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HoRAT. 


professional  prospects. 


We  have  long  been  in  the  habit,  some  time 
in  the  month  of  May,  of  saying  a  few  words 
to  our  readers  as  to  their  general  prospects ; 
and  as  we  are  fond  of  keeping  up  old  cus- 
toms, we  shall  not  allow  the  present  occasion 
to  pass  by,  without  very  briefly  availing 
ourselves  of  it. 

We  cannot  compliment  the  profession  on 
its  present  state  i  it  is  without  doubt  un- 
settled and  unsatisfactory.    There  is  hardly 
a  court  of  justice  in  the  country  to  which 
unqualified  praise  can  be  awarded,  or  in 
which  some  alteration  is  not  proposed. 
The  Courts  of  Chancery  :  can  they  remain 
as  they  are  ?  No  one  can  allow  it.  The 
Courts  of  Common  Law :  how  do  they 
stand  ?  Surely  not  as  we  would  wish  to  see 
them.    The  Court  of  Queen's  Bench  over- 
loaded with  business,-   the  other  courts 
under-  worked .   The  Court  of  Bankruptcy : 
— where  is  that  ill-fated  remnant?  The 
Pblice  Courts?  the  Small  Debt  Courts! 
From  the  highest  to  the  lowest,  there  is  little 
to  give  the  suitor  confidence  in  the  settled 
administration  of  justice.    We  greatly  re- 
gret the  present  state  of  the  public  business 
in  Parliament,  on  behalf  both  of  the  com- 
.munity  and  the  profession.    Amidst  the 
perpetual  strife  of  party,  not  only  is  the 
work  of  amelioration  impeded,  but  the  gene- 
ral confidence  is  shaken  in  the  tribunals  of 
the  country.    It  is  impossible  to  tell  which 
of  the  numerous  and  important  legal  re- 
forms now  before  parliament,  may  pass  into 
a  law.    The  government  proposes  no  relief 
to  the  suitor  in  Equity,  and  of  the  other 
measures  which  have  been  brought  in,  re- 
lating to  the  law,  no  one  can  surely  predict 
the  fate,  or  even  ascertain  with  certainty 
the  real  desires  or  intentions  of  their  pro- 
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moters.  The  Police  bills  are  fixed  for  days 
on  which  they  cannot  come  on.  The 
County  Courts  Bill  is  deferred  from  week  to 
week.  The  Registration  of  Voters  Bill  is 
served  up  cold  on  a  succession  of  Wednes- 
days, which  is  a  sufficient  notice  to  all 
that  it  is  wished  to  keep  it  in  reserve. 

This  state  of  things  not  only  prevents 
these  bills  making  progress,  but  it  deprives 
independent  members  of  their  proper  turn 
as  to  the  bills  not  in  the  charge  of  the 
government.     Serjeant  Talfourd,  and  Sir 
F.  Pollock,  Mr.  Stewart,  and  others  have 
been  labouring  from  the  beginning  of  the 
session  to  bring  on  their  several  bills,  and 
our  weekly  list  will  shew  with  what  success. 
A  striking  illustration  of  tbis  occurred  on 
Wednesday  last,  on  the  Copyright  Bill, 
when  the  whole  night  was  consumed  in  a 
vain  attempt  to  proceed  with  the  bill ;  and 
a  little  knot  of  members,  rarely  exceeding 
twelve  in  number,  effectually  obstructed  the 
progress  of  this  measure— thus  forming  a 
precedent  for  cutting  out  the  only  night  in 
the  week  open  to  members  unconnected 
with  the  government  from  the  discussiou 
of  any  bills  that  are  opposed.    The  con- 
sequence of  this  is  that  the  session  runs  on, 
parliament  gets  weary  of  doing  nothing, 
and  bills  are  either  given  up  or  passed  in  a 
slovenly  manner. 

In  the  mean  time  work  is  being  cut  out 
for  the  future.  The  bills  founded  on  the 
reports  of  the  Real  Property  Commissioners, 
will  soon  make  their  appearance,  and  the 
report  of  the  Rural  Police  Commissioners 
will  furnish  some  further  materials  for  legis- 
lation, and  yet  three  months  of  the  session 
have  elapsed,  and  nothing  has  been  done. 

So  far  the  prospect  is  unsatisfactory  ;  let 
us  hope  that  it  may  be  brighter  when  we 
next  recur  to  it. 
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Practical  Points. — The  Copyhold  Enfranchisement  Bill. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


PENSION  BY  EAST  INDIA  COMPANY. 

Wb  lately  collected  the  cases  relating  to  the 
right  to  half  pay  and  pension*,  with  respect  to 
the  power  to  assign  them  (See  13  L.  O,  369.) 
In  a  recent  case  the  question  has  heen  discussed 
with  reference  to  the  assignability  of  the  reti- 
ring pension  of  a  military  officer  of  the  East 
India  Company,  such  person  having  become  a 
bankrupt.  The  general  rule  of  law,  was  ad- 
mitted on  both  sides,  that  no  action  founded  on 
contract  can  be  maintained  against  a  corpo- 
ration aggregate  unless  when  such  contract  is 
under  the  seal  of  the  corporation  ;  for  44  the 
common  seal  is  the  hand  and  mouth  of  the 
corporation.'*  Rex  v.  Bigg,  3  P.  Wins.  423.  But 
exceptions  have  been  grafted  on  this  rule,  "  so 
that  it  is  now  undoubted  law  that  in  very  many 
cases  actions  are  maintainable  in  our  courts 
upon  contracts  entered  into  by  or  on  behalf  of 
corporations  aggregate,  though  such  contracts 
are  not  under  seal."  Per  Tindal,  C.  J.,  5  Bing. 
N.  C.  269.  These  exceptions,  however,  have 
never  carried  the  rule  further  than  this :  that 
when  a  company  is  instituted  for  the  purposes 
of  trade,  such  company  may  in  matters  of 
frequent  requirement  and  of  small  amount, 
make  a  valid  contract  relating  to  the  trade 
which  they  carry  on,  without  affixing  the  com- 
mon seal,  although  such  corporation  be  a  cor- 
poration aggregate  without  a  head.  Beverley 
v.  Lincoln  Gas  and  Coke  Company,  6  Adol.  and 
Ell.  829.  Thus  a  company  created  by  act  of 
parliament  for  the  supply  of  gas  may  contract 
for  gas  meter*,  for  the  purposes  of  their  trade 
without  seal,  and  upon  such  contract  may  be 
held  liable  in  an  action  of  assumpsit  for  goods 
sold  and  delivered.  And  asjain,  a  company  so 
instituted  may  be  liable  upon  a  similar  contract 
not  under  seal,  although  the  contract  be  not 
executed,  but  executory  only  ;  as  was  deter- 
mined in  the  case  of  Church  v.  Imperii  Gas 
Light  Company,  6  Adol.  and  Ellis  84(i;  and 
indeed  the  same  principle— that  a  corporation 
established  for  the  purpose  of  carrying  on  trade 
or  manufacture  may  differ  from  other  corpo- 
rate bodies,  as  to  the  power  of  contracting  in 
matters  relating  to  the  purposes  for  which  the 
company  was  formed — seems  also  to  have  been 
the  opinion  of  Lord  Tenderden,  as  may  be 
collected  from  his  judgment  in  Dunstan  v. 
Imperial  Gas  Light  Company,  3  Barn,  and 
Adol.  131. 

Jn  deciding  the  particular  point  at  issue, 
C.  J.  Tindal,  after  taking  a  review  of  the  acts 
establishing  the  East  India  Company,  thus 
proceeded : — 

"The  grant  in  question  appears  to  us  to 
range  itself  under  that  class  of  obligations 
which  is  described  by  jurists  as  imperfect  obli- 
gations ;  obligations  which  want  the  44  vinculum 
juris,"  although  binding  in  moral  equity  and 
conscience,  to  be  a  grant  which  the  East  India 
Company,  as  governors,  are  bound  in  foro 
conscientiee  to  make  good,  but  of  which  the 
performance  is  to  be  sought  for  by  petition, 


memorial,  or  remonstrance,  not  by  action  in  a 
court  of  law.  Many  grounds  of  inexpediency 
in  allowing  a  claim  of  the  present  description 
to  be  recoverable  in  *  court  of  law  readily  sug- 
gest themselves.  If  the  retired  pension  which 
is  given  for  former  services  cau  be  recovered 
by  action,  why  should  not  the  pay  and  allow- 
ances for  actual  service  be  equally  so  during 
their  continuance  ?  And  yet  how  frequently  is 
it  not  only  expedient,  but  absolutely  necessary 
that  military  pay  should  be  suspended  and  kept 
in  arrear  beyond  the  day  when  it  becomes  due, 
and  until  the  service,  in  respect  of  which  it  is 
earned,  has  been  entirely  completed?  not  to 
mention  the  expense  and  inconvenience  which 
must  arise  if  a  suit  might  be  instituted  by  each 
individual  officer,  and  the  prejudice  which  such 
litigation  would  necessarily  occasion  to  the  mi- 
litary service.  But  if  the  allowance  of  this 
pension  will  furnish  a  ground  of  action  against 
the  company,  no  legal  distinction  can  be  as- 
signed why  the  grant  of  pay  during  actual 
service,  which  is  authorised  by  general  orders 
founded  on  resolutions  of  the  directors,  con- 
firmed in  the  same  manner  by  the  board  of  com- 
missioners, should  not  be  equally  the  ground 
of  an  action  at  law.  It  is  enough,  however,  to 
say  that  though  the  company  undoubtedly 
might,  if  they  had  thought  proper,  have  made 
a  grant  under  their  common  seal  for  the  pay- 
ment of  this  pension,  by  which  they  would  have 
rendered  themselves  liable  to  an  action  in  a 
apurt  of  law,  yet  they  have  not  so  done;  and  it 
appears  to  us  that  this  grant,  not  under  sea!, 
does  not  fall  within  the  reason  or  principle  of 
the  exception  which  h:ts  been  above  adverted 
to;  and,  consequently,  that  it  must  be  go- 
verned by  the  general  rule  of  law,  that  a  cor- 
poration aggregate  cannot  be  sued  upon  a  con- 
tract not  being  under  their  common  seal.  We 
therefore  think  the  bankrupt  himself  could 
not  have  had  a  right  of  action  agiiinst  the  com- 
pany ;  and  that,  consequently,  no  such  right 
has  passed  to  his  assignees,  and  therefore  wc 
give  judgment  of  nonsuit. — Gibson  v.  East 
India  Company,  5  Bing.  N.  C.  262. 


THE  COPYHOLD  ENFRANCHISE- 
MENT BILL. 


We  propose,  on  the  present  occasion,  to 
devote  some  space  to  a  more  full  explana- 
tion of  the  Copyhold  Enfranchisement  Bill. 
We  printed  it  when  it  was  first  introduced 
(17  L.  O.  353),  but  it  has  since  undergone 
some  modifications ;  and  the  importance  of 
the  subject  will,  perhaps,  justify  our  recur- 
rence to  it,  especially  as  it  is  now  exciting 
much  interest. 

The  first  ten  clauses  relate  to  the  appoint- 
ment of  the  commissioners  by  whom  the 
bill,  if  passed,  is  to  be  carried  into  execu- 
tion. These  are  to  be  the  present  Tithe 
Commissioners,  who  are  authorized  to  ap- 
point a  requisite  number  of  assistant  corn- 
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missioners,  and  a  secretary,  who  are  to 
receive  the  same  remuneration  as  under  the 
Tithe  Commutation  Act.  The  advantages 
of  employing  this  board  for  the  purpose  of 
carrying  out  enfranchisements,  are  very 
considerable.  They  have  a  machinery 
ready  made,  and  now  in  activity,  competent 
to  deal  with  all  questions  likely  to  arise 
under  it,  whether  of  law  or  value.  The 
additional  burden  to  the  public  will  be  tri- 
fling ;  and  a  tribunal  may  thus  be  referred 
to  which  has  already  acquired  general  con- 
fidence. 

The  bill  next  provides  for  the  ownership 
of  the  crown  ;  and  the  manors  thus  vested 
are  to  be  dealt  with  in  the  same  manner  as 
others :  and  where  either  lords  or  tenants 
are  under  disabilities,  the  guardian,  trustee, 
&c.  may  act  for  them:  "or  in  default 
thereof,  such  person  as  may  be  nominated 
for  that  purpose  by  the  commissioners." 
An  agent  may  also  be  appointed  by  any 
lord  or  tenant,  or  other  person  interested  in 
enfranchisement ;  and  by  a  subsequent  sec- 
tion the  power  of  attorney  for  this  purpose 
is  exempted  from  stamp  duty. 

These  preliminary  clauses  being  disposed 
of,  the  bill  provides  for  three  modes  of 
enfranchisement:  —  !.  A  voluntary  enf ran- 
chisement  of  whole  manors  under  the  direc- 
tion of  the  Tithe  Commissioners.  2.  A 
voluntary  enfranchisement  by  a  lord  and  one 
or  more  tenants  of  a  manor,  independent  of 
the  Tithe  Commission.  And  3.  A  com- 
pulsory enfranchisement  under  the  direction 
of  the  Tithe  Commissioners.  And  it  is  to 
be  observed  that  the  bill  has  been  so  drawn 
that  the  compulsory  clauses  may  be  struck 
out  if  it  were  seen  fit,  and  the  bill  may  be 
confined  to  facilitating  voluntary  enfran- 
chisements. 

Let  us  proceed,  therefore,  to  give  some 
account  of  the  voluntary  enfranchisements 
of  manors.  Any  lord  or  tenant  or  tenants, 
whose  interest  shall  not  be  less  than  one 
fourth  of  the  annual  value  of  the  manor  or 
lands,  may  call  a  meeting  of  the  lords  and 
tenants;  and  the  lords  and  tenants  who 
shall  be  present  at  any  such  meeting,  such 
tenants  not  being  less  in  number  than  a 
majority  of  the  tenants  of  such  manor;  and 
the  interest  of  the  tenants  in  the  manor  not 
being  less  than  two  thirds  of  the  annual 
value  thereof,  may  proceed  to  make  an 
enfranchisement  of  the  manor  from  all 
manorial  rights,  except  rights  in  mines  or 
minerals,  and  the  lord's  reversionary  inte- 
rest on  the  termination  of  any  grant  for  life 
or  lives,  or  other  terms,  without  right  of  re- 
newal; and  such  enfranchisement,  when  con- 


firmed, shall  bind  the  other  tenants  of  the 
manor.  The  bill  next  provides  for  the  terms 
on  which  such  a  grant  may  be  made ;  and 
that  if  the  requisite  number  of  tenants 
shall  not  be  present  at  the  meeting,  a  pro- 
visional agreement  may  be  executed,  and 
six  months  shall  be  given  to  obtain  a  suffi- 
cient number  of  signatures.  The  bill  then 
goes  into  various  matters  of  detail  connected 
with  the  meeting.  It  provides  for  the  com- 
puting the  interest  of  the  tenants  for  the 
purpose  of  voting ;  that  meetings  may  be 
adjourned  on  notice  being  given  ;  and  that 
the  agreement  to  be  made  shall  be  in  the 
form  which  the  commissioners  shall  direct. 

We  next  come  to  the  duty  of  the  Com- 
missioners under  the  proposed  bill  on  the 
voluntary  stage  of  the  measure.  In  the 
first  place,  they  are  to  frame  and  circulate 
forms ;  they  or  the  assistant  commissioners 
may  attend  to  advise  the  terms  on  which 
the  agreements  may  be  made ;  they  may 
decide  on  the  terms  on  which  any  suit  or 
difference  respecting  manorial  rights  may 
be  referred  to  arbitration  ;  they  are  to  re- 
quire and  provide  for  the  requisite  consents 
being  given,  and  after  due  inquiry  they  are 
to  confirm  the  agreement. 

The  agreement  being  once  made  and 
binding,  the  next  point  is  to  value  the 
rights  of  the  parties  interested  in  enfran- 
chisement. For  this  purpose  either  at  the 
first  or  some  subsequent  meeting,  valuers 
are  to  be  appointed  by  the  lord  and  tenants, 
who  shall  apply  for  instructions  to  the 
Commissioners  as  to  the  duties  to  be  per- 
formed by  them.  They  are  first  to  appoint 
an  umpire,  and  are  empowered  to  enter  on 
the  lands,  having  first  made  a  declaration. 
The  steward  is  to  furnish  them  all  requisite 
information,  and  to  make  a  schedule  as  to 
all  matters  relating  to  the  manor,  for  which 
he  is  to  receive  a  proper  remuneration.  In 
valuing  the  rights  of  all  parties,  and  in 
making  the  apportionment,  the  valuers  are 
to  take  the  particular  circumstances  of  each 
case  into  consideration.  The  valuations 
and  apportionments  once  made,  are  to  be 
deposited  for  inspection  in  the  hands  of  the 
steward,  or  some  other  person  to  be  named 
by  the  Commissioner,  and  a  notice  is  to  be 
given  for  the  purpose  of  hearing  objections. 
The  Commissioners  are  then  to  cause  a 
schedule  to  be  made  of  the  sums  to  be  paid 
for  enfranchisement  by  the  several  tenants, 
according  to  the  circumstances  of  each  case, 
which  schedule  is  to  be  inspected  —  the 
errors  pointed  out — and  is  then  to  be  con- 
firmed. .Copies  are  to  be  deposited  with 
the  steward  and  the  clerk  of  the  peace,  and 
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are  to  be  open  to  inspection,  and  to  be 
copied,  and  the  Commissioners  may  supply 
any  manifest  error  with  consent. 

These  enfranchisements,  as  we  have  seen, 
are  intended  to  be  made  under  the  direction 
of  the  Tithe  Commissioners,  but  other  en- 
franchisements are  also  to  be  facilitated. 
Power  is  to  be  given 'to  all  lords  and  te- 
nants, whatever  may  be  their  interest  in  the 
manor  and  lands,  to  enfranchise,  and  when- 
ever so  many  as  twelve  or  more  tenants 
shall  agree  with  the  lord  for  enfranchise- 
ment, such  enfranchisement  may  be  effected 
by  a  schedule  of  apportionment,  to  be  con- 
firmed by  the  Commissioners,  and  the  pro- 
visions of  the  act  shall  apply.  This,  there- 
fore, provides  for  a  single  franchisement 
of  a  tenement,  or  a  partial  enfranchisement 
of  a  manor.  All  agreements  and  awards 
under  the  act  are  to  be  exempted  from 
stamp  duty,  and  the  correspondence  of  the 
Commissioners  is  exempted  from  postage. 

This  is  an  outline  of  the  facilities  given 
to  enfranchisement  by  the  proposed  bill. 
We  shall,  in  a  subsequent  article,  advert  to 
the  compulsory  clauses. 


the  old  operation  as  a  charge;  that  registra- 
tion with  the  Senior.  Master  will  give  it  the 
increased  operation  as  a  charge  (which  com- 
prises the  old) ;  that  the  latter  registration  su- 
persedes the  necessity  of  the  former  (this  is  the 
questionable  point) ;  and  thai  it  is  necessary  to 
a  purchaser's  protection  to  search  both. 

While  on  this  subject  we  may  state  that  at 
present  very  few  crown  debts  are  registered ; 
and  it  is  necessary  to  apply  at  the  different 
government  hoards,  about  eight  in  number, 
to  kuow  whether  they  have  any  such  debts 
against  the  party.  This  evil  will  be  remedied 
by  the  new  bill. 


NEW  BILLS  IN  PARLIAMENT. 


THE 

PROTECTION  OF  PURCHASERS. 

|n  an  article  on  this  subject*  in  our  last  num* 
her,  we  inadvertently  made  an  omission.  We 
stated  that  by  the  1  &  2  Vict.  c.  110,  s.  19,  it 
is  enacted,  that  no  judgment  of  any  of  the  Su» 
perior  Courts  of  Law  or  Equity  shall  affect 
any  lands  as  to  purchasers,  mortgagees,  or  cre- 
ditors, unless  and  until  a  memorandum  or  ini<- 
inute.  &c.  shall  be  filed  with  the  Senior  Master, 
&c.  The  quotation  should  have  been,  "  shall, 
by  virtue  of  this  aoi%  affect."— See  the  section 
&nd  marginal  note  L.  O.  Vol.  XVI,  p.  325. 
We  afterwards  stated,  **It  is  thus  provided, 
that  all  future  judgments  shall  be  entered  in 
one  book."   This  appears  to  be  incorrect, 
and  we  may  state  we  were  misled  by  the  speech 
of  Sir  Edward  Sugden.   See  Hansard's  De- 
bates, 12  Feb.  last.   Ou  referring  to  sect.  13, 
h  will  be  seen,  that  the  operation  of  a  judg- 
ment as  a  charge  upon  lands,  &c.  under  the 
late  act,  extended  to  past  as  well  as  future 
judgments.  In  order  to  give  a  judgment,  whe- 
ther past  or  future,  the  increased  operation  as 
a  charge,  under  the  said  act,  ou  lauds,  tene- 
ments, or  hereditaments,  the  filing  of  the  me- 
morandum or  minute  is  required  by  a.  19 ; 
but,  without  such  memorandum  or  minute,  a 
judgment  will  have  hs  old  effect,  such  as  it 
would  have  had  if  the  1  &  2  Vict.  c.  110,  had 
not  passed    We  understand  it  is  now  a  ques- 
tion with  the  bar,  how  far  sects.  13  &  19  have 
affected  the  register  counties ;  and  that  the 
geucral  opinion  is,  that  registration  in  the 
County  Register  Office*  will  g^e  a  judgment 


PUBCHASEBS'  PROTECTION. 

This  is  a  bUl  "  for  the  better  protection  of 
purchasers  against  judgments,  crown  debt*, 
and  fiats  in  bankruptcy." 

# 

It  recites  that  it  is  desiraWt  that  further  pro- 
tection should  be  afforded  to  purchasers  against 
judgments,  crowu  debts,  and  lis  pendens ;  and 
it  is  proposed  to  enact  as  follows : — 

1.  That  no  judgment  shall  hereafter  be  doc- 
keted under  the  provisions  of  an  act  passed  in 
the  fourth  and  fifth  years  of  the  reign  of  their 
tote  Majesties  Kmg  William  and  Queen  Mary, 
intituled, 44  An  Act  for  the  better  discovery  of 
Judgments  in  the  courts  of  King's  Bench,  Com- 
mon Pleas,  and  Exchequer,  at  Westminster," 
but  that  all  such  dockets  shall  be  finally  closed 
immediately  after  the  passing  of  this  act,  with- 
out prejudice  to  the  operation  of  any  judgment 
already  docketted  and  entered  under  the  said 
recitea  act,  except  so  far  as  any  such  judgment 
may  be  affected  by  the  provisions  hereinafter 
contained. 

2.  That  no  judgment  already  docketted  and 
entered  under  the  said  recited  act  of  their  late 
Majesties  King  William  and  Queen  Mary  shall, 
after  the  first  day  of  August  one  thousand  eight 
hundred  and  forty-one,  affect  any  lands,  tene- 
ments or  hereditaments  as  to  purchasers,  mort- 
gagees or  creditors,  unless  and  untU  snob 
memorandum  or  minute  thereof  as  is  pre- 
scribed in  an  act  passed  in  the  first  and  second 
years  of  her  present  Majesty  Queen  Victoria, 
intituled  44  An  Act  for  Abolishing  Arrest  on 
Mesne  Process  in  Civil  Actions,  except  in* 
certain  cases,  for  extending  the  Remedies  of 
Creditors  against  the  Property  of  Debtors,  and 
for  amending  the  la  ws  for  the  relief  of  Insol- 
vent Debtors  in  England,"  shall  be  left  with  the 
senior  master  of  the  Court  of  Common  Pleas 
at  Westminster,  who  shall  forthwith  enter  the 
same  in  manner  thereby  directed  in  regard  to 
judgments,  and  such  officer  shall  be  entitled  for 
any  such  entry  to  the  sum  of  five  shillings. 

3.  That  in  addition  to  the  entry  by  the  said 
last  mentioned  act,  or  by  this  act,  required  to 
be  made,  in  a  book  by  the  senior  Master,  of  the 
particulars  to  be  contained  in  every  memoran- 
dum or  minute  left  with  him,  of  any  judgment, 
decree  or  order,  rule  or  order,  he  shall  insert 
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in  such  book  the  year  and  the  day  of  the  month 
when  every  such  memorandum  or  minute  is  so 
left  with  him. 

4.  That  all  judgments  of  any  of  the  superior 
courts,  decrees  or  orders  in  any  court  of  equity, 
rules  of  a  court  of  common  law,  and  orders  in 
bankruptcy  or  lunacy,  which,  since  the  passing 
of  the  said  recited  act  of  the  first  and  second 
years  of  the  reigu  of  her  present  Majesty,  have 
been  registered  under  the  provisions  therein 
contained,  or  which  shall  hereafter  be  so  regis- 
tered, shall,  after  the  expiration  of  five  years 
from  the  date  of  the  entry  thereof,  be  null  and 
void  against  lands,  tenements  and  other  here- 
ditaments, as  to  purchasers,  mortgagees  or 
creditors,  unless  a  like  memorandum  or  minute 
as  was  required  in  the  first  instance  is  again  left 
with  the  senior  master  of  the  said  Court  of  Com- 
m o u  Pleas,  within  five  years  before  the  execu- 
tion of  the  conveyance,  settlement,  mortgage, 
lease  or  other  deed  or  instrument  vesting  or 
transferring  the  legal  or  equitable  right,  title, 
estate  or  interest  in  or  to  such  purchaser  or 
mortgagee,  for  valuable  consideration,  or,  as 
to  creditors,  within  five  years  before  the  right 
of  such  creditors  accrued "t  and  so,  totits  yuoties, 
at  the  expiration  of  every  succeeding  five  years ; 
and  the  senior  Master  shall  forthwith  re'-enter 
the  same  in  like  manner  as  the  same  was  ori- 
ginally entered;  and  such  officer  shall  be  enti- 
tled, for  any  such  re-entry,  to  the  sum  of 
shillincs. 

6.  That  as  against  purchasers  and  mort- 
gagees, without  notice  of  any  such  judg- 
ment, decrees  or  orders,  rules  or  orders  as 
aforesaid,  none  of  snch  judgments,  decrees  or 
orders,  rules  or  orders,  shall  bind  or  affect  any 
lands,  tenements  or  hereditaments,  or  any  in- 
terest therein  further  or  otherwise  or  more  ex-, 
te naively  in  any  respect,  although  duly  regis- 
tered, than  a  judgment  of  one  of  the  superior 
courts  aforesaid  would  have  bound  such  pur- 
chaser or  mortgagee  before  the  said  act  ot  the 
first  and  second  years  of  the  reign  of  her  pre- 
sent Majesty,  where  it  had  been  duly  docketted 
according  to  the  law  then  in  force, 

6.-  That  nothing  in  the  said  recited  act  of  her 
present  Majesty,  nor  in  this  act  contained,  shall 
extend  to  revive  or  restore  any  judgment  which 
shall  be  extinguished  or  barred;  nor  shall  the 
same  extend  to  affect  or  prejudice  any  judg- 
ment as  between  the  parties  thereto,  or  their 
representatives,  or  those  deriving  as  relations 
under  them. 

7*  That  no  lis  pendens  shall  bind  a  purchaser 
or  mortgagee  without  express  notice  there- 
of, unless  and  until  a  memorandum  or  minute, 
containing  the  name  and  the  usual  or  last 
known  place  of  abode,  and  the  title,  trade  or 
profession  of  the  person  whose  estate  is  inten- 
ded to  be  affected  thereby,  and  the  court  of 
equity,  and  the  title  of  the  cause  or  information, 
and  the  day  when  the  bill  or  information  was 
filed,  shall  be  left  with  the  senior,  master  of  the 
said  Court  of  Common  Pleas,  who  shall  forth- 
with enter  the  same  particulars  in  a  book  as 
aforesaid,  in  alphabetical  order,  by  the  name  of 
the  person  whose  estate  is  intended  to  be  affec- 
ted by  such  lie  pendent ;  and  the  provisions 


hereinbefore  contained  in  regard  to  the  re- 
entering of  judgments  every  five  years,  and  the 
fee  payable  to  the  officer  thereon,  shall  extend 
to  every  case  of  lis  pendent  which  shall  be  regis- 
tered under  the  provisions  of  this  act. 

(7o  be  continued.) 


QUESTIONS 
AT  THE  EXAMINATION* 


Easter  Term,  1839. 

■ 

I.  PRELIMINARY/. 

1.  Where  did  you  serve  your  clerkship? 

2.  State  the  particular  branch  or  branches  of 

the  law  to  which  you  have  principally 
applied  yourself  during  your  clerkship. 

3.  Mention  some  of  the  principal  law  books 

you  have  read  and  studied. 


II.  COMMON  AND  STATUTE  LAW,  AND  PRAC- 
TICE 0PTHK  COURTS. 

4.  In  what  cases  where  there  are  ad  vera* 

claims,  may  a  defendant  apply  for  pro- 
tection under  the  Interpleader  act  ? 

5.  How  does  he  apply,,  and  at  what  period 

should  he  do  so  i 

6.  Are  there  any  alterations  made  by  a  late 

statute  in  the  execution  of  warrants  of 
attorney  and  cognovits  ;.  and  if  so,  what  • 
are  they,  and  what  kind  of  attestation  is. 
now  required  ? 

7.  Should  matter  arise  after  plea  and  before 
^  verdict,  can  the  defendant  avail  himself 

of  it  ?  and  if  so,  how  and  in  what  manner 
should  he  proceed  ? 

8.  What  is  the  difference  between  issues  in 

fact  and  issues  at  law?  and  when  there 
are  both,  how  may  they  be  disposed  of? 

9.  In  actions  upon  contract,  and  assumpsit, 

where  some  of  the  defendants  let  judg- 
ment go  by  default,  and  others  plead, 
and  upon  the  trial  a  verdict  is  found  for 
one  or  all  of  the  defendants  who  pleaded* 
would  the  jury  proceed  to  assess  da- 
mages against  the  defendants  who  suf- 
fered judgment  by  default^  or  what  would 
be  the  result  ? 

10.  If  the  cause  of  action  be  matter  of  con- 

tract, on  judgment  c gainst  several  per- 
sons, may  execution  issue,  and  the 
damages  be  levied  against  either,,  and  can 
he  compel  contribution,  and  if  so,  how  ? 
and  will  it  be  the  same  in  tort  ? 

11.  State  shortly  the  nature  of  replevin,  its  nse* 

and  the  mode  ofproeeeding. 

12.  Describe  the  different  modes  by  which 

cases  are  removed  from  the  inferior 
courts. 

13.  In  a  guarantee  on  behalf  of  a  third  party* 

mu6t  any  consideration  be  stated  ? 

14.  Suppose  a  debt  to  be  incurred  by  parties 

resident  in  this  country,  and  some  months 
after  the  debtor  should  leave  the  country 
and  reside  abroad,  wnen  would  the  Sta- 
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tute  of  Limitations  begin  to  run,  and 
what  steps  must  be  taken  to  keep  the 
debt  alive  ? 

15.  After  what  period  will  a  deed  prove  itself  ? 

16.  Can  a  clcrerywan  be  arrested  an  civil 

process  whilst  performing  divine  service 
on  any  other  day  than  Sunday,  or  in 
going  to  or  returning  from  the  perform- 
ance thereof? 

17.  In  what  cases  is  registration  of  a  judgment 

necessary,,  and  what  advantages  attend 
the  doing  so,  and  for  different  purposes 
how  should  the  same  be  registered  ? 

18.  Within  what  time  must  application  be 

made  to  set  aside  an  award  ? 


III.  CONVEYANCING. 

19.  What  is  a  base  fee  ? 

20.  What  is  the  difference  between  things 

lying  in  livery  and  things  lying  in  grant  ? 

21.  What  are  the  objections  to  a  deed  of  ex- 

change, as  a  mode  of  conveyance  ? 

22.  What  is  meant  by  the  protector  of  the 

settlement  in  the  late  act  for  the  abolition 
of  fines  and  recoveries  ? 

23.  Since  the  abolition  of  recoveries,  how  are 

remainders  over  barred  ;  and  who  must 
join  in  the  proceeding  ? 

24.  What  is  the  use  of  getting  assignments  of 

outstanding  terms  to  a  trustee  for  the 
purchaser  ? 

25.  Is  a  purchaser  for  a  good  consideration 

from  a  voluntary  grantee  in  a  better 
situation,  as  to  thle,  than  the  voluntary 
grantee  ? 

26.  Explain  how  the  usual  mode  of  conveyance 

by  lease  and  release  obviates  the  necessity 
of  livery  of  seisin,  or  giving  corporal  pos- 
session of  the  land  conveyed. 

27.  Wbat  are  emblements  ? 

28.  State  when  the  next  of  kin  take  per  stirpes 

and  when  per  capita. 

29.  Is  there  any  difference,  in  legal  effect,  be- 

tween devising  land  to  charitable  uses, 
and  bequeathing  personal  estate  to  be 
laid  out  in  land  to  be  settled  to  sucli  uses  ? 

30.  What  is  the  consequence  of  the  omission 

of  the  indorsement  of  the  livery  of  seisin 
on  a  feoffment  ? 

31.  What  constitutes  a  valid  execution  of  a 

will  under  the  recent  statute  of  wills  ? 

32.  What  is  tbe  consequence  to  an  attesting 

witness  of  a  will,  so  far  as  regards  any 
and  what  legacies  given  by  that  will  ? 

33.  How  can  the  revocation  of  a  will  be  now 
effected  ? 


IV.  EQUITY,  AND  PRACTICE  OF  THE  COURTS. 

84.  What  is  the  process  to  compel  a  corpora- 
tion to  answer  a  bin  ? 

35.  How  is  a  suit  instituted  on  behalf  of  in- 

fants ? 

36.  Who  is  liable  for  the  costs  incurred  by  an 

infant  plaintiff? 
37*  In  what  manner  is  the  answer  of  an  infant 
put  in? 

38.  When  is  a  cause  said  to  be  at  issue  ? 


39.  How  soon,  after  filing  his  answer,  is  a  de- 

fendant at  liberty  to  move  that  the 
plaintiff's  bill  may  be  dismissed  for  want 
of  prosecution  ? 

40.  Within  what  time  must  the  plaintiff  except 

to  the  answer  of  a  defendant? 

41.  When  a  plaintiff  is  served  with  a  notice  of 

motion  that  the  bill  may  be  dismissed  for 
want  of  prosecution,  what  step  must  be 
taken  by  him  to  prevent  dismissal  ? 

42.  Has  a  plaintiff  any  means  of  enforcing  the 

appearance  of  a  defendant  who  absconds 
in  order  to  avoid  being  served  with  a  sub* 
ptena  ? 

43.  When  can  a  plaintiff,  who  has  excepted  to 

a  defendant's  answer  for  insufficiency,  ob- 
tain an  order  to  refer  such  exceptions 
to  the  master,  if  the  bill  be  not  for  an 
Injunction  ?  When  can  he  obtain  such 
an  order  in  an  injunction  suit? 

44.  Suppose  a  trader  within  the  bankrupt  laws 

die  seised  of  real  estates,  and  which  he 
may  have  devised  by  his  will,  but  not 
thereby  charged  with  the  payment  of  hia 
debts,  and  which  estates  would  be  assets 
in  the  hands  of  the  heir  for  the  payment 
of  specialty  debts,  can  simple  contract 
creditors  obtain  any  and  what  assistance 
from  a  court  of  equity  in  discharge  of 
such  simple  contract  debts,  and  how  ? 

45.  If  there  be  a  decree  for  the  sale  of  estates 

to  pay  debts,  and  such  estates  by  descent 
or  devise  be  vested  in  an  infant,  what 
authority  has  a  court  of  equity  in  such 
cases  to  perfect  such  sale,  and  whence  Is 
that  authority  derived  ? 

46.  If  estates  be  liable  to  the  payment  of  debts 

of  a  settlor  or  testator,  and  such  estates 
be  vested  in  a  tenant  for  life  or  other 
person  having  only  a  limited  estate  or  in* 
terest,  and  the  remainder  or  reversion  in 
fee  be  vested  in  other  persons,  whether 
within  or  out  of  the  jurisdiction  of  a  court 
of  equity,  what  assistance  can  such  court 
give  to  perfect  a  sale  of  such  estates, 
and  how  ? 

47.  To  what  extent  can  Equity  relieve  credi- 

tors by  or  out  of  the  copyhold  property 
of  persons  dying  seised  or  such  property, 
and  which  persons  shall  not  have  charged 
such  property  with  the  payment  of  their 
debts  ? 

48.  If  A.  obtain  the  conveyance  of  an  estate 

from  B.  by  fraud,  and  A.  sell  the  estate 
to  a  purchaser,4  will  Equity  relieve  B., 
and  set  aside  such  conveyance  and  annul 
the  sale  to  the  purchaser  ?  State  in  what 
case  the  Court  would  or  would  not  do 


V.  BANKRUPTCY,  AND  PRACTICE  OF  THE  . 
COURTS. 

49.  What  judges  have  the  jurisdiction  of  issu- 

ing a  fiat  in  Bankruptcy  ? 

50.  What  is  the  difference  between  a  town  and 

country  fiat  in  respect  of  the  number  of 
commissioners  before  whom  the 
is  prosecuted  ? 
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51.  To  what  tribunal  does  the  general  juris- 

diction in  bankruptcy,  formerly  exer- 
cised by  the  Lord  Chancellor,  now 
belong  ? 

52.  Does  any  appeal  lie  from  the  judgment  of 

the  Court  of  Review  on  questions  of  law 
or  equity,  or  of  evidence  received  or  re- 
jected, and  to  whom  ? 

53.  What  is  the  most  general  description  of  a 

trader  liable  to  be  made  bankrupt  ? 

54.  Will'  acts  of  buying  only,  or  of  selling 

only,  constitute  a  sufficient  trading,  and 
under  what  circumstances? 

55.  Can  a  persen  be  made  a  bankrupt  who  lias 

retired  from  business,  and  in  respect  of 
what  debts  ? 

56.  Enumerate  some  of  the  acts  of  bankruptcy 

under  the  6  Geo,  4,  c.  16. 

57.  What  are  the  means  of  compelling  a  debtor 

to  commit  an  act  of  bankruptcy  since 
the  abolition  of  arrest  on  mesne  process  ? 

58.  What  steps  must  betaken  to  obtain  a  fiat? 

59.  How  is  a  debt  proved,  and  at  what  meet- 

ings ? 

60.  What  is  an  auxiliary  fiat,  and  for  what 

purposes  is  it  granted  ? 

61.  What  is  done  on  opening  the  fiat  ? 

62.  What  is  the  effect  of  proving  a  debt  in  res- 

pect of  securities  held  of  the  bankrupt, 
or  proceedings  agaiust  him? 

63.  By  what  proportion  iu  number  and  value 

of  creditors  is  the  bankrupt's  certificate 
to  be  signed  ?  and  does  it  vary  in  any 
and  what  circumstances  ? 


VI.  CRIMINAL  LAW,  AND  PROCEEDINGS  BEFOUE 
JUSTICES  OF  THE  PEACE. 

64.  What  is  homicide,  and  what  are  its  diffe 

rent  kinds  ? 

65.  When  is  the  crime  of  cutting  and  stabbing 

capital,  although  the  party  wounded  does 
not  die  in  consequence  thereof  ? 
6^.  What  is  sacrilege  ? 

67-  Is  the  stealing  of  title  deeds  relating  to  a 
real  estate  criminal  or  only  actionable  ? 

68.  Is  it  lawful  to  set  a  man-trap,  spring-gun, 

or  other  engine  which  is  calculated  to 
destroy  human  life,  or  to  inflict  bodily 
harm,  in  any  and  what  place  or  places, 
and  when  ? 

69.  If  a  prisoner,  on  being  arraigned,  stand 

mute,  and  refuse  to '  plead,  what  is  the 
mode  of  proceeding  ? 

70.  Where  a  person  is  convicted  of  felony,  and 

receives  judgment,  does  all  his  property, 
reul  as  well  as  personal,  become  thereby 
forfeited ;  and  if  so,  is  there  any  anil 
what  difference  between  real  and  perso- 
nal property  as  to  the  time  of  forfeiture  ? 

71.  Will  ignorance  of  the  law  in  any  and  what 

case  excuse  a  person  who  has  committed 
an  offence? 

72.  W'hat  is  the  property  qualification  of  a 

justice  of  the  peace  for  a  county,  and  by 
whom  and  how  is  he  appointed  ?  and  if 


after  his  appointment  he  cease  to  be 
qualified,  can  he  nevertheless  continue  to 
act? 

73.  What  are  the  modes  by  which  a  parochial 

settlement  can  now  be  gained  ? 

74.  Where  is  the  primd  facie  place  of  settle- 

ment of  an  illegitimate  child,  and  are 
there  any  and  what  exceptions  to  the 
general  rule  ? 

75.  If  a  woman,  having  a  legal  settlement, 

marry  a  foreigner  or  other  person  not 
having  one,  and  he  die  without  having 
gained  one,  leaving  her  surviving,  has 
she  any  settlement  ?  and  if  so,  where  ? 

76.  If  a  pauper,  resident  in  a  parish  where  he 

is  not  legally 'settled,  become  chargeable, 
how  is  he  to  be  removed  to  the  parioh 
in  which  he  is  legally  settled?  And  if 
that  parish  intend  to  dispute  the  settle- 
ment, how  and  before  whom  is  the  case 
to  be  tried  ?  And  if  the  tribunal  before 
which  the  trial  takes  place  cannot  decide 
the  case,  how  and  to  whom  is  the  deci- 
sion referred  ? 
77-  On  the  trial  of  an  appeal  against  an  order 
of  removal  of  a  pauper,  is  he  or  any  per- 
son who  is  liable  to  contribute  to  the  re- 
lief of  the  poor  of  the  parish  removing, 
or  of  the  parish  appealing,  a  competent 
witness  in  support  of  or  against  the 
appeal  ? 

78.  On  what  grounds,  and  in  what  manner, 
can  a  public  foot-path  be  turned,  diver- 
ted, or  stopped  up  ? 


HESULT  OF  THE  EASTER  TERM 
EXAMINATION. 


Wa  learn  that  110  Candidates  attended  at 
the  Examination,  on  Tuesday  last.  Four 
were  absent.  The  result  has  been,  we  un- 
derstand, that  certificates  of  Fitness  and 
Capacity,"  were  granted  to  105,  and  the 
remaining  five,  whose  Answers  to  the 
Questions  were  not  deemed  sufficiently 
satisfactory,  have  been  postponed. 

It  appears  that  some  of  the  Candidates 
went  away  about  12,  and  the  last  did  not 
leave  the  Hall  till  past  5  o'clock.  Whether 
all  or  any  of  the  "  postponed,"  made  more 
haste  than  good  speed,  we  are  not  prepared 
to  say. 

Our  readers  will  observe  the  Questions 
(almost  verbatim)  in  another  part  of  the 
present  number,  and  comparing  them  with 
those  of  the  last  Term,  they  appear  some- 
what moie  difficult;  but  they  are  on  the 
whole  a  very  good  set.  There  are  some, 
well  calculated  to  draw  out  the  legal  know- 
ledge of  the  diligent  student,  and  others  arc 

easy  enough  to  all  but  the  extremely  idle. 
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ATTESTING  WARRANTS  OF  ATTORNET. 

To  the  Editor  of  the  Legal  Observer. 
~ir, 

Mr  objects  in  framing  the  attestation  which 
appeared  in  h.  O.  1/  p.  377,  were  to  satisfy  the 
enactments  of  the  9th  section  of  the  act,  and 
at  the  same  time  to  avoid  introducing  state- 
ments not  required  by  the  act,  and  trouble- 
some to  the  memory. 

Your  correspondent  W.  F.  F.  does  not,  how- 
ever, consider  the  form  can  be  safely  adopted, 
because  it  docs  not  prima*  facie  satisfy  the 
requisitions  of  the  statute ;  but  in  what  res- 
pects he  is  silent.  He  adds  "  that  one  of  the 
chief  objects  of  the  statute  ia  to  compel  the 
attendance  of  an  attorney  at  the  request  of  the 
defendant,  to  witness  his  execution,  and  sub- 
scribe as  such  attorney."  If  this  remark  be 
meant  to  shew  wherein  the  form  given  is  defi- 
cient, I  would  observe,  I  am  well  aware  the  ob- 
ject of  the  act  is  to  protect  defendants  by  placing 
his  (Kind  fide  attorney  at  his  elbow  to  explain 
to  him  the  nature  of  the  instrument  he  is  about 
to  execute,  but  it  by  no  means  follows,  neither 
does  the  act  require  that  these  several  facts  are 
to  be  stated  in  the  attestation,  swelling  it  to  a 
»ize-  as  unnecessary  as  inconvenient.  The 
iirst  part  of  the  section  declares  what  is  neces- 
sary to  be  done  previously  to  the  execution  of 
.  the  instrument ;  and  the  latter  part  expressly 
directs  what  is  to  be  stated  in  the  attestation"; 
and  I  submit,  that  having  followed  the  words 
of  the  act  in  framing  the  form,  your  readers  can, 
with  very  little  difficulty,  decide  whether  it  be 
iu  compliance  witn  the  act. 

I  trouble  you  with  these  remarks  on  a  subject 
by  no  moans  obscure,  as  I  should  regret  a  form 
bring  recommended  by  insertion  in  your  widely 
circulated  journal  which  might  be  the  means 
of  seriously  misleading  others,  if  it  could  not 
be  safely  adopted. 

The  word  44  due"  should  precede  execution. 

r,  h 

VI.  i*. 


ATTORNEYS  WEAR1N0  GOWNS  IN  COURT. 


Tu  the  Editor  of  the  Legal  Observer. 

Sir. 

You  are  aware  that  in  the  Common  Pleas,  at- 
torneys are  admitted  in  gowns,  and,  iu  fact,  are 
obliged  to  assume  this  attire  on  the  occasion. 
The  question  which  presents  itself  to  me  is 
whether  it  would  not  be  highly  advisable  for 
the  profession  at  once  to  resume  this  honor, 
able  and  ancient  mark  of  distinction,  in  order 
to  prevent  much  of  that  annoyance  which 
impedes  the  path  of  attorneys  when  engaged, 
in  court.  A  number  of  gentlemen,  to  my 
knowledge,  have  determined  to  wear  the  gown, 
when  so  engaged,  and  so  afford  a  precedent  at 
once  for  the  rest  of  their  brethren  to  copy, 
I  was  much  pleased  to  see  a  letter  addressed  to 
vou  by  *'  Specto,"  on  this  subject,  in  Septem- 
ber last,  aud  have  been  anxiously  wishing  to 
see  vour  remarks  on  the  subject,  by  wav  of 
reply;  which,  1  trust,  will  have  the  effect  of 
rendering  the  change  general  throughout  the 
profession. 


■ 

LIABILITY  OP  INFANTS. 

Will  W.  W.  H.  either  cite  a  case,  state  some 
principle,  or  give  some  reasons  why  he  so  con- 
fidently asserts  that  the  consent  of  a  father  to 
the  supply  of  necessaries  ordered  by  an  iufant 
son,  absolves  the  infant  from  liability. 

If  the  consent  be  (as  he  states)  in  the  nature 
of  a  guarantee  (which  I  very  much  doubt,  as 
the  father  is  liable  as  principal,  see  Legal  Ob- 
server, Vol.  2,  p.  19),  where  does  be  find  any 
case  which  prevents  a  creditor  resorting  to  the 
principal  ?— which,  in  this  case,  is  the  son.  The 
contract  of  the  surety  is,  to  pay  if  his  principal 
do  not;  and  by  no  means  to  absolve  the  latter 
from  liability.  G.  H. 


A  Common  Pleas  Attorney. 

[To  our  respected  Correspondent  we  can 
only  say,  that  there  can  be  no  question  of  the 
right  of  attorneys  to  wear  a  gown,  after  the 
ancient  fashion,  and  that  they  will  thereby 
identify  themselves  to  the  officers  of  the  seve- 
ral courts,  and  secure  accommodation  now 
occupied  by  mere  idlers.  We  question,  bow- 
ever,  whether  the  fashion  can  be  generally  re- 
vived, as  it  will  be  inconvenient  for  those  who 
have  not  frequent  occasion  to  attend  the  court 
personally,  to  be  provided  with  gowns,  and. 
perhaps,  the  costume  of  the  private  gentleman 
is  more  convenient  than  the  robe  of  the  olden 
lime.  The  Proctors  always  wear  their  gowns 
in  Court ;  but  they  are  a  small  body,  and  their 
offices  are  near  the  Court. — Ed. J 


SUPERIOR  COURTS. 


IBitt  Chancellor's"  Ccurt 

8FECIF1C  PERFORMANCE. —  PERSONAL  L1A- 
niLITY. — DEMURRERS. 

Three  persons,  trustees  for  a  public  company, 
contracted  in  their  men  names  as  individuals 
for  the  purchase  of  mines,  part  of  the  pur- 
chase money  paid  down,  and  part  to  be 
afterwards  patd,  with  interest  in  the  mean 
time ;  the  property  to  be  a  security,  and  to 
be  liable  after  notice  ;  the  purchasers  dis- 
charged from  personal  liability.  The  pur- 
chasers were  let  into  possession,  and  their 
company  worked  the  mines,  and  deteriorated 
the  property.  The  vendor,  in  a  bill  for 
specific  performance,  charged  the  individual 
purchasers  as  personally  liable,  on  the 
ground  of  conduct,  and  also  the  members 
of  the  company  in  respect  of  their  dealings 
with  the  property :  Held,  upon  demurrers 
to  the  bill,  that  the  three  purchasers  were 
liable  for  specific  performance  of  the  agree- 
ment ;  that  they  were  not  personally  liable 
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for  the  Imlance  of  the  purchase  money,  for 
tchick  the"  property  sold  teas  alone  security 
to  the  vendor,  on  giving'  notice ;  and  that 
the  other  individual  members  of  the  com- 
pany were  not  at  all  liable. 

The  cause  of  Small  and  others  (the  British 
Mining  Company)  against  Mr.  John  Attwood 
and  others,  instituted  in  the  Court  of  Equity 


had  no  remedy  in  that  suit,  the  order  of  the 
House  of  Lords  reversing  the  decree  having  at 
the  same  time  directed  the  bill  to  be  dismissed ; 
and  with  respect  to  the  instalments  of  the  in- 
terest paid  into  Court  before  that  decree  was 
pronounced,  and  paid  out  afterwords  by  order 
of  the  Court,  Attwood  was  entitled  to  be  puid 
that  accumulated  sum,  with  any  dividends  that 


Exci™  in  thenar  1826,  forthe  purpose  » '  *  »- "S" 


of  rescinding  a  contract  entered  into  by  the 
said  plaintiffs  with  Attwood  in  18*25,  for  the 
purchase  of  his  iron  and  coal  mines  at  Con. 
greaves  in  Staffordshire,  on  the  ground  of 
fraudulent  misrepresentation  of  the  value  of 
the  mines,  has  been  reported  from  time  to 
lime  in  the  Legal  Observer.   (See  the  judg 


the  plaintiffs,  but  not  to  any  interest  beyond 
such  dividends.   (See  the  report,  3  Y.&  C. 

105.) 

Mr.  Attwood  had,  in  1826,  filed  a  cross  bill 
in  the  Equity  Exchequer  for  specific  perform- 
ance of  the  contract,  against  the  plaintiffs  in 
the  original  suit,  but  as  soon  as  Lord  Lynd- 


ment  of  Lord  Lyndhurst,  C.  B.,  decreeing  the  h«r8t  pronounced  the  decree  against  bun  in 
rescinding  of  the  contract,  5  Leg.  Oho?  4?;  ]  *«*  ^S2ft"^I*!^l,B^^  ffl" 
his  Lordship's  judgment  impounding  200,000/.,]  g*  n°V,e?.  '"V""  In  V/,a,,ce1r?  W*1™1  MJ' 
part  of  the  purchase  money  paid  bv  the  plain-  Robert  Small  and  the  other  pkiotiffi i  in  the 
tiffs,  and  traced  to  Mr.  Attwood's  broker,  in-  ,n  tl,c  *****  Exchequer,  for  specific  per- 
vested  by  him  into  stock,  and  transferred  to  form.a"c^1f/tble  contract,  «**  payment  of 
the  name  of  Mrs.  Phoebe  Attwood,  who  wa8  the  32o,000/.  the  unpaid  balance  of  the  pur- 
beld  to  be  a  trustee  thereof  for  the  plaintiff,,  J*«e  money,  and  lor  other  relief  which  he 


5  Leg*  Obs.  27 1 ;  the  same  learned  Lord's 
judgment  upon  exceptions  by  Attwood  to  the 
Master's  report,  and  upon  a  motion  for  pay- 
ing to  the  said  plaintiffs  out  of  Court  a  sum  of 
about  50,000/.,  paid  in  by  them  at  different 
times,  for  interest  on  325,000/.,  the  unpaid 
balance  of  the  purchase  money,  G  Leg.  Obs. 
299;  and  a  judgment  of  Lord  A bin gert  C.  B., 


had  sought  but  di4  not  obtain  in  the  Equity 
Exchequer.  The  bill  stated  the  contracts  and 
proceedings  above  referred  to,  and  that  shortly 
after  the  appeal  was  decided  in  the  House  of 
Lords,  the  British  Mining  Company  held  a 
meeting,  at  which  they  authorised  the  directors 
to  raise  a  loan  of  300,0* K)/.,  and  out  of  that 
money  to  pay  Attwood  to  the  amount  of 
200,000/.,  what  he  should  be  entitled  to  in 


in  February  1835,  upon  a  plea  by  Atttvood  to  , 
the  plaintiff,'  supplemental  bill,  10  Leg.  Obs.  consequence  of  thai  decision,  either  from  the 
o-  \  parties  to  the  contract,  or  the  plaintiffs  in  the 

In  March  183?,  the  House  of  Lords  reversed  8uit-  as  10  lhe  "«*  °f  *»*  demands,  the 


Lord  Lyndhurst's  decree,  and  ordered  the 
plaintiffs'  bill  to  be  dismissed  with  costs,  and 
that  the  cause  be  remitted  back  to  the  Court 
of  Equity  Exchequer  to  do  therein  as  should  be 
just  and  consistent  with  their  Lordships'  said 
judgment*  That  order  was  accordingly  made 
an  order  of  the  Court  below,  and  Mr.  Alt 


agent  of  the  company  published  the  following 
statement,  on  the  1 1th  of  May  1838 :— "  The 
unqualified  opinion  of  counsel  being,  that 
there  is  no  liability  to  Mr.  Attwood  for  the 
payment  of  325,000/.,  the  directors  do  not 
think  it  necessary  to  make  provision  with  re- 
spect to  that  sum.   If  at  a  future  period  it 


wood  soon  afterwards  presented  a  petition  to  *ho"ld  ,>e.  tUou&ht  <ifSlral.Ie  by  the  directors 
that  Court,  praying  (amongst  other  things)  an  and  proprietors  t0  redeem  the  interest  payable 
order  on  the  said  plaintiffs  for  payment  to  the  wn,,sl  lhe  possession  and  working  of  the  Con- 
petitioner  ofl31,lW.,  53,705/  ,  and  U,430/.  UTe.aves  Ic°n|lnued'  they  may  do  so  either  by 
The  first  sum  was  for  the  instalments  of  in-  ^v.ng  their  consent  to  calls  for  that  purpose, 
tercst  on  the  325,000/.  unpaid  purchase  money,  °r  by  «'*Po*i«ff  <£ ."TP**  of  the  property  of 
since  the  date  of  the  reversci  decree  (1832),  lb,e  company."  ««•  »f  "™  filed  immediately 


with  interest  on  these  instalments.  The  second 
sum  was  for  the  said  50,000/.  paid  out  to  the 


after  the  publication  of  that  statement,  for  the 
purpose  of  attaching  a  lis  pendens  on  all  the 


Lord  Abinger,  C.  B.,  "cularly  in  regard  to  the  personal  liability  of 
for,  and  taking  time  to  M€M."'  Sma1}'  Shears,  and  laylor  (the  con- 
*  raised  l^fnrP  him  on  trading  PMttei),  and  of  the  directors  and 


said  plaintiffs,  and  interest  thereon.  The  third  ProPe?y  ,°f  the  ^"PW ;  and, 11 
sum  was  for  97Gb7.  costs  paid  bv  Mr.  Attwood  such  declaration  might  be  made  as  the  rights 
in  pursuance  of  the  reversed  decree,  and  in-  and  Crests  of  Attwood,  in  respect  of  the 
terest  thereon  since  November  1834,  when  he  |  V**  te. "WsJ*,  P**: 

paid  the  said  costs, 
after  hearing  counsel 

consider  the  questions  raised  before  him  on , 

that  petition,  held  that  Attwood  was  entitled  trustees  of  the  company,  living  or  dead  and  of 
to  be  repaid  the  sum  of  9766/.  paid  by  him  for  the  »»  the  °"Sinal         a«d  of  the 

'company  and  its  several  members,  and  of  the 

estates  of  the  company,  and  that  they  might 
be  decreed  personally  or  out  of  the  estates 
thev  represented,  to  pay  at  once  a  sum  of 
250,000/.,  with  interest  on  the  sum  of  350,000/., 
at  5  per  cent,  up  to  the  time  of  the  payment  of 


costs,  but  no  interest.   With  respect  to  such 
instalments  of  interest  on  the  325,000/.  as  be- 
came due  to  Attwood  after  the  decree  was  pro 
nounced  against  him,  his  Lordship  said  that  he 

•  The  report  of  the  case  in  the  House  of 
Lords  is  in  course  of  being  prepared  for  pub- 1  the  250,000/.,  and  to  execute  a  proper  mort 


lication  by  Messrs.  Clark  &  Finuelly. 


gage,  according  to  the  agreement,  for  the 
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balance,  a  last  instalment  of  75,000/.,  with  in- 
terest at  4$  per  cent.,  or  that  tbey  should  he 
ordered  to  pay  the  valne  of  the  minerals  that 
had  been  raised  by  the  company  out  of  the 
estates,  after  deducting  the  cost  of  bringing 
I  hem  to  the  pits'-mouth,  to  the  amount  afore- 
said ;  and  to  make  up  any  deficiency,  or  else  to 
raise  the  whole  amount  which  should  he  neces- 
sary for  satisfying  Mr.  Attwood's  claims,  hy  a 
sale  or  mortgage  of  the  estates. 

The  defendants  put  iu  several  demurrers  to 
the  bill  on  several  grounds,  but  chiefly  for 
want  of  equity,  alleging  that  the  relief  prayed 
was  a  departure  from  the  agreements.  (There 
were  three  agreements ) 

The  demurrers  came  on  to  be  argued  before 
the  Vice  Chancellor. 

Mr.  Knight  Bruce,  Mr.  Jacob,  Mr.  fVigram, 
and  Mr.  Sharpe,  supported  the  demurrers. 

Mr.  Wakefield  and  Mr.  Lovat  supported  the 
4>ill. 

The  statements,  allegations,  and  arguments 
on  both  sides  were  to  the  following  effect : — 
The  original  purchase  money  was  600,000/. 
A  sum  of  225,000/.  was  paid  on  the  signing  of 
the  second  agreement,  which  was  dated  the 
1st  of  October  1825,  and  the  rest  was  to  be 
paid  by  three  instalments  of  100,000/.  each, 
on  the  three  succeeding  half-years,  and  the 
last  instalment  of  75,000/.  was  to  be  paid  on 
the  1st  of  October  1827.  By  the  first  agree- 
ment in  June  1825,  Attwood  was  to  make  a 
good  title  before  delivery  of  possession.  By 
the  second  agreement,  it  was  arranged  that 
Small,  Shears,  and  Taylor  (whose  names  alone 
were  mentioned  in  all  the  agreements,  as  con- 
tractors with  Attwood)  should  be  let  into  pos- 
session immediately,  but  that  such  possession 
should  not  be  deemed  an  acceptance  of  the 
title,  which  Attwood  was  to  proceed  with  all 
despatch  to  complete;  and  that,  on  the  5th 
April  1826,  Attwood  should  convey  the  estates 
(whether  the  titles  were  then  completed  or 
not)  to  trustees,  upon  several  trusts  provided 
in  the  former  agreement  for  payment  of  the 
instalments,  the  payment  of  which  was  not  to 
be  disturbed  by  the  new  agreement,  save  as  to 
the  last  instalment  of  75,000/.,  which  was  to  be 
postponed  for  fourteen  years,  from  October 
1827,  upon  a  mortgage  of  the  estates,  as  an 
indemnity  (together  with  the  bond  of  Att- 
wood) for  any  defects  of  title.  Then  came 
the  third  agreement,  of  the  4th  of  November 
1825,  the  material  part  of  which  was  in  these 
words : — '*  It  is  hereby  agreed  that  John  Tay- 
lor, James  H.  Shears,  and  Robert  Small  shall 
be,  and  they  are  hereby  exonerated  and  dis- 
charged from  all  and  all  manner  of  personal 
liability  to  the  payment  of  any  sum  or  sums  of 
money,  whether  by  reason  of  their  having  been 
parties  to,  and  signed  the  memorandums  of 
agreement  before  mentioned,  or  from  any  act 
whatsoever,  in  anywise  incidental  thereto  or 
consequent  thereon,  save  and  accept  that  they 
shall  remain  liable  to  the  payment  of  interest  on 
the  remaining  instalment's  of  the  purchase 
money,  and  that  Attwood  shall  be  satisfied,  as 
his  only  security  with  the  security  of  the  here- 
ditaments specified  in  the  agreements,  and 


which  hereditaments  were  to  be  conveyed  to 
trustees  in  the  manner  there  expressed,  and 
with  the  usual  powers  of  sale  for  enabling  the 
trustees  to  raise  and  pay  such  of  the  instal- 
ments as  should  from  time  to  time  fall  due, 
and  interest,  it  being  nevertheless  understood 
and  agreed,  as  between  the  parties,  that  no 
sale  should  be  made  or  proceedings  taken, 
with  a  view  to  a  sale,  until  si tt wood  should 
give  Taylor,  Shears,  and  Small  six  month** 
notice  previous  to  such  sale,  nor  until  the  time 
mentioned  shall  have  expired."  And  then  the 
agreement  went  on  to  reduce  the  first  instal- 
ment of  100,000/.  to  50,000/.,  on  some  de- 
preciation in  the  property  from  the  loss  of  a 
communication  with  a  canal  which  was  appre- 
hended. 

The  counsel  for  the  defendants  contended 
that  by  the  terms  of  this  last  agreement  there 
was  no  pretence  for  holding  all  or  any  of  the 
individual  contractors  as  members  of  the  com- 
pany personally  responsible  for  the  principal  of 
the  instalments,  and  that  Attwood  was  reduced 
to  the  mere  situation  of  a  mortgagee  with 
powers  of  sale,  and  that  he  had  not  entitled 
himself  even  to  such  relief  as  his  bargain  war- 
runted,  as  he  had  not  given  six  months'  notice. 
Possession  of  property  by  the  company  was 
nothing,  as  possession  was  consistent  with  the 
contract ;  and  a  mortgagor  was  not  liable  to 
account  to  his  mortgagee  for  his  receipts  while 
his  possession  was  permitted. 

The  counsel  for  Attwood,  on  the  other 
hand,  insisted  that  the  conduct  of  the  com- 
pany had  materially  altered  the  case;  that 
when  he  consented  to  forego  the  personal 
responsibility  of  Small,  Shear?,  and  John 
Taylor,  he  did  not  suspect  the  suit  they  had 
then  in  preparation  for  him  in  the  Equity  Ex- 
chequer; that  pending  that  suit  the  company 
had  not  only  worked  the  old  pits,  but  had 
opened  new  pits,  and  that  thev  had  extracted 
900,000  tons  of  coal,  and  460,000  tons  of  iron- 
stone, at  a  value  altogether  of  270,000/. ;  and 
that  the  whole  property,  while  in  their  hands, 
was  deteriorated  at  least  280,000/. ;  that  it  was 
impossible  to  restore  things  to  the  same  plight 
as  when  the  instalments  became  due,  and  that 
he  consented  to  the  last  agreement  (which  was 
without  consideration)  upon  the  faith  that  the 
company,  or  the  directors,  would  honestly  and 
fairly  pay  the  instalments  as  they  should  fall 
due,  and  that  he  had  been  obstructed  by  all 
the  parties  to  the  suit,  who  had  enjoyed  his 
property  in  raising  the  purchase  money  out  of 
the  estates,  and  he  was  therefore  entitled  to 
look  to  them  personally  for  what  it  was  plain 
they  would  never  pay  unless  this  Court  was 
strong  enough  to  reach  them,  and  to  do  jus- 
tice in  an  emergency  which  had  never  been 
foreseen. 

There  were  other  objections  to  the  bill  for 
want  of  parties,  &c.  which  are  noticed  in  the 
judgment. 

The  Vice  Chancellor,  having  taken  time  to 
consider  his  judgment,  now  delivered  it,  at 
great  length,  to  the  following  effect These 
demurrers,  on  which  many  poiuts  have  been 
raised,  may,  notwithstanding,  be  disposed 
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by  considering  the  two  main  question*—^?™/, 
whether  the  plaintiff  is  entitled  to  any  relief ; 
and  secondly,  if  he  is  eu titled  to  relief,  whe- 
ther he  is  entitled  to  any  relief  against  any 
other  persons  tbau  Small,  Shears,  and  John 
Taylor,  the  original  purchasers,  or,  which  is 
the  same  thing  in  substance,  to  any  relief 
against  the  purchasers  beyond  specific  per- 
formance. Upon  the  first  question,  it  appears 
plain  that  the  plaintiff  is  entitled  to  some  relief 
in  the  nature  of  a  specific  performance  of  the 
agreements  agaiust  Small,  Shears,  and  John 
Taylor ;  for  there  is  no  objection  to  the  agree- 
ments on  the  face  of  them,  nor  upon  what  a  p. 
pears  in  the  bill  is  there  any  thing  to  affect 
them,  and  they  have  been  partly  performed  by 
the  purchasers  taking  possession  and  partly 
paying  the  purchase  money.   The  objection 
made  that  six  months'  notice  has  not  been 
given,  is  no  objection  to  giving  some  relief, 
but  is  only  applicable  to  the  mode  of  dealing 
with  the  trusts  to  be  created  in  pursuance  of 
the  agreements.   Therefore  one  ground  for 
supporting  the  demurrers,  namely,  the  want 
of  general  equity,  fails.    The  second  question 
is,  whether  the. plaintiff  can  have  relief  beyond 
specific  performance  against  the  original  pur- 
chasers?   By  virtue  merely  of  the  agreements 
the  plaintiff  is  not  entitled  to  relief  against  any 
persons  but  the  purchasers.  Upon  the  ground 
of  conduct  only,  can  the  pluintiff  have  relief 
against  any  of  the  other  defendants.    But  if 
he  is  entitled  to  ulterior  relief  against  the  pur- 
chasers in  respect  of  their  personal  liability, 
grounded  upon  conduct,  he  cannot  be  entitled 
to  relief  against  other  persons.    The  pur- 
chasers were  three  of  the  trustees  of  the 
British  Iron  Company,  and  they  and  two 
other  trustees,  and  eleven  other  persons  were 
the  directors  of  the  company,  and  the  con- 
duct of  the  directors  and  their  superintending 
agent,  Philip  Taylor,  is  in  effect  the  conduct 
of  the  purchasers.   This  is  a  case  wherein  the 
plaintiff  expressly  contracted  not  to  have  the 
personal  liability  of  the  purchasers,  except  in 
the  limited  case  of  their  being  in  possession ; 
in  which  case  the  purchasers  were  to  be  liable 
for  the  remaining  instalments  of  the  purchase 
money,  325,000/.   The  plaintiff  acted  upou 
that  contract.    After  he  had  given  up  posses- 
sion to  them  he  brought  four  several  actions 
against  them  for  the  quarterly  instalments  of 
the  325,000/.,  and  recovered.   At  the  time 
the  actions  were  brought  the  company  were 
in  possession,  but  it  was  a  possession  derived 
from  the  purchasers,  and  therefore  it  was  the 
purchasers'  possession,  both  in  the  view  which 
they  as  well  as  the  plaintiff  entertained,  and  in 
the  view  which  both  the  courts  of  law  aud  of 
equity  took  of  the  matter.   It  appears  that  the 
plaintiff  by  his  cross  bill  in  the  Equity  Exche- 
quer prayed  a  receiver,  but  it  does  not  appear 
that  he  ever  applied  to  the  Court  for  a  re- 
ceiver. The  contract  was  completely  acknow- 
ledged by  both  parties,  except  so.  far  as  an 
attempt  was  made  to  ges  rid  of  it  on  the 
ground  of  fraud  upon  the  purchasers.  The 
counsel  for  the  plaintiff  in  arguing  this  case 
contended,  not    nly  that  the  purchasers  were 


by  reason  of  conduct  liable  beyond  their  liabi- 
lities on  the  agreements,  but  also  that  by  rea- 
son of  their  conduct  the  directors  and  the 
company  were  liable,  and  they  referred  to  the 
passages  in  Hanson  v.  Gardiner*  where  it  is 
said,  '*  This  led  to  Robinson  v.  Byron  and  the 
other  cases,  in  which  also  this  principle  ope- 
rated, that  unless  there  was  some  jurisdiction 
to  prevent  it  there  would  be  a  great  failure  of 
justice."  That  observation  was  made  with 
reference  to  a  case  of  trespass,  where  irre- 
parable mischief  would  be  the  consequence, 
but  it  has  no  reference  to  a  case,  where  a 
party  chooses  to  contract  to  give  up  certain 
remedies,  or  expose  himself  to  certain  incon- 
veniences. The  same  counsel  also  referred  to 
passages  in  Pulteney  v.  Warren?  where  it  is 
said,  *' If  there  be  a  principle  upon  which 
courts  of  justice  ought  to  act  without  scruple, 
it  is  this,  to  relieve  parties  against  that  injus- 
tice occasioned  by  its  own  acts  or  oversights 
at  the  instance  of  the  party  against  whom  the 
relief  is  sought."  These  observations  were 
made  with  reference  to  a  case  where  the 
tenant  had,  first  by  his  application  at  law  in 
an  ejectment  against  him  by  the  reversioner, 
and  afterwards  by  a  bill  in  equity,  restrained 
the  reversioner  from  taking  possession ;  and 
Lord  Eldon  held  that  the  executors  of  that 
tenant  were  liable  to  account  for  mesne  pro- 
fits. Lord  Eldon  says,  *'  The  equity  as  to  all 
of  them  (the  tenants)  arises  from  their  joint 
act,  operating  to  prevent  the  plaintiff  from 
having  that  redress  at  law  which  in  all  moral 
probability  he  would  have  had,  if  this  Court 
had  not  interfered,  and  which  in  all  moral 
justice  he  ought  to  have  had."  Reference  was 
also  made  to  cases,  where  the  obligor  in  a 
bond  obtaiued  an  injunction  agaiust  the  ob- 
ligee, and  where  a  mortgagee  continued  in 
possession  after  he  had  been  satisfied  his  prin- 
cipal and  interest,  in  which  cases  equity  gives 
relief  against  the  wrongful  act  of  the  mort- 
gagee and  obligor.  But  in  what  way  did  the 
proceedings  of  these  purchasers  in  the  Equity 
Exchequer  prevent  the  plaintiff  from  having 
any  remedy  for  the  recovery  of  the  unpaid 
purchase  money,  which  he  might  have  had 
consistently  with  the  agreements?  By  the 
agreements,  after  payment  of  the  225,000/., 
which  was  paid  on  giving  up  possession; 
50,000/.  was  to  be  paid  on  the  15th  April 
1826;  100,000/.  on  the  15th  April  1827; 
1 00,000/.  more  at  another  period ;  and  75,000/. 
was  to  be  left  on  mortgage  for  fourteen  years 
from  the  15th  of  October  1827.  Possession 
was  given  up  by  the  plaintiff  soon  after  tbe 
4th  of  November  1825.  The  original  bill  in 
the  Equity  Exchequer  was  filed  the  27th  of 
June  1826;  the  cross  bill  the  12th  of  July 
1827.  Before  that  day  the  com  pan  v  had  raised 
upwards  of  120,000  tons  of  coals  "and  60,000 
tons  of  iron-stone,  and  cut  tbe  greater  part  of 
the  timber  on  the  estate.  A  letter  from  John 
Taylor  to  Attwood,  on  the  29th  of  November 
1825,  apprised  him  that  the  company  meant 

b  7  Ves,  305,  see  p.  308. 
c  6  Ves.  92,  see  p.  93. 
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to  pay  httn  out  of  their  returns  from  the  Coo., 
greaves ;  and  the  letter*  of  tUe  8th  and  13tb 
of  April  182G,  shew  that  the  plaintiff  contented 
to  postpone  payment  of  the  instalment  of 
50,000/.  due  on  the  15th  of  April  1826.  The 
half-yearly  payments  of  8125/.,  due  for  interest 
on  the  unpaid  balance  of  325,000/.,  on  the  1st 
of  October  1826,  1st  of  April  1827,  1st  of 
October  182/,  and  1st  of  April  1828,  were 
paid  in  consequence  of  the  actions  brought  by 
the  plaintiff  to  recover  those  instalments.  An- 
other action  was  brought  for  the  half-yearly 
payment  of  interest  due  in  October  1828,  in 
consequence  of  which  au  order  of  the  28th 
July  1829,  was  made  for  an  injunction  on 
terms  of  bringing  the  money  into  Court. 
There  was  no  appeal  from  that  order,  and  the 
money  paid  into  Court  the  plaintiff  has  re- 
ceived, or  may  receive.    By  bringing  actions 
at  law  for  the  interests*  the  plaintiff  admitted 
the  right  of  the  purchasers  to  be  in  possession. 
He  did  not  briug  any  ejectment  against  them, 
as  he  might  have  done  consistently  with  the 
purchasers'  bill,  and,  as  I  think,  with  his  own 
cross  bill  for  specific  performance.   But  if  the 
ejectments  would  have  been  inconsistent  with 
his  cross  bill,  it  could  only  have  been  so  be- 
cause the  purchasers  under  the  agreements 
had  a  right  in  equity  to  keep  possession.  In 
his  cross  suit  he  did  not  apply  tor  a  receiver, 
but  was  content  that  the  purchasers  should 
have  possession  fur  their  own  benefit.  He  did 
not  even  choose  to  have  a  specific  performance 
of  the  agreement?,  but  dismissed  his  cross  bill 
voluntarily,  though  the  reasonable  inference 
is,  that  if  he  had  brought  it  to  a  hearing,  and 
the  Court  had  dismissed  it,  as  probably  the 
Court  would  have  done,  the  House  of  Lords 
would,  upon  appeal,  have  reversed  the  decree 
of  dismissal,  and  decreed  for  specific  perform- 
once.    The  plaintiff  virtually  puts  his  equity 
for  having  relief,  beyond  mere  specific  per- 
formance, upon  this,  that  a  large  portion  of 
the  minerals  in  the  property  sold  has  been  ob- 
tained by  the  wrongful  act  of  the  company, 
and  thereby  the  plaintiff's  security  has  been 
greatly  diminished.    But  the  answer  is,  the 
plaintiff  chose  it  should  be  so,  in  order  that  he 
might  have  the  half-yearjy  payments  of  8125/. 
There  was  no  new  agreement,  when  the  plain- 
tiff gave  up  possession,  that  he  should  have 
any  other  security  than  that  which  at  the  time 
was  provided  by  the  agreements.   He  says  he 
gave  up  possession  in  confidence  that  the  re- 
maining instalments  would  be  duly  paid  ;  but 
he  does  not  state  that  any  new  agreement  was 
then  made.   The  letters  of  the  8th,  12th,  and 
13th  April  1826,  shew  that  the  plaintiff  knew 
that  further  security  was  refused.    The  truth 
is  that  the  agreements  suppose  that  the  pos- 
session might  continue  with  the  purchasers, 
and  the  principal  sum  of  325,000/.  remain  un- 
paid long  after  the  times  for  payment  of  it  had 
passed ;  and,  of  course,  if  the  purchasers  were 
in  possession  for  their  own  benefit,  they  could 
only  do  so  by  working  the  minerals,  and  ex- 
haustiug  the  mines.    I  am  of  opinion,  there- 
fore, that  upon  the  ground  of  conduct  no  re- 
lief can  be  had  against  Small,  Shears,  and 


John  Taylor,  and  none  agaiust  the  other  direc- 
tors or  their  agents,  as  the  company.  The 
consequence  is  that  the  demurrer  of  Bailey 
and  others,  and  the  demurrer  of  Burton  aud 
others,  must  be  allowed  with  costs.  But 
though  no  relief  can  be  giveu  against  Small, 
Shears,  and  John  Taylor,  on  the  ground  of 
conduct,  yet  as  some  relief  can  be  given  against 
them  in  the  way  of  specific  performance,  their 
demurrer  must  be  overruled.  In  my  view  of 
the  case,  all  that  is  stated  in  the  bill  about 
conduct  is  mere  surplusage,  and  it  is  not  ne- 
cessary to  decide  upon  any  other  ground 
raised  by  the  demurrer  of  the  purchaser*  tuAO 
the  want  of  equity;  save  only  that,  for  the 
purpose  of  costs,  1  must  advert  to  one  ground, 
namely,  the  absence  of  a  personal  representa- 
tive of  John  Morrice,  which  I  think  would 
have  been  a  good  ground  of  demurrer,  if  the 
case  of  conduct  could  have  been  sustained,  and 
therefore  the  demurrer  of  Small,  Shears,  and 
Taylor  must  be  overruled,  without  costs. 

Uttwood  v.  Small  and  others. — Sittings  at 
Lincoln's  Inn  before  Easter  Term,  1839. 

Qurcn'rf  iirncf).  * 

[Before  the  Four  Judges.] 

BILL  OF  EXCHANGE.  PLEADING.— PRACTICE. 

The  Court  possesses  a  pinner  to  set  aside  a  pie* 
which  is  not  an  issuable  plea,  although  the 
defendant  was  not,  at  the  time  of  pleading  it, 
under  terms  to  plead  issumbly. 
But  the  Court  wiu  not  exercise  this  power  «*- 

less  the  plea  is  manifestly  absurd. 
A  plea  by  the  acceptor  of  a  bill  to  an  action 
by  the  indorsee  that  the  defendant  had  not 
notice  of  the  indorsement,  nor  did  he  after 
the  indorsement  promise  to  pau  the  bill,  nor 
did  the  plaintiff  pay  the  consideration  to  the 
indorser,  was  not  treated  as  absurd. 

Mr.  Theobald  moved  for  a  rule  to  shew  cause 
whv  the  plea  in  this  case  should  not  lie  set 
aside,  and  why  the  plaintiff  should  not  be  at 
liberty  to  sign  judgment  as  for  want  of  a  plea. 
This  was  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange.   The  declara- 
tion stated  the  making  of  the  bill,  the  accept- 
ance by  the  defendant,  and  the  endorsement 
through  different  persons  to  the  plaintiff,  and 
contained  the  usual  allegation,  **  of  which  said 
premises  the  defendant  had  notice and  that 
the  defendant  promised  to  pay  the  bill  accord- 
ing to  the  tenor  of  his  acceptance.   The  de- 
fendant pleaded  that  he  had  not  at  any  time 
before  the  bill  became  due  notice  that  it  had 
been  indorsed,  nor  at  the  time  of  the  indorse- 
ment did  be  promise  to  pay  the  same,  nor  did 
the  plaintiff  pay  the  whole  amount  of  the  bill 
to  the  indorser,  from  whom  the  plaintiff  re- 
ceived the  said  bill.   This  is  not  an  issuable 
plea.    Cowper  v.  Jones*  has  established  a  rule 
which  it  is  desirable  should  be  re-considered. 
That  was  a  declaration  on  a  scire  facias  against 
bail.   The  bail  pleaded  that  the  principal  had 
became  bankrupt,  without  stating  that  he  had 
obtained  his  certificate.   The  Court  refused  to 
set  aside  the  plea,  as  the  defendant,  at  the  time 
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of  pleading  it,  was  not  under  terms  to  plead 
iasuably.  'The  plea  here  states  three  distinct 
matters  and  was  therefore  bad  in  itself;  and  the 
question  is,  whether  it  may  not  be  set  aside, 
though  the  defendant  was  not  under  terms  10 
plead  iasuably.    The  rule  laid  down  in  Cowper 
y,  Jones  has  not  he  come  inveterate  by  long  ac- 
quiescence and  practice,  although  it  has  been 
intfch  acted  upon  by  the  Judges  in  Chambers  ; 
and  the  practice  which  previously  existed,  as 
vrell  as  the  dicta  and  judgment  of  the  Courts, 
are  fti  variance  with  it.  The  consequence  of  the 
rule  is,  that  there  never  was  so  m  uch  sham  plead- 
ing as  there  is  at  present.  In  Miley  v.  IV ales, h 
Lord  Lyndhurst  and  Baron  Bayley  asserted  in 
the  fullest  terms  the  jurisdiction  of  the  court 
as  to  sham  pleas,  without  restricting  it  to  cases 
iu  which  the  defendant  was  under  terms  of 
pleading  issuahly.   That,  like  the  present,  was 
an  action  by  the  Indorsee  against  the  acceptor 
of  a  bill  of  exchange.   The  defendant  pleaded 
that  the  bill  was  given  without  consideration ; 
that  his  name  was  nut  upon  it  without  his 
knowledge,  on  a  blame  piece  of  paper,  and  that 
the  plaintiff  had  notice  of  these  facts.   Ou  ap- 
plication to  a  Judge  at  Chambers,  this  plea 
had  been  set  aside ;  and  the  Judge's  order  was 
set  aside  on  the  ground  that  it  exceeded  the 
jurisdiction  of  a  Judge  at  Chambers:  but  the 
Court  immediately  afterwards,  on  the  same 
affidavits,  made  a  rule  absolute  to  set  aside  the 
plea.    It  may  be  admitted  that  there  are 
pleas  which  the  Court  did  formerly,  but  will 
no  longer  treat,  as  sham  pleas :  the  plea  of 
accord  and  satisfaction  is  often  used  as  a  sham 
plea,  and  was  treated  as  such  in  Richley  v. 
Preone*  but  that  case  is  overruled  by  Moring- 
ton  v.  Beckett  on  grounds  which  apply  to  the 
plea  of  accord  and  satisfaction,  and  to  no  other. 
The  latest  case  is  Smith  v.  Hardy*   There  to 
a  debt  on  a  bond,  the  defendant  pleaded  a  re- 
lease, dated  Dec.  1831,  destroyed  by  time  and 
accident ;  and  upon  an  affidavit  that  the  plea 
was  false,  the  Court  gave  the  plaintiff*  leave  to 
sign  judgment;  and  the  grounds  on  which 
this  was  allowed  were  that  it  was  an  ingeni- 
ously drawn  plea,  calculated  to  raise  doubts  in 
what  manner  issue  could  be  taken  upon  it. 
So  in  the  present  case,  delay  evidently  is  the 
only  object:  the  plea  involves  three  issues,  no 
one  of  which  is  material,  and  yet  if  the  plain- 
tiff takes  issue  upon  all,  the  defendant  will  de- 
mur, and  his  object  will  be  answered,  because 
the  case  will  lie  put  into  the  special  paper: 
or  if  the  defendant  does  not  demur,  the  issue 
would  necessarily  be  found  in  his  favour,  be- 
cause the  plea  is  true,  and  the  plaintiff' would 
have  to  move  for  judgment  non  obstante  vere- 
dicto, which  would  equally  answer  the  defend- 
ant's purpose,  because  it  would  carry  the  case 
into  the  new  trial  paper.   The  ancient  ground 
on  which  this  jurisdiction  was  raised  was  that 
sham  pleading  was  a  contempt  of  the  Court, 
and  uo  worse  plea  than  the  present  can  be 
pleaded  to  delay  the  administration  of  justice. 
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Lord  Denman,  C.  J.— I  am  not  prepared  to 
renounce  any  part  of  the  jurisdiction  of  the 
Court ;  but  i  am  not  prepared  to  multiply  the 
cases  for  its  summary  interference.  If  there 
is  no  plea  in  this  case,  or  what  is  in  law  no 
plea,  the  plaintiff  may  sign  judgment  for  want 
of  a  plea,  but  he  must  do  so  on  his  own  re- 
sponsibilty.  The  questiou  will  then  come  be- 
fore the  Court  in  a  proper  way.  As  to  the 
Court  giving  leave  to  the  plaintiff' to  si^n  judg- 
ment on  the  ground  that  the  plea  is  a  frivolous 
plea :  it  cannot  do  so,  unless  the  plea  is  most 
clearly  frivolous ;  and  even  then  leave  would 
not  be  given  on  a  summary  application,  with- 
out the  defendant  having  time  and  opportu- 
nity to  defend  the  plea.  If  the  plea  went  fur- 
titer,  and  was  clearly  an  absurd  plea,  the  Court 
might  set  it  aside,  and  visit  on  the  individual 
the  consequences  of  putting  such  a  plea  on  the 
record.  It  does  not  seem  to  me  that  the  plea 
is  so,  and  I  am  therefore  of  opinion  that  the 
rule  must  be  refused. 

Mr.  Justice  Littledule.—\(  the  plea  is  clearly 
contrary  to  the  rules  of  the  Court,  there  is  no 
doubt  that  the  Court  possesses  the  power  to 
set  it  aside,  and  would  do  so,  and  so  it  would 
if  the  plea  was  plainly  no  answer  to  the  action 
— is  if  iu  debt  the  defendant  pleaded  non  as- 
sumpsit.  But  this  is  not  a  case  of  that  kind. 

Mr.  Justice  Patteson.  —  lf  the  language  I 
used  in  Cowper  v.  Jones  is  correctly  reported, 
which  I  have  no  reason  to  think  is  not  the  case, 
7  must  be  taken  to  have  repudiated  the  autho- 
rity of  the  Court  to  set  aside  pleas.  I  certainly 
did  not  mean  that  in  all  cases  whatever,  ff 
I  said  so,  I  was  wrong.  There  is  no  doubt 
that  the  Court  has  authority  to  set  aside  pleas 
under  circumstances;  but  it  is  an  authority 
which,  in  my  opinion,  ought  to  be  very  spa- 
ringly exercised. 

nMr.  Justice  Coleridge.— -It  is  a  general  rule 
of  the  Court  not  to  inquire  into  a  plea  upon 
affidavit.  But  there  are  some  cases  in  which, 
notwithstanding  that  rule,  the  Court  permit 
such  an  inquiry.  I  think,  however,  that  the 
Court  ought  to  be  slow  to  exercise  such  a 
power.  We  cannot  attend  to  the  distinction 
between  false  in  point  of  fact  and  bad  in  poiut 
of  law. 

Rule  refused.  Horner  v.  Keppel.—E.  T. 
183<J.    Q.  B.F.J. 

BILL  OF  EXCHANGE.— PLEA  DING. 

Where  an  acceptor  of  a  bill  of  exchange 
pleaded  to  an  action  brought  against  him  by 
an  indorsee,  "  that  the  drawer  did  not,  at 
the  time  of  making  the  /nil,  nor  of  the  ac- 
ceptance thereof,  pay  the  defendant  the  sum 
of  471.,  which  was  the  consideration  for 
which  the  bill  purported  to  be  given,1'  the 
Court  granted  a  rule  to  set  aside  such  pica 
with  costs,  treating  this  as  a  plea  which  was 
manifestly  absurd. 

Mr.  Humfrey  moved  to  set  aside  a  plea  as 
insensible.  He  said  that  he  knew  the  rule 
which  their  Lordships  had  stated  in  the  case 
moved  by  Mr.  Theobald,  and  he  thought  that 
the  present  came  within  it.   This  was  an 
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action  by  the  indorsee  against  the  acceptor  of 
a  bill  of  exchange.  The  plea  was,  that  the 
drawer  did  not,  Ht  the  time  of  making  the  hill, 
nor  of  the  acceptance  thereof,  pay  the  defen- 
dant the  snm  of  47/.,  which  was  the  consider- 
ation for  which  the  bill  purported  to  be  given. 
This  was  clearly  an  absurd  plea.  If  proved,  it 
would  he  no  answer  to  the  action,  for  the 
money  might  have  been  due  in  respect  of 
money  betore  then  lent,  or  goods  sold,  or 
work  done. 

Lord  Denman,  C.  J.— We  ought  to  hear 
whether  the  gentleman  who  signed  this  olea 
will  defend  it.  * 
Mr.  Humfrey  said  that  he  had  been  in- 
.  structed  to  move  to  set  aside  the  plea  with 
costs,  as  a  plea  pleaded  in  contempt  of  the 
Court. 

Lord  Denman,  C.  J. — "  As  in  contempt  of 
Court "  are  technical  words,  which  may  em- 
barrass the  rule :  it  had  better  be  "  with  costs," 
without  saying  anything  of  the  contempt. 

Rule  granted  accordingly.  —  Knowles  v. 
Burward,  E.  T.  1839.   Q.  B.  F.  J. 


&ucen'£  3Bnuh  practice  Court. 

SMALL  DEBTOR  SERVICE  OF  RULE,  HUS- 
BAND AND  WIFE. 

Where  the  residence  of  the  party  at  whose  in- 
gtance  a  prisoner  is  in  custody  fttr  twelve 
months,  cannot  be  fvund,  he  may  be  His. 
charged  under  the  48  G.  3,  c.  123,  without 
serving  the  notice  or  rule. 

This  was  an  application  by  Henton  to  dis- 
charge a  defendant  out  of  custody  under  the 
provisions  of  the  Small  Debtor's  Act,  the 
48  G.  3,  c.  123.  It  was  an  action  brought 
in  the  name  of  husband  and  wife,  at  the  in- 
stance of  the  wife  only.  The  plaintiffs  were 
nonsuited,  and  the  male  plaintiff  was  taken  in 
execution  for  the  costs  of  the  nonsuit.  The 
prisoner  had  made  every  effort  to  find  the  re- 
sidence of  the  defendant.  The  plaintiff  had  also 
inquired  from  his  wife,  with  whom  he  did  not 
reside,  where  the  defendant  lived ;  but  she  was 
unable  to  inform  him  as  to  that  fact.  The 
practice  of  the  Court  required  that  the  service 
of  the  notice  or  rule  should  be  on  the  party 
himself.  The  question  was,  therefore,  whether 
the  plaintiff  had  done  enough  in  the  present 
case  to  be  considered  as  equivalent  to  the  ser- 
vice required  by  practice  of  ihe  Court. 

Williams,  J. — I  think,  under  the  circum- 
stances, the  plaintiff  has  done  enough  to  en- 
title himself  to  a  rule  for  his  discharge. 

Rule  granted.  Bradlry  and  Wife  v.  Webb. 
E.  T.  1839.  Q.  B.  P.  C. 

Common  ^Irarf. 

WRIT  OF  FALSE  JUDGMENT. — RECOGNIZANCE. 
—RETURN  OF  8HERIFF,  19  G.  3,  C.  70,  8.  6. 

The  6th  section  of  the  19  G.  3,  c.  70,  is  not 
intended  to  apply  to  cases  where  judgment 
has  been  given  in  an  inferior  court  not  of 
record.  Therefore  where,  in  a  return  to  a 
writ  of  false  judgment  the  sheriff  stated 
that  the  plaintiff  in  error  had  not  given 


security,  it  was  held  that  the  return  tea* 
Imd,  and  was  quashed. 

W.  H.  Watson  shewed  cause  against  a  role 
obtained  by  Erie  for  setting  aside  the  sheriff's 
return  to  the  writ  of  false  judgment  in  this 
cause.  The  application  was  made  on  behalf 
of  Longdon,  the  plaintiff  in  error,  and  the  rule 
had  been  drawn  up  on  reading  the  writ  of 
false  judgment  and  the  return  thereto.  The 
writ  directed,  in  the  usual  form,  that  the 
sheriff  of  York  should  record  the  plaint  of 
Longdon,  on  his  giving  security  to  prosecute 
his  suit  in  error.  On  the  22nd  November,  the 
sheriff  returned  that  the  within-named  W. 
Longdon  had  not  given  security  in  law,  where- 
by he  was  prevented  from  recording  the  suit 
as  he  was  commanded.  It  was  submitted  that 
the  return  was  sufficient.   The  sheriff,  it  was 

vas  never  so  safe  in  mak- 
ing a  return  as  when  he  followed  the  writ  in  its 
terms.  By  the  affidavit  now  produced,  it  be- 
sides appeared  that  the  practice  in  the  County 
Court  of  York,  from  which  it  was  sought  to 
remove  the  record  in  this  cause,  was  to  require 
security  in  fact  to  be  given,  and  therefore  the 
sheriff's  return  was  correct.  The  point  turned 
upon  the  proper  construction  to  be  put  upon 
the  19  G.  3,  c.  70,  s.  6,  and  it  was  submitted 
that  that  section  was  general  in  its  provisions, 
and  applied  as  w  ell  to  courts  not  of  record  as  to 
courts  of  record. 

Tindal,  C.  J. — The  statute  is  at  all  events 
clearly  intended  to  apply  to  cases  of  proceed- 
ings before  judgment.  Here  judgment  in  the 
court  below  has  passed. 

W .  H.  Watson. — It  did  not  necessarily  ap- 
ply to  such  cases  only,  for  writs  of  habeas  cor- 
pus, which  were  mentioned,  were  not  confined 
in  their  application  to  cases  before  judgment. 
Grimshaw  v.  Emerson,  1  D.  P.  C.  337,  was  in 
point,  as  shewiug  that  the  statute  applied  to 
courts  not  of  record. 

Tindal,  C.  J.  —  That  was  a  case  in  which 
judgment  had  not  been  given,  and  the  object 
was  to  take  it  away  from  the  inferior  and  try 
it  in  the  superior  court.  Here  the  case  ha* 
been  tried.  Let  us  assume  that  the  section 
applies  to  cases  in  courts  not  of  record,  and 
then  take  it  and  apply  it  to  the  present  case. 
What  is  it  you  want  to  shew  ?  There  are  no 
costs  in  writs  of  false  judgment.  Was  not  the 
real  intention  of  the  section  to  prevent  the 
party  from  moving  a  case  of  small  value  from 
the  court,  in  which  the  expences  would  be  light, 
to  a  superior  court,  where  they  would  be  great  ? 

W.  H.  Watson.— There  would,  at  all  events, 
be  delay  in  coming  to  the  superior  court,  and 
although  the  party  might  be  entitled  to  any 
fresh  costs,  he  should,  at  least,  have  security 
for  the  payment  of  the  debt  and  costs  already 
incurred  in  case  of  the  judgment  being  in  his 
favor.  The  reasons  to  induce  the  defendant) 
below  to  bring  a  writ  of  false  judgment  would 
be  otherwise  much  increased. 

Erie,  in  support  of  the  rule. — The  statute 
did  not  apply  to  courts  not  of  record,  nor  to 
cases  where  judgment  had  been  obtained.  The 
4th,  6th,  and  6th  sections  must  be  taken  to- 
gether, and  then  it  would  he  seen  that  after 
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die  first  two  of  them  expressly  referred  to 
courts  of  record,  the  6th  only  took  up  and 
completed  the  provisions.  A  court  not  of  re- 
cord, besides,  could  not  take  a  rerognisauce 
anew;  for  if  it  had  not  the  power  of  recording 
the  proceedings  within  its  jurisdiction,  it  could 
not  record  the  recognisance.  The  sheriff  had 
no  power  to  record  in  his  court.  Mitchell  v. 
Mitcheson,  1  B.  &  C.  517 ;  hut  after  judgment 
had  been  obtained  in  an  inferior  court,  it  could 
not  be  removed  until  recognisance  had  been 
given.  Grims/taw  v.  Emerson  did  not  apply 
here,  for  that  case  was  before  judgment,  and 
tlvc  distinction  taken  here  between  courts  of  re- 
cord and  not  of  record  was  not  then  referred  to. 

Tindal,  C.  J. — 1  think  this  case  does  not  fall 
within  the  terms  of  the  statute  19  G.  3,  c.  70. 
The  4th,  5th,  and  6th  sections  of  that  statute 
are  all  made  on  the  same  subject-matter, 
namely,  on  cases  where  the  action'  is  brought 
in  the  superior  court  for  a  smaller  sum  titan 
10L  The  4th  section  provides  that  where  the 
debt  is  under  10/.  persons  might,  to  avoid 
execution,  remove  their  persons  and  estates 
beyond  the  jurisdiction  of  the  court,  the  re- 
eord  of  the  judgment  might  be  removed  into 
the  superior  court,  iu  order  that  writs  might  be 
executed.  The  5th  section  provided,  that  no 
execution  should  be  stayed  or  delayed  upon  or 
by  any  writ  of  error,  or  supersedeas  for  tlie 
reversing  of  any  judgment  in  any  inferior 
court  of  record  when  the  damages  are  under 
10/.,  unless  the  person  in  whose  name  the  writ 
of  error  should  be  brought,  whh  two  sureties, 
be  bound  to  the  person  for  whom  judgment 
shall  be  given,  by  recognisance,  to  be  acknow- 
ledged in  the  same  court,  in  double  the  sum 
adjudged  to  be  recovered,  to  prosecute  the 
writ  of  error  with  effect,  and  also  to  satisfy  and 
pay  if  the  judgment  be  affirmed,  all  and  sin- 
gular the  debt,  damages,  and  costs  awarded 
for  delaying  the  execution.  Then  the  6th  clause 
takes  up  the  provisions,  and  enacts  that  no 
cause,  where  the  cause  of  action  shall  amount 
to  the  sum  of  10/.,  shall  be  removed  into  any 
superior  court  by  any  writ  of  habeas  corpus, 
or  otherwise,  unless  the  defendant  who  shall 
be  desirous  of  removing  it  shall  enter  into  the  > 


like  recognisance  for  payment  of  the  debt  aud 
costs  in  case  judgment  shall  be  against  him. 
It  appears  to  me  then  that  the  like  recognisance 
j  here  referred  to,  is  for  the  payment  of  debt 
aud  costs,  in  case  the  judgment  shall  pass 
against  them.  That  clearly  is  a  case  of  a  suit 
in  which  judgment  has  not  been  given  in  the 
courts  below,  and  it  is  therefore  unnecessary 
to  decide  whether  Grimshme  v.  Emerson  is 
right,  and  also  whether  the  section  is  applica- 
ble only  to  courts  of  record,  although  there  are 
strong  grounds  for  supposing  thatto  be  the  case. 

Bosanqttet,  J.— It  is  not  necessary  to  decide 
whether  the  6th  section  is  confined  in  its  ope. 
ration  to  courts  of  record.  The  4th  and  5th 
sections  afford  a  strong  inference  that  the  6th 
section  is  intended  to  apply  to  the  same  des- 
cription of  courts  mentioned  iu  them,  but  at 
all  events,  the  6th  clause  is  not  intended  to 
apply  to  cases  which  have  actually  arrived  at 
judgment.  It  will  be  unnecessary  further  to 
decide  the  question  whether  the  section  is  con- 
fined to  courts  of  record  ;  hut  the  observation 
made  with  regard  to  taking  the  like  recogni- 
sance which  is  directed  to  be  taken  by  the 
same  court  from  which  the  proceedings  are  re- 
moved, seems  to  militate  very  much  against 
the  idea  of  its  applying  to  the  inferior  courts. 

Coif  man,  J. — I  agree  with  the  opinion  of  my 
learned  brothers.  It  does  not  appear  to  me 
that  there  is  any  intention  to  throw  impedi- 
ments in  the  way  of  bringing  writs  of  false 
judgment;  because,  if  that  had  been  the  oh- 
ject,  it  might  well  be  expected  that  the  5th 
clause  of  the  statute  would  have  made  some 
provision  upon  the  subject.  The  act,  however, 
has  provided  that  there  shall  be  no  stay  of  ex- 
ecution, and  that  is  all  that  appears  to  have 
been  thought  reasonable  and  necessary  to  pre- 
vent the  party  from  endeavouring  improperly 
to  reverse  the  judgment  below. 

Erskine,  J. — The  5th  section  must  be  taken 
to  apply  to  cases  after  judgment,  and  the  6th, 
to  cases  before  judgment.  On  tlie  grounds 
stated  therefore,  it  appears  to  me  that  both  are 
intended  to  apply  to  courts  of  record. 

Rule  absolute,  without  costs  — Brookes  v 
Longdon,  E  T.  1839.   C.  P. 


CAUSE  LISTS.-Easter  Term,  1839. 
Gfrfjrqtier  at  $3Ieatf. 

SPKCIAL  PAPER. 

Rivis  v.  Watson 
Scott  &  anor.  o.  Kighlley 
Carwardine  r.  Watkins 
Hodges  v.  Watkins 
Wynn  v.  Mitchell 
Braithwaite  v.  Skinner  &  ors., 

sued,  &c. 
Reynolds  v.  Joy 

The  causes  marked  thus  *  are  Special  Cases:  the  rest  are  Demurrers. 

NEW  TRIALS. 

Bennett  v.  Avery  Hudson  v.  Nicholson  &  ors. 

Smith  v.  Jones  Brashier  v.  Jackson 

Duedney  v.  Palmer  Tollit  v.  Sherstone 

Cnyle  p.  Woodley  Ward  v.  Byrne 

Costello  r.  Morgan  Orlcbar  v.  M 'Curdy 

■  The  Court  of  Exchequer  has  not  proceeded  regularly  through  the  Lists  which  we  inserted 
at  p.  495,  Vol.  XVII.  and  therefore  the  above  are  added.  Our  other  Lists,  we  understand,  will 
be  found  amply  sufficient. 


Lawrence,  Secretary,  &c.  r. 

Wynn 
Same  v.  Bourne 
Colliogbourne  v.  Mantell 
Percival  &  ors.  r.  Cooke 
•Hills  &  ors.  v.  The  Londou 

Assurance 
Evaas  e.  Jones  &  anor. 


Same  ».  Nicholls 
•Thorpe,  Clerk  v.  Mattingley 
Rushbury  v.  Sparkes 
*Reid  v.  Bunny  &  ors. 
Wilkins&  Uxp.  Down 
Twinberrow  v  Bancutt 
•Spry  r.  Broomfield 


Buttemer  v.  Hayes 
Pratt  v.  Arnold 
Young  v.  Wigney  &  another 
Welcome  v.  Upton 
Dixon  v.  Sadler 


Digitized  by  Google 


16 
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LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 

&au*t  of  torts'. 

To  secure  to  Proprietors  of  Design*  for  Ar- 
ticles of  Manufacture  the  Copyright  of  such 
Designs  for  a  limited  time. 
[In  Committee.] 
For  extending  the  Copyright  of  Designs  for 
Calico  Printing  to  designs  for  priuting  other 
woven  fabrics. 
[In  Committee.] 

ftautfe  of  Commons'. 

ADMINISTRATION  OF  JUSTICE. 

• 

To  improve  County  Courts. 

[For  2d  reading.]  Lord  John  Russell. 
For  holding  District  Sessions  of  the  Peace. 

[For  2d  reading.]         Lord  John  Russell. 
For  keeping  and  authenticating  non-parochial 
Registers  of  Births,  Deaths,  and  Marriages. 
[In  Committee.]    Lord  John  Russell. 
For  regulating  the  Police  Courts  in  the  Me- 
tropolis. [For  2d  reading.] 
For  the  belter  ordering  of  Prisons. 

[In  Committee.]        Lord  John  Russell. 
To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  Justices.  Lord  John  Russell. 
[For  2d  reading.] 
For  further  improving  the  Police  in  and  near 
the  Metropolis.  Mr.  F.  Maule. 
(For  2d  reading.] 
Small  Debts  Court  Dills  for  the  following 
places:— 
Aberford,  Newark, 
Bel  per,                 Newton  Abbot 
Bury,  (Lancashire)  Nottingham, 
Chesterfield,  and 
Eckingtou,  Mansfield, 
Glossop,  Oldham, 
Grantham,  Pontefract, 
Halifax,  H udders-  Rochdale, 
field,  &  Bradford  Rotherham, 
Hatfield,  Tavistock, 
Kingsbridge  and  Warrington, 
Dodbrooke,        West  Ham, 
Leeds,  Workswortb, 
Liskeard,  Yorkshire. 
Liverpool, 

To  enable  the  Justices  at  Quarter  Sessions  to 
appoint  a  Clerk  of  the  Peace  in  certain 
Cases.    [In  Committee.]  Mr.  Pakington. 

Tit  abolish  Grand  Juries.         Mr.  Prvine. 

To  improve  the  Practice  and  Proceedings  in 
the  Court  of  Pleas  of  Durham. 

[For  2d  reading  ]  Mr.  Harland. 

For  regulating  the  mode  of  establishing  Rules 
of  Proceedings  in  the  Borough  Courts  of 
England  and  Wales. 
[In  Committee] 

To  amend  the  Law  relating  to  double  and 
treble  Costs,  to  pleading  the  General  Issue, 
and  as  to  Notice  and  Limitation  of  Actions. 
[Iu  Committee,  8  May.] 

Sir  F.  Pollock. 
To  amend  the  Law  relating  to  the  Custody  of 
Infants.        [For  2d  reading  22d  May.] 

Mr.  Scrjt.Talfourd.J 


To  amend  the  Imprisonment  for  Debt  Act,  as 
to  Advertisements. 

The  Attorney  General. 

[In  Committee.] 

LAWS  OF  PROPERTY. 

For  the  better  protection  of  Purchasers 
against  Judgments,  Crown  Debts,  and  Fiats 
in  Bankruptcy. 

[In  Committee.]  Sir  E.  Sugden. 

To  amend  the  Law  of  Copyright. 
[Id  Committee.] 

Mr.  Serjt.  Talfourd. 
For  the  Enfranchisement  of  Lands  of  Copyhold 
and  Customary  Tenure. 
[In  Committee,  8th  May.] 

Mr.  James  Stewart. 
For  securing  the  Benefit  of  Inventions  in  Arts 

and  Manufactures.         Mr.  Markinnon. 
To  render  the  Owners  of  Small  Tenements 
liable  to  the  payment  of  Rates  assessed 
thereon.  Mr.  Robert  Gordon. 

In  Committee.] 

LAW  OP  ELECTIONS. 

For  the  registration  of  Parliamentary  Electors. 
[In  Committee.]    Mr.  Attorney  General. 

Controverted  Elections.  Lord  Mahoii. 

[For  2d  reading.] 

To  amend  the  jurisdic  tion  for  the  Trial  of 
Election  Petitions.  Sir  R.  Peel. 

[For  2d  reading.] 

For  assimilating  the  qualification  of  Electors 
as  Voters  for  Coroners  to  that  of  the  con- 
stituency of  members  of  Parliament,  and 
taking  the  Poll  at  Election  for  Coroners  in 
one  day.  Sir  H.  Fleetwood. 

For  extending  the  qualification  of  Voters  for 
members  iu  Parliament  representing  Conn- 
ties,  to  the  occupiers  of  houses  of  the  clear 
auuual  value  of  10/.  as  in  Boroughs. 

Sir  H.  Fleetwood. 

SHERIFFS — HIGHWAYS  AND  8EWEKS. 

To  amend  the  Laws  relating  to  Highways. 

[In  Committee.]  Mr.  Barneby. 

To  alter  and  amend  the  Laws  relating  to  Sewers. 

[In  Committee.]       Mr.  Christopher. 
To  regulate  the  expenccs  to  be  incurred  by 
persons  serving  the  office  of  High  Sheritr 
in  England  and  Wales. 
[In  Committee.] 

THE  EDITOR'S  LETTER  BOX. 


The  Fourth  Criminal  Law  Report,  published 
in  connexion  with  this  work,  forms  an  Appen- 
dix to  the  Seventeenth  Volume,  just  completed, 
aud  should  be  bound  up  with  it. 

We  think  a  correspondent  who  inquires  re- 
garding the  continuance  of  actions,  brought 
hy  a  person  who  becomes  insolvent,  should 
make  a  little  search  himself,  and  if  he  has  any 
doubt  afterwards,  state  the  point. 

Several  letters  have  been  unavoidably  post- 
poned. 

The  Quarterly  Digest  of  all  reported  cases 
in  all  the  Courts  down  to  1st  May  will  be  pub- 
lished next  Saturday. 
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SATURDAY,  MAY  11,  1839. 


Quod  magris  ad  nos 


Pcrtiuet,  et  ncscire  mulutn  eHt,agit*raus. 

Horat. 


THE 

RESIGNATION  OF  MINISTERS. 

In  our  last  number  we  adverted  to  the  con- 
dition of  the  public  business,  and  the  im. 
practicability  of  proceeding  with  any  useful 
measure  while  party  feeling  ran  so  high, 
that  the  existence  of  an  administration 
might  be  determined  by  any  given  vote. 
This  state  of  things  has,  at  last,  led  to  the 
result  very  generally  expected — the  ter- 
mination of  Lord  Melbourne's  ministry ; 
and  the  public  is  now  acquainted  with 
what  has  followed.  As  we  are  certainly 
•*  people  with  one  idea,"  the  fall  of  this 
minister  and  the  rise  of  that,  are  unim- 
portant, except  as  connected  with  the  inte- 
rests of  the  profession  ;  and  we  cannot,  at 
the  present  juncture,  but  express  a  hope 
that  some  effort  may  be  made  to  secure  the 
services,  especially  in  the  Courts  of  Equity, 
of  as  many  eminent  lawyers  as  possible. 
When  we  consider  the  lamentable  state  of 
the  business  -  the  accumulating  arrears  in 
these  Courts — we  cannot  but  wish  that  no 
mere  party  considerations  will  stand  in  the 
way  of  such  an  arrangement,  or  at  any  rate 
will  not  render  their  alleviation  hopeless. 
We  should  especially  deplore,  as  we  have 
already  said,,  the  removal  of  Lord  Cottcn- 
hara  from  the  Court  of  Chancery,  where  he 
has  administered  equity  with  such  advan- 
tage to  the  suitor.  We  cannot  but  desire, 
further,  that  the  great  learning  and  talents 
of  Sir  Edward  Sugden  may  be  rendered 
available,  if  possible,  in  this  country.  If 
ever  there  was  a  time  when  the  peculiar 
talents  of  eminent  public  men  would  ensure 
the  success  of  the  separation  of  the  duties  of 
Lord  Chancellor,  this  is  the  time  In  the 
House  of  Lords,  for  instance,  putting  all 
vol.  xviii. — no.  525. 


party  consideration  aside,  would  it  be  diffi- 
cult to  find  in  Lord  Lyndhurst  a  Head  of 
the  Law  of  the  highest  judicial  talents  ?  and 
where  could  a  better  Chief  Judge  of  Equity 
be  found  than  either  of  the  other  eminent 
lawyers  we  have  already  named  ?  We 
sincerely  trust  we  shall  have  speedily  to 
announce  that  the  question  of  separation  has 
been  seriously  entertained  by  the  new  ad- 
ministration. 

Sir  Robert  Peel  first  acquired  great  poli- 
tical fame  by  his  judicious  reform  of  the 
Criminal  Law,  and  we  shall  not  be  sur- 
prised to  see  him  proceed  in  this  career. 
Nay,  our  readers  may  expect  him  to  take 
even  a  bolder  course  in  this  subject  than 
his  predecessors.  We  shall  not  be  amazed 
if  we  find  him  introduce  bills  for  the  es- 
tablishment of  Local  Courts,  for  a  Hural 
Police,  for  a  Reform  in  Chancery,  and  for 
the  alteration  of  the  Police  Offices  in  the 
Metropolis.  It  will  be  our  duty  to  watch 
all  these  measures ;  and  we  may  here  ven- 
ture ta  trust  that  a  penny-post  will  be  es- 
tablished. The  advantages  to  the  profes- 
sion, in  every  way,  will  be  great,  and  no 
slight  one  to  our  subscribers,  both  on  ac- 
count of  the  more  easy  transmission  of  this 
work  to  all  parts  of  the  country,  and  the 
facilitating  communications  as  to  the  wants 
and  desires  of  the  professsion.  Our  corres- 
pondence i3  now  considerable,  but  we  are 
satisfied  that  it  would  be  atfeast  twenty- fold 
if  our  readers  could  send  us  their  letters  for 
a  penny.  We  would  gladly  undertake  the 
extra  labour. 

We  shall  postpone  the  announcement  of 
the  new  legal  arrangements  until  next  week, 
when  we  shall  be  able  to  give  a  complete 
account  of  them. 
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ON  RESCINDING  A  POLICY  OF 
INSURANCE. 

The  subject  of  Life  Insurance  is  of  so  much 
interest  to  many  of  our  readers  that  we 
have  from  time  to  time  collected  the  cases 
respecting  it.  We  now  wish  to  advert  to 
the  rescinding  a  policy  of  this  nature. 

The  rule  as  to  the  delivering  up  of  instru- 
ments was  thus  laid  down  by  the  Master  of 
the  Rolls,  in  Bromley  v.  Holland*  4 1  Where 
in  equity  the  plaintiff  states  a  legal  objec- 
tion, the  answer  very  often  is,  4  Go  and 
avail  yourself  of  it  at  law  :  a  Court  of 
Equity  will  not  interfere  if  there  is  no  in- 
justice in  the  transaction.'  I  do  not  deny 
that  in  some  cases,  to  avoid  suits,  and  pre- 
vent the  party  being  harrassed,  equity  will 
order  the  instruments  that  may  be  the  ob- 
jects of  those  suits  to  be  delivered  up ;  but 
those  cases  are  very  rare,  and  the  relief  is 
always  upon  terras." 

Thus,  where  the  objection  appears  on  the 
instrument,  there  can  be  no  loss  of  evidence 
by  lapse  of  time,  and  the  question  is  triable  at 
all  times  in  the  same  way :  it  has  been  held, 
that  the  parties  have  no  right  to  come  into 
equity  to  have  the  instrument  delivered  up.b 
But  where  a  policy  of  assurance  had  been 
obtained  by  means  of  fraudulent  represen- 
tations as  to  the  habits  and  conduct  of  the 
assured,  it  having  been  stated  that  the 
assured,  though  formerly  addicted  to  in- 
temperate living,  had  become  an  altered 
man,  and  was  at  the  time  of  effecting  the 
policy,  of  temperate  habits,  whereas  the 
contrary  was  the  truth,  Mr.  Baron  Alder- 
son,  on  a  bill  filed  by  the  directors  of  the 
assurance  society,  directed  the  contract  to 
be  rescinded,  on  the  ground  that  the  ques- 
tion in  issue  could  not  be  equally  well  tried 
at  all  times ;  for  it  was  clear  that  it  could 
never  be  tried  on  such  just  and'  equitable 
grounds  as  these." 

Another  difficulty  in  suits  of  this  nature 
on  policies  of  assurance  is,  the  question  of 
parties,  viz.  as  to  whether  it  be  necessary 
to  bring  the  shareholders  in  the  company  as 
well  as  the  trustees  of  the  company,  before 
the  Court.  In  the  case  of  Fenn  v.  Cruig,c 
the  objection  was  taken  by  demurrer,  and 
Baron  Alderson  thus  adverts  to  it:  —  "  As 
to  the  demurrer  for  want  of  parties,  I  think 
that  also  must  be  overruled.  The  rule  of 
equity  on  this  point  is  laid  down  in  Wilkins 
v.  Fry,  1  Mer.  262,  where  it  is  stated  by 
Sir  William  Grant,  that,  though  at  law,  all 

*  5  Vea.  618. 

b  Simpson  v.  Lord  Huwden,  3  M.  &  C.  9/. 
c  3  Yo.  &  Col.  216. 


persons  who  have  a  joint  interest  must  join 
in  an  action,  yet  in  equity  it  is  sufficient 
that  all  persons  interested  in  the  subject 
of  the  suit  should  be  before  the  Court, 
either  in  the  shape  of  plaintiffs  or  defend- 
ants. No  doubt,  where  parties  have  pre- 
cisely the  same  equity,  they  should  sue  on 
behalf  of  themselves  and  all  others  jointly 
interested  with  them,  or  else  allege  some 
reason  why  they  cannot  all  join  as  plaintiffs. 
But  here,  the  plaintiffs  and  the  defendants 
have  different  interests.  To  a  certain  ex- 
tent, indeed,  the  shareholders  of  the  Asylum 
Office  may  have  an  interest  in  common 
with  the  plaintiffs,  namely,  in  having  the 
instrument  delivered  up  to  be  cancelled; 
but  the  plaintiffs,  as  trustees,  are  interested 
beyond  that,  namely,  in  the  action  at  law 
to  be  brought  on  the  policy.  No  doubt, 
at  the  same  time  that  the  plaintiffs  are  so 
interested,  the  shareholders  are  likewise  in- 
terested in  the  policy,  in  one  of  two  ways ; 
namely,  as  retaining  the  instrument  as  a 
valid  instrument,  or,  as  desirous  in  com- 
mon with  the  present  plaintiffs  to  have  it 
delivered  up  ;  therefore,  they  may  be  made 
either  plaintiffs  or  defendants  to  a  suit  of 
this  nature ;  but  it  appears  to  me  more  con- 
venient, considering  the  difference  of  in- 
terest to  which  I  have  adverted,  that  they 
should  be  made  defendants.  It  is  then 
stated,  that  the  defendants,  the  directors 
of  the  Asylum  Office,  are  the  only  persons 
whom  the  plaintiffs  know  to  be  interested 
as  shareholders.  If  it  be  true  that  they  do 
not  know  the  names  of  the  other  persons 
interested,  (and  I  am  bound  upon  demurrer 
to  take  that  allegation  to  be  true)  can  it  be 
an  absurd  conclusion  for  a  court  of  justice 
to  come  to,  that  they  are  not  bound  to  do 
an  impossibility  in  bringing  such  persons 
before  the  Court  ?  To  come  to  any  other 
conclusion  seems  to  me  so  gross  an  absur- 
dity that  I  am  not  disposed  to  make  a  pre- 
cedent in  favour  of  such  a  course." 


the 

PRESENT  STATE  OF  THE  LAW. 

We  recently  brought  Mr.  Miller's  work  on 
the  state  of  the  Law,a  under  the  notice  of 
our  readers,  with  reference  to  the  arrears 
in  Equity.  But  it  is  not  confined  to  this 
subject.  It  will  not,  perhaps,  convey  much 
information  to  our  readers.  We  agree  with 
the  greater  part  of  the  recommendations 

a  Ou  the  unsettled  condition  of  the  Law 
and  its  Administration  By  John  Miller,  E*q., 
of  Liucolo's  Inn :  London,  1839. 
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which  Mr.  Miller  makes, — indeed  they  are 
those  which  for  the  last  eight  years  we 
have  been  endeavouring  to  enforce  and  il- 
lustrate;— and  although  the  author  is  per- 
haps, a  little  dogmatical  in  laying  down  his 
opinions,  yet  we  consider  he  has  rendered 
an  acceptable  service  to  the  profession  by 
making  them  known.  The  present  work  is 
a  sort  of  Appendix  to  a  volume  on  the  state 
of  the  Civil  Law.  published  in  1825,  a 
valuable  work,  but  superseded  by  the  rapid 
progress  of  law  reform  since  it  was  written. 

"  The  result,  he  says,  shewed  that  even  at  that 
period  the  legal  profession  in  general — a  pro- 
portion of  the  members  of  the  legislature — and 
the  best  informed  part  of  the  community,  were 
better  prepared  to  listen  to  disquisitions  on 
topics  of  such  a  character  than  I  was  inclined 
to  anticipate.  Short  as  the  space  is  which  has 
elapsed,  times  have  most  materially  altered. 
Debates  in  both  Houses  of  Parliament;  re. 
ports  of  numerous  sets  of  Commissioners  ap- 
pointed by  government ;  books,  pamphlets, 
and  parliamentary  proceedings,  all  aiming  at 
the  improvement  of  the  law  and  administration 
of  justice,  have  followed  each  other  in  quick  and 
uninterrupted  succession. 

*'  The  improvement  of  the  jurisprudence  of 
the  country  is  not  a  lit  subject  fur  political 
agitation.   It  soon  fatigues  the  understandings 
of  the  multitude,  and  excites  neither  their  pre- 
judices nor  their  passions.    It  is  a  cause,  ne- 
vertheless, which  i*  gradually  and  decidedly 
gaining  ground.    A  persuasion  is  beginning 
to  pervade  all  classes  thut  the  laws  under 
which  we  live  are  neither  so  wise,  intelligible, 
or  accessible  as  they  ouyht  to  be.  Hints  to  that 
effect,  are  occasionally  and  even  unconsciously 
dropt  where  we  would  least  expect  them;  and 
like  gleams  of  lightning  shooting  through  a 
lowering  sky,  give  notice  of  the  danger  which 
is  moving  onward.    In  seasons  when  scarcely 
any  object  is  gained  except  by  clamour  and 
intimidation,  these  gentle  intimations  may,  for 
a  while,^  be  overlooked  or  disregarded.  But 
if  the  wishes  of  the  people  on  this  bead  should 
ever  attain  that  prevalence  and  consistency 
which  J  believe  them  to  be  fast  acquiring, 
they  will  ultimately  force  themselves  upon  the 
notice  both  of  the  heads  of  the  law  and  of  the 
government.    The  longer  the  remedy  is  de- 
laved  it  will  require  to  be  more  extensive  and 
effectual." 


THK 

SUGGESTIONS  OF  THE  CRIMINAL 
LAW  COMMISSIONERS. 


Tug  Fourth  Reoort  of  the  Commissioners 
on  Criminal  Law,  which  we  have  printed  as 
an  Appendix  to  our  last  volume,  appears  to 
be  the  most  important  of  the  series.  It 
contains  not  only  many  valuable  sugges- 
tions for  the  improvement  of  the  great  body 


of  the  Criminal  Law,  but  a  digest  of  several 
important  parts  of  it,  which  cannot  fail  to 
be  both  useful  and  interesting  to  the  pro- 
fession. The  practitioner  will  here  find  the 
contents  of  many  volumes  condensed  into  a 
comparatively  small  space ;  and  the  student 
will  acquire  a  very  complete  view  of  the 
principles  of  our  criminal  code. 

Amongst  other  proposed  improvements  in 
the  classification  of  offences,  the  Commis- 
sioners propose  as  to  Treason — 

That  it  should  be  strictly  conformable  to 
that  which  has  always  been  considered  to  be 
the  real  principle  of  the  offeuce,  namely,  that 
the  crime  should  consist  of  a  direct  attack 
upon  the  person  or  authority  of  the  sovereign, 
as  head  of  the  state.  In  order,  therefore,  to 
render  the  law  consistent  in  this  respect,  they 
propose  to  remove  from  the  present  list  of 
treasons  such  offences  as  do  not  come  within 
the  principle  they  have  noticed,  and  to  insert 
them  under  the  heads  of  felonies  or  misdey 
meanors,  with  appropriate  punishments.  Thus 
the  off  ence  of  slaying  the  Lord  Chancellor  or  a 
Judge  may  be  placed  under  the  head  of  felony 
as  an  aggravated  murder:  and  cases  of  riotous 
and  tumultuous  meetings,  which  can  be  no 
longer  considered  to  fall  within  the  Statute  of 
Treasons,  might  be  denominated  felonies  or 
misdemeanors,  according  to  the  aggravations 
by  which  they  are  attended. 

The  Commissioners  then  proceed  to  the 
class  of  offences  denominated  Felonious. 

We  propose  (they  say),  to  retain  felony  as  a 
general  term  of  classification.  Felony,  in  our 
criminal  law,  constitutes  at  present  an  inter- 
mediate class  between  treason  and  misde- 
meanor, and  is  distinguishable  from  both  by 
many  peculiarities,  although,  for  technical 
reasons,  treason  has  been  held  to  include 
felony.  The  crime  of  felony  had  its  origin  in 
a  very  remote  period  of  our  history,  and  was 
founded  upon  feudal  principles.  Its  incidents 
were  not  formerly,  as  they  are  now,  of  a 
merely  arbitrary  nature,  peremptorily  annexed 
to  certain  criminal  acts,  without  any  apparent 
reference  to  rule  or  principle.  It  was,  in  its 
more  prominent  features,  the  natural  effect  of 
the  feudal  relations  from  which  it  sprung. 
Thus  the  main  incident  of  felony  in  former 
times,  the  forfeiture  of  the  tenant's  land  to  the 
lord  of  the  tee,  was  a  necessary  consequence 
of  the  dissolution  of  the  mutual  compact  which 
formed  the  essence  of  the  tenure,  by  the  mis- 
conduct or  felony  of  the  tenant. 

They  next  treat  of  the  large  department 
of  offences  comprised  under  the  head  of 
Misdemeanors. 

Tne  term  misdemeanor"  (which  we  also 
retaiu  as  descriptive  of  a  class),  will  embrace 
all  crimes  of  an  inferior  degree,  which  do  not 
fall  within  either  of  the  other  divisions.  A 
misdemeanor  is,  in  truth,  according  to  its 
usual  acceptation,  any  offence  lower  in  the 
scale  of  crime  than  lelnnv,  and  the  word  is 
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generally  used  in  contradistinction  to  felony. 
According  to  the  present  arrangement  of  indict- 
able offences  by  our  law,  the  distinction  between 
felonies  and  misdemeanors  is  entirely  arbitrary, 
and  affords  by  no  means  a  just  line  of  division 
between  a  higher  and  a  lower  decree  of  crimi- 
nality. In  several  instances  misdemeanors  by 
the  present  law  are  offences  of  greater  enor- 
mity, and  are  productive  of  more  mischief  and 
danger  to  society  than  many  felonies ;  as,  for 
example,  perjury,  forgery  at  common  law, 
riots  and  various  kinds*  of  cheats.  At  the  same 
time,  therefore,  that  we  think  it  convenient  to 
adopt  the  term  to  denote  a  genera)  division  of 
inferior  crime*,  we  propose  to  introduce  an 
alteration  in  the  law  by  transferring  several 
offences,  which  are  now  misdemeanors,  into 
thel  ist  of  felonies ;  and  it  may  perhaps  be 
found  expedient  to  reduce  some  felonies  to 
the  degree  of  misdemeanors.  The  change 
made  by  these  alterations,  will,  however,  be 
little  more  than  nominal,  except  so  fir  as  may 
regard  the  measure  of  punishment;  for  the 
recent  improvements  in  the  Criminal  Law,  in- 
cluding the  opportunity  of  full  defence  by 
counsel  in  felony,  have  already  so  far  broken 
do  *  n  the  ancient  divisions  between  felony  and 
misdemeanor,  both  as  to  procedure  and  penal 
consequences*,  as  to  leave  few  distinguishing 
incidents  remaining,  with  the  exception  of 
forfeiture. 

The  general  divisions  of  the  Digest,  as 
regards  indictable  offences,  will  therefore 
be  treasons,  felonies,  and  misdemeanors : 
and  under  some  one  of  these  heads  the  whole 
of  the  present  law,  both  respecting  the  defi- 
nitions of  indictable  offences  and  procedure, 
with  such  modifications  and  partial  altera- 
tions as  the  Commissioners  are  authorised 
to  suggest,  will  be  comprised. 

The  next  part  of  the  Report  to  which  we 
may  call  the  attention  of  our  readers,  is  th« 
proposed  improvements  in  the  several  degrees 
of  punishment.  The  Commissioners  propose 
to  reduce  all  punishments  in  respect  of  in- 
dictable offences  to  those  specified  in  the 
following  or  some  other  similar  scale,  by 
which  the  classes  shall  be  greatly  reduced 
in  number,  so  as  not,  at  the  furthest  to  ex- 
ceed twenty : — 

1.  Death  on  conviction  of  treaaon — on  con- 
viction of  felony. 

2.  Transportation  for  life,  or  some  less 
term  of  years,  or  imprisonment  not  exceeding 
five  years. 

3.  "  Transportation  for  fifteen  years  or  some 
less  term,  or  imprisonment  for  any  term  not 
exceeding  four  years. 

4.  Transportation  for  the  term  of  ten  years, 
or  imprisonment  for  any  term  not  exceeding 
three  vears. 

5.  Imprisonment  for  any  term  not  exceeding 
five  years. 

6.  "  Imprisonment  for  any  term  not  exceeding 
four  years. 


7.  Imprisonment  for  any  terni  not  exceeding 

three  years. 

8.  Imprisonment  forany  term  not  exceeding 

two  yea  re. 

9.  Imprisonment  for  any  term  not  exceeding 
one  year. 

10.  Fine  at  discretion,  either  simplv,  or  in 
addition  to  some  other  punishment. 

11.  Fine  not  exceeding  five  hundred  ponnds, 
either  simply,  or  in  addition  to  some  other 
punishment. 

12.  Fine  not  exceeding  two  hundred  pounds, 
either  simply,  or  in  addition  to  some  other 
punishment. 

13.  Fine  not  exceeding  one  hundred  pounds 
either  simply,  or  in  addition  to  some  other 
punishment. 

14.  Fine  not  exceeding  fifty  pounds,  either 
simply,  or  in  addition  to  some  other  pnnisfcw 
ment. 

15.  Fine  not  exceeding  twenty  pounds* 
either  simply,  or  in  addition  to-  some  other 
punishment. 

We  have  now  to  notice  tery  summarily 
the  several  Digests  which  the  Report  con- 
tains of  important  branches  of  the  Criminal 
Law. 

Homicide. 

The  following  analysis  and  summary  will 
serve  to  explain  the  arrangement  of  the  Digest 
of  the  Law  of  Homicide. 

Criminal  homicide  is, 

I.  Murder;  2.  Manslaughter;  or 3.  Self- 
murder. 

1.  Murder  is  of  three  kinds  : 

1.  Voluntary  homicide  not  justifiable, 
excusable,  or  extenuated  by  eircuin- 
stances ; 

2.  Homicide  in  committing  or  attempting' 
to  commit  specified  crimes; 

3.  Homicide  committed  in  unlawfully  re- 
sisting officers  or  others  acting  in  execu- 
tion of  the  law. 

Homicide  is  justifiable  or  excusable: 

For  the  execution  or  advancement  of  the 
law ; 

For  defence  of  person  or  property; 

For  f elf-preservation. 
Homicide  is  extenuated  where  it  is  not  de- 
liberate, but  i*  committed — 

Under  the  influence  of  provocation,  aris- 
ing from  a  sufficient  cause ; 

Or,  is  attributable  to  the  influence  of  fear 
or  effect  of  surprise. 

2.  Manslaughter  is  either — 

1.  Voluntary  but  extenuated  homicide; 

2.  Involuntary  homicide,  not  merely  by 
misadventure. 

Involuntary  homicide,  not  merely  by  mis- 
adventure, includes — 

1.  Homicide  resulting  from  any  net 
or  omission  done  or  omitted  with 
intent  to  occasion  bodily  harm  to 
any  other  person ; 

2.  Homicide  resulting  from  any 
wrong  occasioned  to  the  person 
of  another; 
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3.  Homicide  in  committing  or  at- 
tempting to  commit  offences  at- 
tended with  risk  to  the  pcn>on; 

4.  Homicide  resulting  from  any  act 
or  unlawful  omission  done  or  omit- 
ted without  due  caution. 

3.  Self-murder. 

Other  Offences  tgainst  the  Person. 

Attempts  to  murder.  Attempts  to  maim,  &c. 
Sending  explosive  substances.  Setting  spring 
guns,  &c.  Trying  to  procure  abortion.  Eu- 
deavouring  to  conceal  the  birth  of  children  by 
secret  burying,  &c.   Rape,  &c. 

TJiefl. 

Definition  of  theft.  Effect  of  consent. 
Means  of  taking  immaterial.  Etiect  of  per- 
mitting offender  to  take.  What  constitutes  a 
wrongful  taking  and  removal.  What  property 
the  subject  of  theft.  Ownership  of  property. 
Fraudulent  intent.  Right  of  property  not 
altered  by  thelt.  Restitution  no  excuse.  De- 
finition oV  stealing. 

Robbery. 

Definition  of  robbery.  What  constitutes  a 
stealing  by  violence.  What  constitutes  a  steal- 
ing by  threat  of  violence  to  the  person.  Actual 
fear  is  not  uecessary.  Violence  or  apprehen- 
sion of  violence,  is  essential.  Property  may  be 
taken  in  the  absence  of  the  owner,  if  abandoned 
under  apprehension  of  violence.  It  is  robbery 
although  a  person  voluntarily  expose  himself 
to  the  offence.  Aggravated  robbery.  Assault 
with  intent  to  rob. 

Aggravated  Theft. 

Stealing  from  the  person.  Demanding  pro- 
perly by  force.  Sacrilege.  Stealing  in 
dweiHug-houses,  &c.  Stealing,  accompanied 
by  certain  aggravations.  Cattle  stealiut!. 
Stealing  from  ships,  docks,  quays,  &c.  Steal- 
ing from  ships  in  distress.  Stealing  goods  in 
progress  of  manufacture.  Stealing  by  clerks 
or  servants. 

Extortion  by  Threats. 

Obtaining  property  by  threat  of  accusing  of 
unnatural  crimes.  What  property  the  subject 
of  extortion  by  threats  Threatening  to  accuse 
of  unnatural  crimes,  with  intent  to  extort  pro- 
perty. Inducing  a  person,  by  violence  or 
threats,  to  execute,  &c.  deeds,  &c.  Threat- 
ening to  destroy  property  with  intent  to  extort. 

Obtaining  Property  hy  False  Pretences. 

Definition  of  the  offence.  What  property  the 
subject  of  the  offence.  Description  of  the 
false  pretence  essential  to  the  offence.  Offender 
liable  to  the  penalties  of  this  law,  although 
guilty  of  the  theft. 

Cheats. 

Definition  of  the  offence.  Definition  of  false 
personation.  Personating  persons  entitled  to 
allowances  from  the  Compassionate  fund.  Per- 


sonating owners  of  stock.  Personating  per- 
sona entitled  to  allowances  for  service  in  the 
army.   Taking  with  intent  to  cheat. 

Embezzlement. 

Definition  of  embezzlement.  Rules  rela- 
ting to  possession.  No.defence  to  charge  of 
embezzlement  that  circumstances  amount  to 
theft.  Owner  cannot  be  guilty  of  embezzle- 
ment. Offence  uot  embezzlement  where  owner 
pans  with  right  of  property  to  the  offender. 
Exception  in  cases  of  parties  liable  to  penal- 
ties of  a  lower  class. .  Act  of  owner  affording 
opportunity  for  the  offence,  no  defence.  Em- 
bezzlement by  clerks  or  servants.  Embezzle- 
ment by  bankers,  brokers,  &c.  Embezzle- 
ment by  factors,  &c.  Laws  against  embezzle- 
meut  not  to  affect  civil  remedy.  liaukers,  &e. 
not  to  be  prosecuted  for  embezzlement  re- 
specting acts  disclosed  under  process.  Em- 
bezzlement by  officers  of  the  Bank  of  England 
and  South  Sea  Company. 

Malicious  Injuries  to  Property. 

What  malice  sufficient.  Setting  fire  to  a 
dwelling  house,  any  person  being  therein. 
Riotously  demolishing,  &c.  buildings.  Setting 
fire  to  buildiugs  with  intent  to  defraud.  Set- 
ting fire  to  vessels  with  intent  to  murder. 
Exhibiting  false  lights  or  signals.  Setting  fire 
to  vessels  with  intent  to  destroy  the  same. 
Damaging  ships  otherwise  than  by  fire.  De- 
stroying wrecks.  Setting  Are  to  coal  mines. 
Setting  fire  to  agricultural  produce,  &c.  De- 
stroying sea  banks,  &c,  or  works  on  rivers  or 
canals.  Doing  damage  to  obstruct  the  navi- 
gation of  rivers  ur  canals.  Destroying  pub- 
lic bridges.  Destroying  turnpike  gates,  toll 
houses,  &c.  Destroying  trees  in  parks,  gar- 
dens, &c.  Destroying  trees  elsewhere.  Ma- 
licious damage  done  to  trees  to  the  amount 
of  I*.  Destroying  fruit,  &c.  in  gardens,  &c. 
Destroying  fixtures  in  public  places.  Destroy- 
ing certain  goods  in  the  loom,  &c.  Destroy- 
ing thrashing  machines  and  certain'  other 
machinery.  Drowning  mines.  Destroying 
engines,  &c.  used  in  mines.  Destroying  dams 
of  fisheries,  &c.  Destroying  mill  dams.  Kill- 
ing or  maiming  cattle.  Setting  fire  to  certain 
crops,  &c.  Destroying  hop  biuds.  Settiug 
fire  to  buildings  in  towns,  &c.  Preventing 
the  conveyance  of  corn,  &c.  to  market.  De- 
stroying granaries.   Destroying  buoys,  &c. 

Special  Provisions  for  the  Protection  of  Par- 
ticular Property. 

Deer  stealing.  Assaulting  deer  keepers. 
Assaulting  game  keepers.  'laking  hares  or 
conies  in  the  night  time.  Taking  fish  in  water 
belonging  to  a  dwelling  house.  Stealing  oysters 
from  oys-ter  beds.  Dredging  for  oysters. 
Damaging  anything  attached  to  thereally  with 
intent  to  steal  it.  Stealing  or  destroying 
written  instrumeuts;of  justice.  The  like  of 
testamentary  instruments.  Offences  against 
the  Post  Office. 
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NEW  BILLS  IN  PARLIAMENT. 

* 

PURCHASERS'  PROTECTION. 

[Cttnclwletl  from  p«g*  4.] 

ft.  That  no  judgment,  statute  or  recognizance, 
which  shall  hereafter  tie  obtained  or  entered 
into  in  the  name  or  upon  the  proper  account 
of  her  Majesty,  her  heirs  or  successors,  or  in- 
quisition by  which  any  debt  shall  be  found  due 
to  her  Majesty,  her  heirs  or  successors,  or  ob- 
ligation or  specialty  which  shall  hereafter  be 
made  to  her  Majesty,  ber  heirs  or  successors, 
in  the  manner  directed  by  an  act  passed  in  the 
thirty  third  year  of  the  reign  of  his  late  Majes- 
ty King  Henry  the  eighth,  intituled  The 
Erection  of  the  Court  of  Surveyors  of  the 
King's  Lands,  and  the  Names  of  the  Officers 
there,  and  their  Authority,"  or  any  acceptance 
of  ortice  which  shall  hereafter  be' accepted  by 
officers  whose  lands  shall  thereby  become  liable 
for  the  payment  and  satisfaction  of  arrearages 
under  the  provisions  of  the  act  passed  in  the 
thirteenth  year  of  the  reign  of  her  late  Majes- 
ty Queen  Elizabeth,  intituled,  "  An  Act  to 
make  the  Lands,  Tenements,  Goods  and  Chat- 
of  Tellers,  Receivers,  &c.  liable  to  the  payment 
of  their  Debts,"  shall  affect  any  lands,  tene- 
ments and  hereditaments,  as  to  purchasers  or 
mortgagees,  unless  and  until  a  memorandum 
or  minute,  containing  the  name  and  the  usual 
or  last  pla.'e  of  abode,  and  the  title,  trade  or 
profession  of  the  person  whose  estate  is  inten- 
ded to  be  affected  thereby,  and  also  in  the  case 
of  any  judgment,  the  court  and  the  title  of  the 
cause  in  which  such  judgment  shall  have  been 
obtained,  and  the  date  of  such  judgment,  and 
the  amount  of  the  debt,  damages  and  costs 
thereby  recovered,  and  also  in  ths  case  of  a 
statute  or  recognizance,  the  sum  for  which  the 
same  was  acknowledged,  and  before  whom  the 
same  was  acknowledged,  and  the  date  of  the 
same,  and  also  in  the  case  of  an  inquisition,  the 
sum  thereby  found  to  be  due,  and  the  date  of 
the  same,  and  also  in  the  case  of  an  obligation 
or  specialty,  the  sum  in  which  the  obligee  shall 
be  bound,  or  for  which  the  obligation  or  spe- 
cialty shall  be  made,  and  the  date  of  the  same, 
and  also  in  the  case  of  acceptance  of  office,  the 
name  of  the  office  and  the  time  of  the  officer 
accepting  the  same,  shall  be  left  with  the 
senior  Master  of  the  said  Court  of  Common 
Pleas,  who  shall  forthwith  enter  the  same  par- 
ticulars in  a  book,  to  be  intituled,  "  The  Index 
to  Debtors  and  Accountants  to  the  Crown," 
in  alphabetical  order,  by  the  name  of  the  per- 
son whose  estate  is  intended  to  be  affected  by 
such  judgment,  statute  or  recognizance,  inqui- 
sition, obligation  or  specialty,  or  the  acceptance 
of  any  office ;  and  such  officer  shall  be  entitled 
for  any  such  entry  to  the  sum  of  shil- 
lings ;  and  all  persons  shall  be  at  liberty  to 
search  the  same  book,  and  also  the  other  book 
to  be  kept  according  to  the  provisions  of  the 
.said  recited  act  of  the  first  and  second  years 
of  the  reign  of  her  present  Majesty,  or  either 
of  the  said  books,  on  payment  of  the  sum  of 


said  books  shall  be  searched,  and  no  multipli- 
cation of  books  is  to  increase  the  fee. 

I  hat  whenever  a  quietus  shall  be  obtained 


one 


,  whether  one  only  or  both  of  ti  e 


by  a  debtor  or  accountant  to  the  crown,  and 
aii  office  copy  thereof  shall  be  left « ith  the  senior 
master  of  the  said  court  of  Common  Pleas, 
together  with  a  certificate,  signed  by  the  attor- 
ney general,  that  the  same  may  be  registered, 
the  said  master  shall  forthwith  enter  the  same 
in  the  said  book  of  debtors  and  accountants  to 
the  crown,  in  alphabetical  order,  by  the  name 
of  the  person  whose  estate  is  'intended  to  be 
discharged  by  such  quietus,  with  the  date,  and 
shall  for  any  such  entry  be  entitled  to  a  fee  of 
shillings. 

10.  And  whereas  it  lis  expedient  to  make 
further  provision  for  the  discharge  of  an  estate 
belonging  to  a  debtor  or  accountant  to  the 
crown,  from  the  claim  of  the  crown,  in  the 
hands  of  a  purchaser  or  mortgagee,  although 
the  debt  or  liability  shall  not  be  fully  dischar- 
ged ;  Be  it  therefore  enacted,  that  it  shall  be 
lawful  for  the  commissioners  of  her  Majesty's 
Treasury  of  the  united  kingdom  of  Great 
Britain  and  Ireland  for  the  time  being,  or  any 
three  of  them,  by  writing  under  their  hands, 
upon  pavment  of  such  sums  of  money  as  they 
may  think  fit  to  require  into  the  receipt  of  her 
Majesty's  Exchequer,  to  be  applied  in  liquida- 
tion of  the  debt  or  liability  of  any  debtor  or 
accountant  to  the  crown,  or  upon  such  other 
terms  as  they  may  think  proper,  to  certify  that 
any  lands,  tenements  or  hereditaments  of  any 
such  crown  debtor  or  accountant  shall  be  held 
by  the  purchaser  or  mortgagee,  or  intended 
purchaser  or  mortgagee  thereof,  his  or  their 
heirs,  executors,  administrators  and  assigns, 
wholly  exonerated  and  discharged  from  all 
further  claims  of  her  Majesty,  her  heirs  or  suc- 
cessors, for  or  in  respect  of  any  debt,  claim  or 
liability,  present  or  future,  of  the  debtor  or 
accountant  to  whom  such  lands,  tenements  or 
hereditaments  belonged,  or  in  cases  of  leases 
for  fines,  to  certify  that  the  lessees,  their  heirs, 
executors,  administrators  and  assigns  shall 
hold,  so  exonerated  and  discharged,  without 
prejudice  to  the  rights  and  remedies  of  the 
crown  against  the  re-union  of  the  lands,  tene- 
ments or  hereditaments  comprised  in  any  such 
leases,  and  the  rents  and  covenants  renewed 
and  contained  by  and  in  the  same ;  and  there- 
upon the  same  lands  tenements  or  heredita- 
ments shall  respectively  be  held  accordingly 
wholly  exonerated  and  discharged  as  aforesaid, 
but  in  the  cases  of  leases  without  prejudice  as 
aforesaid. 

11.  That  any  such  certificate,  or  the  dis- 
charge of  any  such  lands,  tenements  or  other 
hereditaments  by  virtue  of  this  act,  shall  in  no- 
wise  impeach,  lessen  or  affect  the  right  or 
power  other  Majesty,  her  heirs  or  successors, 
to  levy  the  whole  of  any  debt  or  demand  which 
may  at  any  time  be  due  from  any  such  debtor 
or  accountant  to  the  crown,  out  of  or  fro  many 
other  lands,  tenements  or  hereditaments  which 
would  have  been  liable  thereto,  in  case  no  such 
certificate  had  been  granted  and  no  such  dis- 
charge had  been  obtained. 

\J.  And  whereas  it  is  expedient  that  further 
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provision  should  be  made  for  the  protection  of 
purchasers  against  secret  acts  of  bankruptcy 
and  fiats  in  bankruptcy ;  Be  it  therefore  en- 
acted,  that  all  conveyances  by  any  bankrupt, 
bona  fide  made  and  executed  before  the  date 
and  issuing  of  the  nat  against  such  bankrupt, 
shull  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  him  committed,  provided  the 
person  or  persons  to  whom  such  bankrupt  so 
conveyed  had  not  at  the  time  of  such  convey- 
ance notice  of  any  prior  act  of  bankruptcy  by 
him  committed. 

13.  That  no  purchase  from  any  haukrupt, 
bona  fide  and  for  valuable  consideration,  where 
the  purchaser  had  notice  at  the  time  of  such 
purchase  of  an  act  of  bankruptcy  by  such  bank- 
rupt committed,  shall  be  impeached  by  reason 
thereof,  unless  the  commission  against  such 
bankrupt  thall  have  been  sued  out  withiu  twelve 
calendar  months  after  such  act  of  bankruptcy. 

U.  That  this  act  shall  not  extend  to  Ireland. 


NOTICES  OF  NEW  BOOKS. 

Questions  in  Common  Law, Equity , Bankruptcy , 
Criminal  Law,  and  the  Jurisdiction  of  all 
the  Courts  in  England  and  IVales;  with 
References  to  Blackstone  and  other  autho- 
rities :  adapted  to  the  Compiler's  "  Outlines 
of  Law,  Civil  and  Criminal."  By  Robert 
Maugham,  Secretary  to  the  Incorporated 
Law  Society  of  the  United  Kingdom. — 
London  :  Spettigue,  1839. 

The  Author  of  this  collection  of  Questions, 
observes  in  his  Preface,  that  "  It  is  remark- 
able that  the  practice,  in  almost  all  the 
Sciences,  of  testing  the  progress  of  the 
student  by  well-framed  Questions,  has  been 
but  sparingly  adopted  in  the  study  of  the 
English  Law:— a  study,  however,  (he  re- 
marks) to  which  the  catechising  process  is 
peculiarly  suited.  The  main  business  of  the 
client  with  his  solicitor  is  to  ask  questions 
and  receive  answers  on  points  of  Law  and 
Practice  ;  and  the  communications  between 
the  solicitor  and  his  counsel  approach  still 
more  nearly  to  the  form  of  interrogatory  and 
examination." 

He  then  proceeds  to  notice  the  recent 
change  in  the  mode  of  ascertaining  the 
qualification  of  Candidates  for  Admission  on 
the  Roll  of  Attorneys,  which  has  occasioned 
a  demand  for  new  means  of  instruction,  and 
further  facilities  in  the  acquisition  of  legal 
knowledge;  and  it  has  been  supposed,  he 
says,  that  the  examination  into  the  fitness 
and  capacity  of  these  candidates  has  thrown 
additional  duties  and  obligations  on  solicitors 
in  regard  to  the  instruction  of  their  articled 
clerks.    Doubtless,  as  well  for  the  credit  of 


their  own  office,  as  for  the  sake  of  their 
pupils,  they  will  be  inclined  to  aid  their  pro- 
gress so  far  as  may  be  practicable.  Their 
contract  remains,  as  of  old  : — "  by  the  best 
ways  and  means  they  can,  and  to  the  utmost 
of  their  skill  and  knowledge,  to  teach  and 
instruct  the  clerk  in  the  practice  or  profes- 
sion of  an  attorney  or  solicitor." 

This  point  Mr.  Maugham  discusses  to 
the  following  effect  : — 

It  may  be  a  question,  however,  whether  it  is 
the  duty  of  the  solicitor  to  bestow  any  large 
share  of  time  in  the  task  of  personal  "  teaching 
and  instructing,  "  if  by  this  should  be  meant  a 
kind  of  scholastic  or  book-teaching.  It  is  the 
interest  of  the  learner  that  the  instruction  he 
receives  should  be  communicated  in  the  course 
of  real  business,  in  the  conduct  of  actions  and 
suits,  and  other  legal  affairs.  The  knowledge 
thus  acquired  will  never  be  effaced.  The  pri- 
mary duty  of  the  attorney  consists  in  devoting 
the  best  powers  of  Mb  mind  to  the  interests  of 
his  clients.  They  have  the  first  claim.  Jt  is 
for  them  he  is  authorised  to  practise,  and  it 
must  be  presumed  that  the  contracting  parties 
were  fully  cognizant  of  this  duty  when  the 
articles  were  entered  into. 

The  main  purpose  of  placing  a  clerk  in  the 
office  of  a  solicitor,  must  evidently  be  to  afford 
him  an  opportunity  of  actual  practice — of 
seeing  the  way  in  which  legal  business  is  done, 
and  transacting  it  himself.  He  is  "  bound  to 
serve  as  a  clerk  in  the  proper  business  of  an 
attorney/'  Duriug  the  hours  of  business,  he 
should  be  actively  engaged  in  the  suits  and 
affair*  in  progress.  He  will  of  course  refer  to 
the  proper  books  for  information,  and  ascertain 
not  only  the  best  way  of  taking  any  legal  step, 
but  the  reason  for  its  adoption ;  and  his  master 
no  doubt,  will  aid  him  in  his  laudable  desire  to 
attain  a  scientific  knowlege  of  his  profession. 

In  this  state  of  things  it  has  been  the  object 
of  the  Compiler  of  this  Work  (as  part  of  a  se- 
ries which  he  has  submitted  to  the  profession) 
to  place  himself  in  the  situation  of  a  solicitor, 
anxious  to  discharge  his  duty,  as  well  to  his 
clients  as  to  his  articled  clerks,  and  to  consider 
the  best  means  of  discharging  that  duty  in  re- 
gard to  the  studies  of  the  latter.  It  is  manifest 
that  a  solicitor  can  rarely  possess  leisure  to 
frame  a  collection  of  Questions  for  the  pur- 

Eose  of  drawing  forth  the  legal  knowledge  of 
is  clerk  in  all  the  branches  of  Law  and  Prac- 
tice to  which  his  future  attention  may  be 
directed.  But  it  is  quite  practicable,  if  a  Book 
of  Questions  be  properly  framed,  with  refer- 
ences to  works  of  authority  wherein  correct 
answers  may  be  readily  found,  that  the  solici- 
tor will  then  be  enabled  to  point  out  a  certain 
number  of  Questions  which  he  may  deem  the 
most  proper  for  a  given  exercise,  and  require 
the  clerk  to  sit  down  and  answer  them  from 
recollection,  and  without  the  assistance  of  books 
in  his  presence.  With  this  object,  the  present 
collection  of  Questions  has  been  prepared. 

Such  being  the  Compiler's  design,  he 
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next  proceeds  to  explain  the  mode  in  which 
he  has  endeavoured  to  carry  it  into  effect. 

There  has  been  considerable  difficulty  in 
framing  the  terms  of  the  Questions,  in  order 
to  avoid  stating  them  too  generally  on  the  one 
hand,  or  making  them  too  leading  on  the 
other.  In  the  former,  the  answers  would  pro- 
bably be  either  very  vague  and  unsatisfactory,  or 
extend  to  a  lengthened  dissertation,  both  of 
which  modes  should  be  avoided.  In  the  latter 
the  answer  would  be  suggested  by  the  question, 
and  the  studeut  might  gueu  whether  it  should 
be  iu  the  affirmative  or  negative,  and  a  correct 
answer  would  be  no  proof  of  actual  know- 
ledge. 

Amidst  these  opposite  difficulties  the  endea- 
vour has  been  to  steer  a  middle  course,  and  so 
to  shape  the  questions  as  merely  to  suggest  the 
kind  or  extent  of  information  required,  with- 
out disclosing  its  particulars.  It  has  also  been 
deemed  proper  not  to  put  any  catching  ques- 
tions, inasmuch  as  they  tend,  wheu  discovered, 
to  excite  a  suspicion  iu  the  mind  of  the  student 
that  other  questions,  although  not  so  intended* 
are  also  of  the  same  character.  It  has  been 
impossible,  however,  in  several  instances,  after 
stating  a  question  in  somewhat  general  terms, 
to  avoid  following  it  by  inquiries  in  detail 
which  snggest  the  answer  to  the  previous 
question. 

The  following  advice  is  then  given  regard- 
ing the  method  of  study : — 

The  student  who  is  really  anilous  for  im- 
provement will  patiently  answer  one  que>tiou 
to  the  best  of  his  ability  before  he  proceeds  to 
another,  and  will  not  attempt  to  guess  an  an- 
swer by  reading  the  subsequent  questions. 
The  difficulty  we  are  noticing  may  be  likened 
to  that  which  exists  in  framing  written  inter- 
rogatories for  the  examination  of  a  witness. 
The  lattter  questions  are  founded  on  the  anti- 
cipation of  certain  points  of  evidence  being 
disclosed  in  reply  to  the  previous  interrogato- 
ries. The  difficulty  cannot  be  altogether  sur- 
nounted,  except  by  an  oral  examination. 

It  is  suggested  to  the  student  that  after 
reading  each  question  he  should  turn  to  the 
authority  referred  to,  and  write  an  answer  as 
concisely  as  possible.  After  having  gone 
through  one  of  the  sections,  he  should  then 
lay  aside  his  written  answers,  and  ascertain 
whether  he  can  recollect  the  several  points 
without  assistance.  It  would  of  course  be 
preferable  if,  instead  of  this  self-examinotion, 
lie  were  assisted  by  some  friend  or  fellow-stu- 
dent. This  mode,  it  is  conceived,  will  be  the 
most  advantageous  for  practical  improvement ; 
and  when  the  studeut  has  somewhat  exercised 
himself  on  an  important  point  of  law,  the 
solicitor  should  apply  the  test  we  have  recom- 
mended for  ascertaining  the  clerk's  industry 
and  progress. 

This  collection  of  Questions,  it  may  he 
proper  to  add,  is  founded  principally  on  the 
third  and  fourth  volumes  of  Blackstone's 
Commentaries,  incorporating  all  the  recent 


statutes  and  decisions  applicable  to  those 
volumes,  and  omitting  or  curtailing  such 
parts  as  are  not  likely  to  be  frequently 
useful  in  the  ordinary  routine  of  professional 
business.  Some  Questions,  however,  have 
been  put  of  a  more  general  nature,  to  suit 
the  taste  of  different  students,  which  soli- 
citors in  the  preliminary  trials  of  their  clerks 
may  think  proper  to  omit.  It  has  been 
deemed  unnecessary  to  refer  to  all  the  old 
Text  Books  and  Reports,  long  prior  to  the 
time  of  Blackstone,  as  every  student  has  the 
Commentaries  at  hand;  but  where  a  question 
is  grounded  upon  comparatively  recent  en- 
actments or  decisions,  a  precise  reference 
has  been  made  to  the  statute  or  report  in 
which  an  answer  will  be  found. 

The  work,  as  stated  in  the  title-page,  is 
adapted  to  the  Author's  Outlines  of  Law, 
and  the  page  in  which  an  answer  will  be 
found  is  given  at  the  end  of  every  question. 
The  accompanying  references  to  Blackstone, 
and  the  several  Reports  and  other  authorities 
will  enable  the  Student  to  prepare  his 
answers  from  various  sources. 

The  following  are  the  Contents : — 


Questions  in 

1.  Injuries  affecting  Personal  Security. 

2.  Injuries  affecting  Personal  Liberty. 

3.  Injuries  to  Relative  Rights :— Husband,  Parent, 
Guardian,  Master. 

4.  Injuries  to  Personal  Property  in  Possession. 
Injuries  affecting  Personal  Property  in  Action, 
or  Breach  of  Contract. 

6.  Injuries  affecting  Real  Property :— Ouster  of 
Freehold. 

1.  Injuries  to  Real  Property  :  — Dispossession  of 
Chattels  Real. 

8.  Injuries  to  Real  Property : — Trespass. 

9.  Injuries  affecting  Real  Property  : — Nuisance. 

10.  Injuries  to  Real  Property  : — Waste. 

11.  Injuries  to  Real  Property  :— Subtraction. 

12.  Injuries  to  Real  Property  : — By  Disturbance. 
1.1.  Injuries  by  Inferior  Courts. 

14.  lujuries  by  or  affecting  the  Crown. 

Questions  in  Equity. 

1.  General  Nature  of  Equity. 

2.  Relief  afforded  in  Equity,  in  relation  to  Courts 
of  Law. 

3.  Of  Relief  and  Protection  in  regard  to  Infants. 

4.  Of  Wards  in  Chancery. 

5.  Of  Relief  and  Protection  afforded  as  to  Married 
Women. 

6.  Of  Relief  and  Protection  relating  to  Idiots  and 
Lunatics. 

7.  Relief  relating  to  Charities. 

8.  Of  the  Specific  Performance  of  Agreements. 

9.  Of  Trusts. 

+ 

Questions  in  Bankruptcy. 

1 .  Persons  liable  to  the  Bankrupt  Laws. 

2.  Of  the  Act  of  Bankruptcy. 

3.  Of  the  Petitioning  Creditor's  Debt. 
4*  The  Fiat. 

5.  Proof  of  Debts. 
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6.  Validity  of  Transactions  before  the  Fiat. 

7.  Of  Disputing  the  Validity  of  the  Fiat. 

8.  Liabilities  and  Protection  of  the  Bankrupt. 

Question*  on  the  Law  of bistress. 

1.  Injuries  to  which  a  Distress  applies. 

2.  W  hat  things  are  distrainable. 

3.  Of  taking  and  disposing  of  Distresses. 

Questions  on  the  Law  of  Arbitration. 
Questions  in  Crimi 

1.  The  Nature  of  Crimes. 

2.  Persons  capable  of  < 

3.  Principals  snd  Accessaries. 

4.  Offences  against  God  and  Religiou. 

5.  Offences  against  the  Law  of  Nations. 
*i.  High  Treason. 

7.  Felonies  injurious  to  the  King's  Prerogative. 

8.  Praemunire. 

9.  Misprisions  and  Contempts  affecting  the  King 
and  Government. 

10.  Offences  against  Public  Justice. 
'  1.  Offences  against  the  Public  Peace. 
;2.  Offences  against  Public  Trade. 

13.  Offences  against  the  Public  Health,  and  Public 
Police  or  Economy. 

14.  Homicide. 

15.  Offences  against  the  Persons  of  Iodiriduals. 

16.  Offences  against  the  Habitations  of  Individuals  : 
—Burglary. 

17.  Burning  or  Destroying  Houses,  Buildings,  or 
Ships. 

18.  Offences  against  the  Property  of  Individuals  : 
—Theft,  or  Stealing  from  the  Person,  and 
Robbery. 

19.  Offences  against  Private  Property: — Malicious 
Injuries. 

20.  Offences  against  Private  Property : — Forgery. 

21.  The  Means  of  Preventing  Offences. 

Questions  on  the  Jurisdictions  of  the  Courts. 

1.  Courts  in  General. 

2.  Jurisdiction  of  the  Inferior  Courts  of  Common 
Law. 

3.  Jurisdiction  of  the  Superior  Courts  of  Common 
Law  : — 

1.  Concurrent  Jurisdiction. 

2.  Exclusive  Jurisdiction  of  the  Common 

Pleas. 

3.  Exclusive  Jurisdiction  of  the  Queen's 

Bench. 

4.  Exclusive  Jurisdiction  of  the  Exchequer. 

4.  Jurisdiction  of  the  Superior  Courts  of  Equity  : — 

1.  Concurrent  Jurisdiction. 

2.  Exclusive  Jurisdiction  of  the  Court  of 

Chancery. 

3.  Exclusive'  Jurisdiction  of  the  Court  of 

Exchequer. 


5.  Jurisdiction  of  the  Courts  of  Bankruptcy  and 
Insolvency : — 

1 .  Court  of  Bankruptcy. 

2.  Insolvent  Debtor's  Conrt. 

6.  Jurisdiction  of  the  Courts  of  Assise  and  Nisi 
Prius. 

7.  Jurisdiction  of  the  Ecclesiastical  and  Maritime 
Courts  :— 

1.  The  Ecclesiastical  Courts. 

2.  The  Maritime  Courts. 

8.  Courts  of  Special  or  Loral  Jurisdiction. 

9.  Jurisdiction  of  Courts  of  Appeal : — 

1.  The  Exchequer  Chamber. 

2.  Judicial  Committee  of  the  Privy  Council. 

3.  House  of  Peers. 

10.  Courts  whose  Jurisdiction  has  been  transferred, 
abolished,  or  become  obsolete. 

11.  Criminal  Courts  of  a  Public  and  General  Juris- 
diction :— 

1.  High  Court  of  Parliament. 

2.  Court  of  the  Lord  Hiph  Steward. 

3.  Court  of  Queen's  Bench. 

4.  High  Court  of  Admiralty. 

12.  Criminal  Courts  of  a  Local  Jurisdiction  : — 

1.  Oyer  and  Terminer,  and  General  Gaol 

Delivery. 

2.  Central  Criminal  Court. 

3.  Quarter  Sessions. 

4.  5,  6,  &  7.  The  Sheriffs'  Tourn,  Court 

Leet,  Court  of  the  Coroner  and  Clerk 
of  the  Market. 

13.  Criminal  Courts  of  Private  and  Special  Juris- 
diction. 

The  Questions  in  Equity  and  Bankruptcy 
are  necessarily  founded  upon  matter  not  con- 
tained iu  the  Commentaries,  the  former  sub- 
ject being  very  briefly  treated  of,  and  the 
latter  barely  mentioned  by  JVlr.  Justice 
Blackstone.  The  Questions  on  Equity,  and 
the  Outlines  to  which  they  refer,  are  prin- 
cipally taken  from  Mr.  Fonblanque's  Trea- 
tise, incorporating,  wherever  requisite,  the 
new  statutes  and  decisions.  The  Questions 
in  Bankruptcy  are,  of  course,  framed  on  the 
principal  act  of  6  G.  4,  c.  1 6,  with  the  Bank- 
ruptcy Court  Act,  and  the  decisions  on  im- 
portant points  of  frequent  occurrence  in  this 
branch  of  law.  The  Questions  on  the  Juris- 
diction of  several  of  the  Courts,  and  on 
various  chapters  both  in  the  Common  Law 
and  Criminal  Law,  are  grounded  on  the 
numerous  changes  which  have  been  effected 
of  late  years  in  those  departments. 
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Barber,  George 
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Name  8f  Residence  of  Attorney  to  whom  articled,  assigned,  fyc. 

Charles  Murray,  59,  Chancery  Lane ;  James  Archibald  Mur- 
ray, 69,  Chancery  Lane. 

John  Sudlow,  Manchester. 

John  Sanderson  Archer,  Ossett,  Yorkshire. 

James  Riilfe,  Winchester. 

Rohert  Nesham,  Darlington,  Durham. 

Thomas  Hippisley  Jackson,  Manifold,  Lincoln. 

William  Mitchell,  Petersficld  ;  assigned  to  William  Lawrence 
Bicknell,  57,  Lincoln's  lint  Fields. 

John  Lambert,  Alnwick,  Northumberland. 

Joshua  Mayhew,  26,  Carey  Street. 
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Candidates  who  passed  at.  the  Easter  Ttrm  Examination. 


Name,  of  Applicant. 
Becsley.  James 
Benn,  John  Higginson 
Bentley,  Henry  William 
BillWa,  William  Frederick 
Bird,  John  Proctor 
Bishop,  Frederick 
Bradley,  Edward  Gould 
Brook,  John  Calver 
Brooks,  Abraham  James 
Brooks,  John,  the  youuger 
Bryan,  James 

Bunting,  Jabez,  the  younger 
Cameron,  Dugald  Edward 
Chalmers,  Charles  Booru 
Challinor,  Edward 
Clough,  Thomas  William 
Clntton,  John,  the  younger 
Coles,  James  Bond 

Cooper,  Samuel  Nicholas 
Cory,  Charles 
Cory,  Edward  James 
Crockett,  Richard  Singleton 


Cronheltn,  John 

Davenport,  Robert 

De  Medina,  Henry  Augustus 
Dunn,  Henry  Thomas  • 

Dyson,  Matthew  Henry  Moor 
house 

Edwards.  James  Barber 
Evans,  William  Cornwallis 
Gamble,  George  Spencer 
Girdlestone,  William  Bolton 

Gibbons,  Robert 
Gilham,  John 
Good,  George  Frederick 
Govett,  John  Clement 

Gregory,  William,  the  younger 
Griffin,  William  Henry 
Grubb,  William  Dawson 
Hanbury,  Thomas  James 

Hayward,  William  Webb 
Herbert,  Samuel 
Hill.  Henry  Edward 
Horner,  Robert  Ayder 
Houchen,  John 
Hulbert,  William 

Imiia,  Charles,  the  younger 

Jackson,  Thomas  Henry 

Kay,  Samuel,  the  younger 
Kettle,  Rupert  Alfred 

Kingdon,  Joseph  Francis 

Kitson,  Edward  Bellamy 
Knipe,  John  Williams 
Latham,  John 


Xante  <$•  Residence  of  Attorneys  to  whom  articled,  assigned,  <Jr . 
William  Walford,  Banbury. 
William  Wise,  Rugby. 

George  Frederick  Abraham,  fi,  Great  Marlborough  Street. 

Thomas  Billiuga,  Cheltenham. 

William  Smith,  22,  John  Street,  Bedford  Row. 

William  Bishop,  Mielton  Hall. 

Robert  Clarke,  Queen  Square,  Bath. 

Messrs.  Bohun  and  Rix,  Beccles. 

David  William  Weddell.  Gosport ;  William  Minchin,  Portsea. 

Alfred  Higginbottam,  Ashtonuuder-Lyoe. 

Charles  Edward  Hunt,  2,  Barnard's  Inn. 

Thomas  Percival  Bunting,  Manchester. 

John  Campbell  Cameron,  1,  Raymond  Buildings. 

Charles  Carter,  Barnstaple ;  Evan  Price,  Great  Torrington. 

John  Norris,  Manchester. 

William  Clough,  Pontefract. 

John  Clutton,  the  elder,  High  Street,  Southwark. 

Thomas  Milliken  Mills,  Taunton;  assigned  to  John  Man- 
ning limes,  Hazeland,  Taunton. 

William  Read  King,  1 1 ,  Serjeant's  Inn,  Fleet  Street. 

Robert  Cory,  the  younger,  Great  Yarmouth. 

Charles  Kingdon,  Holsworthy,  Devon. 

Edward  Mortimer  Green,  Ashby-de-la-Zoucb,  Leicester; 
assigned  to  Henry  Turner,  Wolverhampton ;  assigned  to 
Campbell  Wright  Hobson,  13,  Warwick  Court,  Holhorn. 

Ed  warn  Harker  Soulby,  Leeds ;  assigned  to  Edwin  Eddison, 
Leeds. 

John  Marriott  Davenport,  Oxford ;  assigned  to  Joseph 

Blower,  61,  Lincoln's  Inn  Fields. 
Edward  Rice,  2,  Verulam  Buildings. 

John  Duun,  Durham;  William  Vizard,  51,  Lincoln's  Inn 

Fields. 
Martin  Kidd,  Holinfirtb. 

John  Mercer,  Deal. 

William  Richard  Berryman,  Devonport. 

Robert  Crabtree,  Halesworth,  Suffolk. 

James  Turner,  41,  Bedford  Row;  assigned  to  Thomas 

Garwood,  Wells  next  the  Sea. 
Samuel  Bellamy,  Gainsbur<rh. 
John  Shearman.  21,  Bartlett's  Buildings. 
John  Fiske,  Satfron  Walden. 

Charles  John  Shehbra.  e.  Grove  Cottage,  Clapham  ;  assigned 

to  Benjamin  Field,  ^':*coln's  Inn  Fields. 
William  Gregory,  the  elder,  Bristol. 
William  Henry  Green,  8f),  Basinghall  Street. 
Henry  Heald,  1  G,  Austin  Friars. 

Thomas  Sewell,  Newport,  Isle  of  Wight ;  assigned  to  Robt. 

Carr  Foster,  John  Street,  Bedford  Row. 
Thomas  Fellowes,  Rickmansworth,  Herts. 
George  Ware,  33,  Blackinan  Street,  Southwark. 
Edward  Cattleman,  Wimborne  Minster. 
Francis  Price,  Cheltenham. 
George  Lucas,  Great  Yarmouth. 

John  Matthews,  Hungerford ;  assigned  to  Thomas  Hulbert, 
Hunger  for  (I. 

Abraham  King,  81,  Castle  Street,  Holhorn ;  William  Mos- 

aon  Keatns,  5,  Red  Lion  Square. 
Nathaniel  Griffin,  Portsea,  Southampton  ;  George  Caught, 

Portsea. 

Samuel  Kay,  the  elder,  of  Manchester. 

Richard  Fryer,  the  younger,  Wolverhampton,  Stafford; 

Edward  Henry  Rickards,  Lincoln's  Inn  Fields. 
FraneiB  Kingdon,  Great  Torrington ;  assigned  to  William 

Gill  Glubb,  Great  Torrington. 
John  Marsh  Tern  pieman,  Crewkerne. 
William  Laslett,  Worcester. 

Thomas  Ives  Brayne  Hostage,  Northwich,  Chester |  assigned 
to  William  Latham,  Sandbach. 
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Name'of  Applicant. 
Lloyd,  Robert 
Margetts,  Henry  Clarke 
Mar*h,  John 

Marshall,  Henry  Pightling 
Munday,  William 
Nash.  John  Howell 
Parker.  Willi  itn  Pliillips 
Petch,  Rohert,  the  younger 
Pollock,  Lodowick  Anderson 


Prideaux,  George  Fisher 

Pruen,  Septimus  Alexander  Co-   Edward  Pruen,  Cheltenham, 
nant. 


Nmne  Sf  Residence  of  Attorneys  to  whom  articled,  assigned,  fyc. 
David  Evans,  Liverpool ;  assigned  to  Joseph  Peers,  Ruthin. 
John  Lawrence,  St.  Ives. 

Thomas  Edmund  Marsh,  Llanidloes;  assigned  to  Thomas 
Yates,  Welshpool ;  assigned  to  James  Cross,  9,  Staple  Inn. 
John  Clutton,  48,  High  Street,  Sonthwark. 
William  Smith,  22,  John  Street,  Bedford  Row. 
Jolm  Nash,  Chepping  Wycombe. 
John  Collier,  JJ,  Carey  Street,  Lincoln's  Inn  Fields. 
Robert  Petch,  Kirbvmoorside. 

George  Redaway,  16,  Clement's  Inn  ;  assigned  to  Thomas 
WVllard  King",  Ramsjiate ;  assigned  to  Thomas  Hodges, 
Grove  Snowdon,  Ramsgate. 
Neast  Greville  Prideaux,  Bristol. 


Pugh,  Charles 

Palmon,  William  Tlirush 

Ramsden,  Thomas 

Rule,  Frederick 
Scott,  Philip 

Sedgwit  k,  Samuel  Godwin 
Shaw,  Thomas 
Sherard,  Edward  Castel 
Shields,  Thomas 


Rohert  Hemming  Parr,  Poole,  Dorset. 
Edward  Hemingway,  Leeds. 

William  Pickard,  Wakefield ;  assigned  to  James  Whitburn, 

Wakefield. 
Thomas  Kirk,  10,  Svmond's  Inn. 
Charles  Small,  Bideford. 
Thomas  Potter,  Manchester. 
William  Plant  Woodcock,  Bury,  Lancaster. 
William  Lawrence,  Peterborough. 

Thomas  Christopher  Maynard,  Durham ;  assigned  to  Joseph 

Blower,  61,  Lincoln's  Inn  Fields. 
Messrs.  Waugh  and  Fisher,  5,  Great  James  Street. 
John  Liutorn  Simmon*,  Keynsham. 
David  Thomas,  Stafford- 
James  Pow!es,  Monmouth. 

Charles  Ireland  Sherreflf,  7,  Lincoln's  Inn  Fields;  as- 
signed to  John  Jackwood,  Cheltenham. 
Joseph  Kinder,  8,  London  Street,  Fenchnrch  Street. 
James  Johnston,  26,  Carey  Street,  Lincoln's  Inn. 
Sudlow,  John  James  Joseph,  the   William  Fisher,  20,  Chancery  Lane, 
younger 

Adam  Taylor,  Norwich. 
Robert  Benson,  Cockermouth. 
Thomas  Rawsthorne,  Lancaster. 
Arthur  Levitt,  Kingston-upon-Hull. 
Charles  Thomas  Reynolds  Dewe,  Derby. 
Percival  Fenwick,  Newcastle-upon-Tyne. 
Charles  Ranken,  Gray's  Inn. 
Vollans,  John  William  Thompson   George  Miller,  Kingston-upon.Hull;  John  Thorney,  King- 

ston-upon  Hull. 
John  Welsby,  Ormskirk. 
John  Aubrey  Whiicombe,  Gloucester. 
William  Wise,  Rugby. 
John  Oxley,  Rotherham. 

Thomas  Wilkin  Soham,  Cambridge ;  assigned  to  Thomas 

Pocock,  59,  Bartholomew  Close. 
Greeuwood  Bentley,  the  elder,  Bradford. 
William  Dickson,  Preston. 


Silk,  John  Alexander 
Simmons,  Charles  John 
Simpson.  Thomas 
Smallwood,  Henry  George 
Smith,  Joseph 

Sorrell,  John 
Staple,  John 


Taylor,  Clement 
Taylor,  Pearson 
Taylor,  William  James 
Todd,  Robert 
Tombs,  Edward  Thomas 
Trotter,  Thomas  Dixon  Marr 
Vickerman,  Charles  Ranken 


Welsby,  William 
Wemyss,  James  Robert 
Whish,  John  Buchanan 
Whitfield.  William 
Wilkin,  Thomas  Martin 

Wood,  James 
Woodburne,  Thomas 


SUPERIOR  COURTS. 

eur  rn'*  Uend). 
[Before  the  Four  Judges.] 

PRACTICE. — EQUITABLE  JURISDICTION. — 
FORFEITURE. 

The  Court  will  not  grant  summary  relief  to  a 
tenant  in  an  action  of  ejectment  on-  a  for. 
feiture  for  nonperformance  after  notice  of 
a  covenant  to  repair. 

This  was  a  rule  calling  on  the  lessor  of  the 
plaintiff  to  shew  cause  why  the  judgment 


entered  for  him  in  this  case  should  not  be  set 
aside  on  payment  to  him  of  the  costs  of  the 
action  and  of  the  rule,  as  between  attorney 
and  client.  The  rule  had  been  obtained  on  an 
affidavit,  which  set  forth  that  this  was  an  ac- 
tion of  ejectment  brought  to  recover  posses- 
sion of  certain  premises  of  which  the  defen- 
dant had  been  the  lessee,  and  which  he  had 
forfeited  by  nonperformance  of  a  covenant  to 
repair.  On  the  17th  of  March  1837,  the, 
lessor  of  the  plaintiff  caused  to  be  served  on 
the  leasee  a  notice  to  the  following  effect 
*•  I  herewith  send  you  a  formal  notice  to  repair 
and  insure  the  premises  you  now  hold,  accord- 
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ing  to  your  covenant.  You  will,  of  course, 
take  heed  of  this  notice,  as  I  shall  avail  myself 
of  any  legal  remedy  ou  the  fact  of  your  not 
complying  with  this  request;  and  I  think  it 
best  to  speuk  thus  plainly,  and  though  ap- 
parently harshly,  yet  in  fact  kindly,  as  it  is  for 
your  interest.''  The  defendant  did  not  repair 
within  the  time  limited,  and  the  present  ac- 
tion was  then  brought.  In  the  mean  time 
repaiis  had  been  done  to  a  considerable  ex- 
tent, and  the  affidavits  filed  on  the  part  of  the 
defendant  described  the  premises  as  iu  sub- 
stance fully  repaired,  and  the  defendant  there- 
fore claimed  the  equitable  interference  of  the 
Court  to  save  him  from  the  consequences  of 
the  forfeiture.  The  affidavits  filed  on  the  pari 
of  the  plaiutitf  alleged  that  there  were  still 
some  trifling  repairs  which  had  not  been  per- 
formed, and  set  forth  the  notice  as  affording 
to  the  defendant  full  warning  that  he  must 
repair  the  premises,  and  that  if  he  did  not  re- 
pair them  within  the  limited  time  advantage 
would  lie  taken  of  the  covenant. 

Mr.  R.  V.  Richards  and  Mr.  Arnold  shewed 
cause  against  the  rule. — This  is  au  application 
of  an  entirely  novel  kind.  It  is  an  attempt  to 
make  a  court  of  common  law  go  further  in 
affording  equitable  relief  than  even  courts  of 
equity  have  done.  Something  of  this  sort  was 
done  in  the  time  of  Lord  Erskine ;  but  the 
subject  was  discussed  iu  the  case  of  hill  v. 
Barkley,*  and  Lord  Eldon  there  held  that  the 
court  of  equity  had  no  power  to  grant  such  an 
application.  Before  the  statute  of  4  Geo.  2, 
c  28,  courts  of  equity  would  sometimes  grant 
relief,  under  particular  circumstances,  where 
the  forfeiture  was  insisted  on  solely  upon  the 
ground  of  nonpayment  of  rent,  and  that  sta- 
tute gave  to  the  courts  of  common  law  a 
power  to  give  relief  in  the  same  class  of  cases. 
But  this  Court  has  held  that  that  power  must 
be  exercised  according  to  the  strict  letter  of 
the  statute,  and  therefore  in  Doe  d.  Harris  v. 
Matters*  refused  to  extend  the  required  relief 
to  any  other  cause  of  forfeiture  than  that  of 
mere  nonpayment  of  rent,  and  refused  to  give 
relief  even  in  that  case  after  trial.  In  Hill  v. 
Barkley,  the  whole  subject  was  considered  by 
Lord  Eldon,  and  an  injunction  which  had  pre- 
viously been  obtained  to  stuy  the  proceedings 
was  dissolved.  Again,  in  Brarebriage  v.  Buck- 
ley* and  White  v.  Warner*  the  Courts  of 
Exchequer  and  Chancery  refused  to  grant  in- 
junctions in  cases  of  forfeiture  for  other  causes 
than  for  mere  nonpayment  of  rent.  The  doc- 
trine stated  in  those  cases  was  declared,  in 
Eden  on  Injunctions,6  to  be  that  now  com- 
monly adopted  by  the  courts  of  equity.  The 
same  thing  was  stated  in  Comyns  on  Landlords 
and  Tenants.'  This  case  had  been  at  cham- 
bers, and  the  learned  Judge  who  then  consi- 
dered it  expressed  his  opinion  against  the 
application.  The  ouly  case  in  the  books  that 
appeared  to  be  in  favour  of  the  application 


*  16  Ves.  402;  18  Ves.  56. 
b  2  Barn.  &  Cres.  4V0.      *  2  Price,  200. 
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was  that  of  Hark  v.  Leonard.*  [Lord  Den- 
tna/i,  C.  J. — My  brother  Littlrdate  says  that 
i)  Mod.  is  even  worse  than  10  Mod.]  it  is  so; 
and  Lord  Eldon,  in  Hill  v.  BarkU-y,  said  that 
that  case  was  one  which  a  Judge  could  not 
follow  without  the  greatest  consideration,  and 
that  the  note  of  that  case  was  very  loosely 
written.  So  that  both  before  and  since  the 
statute  courts  had  refused  to  interfere  except 
in  ca*es  of  forfeiture  for  nonpayment  of  rent. 

Mr.  Kelly,  iu  support  of  the  "rule. — The  de- 
fendant's affidavit  shews  that  the  repairs  have 
been  in  substance  performed.  There  is  no 
fault  found  with  the  way  in  which  they  have 
been  done.  It  is  now  only  said  that  there  are 
some  trifling  repairs  remaining  to  be  done. 
Let  the  plaiutitf  shew  what  these  are,  and  they 
shall  be  done.  An  offer  to  this  effect  ban 
already  been  made,  hut  that  offer  has  been  re- 
fused. The  circumstances  of  this  case  are 
very  hard  upon  the  defendant.  The  Court 
will  consider  the  hardship  of  the  case,  aud 
will,  ou  account  of  it,  exercise  the  jurisdiction 
which  it  possesses.  The  object  of  the  statute 
is  to  enable  the  Court  to  interfere  where  the 
party  about  to  be  evicted  has  bond  fide  per- 
formed his  covenants.  That  is  the  case  here, 
and  the  plaintiff,  if  he  now  recovers  possession 
of  the  premises,  will  not  only  have  possession, 
which  was  meant  to  be  the  penalty  for  non- 
performance of  the  covenant,  but  also  all  the 
advantage  of  the  performance  of  it,  for  the 
premises  are  repaired.  The  Court  will  not 
give  him  such  an  advantage.  The  equitable 
ground  of  application  is  therefore  fully  made 
out.  In  the  Court  of  Common  Pleas  there  is 
a  case,  which,  however,  has  not  been  reported, 
where  the  Court  acted  on  the  principle  that 
under  circumstances  of  hardship  it  would  in- 
terfere. Those  circumstances  exist  in  the 
present  case,  and  the  rule  therefore  ought  to 
be  made  absolute. 

Lord  Penman,  C.  J. — There  is  no  doubt 
that  in  particular  cases  the  courts  often  wish 
to  interfere,  and  sometimes  they  do  interfere 
so  far  »s  to  put  things  iu  a  train  in  which  the 
panics  are  likely  to  come  to  some  arrange- 
ment. We  have  no  doubt  that  that  was  all 
that  the  Court  of  Common  Pleas  did  in  the 
case  referred  to;  for  it  the  Court  had  doue 
more, — if  it  had  acted  in  invitum,  the  case 
would  have  been  reported  :  that  it  did  not  do 
so  is  pretty  strongly  indicated  by  the  fact  that 
no  report  of  the  case  exists.  I  think  that  we 
have  not  power  to  do  what  is  required  of  us 
here;  and  by  making  this  rule  absolute,  we 
should  ouly  be  tempting  parlies  to  come  be- 
fore us  and  make  these  unsatisfactory  applica- 
tions, on  points  on  which  they  must  ultimately 
be  defeated. 

Mr.  Justice  Littledale. — I  am  entirely  of  the 
satbe  opinion.  I  think  that  the  Court  has  no 
jurisdiction  in  this  matter.  It  appears  from 
J  the  cases  cited  that  courts  of  equity  have  re- 
fused, except  in  particular  circumstances,  to 
interfere.  Those  circumstances  do  not  exist 
in  the  present  case.    If  these  premises  bad 
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been  repaired  in  acqcif lance  with  the  cove- 
nant, even  with'n  a  short  time  after  the 
expiration  of  the  notice  to  repair,  that  would 
have  been  an  answer  to  the  actioii  of  eject - 
tneut;  for  if  there  is  a  general  covenant  to 
repair,  and  if  there  ts  also  a  particular  cove- 
nant to  repair  within  a  specified  time  after 
notice,  and  the  repairs  are  performed  within 
that  specified  time,  that  would  prevent  the 
forfeiture.  I  think  that  we  liave  not  authority 
to  interfere  here.  It  might  certainly  he  de- 
sirable on  many  occasions  for  the  parties  to 
make  a  fresh  agreement,  and  I  believe  that  it 
is  generally  done;  for,  perhaps,  in  half  the 
leases  of  the  kingdom  the  landlords  possess 
rights  of  forfeiture  which,  if  strictly  enforced, 
would  enable  them  to  turn  all  their  tenants 
out  of  possession.  But  where,  under  circum- 
stances of  this  kind,  the  parties  will  not  agree 
togetlier,  the  Court  has  no  power  to  compel 
an  agreement. 

Mr.  Justice  Patteson.—\%  is  clear  that  the 
Court  has  not  jurisdiction  to  make  this  rule 
absolute.  On  turning  to  inv  notes  of  the  mo- 
tion, I  think  that  the  impression  of  the  Court 
was,  that  in  this  case  there  were  two  cove- 
nants—one  general  to  repair,  and  one  spe- 
cially to  repair  within  three  months  after 
notice ;  that  the  landlord  had  given  the  notice 
under  the  second  covenant,  and  that  on  that 
second  covenant  the  repairs  had  been  bond  fide 
completed,  and  that  the  landlord  had,  not- 
withstanding that  fact,  brought  ejectment  as 
for  a  forfeiture  on  the  general  covenant. 
Whether  the  Court  conld  have  interfered  then 
I  will  not  sav ;  but  it  is  clear  that  that  was  not 
the  fact.  We  should,  if  we  made  this  rule 
absolute,  be  putting  ourselves  in  the  place  of 
a  jury. 

Mr.  Justice  Coleridge.—The  strongest  way 
in  which  this  case  could  be  put  is,  that  on  the 
face  of  the  affidavits  it  is  clear  that  there  are 
circumstances  stated  which  would  be  an  an- 
swer to  the  action.  But  even  then,  this  Court 
could  not  take  on  itselt  to  stop  the  judgment 
upon  facts  brought  forward  on  affidavits. 

Rule  discharged,  with  costs. — Doe  d.  May- 
fiew  v.  Asley,  E.  T.  1839.   Q.  U.F.J. 


rn.\CTiCE. — secondary's  notes. — new 

TRIAL. 

fFhere  a  notice  had  been  served  in  time  at  the 
Secondary's  Office,  calling  on  the  Secondary 
to  produce  his  notes  of  a  trial  irhich  had 
taken  place  before  him,  and  the  answer 
given  at  the  office  teas  that  the  Secondary 
teas  out  oftoien,  and  would  not  return  till 
after  the  regular  time  for  moving  for  a 
new  trial  had  expired ;  and  where  the  at- 
torney was  shewn  the  notes  and  copied 
tltem,  and  examined  the  copy  with  the  ori- 
ginal, and  swore  to  its  correctness,  the 
Court  permitted  the  motion  for  the  new  trial 
to  he  made  on  such  copy. 
Mr.  Montagu  Chambers  appeared  to  move 
for  a  rule  for  a  new  trial  in  a  case  which  had 
occurred  before  the  Secondary.    lie  stated 
that  he  was  not  able  to  comply  with  the  rule, 


which  required  that  when  a  new  trial  iu  a  case 
tried  before  the  Secondary  or  the  Sheriff  was 
moved  for,  the  not^  of  "the  trial  should  he 
produced,  verified  by  affidavit.  Notice  had 
been  served  at  the  Secondary's  Office  in  due 
time,  but  the  answer  returned  was  that  the 
Secondary  was  out  of  town,  and  would  not  re- 
turn till  a  day  which  would  he  subsequent  to 
that  when  the  right  to  make  this  motion  would 
expire.  The  attorney  had  applied-  at  the  Se- 
condary^ Office,  had  seen  his  clerk,  and  read 
and  copied  his  notes,  and  had  examined  the 
copy,  and  swore  to  his  belief  of  the  correct- 
ness of  the  copy.  Under  these  circumstances 
he  applied  to  the  Court  for  leave  either  to 
make  the  motion  on  this  copy,  or  to  have  the 
time  for  moving  extended  till  after  the  Se- 
condary's return. 

The  Court,  after  a  short  consideration,  gave 
leave  to  the  learned  counsel  to  proceed  with 
the  motion. 

Ellis  and  wife  v.  Mason,  E.  T.  1839.  Q.  B. 
F.  J. 


€i\iittC*  JJelufj  practice  Court. 

SCIRE   FACIAS.  —  AMENDMENT.  —  QUASHING 
WRIT. —  COSTS.  CAS8BTCR  BREVB. 

A  plaintiff"  may  quash  his  writ  o/'sei.  fa.  on 
a  judgment,  without  paying  costs  of  dis- 
continuing proceedings  previously  irregu- 
larly commenced  on  the  judgment. 

In  this  case  a  judgment  had  been  obtained 
by  the  plaintiff.  A  writ  of  hi.  fa.  was  after- 
wards sued  out,  and  after  tlut  an  action  was 
brought  on  the  judgment.  The  defendant 
pleaded  the  pending  of  the  proceedings  by  set, 
fa.,  and  the  plaintiff  entered  a  cassetur  brer*. 
On  this  proceeding,  no  costs  according  to  the 
practice  were  given  to  the  defendant.  He  then 
discovered  that  the  sci.  fa.  had  issued  into  the 
county  of  Hertford  instead  of  Middlesex,  in 
which  county  the  venue  iu  the  original  action 
was  laid.  A  rule  nisi  for  the  quashing  of  the 
writ  of  sri.  fa.  on  paymeut  of  costs  was  then 
obtained. 

fPbitehurst  shewed  cause,  and  contended  th  it 
i he  rule  could  n  »t  he  made  absolute  as  a  matter 
of  course,  without  any  cond<(ions.  It  was  sug- 
tO-ste-l,  t  hat  the  defendant  ought  to  have  the  costs 
to  which  he  had  been  put  iu  consequence  of 
the  plaintiff  suing  out  a  writ  on  the  judgment 
when  he  had  already  sued  out  a  writ of  sci.  fa. 
on  it.  Under  thpAe  circumstances,  it  was  sub- 
mitted that  the  payment  of  these  costs  vhould 
he  madf  a  condition  precedent  to  quashing  the 
writ  of  scire  facias. 

Wordsworth  in  support  of  the  rule,  submitted 
,  that  as  the  plaintiff  was  entitled  to  quash  his 
writ  of  sci.  fa.  as  a  matter  of  course,  on  pay- 
ment ot  costs,  the  proceedings  of  another  kind, 
|  or  any  costs  ol  them,  could  not  he  made  a  con- 
dition precedent  to  t lie  granting  the  application. 

Williams,  J. — 1  think  I  cannot  make  the 
payment  of  those  costs  the  condition  of  granting 
this  rule  ai  solnt". 

Rule  absolute.— Oliverson  v.  Lctour,  E.  T. 
13?9.   Q.  B.  P.  C. 
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MANDAMUS.— MAGISTRATES'  DISCRETION  

STAMPS.— INFORMER. 

If  on  an  information  preferred  before  a 
magistrate,  he  exercise*  hi*  discretion  ns 
to  dismissing  it,  the  Court  tetlt  not  interfere 
to  compel  the  magistrate  to  return  the  pro- 
ceeding* in  order  to  review  his  decision. 
In  this  case,  the  British  and  Foreign  Patent 
Inventiou  Company  had  circulated  certain 
printed  papers,  without  the  printer's  name  nu 
lached  to  them,  contrary  to  the  provisions  «,f 
the  39  G.  3,  c.  79,  amended  by  the  61  dec  3, 
c  65    By  the  provisions  of  those  two  acts  it 
was  directed,  that  the  number  of  informations 
in  respect  of  one  paper  should  he  hunted  to 
twenty-five.    An  information  was  laid  by  a 
common  informer  against  the  company  in 
respect  of  the  circulation  of  a  particular  paper, 
and  a  conviction  ensued.    A  friend  of  the  com- 
pany then  laid  twenty-four  other  informations 
in  respect  of  the  same  paper.   The  agent  of 
the  company  appeared  and  pleaded  guilty. 
The  eonnnou  informer  waspresentat  the  lime, 
and  he  objected  that  in  these  twenty-four  cases 
the  only  witness  was  the  person  laying  the 
information,  who  was  incompetent  a.cordiog 
to  the  provisions  of  the  acts  of  parliament. 
He  also  submitted  that  the  confession  by  the 
agent  of  the  company  was  insufficient  to  supply 
the  defect  in  queation.   The  magistrate  before 
whom  the  informations  were  laid  was  of  opinion 
that  he  could  entertain  the  information  so 
as  to  convict  the  company,  and  accordingly 
dismissed  the  proceedings.    Since  that,  the 
informer  was  proceeding  against  the  company 
in  the  twenty- four  other  cases. 

Shee  now  moved  for  a  rule  »/«  for  a  man- 
damus to  compel  the  magistrate  to  return  the 
tiiendly  proceedings  against  the  company,  in 
order  to  review  the  decision  of  the  magistrate. 

Williams,  J  .—1  cannot  interfere.  The  cases 
have  come  on  before  the  magistrate,  and  he  has 
exercised  his  discretion  on  the  subject  of  the 
complaint ;  aud  I  cannot  interlere  with  it. 

Rule  refused.— Ex  parte  The  British  and 
Foreign  Patent  Invention  Company,  E.  I .  lSJJ, 
Q.  B.  P.  C.   

ATTACH  ME  NT.— LI  EN. — 0 08TS . — AT  rORNEY.— 
CONDITION. 

If  an  attorney  i*  changed,  and  he  give*  up 
hi*  client's  papers  to  hi*  client,  without 
payment  of  costs,  he  cannot  obtain  an  at- 
tachment for  non-payment  of  them. 

In  this  case  a  person  named  Walley,  an  at. 
torney,  had  been  employed  by  the  plaintiff; 
and  niter*  arris  an  order  was  obtained  for  sub- 
stituting another  person  lor  him.  The  order 
contained  the  usual  clause  that  the  papers  in 
the  possession  of  the  attorney  should  be  de- 
livered up  to  the  client  on  paymeut  of  costs. 
The  papers  were  delivered  up,  but  the  costs 
were  not  paid. 

Best  now  moved  for  a  rule  to  shew  cause 
why  a  writ  of  attachment  should  not  issue 
against  the  client  for  non-payment  of  costs, 
pursuant  to  the  implied  undertaking  contained 


in  the  judge's  order  for  the  delivery  upi  of  the 
papers  on  pavment  of  costs. 

milium*,  j.— The  attorney  had  a  remedy  in 
his  own  hands  for  securing  the  payment  ot  his 
costs,  by  retaining  the  papers  in  his  hands 
until  they  were  paid.  He  haa  thought  proper 
to  part  with  that  security,  and  I  cannot  now 
relieve  him,  by  an  an  attachment,  truin  the 
consequences  of  his  own  conduct. 

Rule  refused.— Hendy  v.  ColUtt,  E.  1 . 1339. 
Q.  13.  P.  C. 


ARBITRATION.  —  AWARD.  —  STRANGER.  —  AT. 
TACHMBNT.— EXCESS  OF  AUTHORITY. 

An  attachment  for  non-payment  of  money 
pursuant  to  an  award,  cannot  he  obtained 
by  a  person  not  a  party  to  the  reference, 
although  the  money  is  to  be  paid  to  him  by 
the  terms  of  the  award. 
In  this  case  an  agreement  of  reference  was 
made  between  a  person  named  Mwet  and  three 
other  pernios,  the  object  of  which  was  to  settle 
ceitain  differences  which  had  arisen  between 
them  as  part-owners  of  a  certain  vessel,  in 
which  the  parlies  to  the  reference  were  inte- 
rested.   The  arbitrator  awarded  that  one  of 
the   parlies   (Skeet)  should   pay  a  sum  of 
16/.  17*.  bd.  to  a  person  named  Hall,  for  goods 
supplied  bv  him  to  the  vessel.  At  the  instance 
of  this  person,  a  rule  to  shew  cause  why  a  writ 
of  attachment  for  non-pavineiit  of  Ibis  sum 
should  not  issue  ugaiust  Skeet,  was  applied  for 
by  Martin,  and  obtained. 

Turner  shewed  cause  against  this  rule,  ami 
contended  that  the  present  case  was  not  one  in 
which  an  attachment  could  go.  First,  it  was 
clear  that  on  the  face  of  the  award  the  arbitra- 
tor had  exceeded  his  authority,  in  directing  a 
party  to  the  reference  to  pay  money  to  a  person 
not  a  partv  to  it.  Secondly,  it  was  an  appli- 
cation at  the  instance  of  a  person  who  was  a 
stranger  to  the  reference.  Even  if  the  former 
could  not  be  considered  as  a  valid  objection, 
the  latter  must  clearly  prevail.  Nothing  was 
clearer  than  that  a  person  not.  a  party  to  uu 
award  could  not  obtain  an  attachment  for  its 
non-performance. 

Martin  supported  the  rule,  and  contended 
that  as  the  claim  of  Hall  was  a  matter  speci- 
fically arising  out  of  the  supplies  of  the  vessel 
forming  the  subject-matter  of  the  arbitration, 
it  was  a  matter  within  the  jurisdiction  of  the 
arbitration.  Being  so,  the  person  interested  in 
the  matter  decided  must  be  entitled  to  enlorce 
it  bv  the  process  usually  applied  by  the  Court 
to  enforce  awards.  Cur.  adv.  vult. 

William*,  J— I  think  that  the  attachment 
cannot  b«  granted  at  the  instance  of  a  person 
who  is  not  a  party  to  the  reference,  though  I 
strongly  am  of  opinion  that  the  arbitrator  has 
not  exceeded  his  authority. 

Rule  discharged.— He  Arbitration  of  Sitecte 
and  others,  12.  T.  1.-39.   Q.  B.  I*.  C. 
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ADMISSION   OF  ATTORNBT. — ALTERATION  OF 
NAME. — AMENDMENT. 

Where  a  mistake  has  been  made  in  the  chris- 
tian name  of  an  attorney  applying  for  ad- 
mi  tti  on,  in  his  notice  for  admission,  the 
Cwrl  will  allow  the  name  t»  he  amended. 

This  wa*  an  application  by  John  Bay  ley,  on 
behalf  of  a  gentleman  named  Heurv  Clifton 
Dukes,  10  atriend  Ins  notice  for  admission.  By 
mistake,  the  Loiwl-wi  agent  had  put  the  name 
of  "  Charles"  instead  of  "  Clifton."  Tue  object 
of  the  present  application  was  to  amend  the 
notice  by  substituting  the  former  for  the  latter 
name.  "  No  injury  could  result  from  the 
nmendtnent  being  made,  and  no  deception  was 
intended  by  the  party  applying. 

Williams,  J. — The  amendment  may  be  made, 
as  required. 

Application  granted. — Ex  parte  Dukes,  E.  T. 
1839.  Q.BP.C. 


Common  pirn* 

SERVICE  IN  EJECTMENT. 

Service  in  ejectment  having  been  effected  on 
the  son  of  the  tenant  on  the  premises,  and 
the  attorney  of  the  tenant  having  aftencards 
expressed  his  intention  to  enter  an  appear- 
ance, the  Court  granted  a  rule  nisi  for  judg- 
ment against  the  casual  ejector. 

Busby  moved  for  a  rule  nisi  for  judgment 
against  the  casual  ejector.  Service  had  been 
effected  upon  the  son  of  the  tenant,  and  proper 
explanation  made  to  him,  and  he  stated  that 
his  father  was  on  the  adjoining  premises.  An 
attorney  had  since  called  upon  the  attorney  of 
the  lessor  of  the  plaintitf  to  endeavour  to  make 
some  arrangement,  but  the  latter  saying  that 
it  would  be  useless  to  attempt  to  do  so,  the 
attorney  of  the  tenant  asked  whether  the  te- 
nant should  appear.  The  other  answered  that 
he  had  better,  aud  they  separated,  understand- 
ing that  an  appearance  would  be  entered. 

Tint/al,  C.  J. — You  may  take  a  rule  to  shew 
cause.       ,\  (>  , 

Rule  nisi  accordingly.— Z>o*  d.  Smith  v.  Roe, 
E.  T.  1839.  CP.* 


Common  $3le<itf. 

Trinity  Term. 

MIDDLESEX.  LONDON. 

Wednesday..  May       Friday  ..    May  31 

Wednesday..  June  5   Friday  ..    June  7 

After  Term. 

Thursday    ..  June  13  |  Friday  ..  June  14 

The  Court  will  sit  at  Ten  o'clock  in  the 
Forenoon  on  each  of  the  days  in  Term,  and  at 
Half-past  Niue  precisely  on  each  of  the  days 
after  Term. 

The  Causes  in  the  List  for  each  of  the  above 
Sitting  Days  in  Term,  if  not  disposed  of  on 
those  days,  will  be  tried  by  Adjournment  on  the 
days  following  each  of  such  Sitting  Days. 

On  Friday  the  Nth  of  June,  in  London,  no 
Causes-will  he  tried,  but  the  Court  will  adjourn 
to  a  future  day. 


THR 


TRINITY  TERM  EXAMINATION. 


SITTINGS  OF  THE  COURTS. 

Cqutlp  Crtljcqwfr. 

Mr.  Baron  Alderson. 

c»  ■  tt  |.  f  Petitions,  Motions  and 
Saturday . .  May  1 1  (    Fufthe;  Direclion8. 


Monday 
Tuesday 
Thursday 


Lord  Abinger, 
14  1  Cooper  v.  Byron 
16. 


Same  v.  JJetcson. 


e?rth,eoutr  of  #Uai. 

MIDDLESEX. 
LONDON. 

Tuesday..  ..  14  Adjournment  day, C.  J. 
Wednesday    ..    15   Common  Juries. 

The  Court  will  sit  at  Half-past  Nine  o'clock. 


TitE  Examiners  have  appoiuted  Wednesday, 
the  5th  June,  to  proceed  on  the  Examination 
of  the  Candidates  of  Trinity  Term,  and  their 
testimonials  of  due  service  mu6t  be  left  on  or 
before  Tuesday,  the  2Sth  instant. 

The  Examiners  will  be  Sir  Fortunatus 
Dwarris,  (one  of  the  Masters  of  the  Court  of 
Queen's  Bench.)  with  Mr.  Amory,  Mr.  Clay- 
ton, Mr.  Foss,  and  Mr.  Martineau. 

CIRCUITS  OF  THE  COMMISSIONERS 
FOR  THE  RELIEF  OF  INSOLVENT 
DEBTORS.   

northern  circuit. 

H.  R.  Reynolds,  Esq.  Chief  Commissioner. 

Rutlandshire,  at  Oakham,  Wednesday,  June  26. 
Yorkshire,  at  Sheffield,  Friday,  June  2S. 
Yorkshire,  at  Wakefield,  Monday,  July  1. 
At  the  Town  of  Kingston-upon-Hull,  Friday, 
July  5. 

Yoikshire,  at  York  and  Ci'y,  Monday,  July  8. 
Yorkshire,  at  Richmond,  Wednesday,  July  10. 
Lancashire,  at  Liverpool,  Saturday,  July  13. 
Cheshire,  at  Chester  aud  Citv,  Wednesday, 
July  17. 

Flintshire,  at  Mold,  Friday,  July  19. 
Denbighshire,  at  Kuthin,  Saturday,  July  20. 
Angel sry,  at  Beaumaris,  Tuesday,  July  23. 
Carnarvonshire,   at  Carnarvon,*  Wednesday, 
July  24. 

Merionethshire,  at  Dolgelly,  Friday,  July  26. 
Montgomeryshire,    at  Welehpool,  Monday, 
July  29. 

Lancashire,  at  Preston,  Wednesday,  July  31. 
Lancashire,  at  Lancaster,  Thursday,  Aug.  1. 
Westmorland,  at  Kendal,  Thursday,  Aug.  8. 
Westmorland,  at  Appleby.  Friday,  Aug.  9. 
Cumberland,  at  CarlMe,  Saturday,  Aug.  10. 
Northumberland,  at  Newcastle-upon-Tyne  and 

Town,  Tuesday,  Aug.  13. 
Durham,  at  Durham,  Thursday,  Aug.  15. 
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HOME  CIRCUIT. 

J.  G.  Ham$t  Esq.,  Commissioner. 

Sasser,  at  Lew*»«,  Friday.  June  28. 

^/  M<f  Ci'ii  of  Canterbury.  Saturday,  July  13. 

Kent,  at  Doyor,  Monday.  July  15 

A'"«/,  at  Maidstone,  Wednesday,  July  17- 

Hertfordshire,  at  Hertford,  Friday,  July  26. 

80CTHERN  CIRCUIT. 

T.  B.  Do  wen,  Esq.,  Commissioner. 

Berkshire,  at  Reading,  Monday,  June  24. 
Oxfordshire,  at  Oxford,  Wednesday,  June  26. 
Worcestershire,  at  Worcester  and  City,  Friday, 

June  28.  ,      _  .  , 

Radnorshire,  at  Presteigne,  Monday,  Julv  1. 
Herefordshire,  at  Hereford,  Tuesday,  July  2. 
Brecknockshire,  at  Brecon,  Thursday,  July  4. 
Carmarthenshire,  at  Carmarthen  and  Borough, 

Friday,  July  5. 

Cardiganshire,  at  Cardigan,  Monday,  July  8. 

Prmbroticshire,  at  Haverfordwest  and  Town, 
Wednesday,  July  10. 

Glamorganshire,  at  Swansea,  Friday,  July  12. 

Glamorganshire,  at  Cardiff,  Saturday,  July  13. 

Monmouthshire,^  Momnouth,Monday,Jnly  15. 

Gloucestershire,  at  Gloucester  and  City,  Wed- 
nesday, July  17. 

At  the  Citu  of  Bristol,  Saturday,  July  20. 

Somersetshire,  at  Bath,  Wednesday,  Julv  24. 

Somersetshire,  at  Wells,  Friday,  July  26. 

Devonshire,  at  Exeter  and  City,  Monday, 
Julv  29. 

Devonshire,  at  Plymouth,  Thursday,  Aug.  1. 
Cornwall,  at  Bodmin,  Friday,  Aug.  2. 
Dorsetshire,  at  DorelieMer,  Monday,  Aug.  5. 
Wiltshire,  at  Salisbury,  Wednesday,  Auc  7- 
Hampshire,  at  Winehester,  Friday,  Aug.  9. 
At  the  Totrn  of  Southampton,  Monday,  Aug.  12. 

MIDLAND  CinCCIT. 


Warwickshire,  at  Warwick,  Friday.  Aug.  16. 
Northamptonshire,  at  Nortliampton,  Monday, 
Aue.  19. 

Bedfordshire,  at  Bedford,  Tuesday,  Aug.  20. 
Buckinghamshire,  at  Ayleshury,  Wednesday, 
Aug.  21. 


THE  EDITOR'S  LETTER  BOX. 


W.  J.  Law,  Esq.,  Commissioner. 

Essex,  at  Chelmsford,  Monday,  July  22. 
Essex,  at  Colchester,  Tuesday,  July  23. 
Suffolk,  at  Ipswich,  Wednesday,  July  24. 
Norfolk,  at  Yarmouth,  Thursday,  July  25. 
Norfolk,  at  Norwich  and  City,  Friday,  July  26. 
Norfolk,  at  Lynn,  Monday,  Jnly  29. 
Sujfolk,  at  Bury  St.  Edmunds,  Tuesday,  July  30. 
Cambridgeshire,  at  Cambridge,  Wednesday, 
Julv  31. 

Huntingdonshire,  at  Huntingdon,  Thursday, 

Aum.  I.  t  _ 

Northamptonshire,  at  Peterborough,  Tnursday, 

Aug.  I. 

Lincolnshire,  at  Lincoln  and  City,  Saturday, 
Aug.  3. 

Nottinghamshire,  at  Nottingham  and  Town, 

Monday,  Aug.  5. 
Derbyshire,  at  Derby,  Tuesday,  Aug.  6. 
Leicestershire,  at  Leicester,  Wednesday,  Aug.  / . 
At  the  City  of  Lichfield,  Thursday,  Aug.  8. 
Siofordfltire,  ai  Stafford,  Friday,  Atiif.  9. 
Shropshire,  at  Shrewsbury,  Monday,  Aug.  12. 
Shropshire,  at  Oldburv,  Tuesday,  Aug.  13. 
fVortrichhire,  at  Birmingham,  Wednesday, 

Aug  14. 

At  the  City  of  Coventry,  Thursday,  Aug.  15. 


If  a  Correspondent  of  the  Middle  Temple 
will  read  the  advertisement  which  follows  the 
title-page  of  "  The  English  Bar,"  he  will  find 
that  it  professes  only  to  be  a  publication  of 
1835,  with  the  names  of  gentlemen  since  called 
to  the  Bar.  He  cannot  then  be  misled  «s  to 
the  Judges  and  Benchers  recently  promoted. 
The  Table  of  Precedence  of  the  Bar,  given  at 
pp.  75,  76.  was  re-printed  for  the  last  edition, 
and  the  exact  dates  of  the  calls  to  the  Bar 
need  no  alteration.  The  information  as  to  the 
Inns  of  Court,  was  taken  from  the  Commis- 
sioner*'  Report. 

The  report  which  has  been  sent  us  relating 
to  a  case  of  survivorship  or  accruer,  does  not 
contain  a  sufficient  extract  from  the  will. 

The  letters  of  "  Candidatus J.  C. ;  "  Civis" 
and  P.  W.  shall  be  attended  to. 

A  correspondent  states,  that  from  several 
decisions  of  the  Courts  of  Law  and  Equity,  an 
attorney  or  solicitor  is  not  bound  to  be  re-ad- 
mit ted.  if  he  neglect  to  take  out  his  certificate 
for  one  year  after  admission  or  re-admission, 
provided'he  has  not  practised-,  and  he  says  the 
masters  of  the  Queen's  Bench  refuse  to  enter 
the  rule  for  re-admission  without  the  certificate; 
and  they  will  not  enter  either  after  the  expi- 
ration «»f  a  year  from  the  re-admission. — 
We  think  our  correspondent  is  mistaken  as  to 
the  decisions  affecting  re-admissions,  where 
the  party  has  been  admitted  and  practised,  aud 
then  ceased  to  take  out  his  certificate.  The 
case  in  which  no  re-admission  is  deemed  ne- 
cessary, is  where  the  party,  though  admitted, 
has  never  practised  or  taken  out  a  certificate. 


We  thank  a  correspondent  for  informing  us 
of  the  judgment  of  the  Court  of  Review,  under 
the  statute  3  &  4  W.  4,  c.  9^,  on  a  case  in 
which  an  advance  was  made  on  a  promissory 
note  for  three  months,  to  be  renewable  during 
a  period  of  not  more  than  eighteen  months,  and 
on  payment  of  interest  at  ten  and  a  half  per 
cent.,  which  was  supposed  to  be  sheltered  under 
the  7th  section  of  that  act,  allowing  unrestric- 
ted interest  on  bills  payable  within  three  months. 
The  Court,  it  appears,  was  of  opinion  that  it 
was  usurious.  —  Ex  parte  Terreirest,  in  re 
Poynter,  a  bankrupt,  2/th  April,  1839. 


Since  our  last  List  of  Law  Bills  in  Par- 
liament, Sir  E.  Sugden's  bill  for  the  Protection 
of  Purchasers,  and  the  Durham  Court  Bill,  have 
passed  theCommous,  aud  have  been  read  a  first 
time  in  the  House  of  Lords. 
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Ho  RAT. 


THE  CONSOLIDATION  OF  THE 
COMMON  LAW. 


We  have,  in  the  discharge  of  our  professional 
duty,  just  concluded  a  search  which  we 
trust  may  be  profitable  to  our  clients.  In 
investigating  a  point  of  some  difficulty, 
which   arose  in  practice,  we  have  been 
obliged  to  open  at  least  one  hundred 
volumes.     Our  first  clue  was  the  name 
of  a  leading  case  on  the  subject,  on  which 
we  wished  to  satisfy  ourselves,  which  case, 
fortunately,  we  remembered.     This  case 
furnished  us  with  references  to  no  less  than 
twenty  others,  and  we  then  pursued  our 
search  with  vigour.     From  octavo  to  folio, 
from  report  to  abridgement,  from  abridge- 
ment to  digest,  from  digest  to  treatise, — on 
we  went,  hour  after  hour.    Once,  indeed, 
we  thought  we  had  caught  the  true  rule,  as 
laid  down  by  one  learned  judge,  but  before 
we  had  finished  the  page,  we  found  our- 
selves lost  in  further  references,  with  new 
qualifications.    We  turned  to  these  but  to 
discover  other  diverging  paths  presented  to 
us.    We  still,  however,  pursued  our  way  : 
amidst  clouds  of  dust,  we  dived  into  the 
forgotten  lore  of  black-letter,  and  spelt 
over  page  after  page  of  a  hotchpot  of  lan- 
guages.    In  the  old  reporters  we  found 
conclusions  without  premises  ;  in  the  new, 
premises  without  conclusions.    The  ancient 
judges  laying  down  rules  without  number  ; 
the  modern  judges  carefully  abstaining  from 
laying  down  any  rule  at  all.    At  last,  be- 
wildered by  all  we  had  read,  and  hardly 
able  to  look  over  the  pile  of  books  we  had 
accumulated,  we  found  that  the  result  of 
all  our  labour  came  to  this, — that  our  precise 
case  had  never  occurred  before  — that  there 
was  no  general  rule  on  which  we  could 
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decide  it,  which  had  been  recognized  by 
the  general  stream  of  decisions,  and  that  we 
must  makeup  our  minds  to  determine  it  on  a 
common  sense  application  of  our  first  view 
of  the  law. 

Now  we  humbly  think  that  there  is  and 
should  be  some  remedy  for  this  evil.  We  do 
not  mean  to  say  that  the  complete  body 
of  the  law  is  to  be  compressed  into  one 
volume.  We  are  not  of  the  'waistcoat 
pocket '  school :  condense  as  you  will,  we 
do  not  believe  that  the  whole  doctrine  of 
estates  is  to  be  contained  in  a  nutshell ; 
but  we  do  think  that  some  sort  of  rest  in 
the  great  account  of  past,  present,  and 
future  law,  may  advantageously  be  made  at 
the  present  time.  We  do  think  that  a 
digest  of  the  law,  committed  to  careful  and 
competent  hands,  might  be  compiled,  which 
would  do  much  to  remedy  many  of  the  evils 
from  which  we  have  just  been  suffering, 
and  to  which  all  are  exposed  in  the  present 
state  of  the  law  in  this  country.  We  know 
it  may  be  said  that  you  cannot  remedy  the 
evil,— that  it  is  necessarily  incident  to  a 
great  state,  where  the  relations  of  property 
and  the  rights  of  persons  become  confused 
and  entangled; — that  you  cannot  banish 
from  your  law  libraries  the  countless  array 
of  reporters— that  you  cannot  restrain  their 
citation— and  that  if  you  did  drain  them 
off  into  a  Digest,  you  would  soon  be 
swamped  by  them  again.  Now  all  this  we 
must  beg  to  dispute,  if  laid  down  to  the  full 
extent.  We  admit  that  we  can  conceive  of 
no  law  which  can  prevent  a  reference,  if 
parties  please  it,  to  the  materials  of  which 
the  Digest  should  be  formed ;  and  in  certain 
cases  we  think  resort  would  be  had  to  them, 
more  especially  at  first.  But  we  are  quite 
sure  that  a  great  deal  might  be  done  in 
rendering  the  law  more  certain,  and  easy  of 
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attainment;  and  we  cannot  conceive,  as 
practical  men,  that  we  are  to  abstain  from 
effecting  what  would  be,   perhaps,   the  j 
greatest  benefit  ever  bestowed  upon  this  j 
nation  because  it  will  not  apply  to  every  j 
case. 

We  have  Bhown  on  previous  occasions, 
that  the  consolidation  of  the  common  law 
has  been  recommended  by  the  sages  of  the 
law  from  the  time  of  Elizabeth  down  to  the 
time  of  Victoria;  we  believe  it  to  be  a 
practical  measure,  which  would  be  of  equal 
benefit  to  the  profession  as  to  the  public : 
and  we  will  not  cease  calling  attention  to  it 
until  the  subject  shall  receive  that  attention 
which  it  so  richly  deserves. 


THE  MINISTRY. 

At  the  time  that  we  went  to  press  last 
week  the  ministry  of  Lord  Melbourne  had 
resigned,  and  Sir  Hobert  Peel  had  received 
commands  to  form  a  ministry.  All  that  is 
positively  known  of  the  legal  arrangements 
which  were  made  by  that  gentleman  is,  that 
Lord  Lyndhurst  was  Chancellor.  It  is  well 
known  to  our  readers,  that  Sir  Robert  Peel 
shortly  after  resigned  the  trust  committed 
to  him,  and  the  former  ministry  resumed 
their  places.  We  shall  advert  to  the  com- 
pletion of  the  arrangement  in  our  next 
number. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


TAXATION  OF  COSTS. 

We  shall  this  week  present  to  our  readers 
two  points,  perhaps  of  greater  professional 
than  general  interest.  The  first  is  at  com- 
mon law,  and  relates  to  the  number  of  briefs 
allowed  to  a  plaintiff.  In  Morris  v.  Hunt, 
1  Chitt.  550,  Bay  ley,  J.  says  "  with  respect 
to  the  number  of  counsel,  it  appears  that 
the  Master  has  allowed  three;  and  it  seems 
to  me  that  the  Master  ought  in  these  cases 
to  exercise  a  discretion,  which  discretion 
must  he  regulated  to  a  certain  degree  by 
the  nature  and  magnitude  of  the  cause,  and 
the  number  of  witnesses  which  are  likely  to 
be  examined.  Considering  the  nature  of 
this  case,  I  can  by  no  means  say  that  the 
allowance  for  three  counsel  on  the  taxation 
of  costs  was  too  much."  In  the  following 
case,  it  will  be  seen  that  a  defendant  was 
allowed  two,  though  there  were  no  witnesses 
examined  by  him. 


This  was  an  action  to  recover  1000/., 
alleged  by  the  plaintiff  to  have  been  lent 
by  him  to  the  defendant  on  an  I.  O.  U. 
through  the  agency  of  one  Hale.  A  ver- 
dict having  been  found  for  the  defendant, 
the  plaintiff  obtained  a  rule  for  a  new  trial 
on  payment  of  costs.  In  taxing  the  defen- 
dant's costs,  the  Master,  on  the  ground  that 
the  defendant  had  proposed  to  call  no  wit- 
nesses, allowed  for  only  one  counsel,  not- 
withstanding the  defendant  had  employed 
two, — and  disallowed  a  charge  for  consul- 
tations, and  for  the  attendance  in  London 
of  the  defendant's  attorney  from  the  coun- 
try. Talfourd,  Serjeant,  obtained  a  rule 
nisi  for  a  review  of  the  taxation,  upon  an 
affidavit  which  alleged  that  the  cause  was* 
of  importance,  affecting  the  character  and 
credit  of  the  parties,  and  the  authority  of 
Hale,  and  involving  a  question  of  law,  that 
though  there  were  no  witnesses  on  the  side 
of  the  defendant,  his  brief  contained  the 
examinations  of  the  plaintiff  and  Hale  under 
a  fiat  of  bankruptcy,  which  examinations, 
in  one  event,  it  would  have  been  necessary  to 
give  in  evidence,  and  that  the  defendant's  suc- 
cess depended  on  the  careful  cross-examina- 
tion of  the  plaintiff's  witness;  that  the  cause 
of  action  arose  in  Bath,  and  that  the  presence 
of  the  country  attorney  was  essential  to  the 
safe-conduct  of  the  defendant's  case.  JVilde, 
Serjeant,  and  Ogle,  who  shewed  cause, 
contended  that*  the  matters  sought  to  be 
reviewed  were  entirely  for  the  discretion  of 
the  Master,  with  the  exercise  of  which  the 
Court  would  not  interfere.  Talfourd. — 
The  Master  has  acted  on  a  wrong  principle 
in  refusing  to  allow  for  two  counsel,  where 
so  much  depended  on  the  cross-examination 
of  the  plaintiff 's  witness ;  in  disallowing 
consultations  upon  the  subject  of  offering 
the  examinations  in  evidence  for  the  defen- 
dant, and  in  disallowing  the  expenses  of  the 
country  attorney,  who,  as  the  most  cogni- 
sant of  the  circumstances  of  the  case,  ought 
to  be  present  to  conduct  the  defence.  The 
Court  directed  that  the  Master  should  re- 
consider the  matter.  Rule  absolute. — Ma- 
dison v.  Bacon,  5  Biog.  N.  C.  246. 

The  other  was  a  case  at  Equity,  and 
related  to  — 

THE  APPOINTMENT  OP  A  NEW  TRUSTEE. 

Where  a  power  is  omitted  in  a  deed  or 
will  to  appoint  trustees,  some  diversity 
exists  in  the  practice  as  to  whether  on  a  re- 
ference to. the  Master  to  appoint  new  trus- 
tees, the  Court  will  direct  the  insertion 
of  a  power  to  such  trustees  to  appoint  new 
trustees  as  occasion  shall  require.    In  Bay- 
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ley  v.  Mansell,  4  Madd.  226,  Sir  John 
Leach,  V.  C,  refused  to  grant  the  insertion 
of  such  a  clause,  and  he  subsequently  at  the 
Kolls  adhered  to  this  determination.  South- 
well v.  Ward,  Taml.  1829.  However,  Sir 
A.  Hart,  I.  L.  C,  on  a  bill  for  the  appoint- 
ment of  a  new  trustee,  directed  a  proviso 
to  be  inserted  in  the  deed,  authorizing  the 
parties  from  time  to  time  thereafter  to  ap- 
point new  trustees,  although  this  was  not 
prayed.  Joyce  v.  Joyce,  2  Molloy,  276. 
But  on  the  latest  case  on  the  point,  the  rule 
laid  down  by  the  former  learned  Judge  was 
adhered  to. 

The  suit  was  instituted  for  the  appoint- 
ment of  new  trustees.  Counsel  for  the 
plaintiff  suggested  that  the  Court  might 
order  the  insertion  of  a  clause  in  the  will, 
authorizing  the  new  trustees  to  appoint 
others  in  their  room.  He  said  that  this 
had  been  done  in  a  case  which  had  lately 
occurred  in  the  Rolls  Court,  but  he  ad- 
mitted that  Bayley  v.  Mansell,  4  Madd.  226, 
was  against  the  application.  Alderson,  B. — 
I  think  there  is  no  foundation  in  principle 
for  such  an  application :  though,  if  there 
were  any  reported  authority  in  its  favour, 
I  might  consider  myself  bound  by  it."  Ap- 
plication refused.  Brown  v.  Brown,  3  Y. 
&  Col.  396. 

Joyce  v.  Joyce  does  not  appear  to  have 
been  cited.  It  is  to  be  observed  that  such 
a  direction  has  been  made  in  the  case  of 
charities.  Attorney  General  v.  Hurst,  M.  R. 
1791,  cited  in  Lewin  on  Trustees,  p.  602, 
and  see  the  decree  stated  in  Seton's  Decrees, 
130.  Perhaps  the  point  is  still  open  for  dis- 
cussion. 


NOTICES  OF  NEW  BOOKS. 


Codex  he  gum  Anglicanarum :  or  a  Digest 
of  Principles  of  English  Law ;  arranged 
in  the  order  of  the  Code  Napoleon.  By 
Geo.  Blaxland.  London  :  Henry  Butter- 
worth,  1839. 

Ma.  Blaxland's  object  in  this  work  has 
been  to  collect  as  many  rules  of  English 
law  as  there  are  articles  of  the  French 
Code  bearing  on  similar  points,  and  ar- 
ranged in  the  same  order.  We  are  accus- 
tomed to  hear  the  brevity  of  the  French 
Code  highly  praised  ;  and  when  we  com- 
pare it  with  our  English  Statute  Law,  we 
must  candidly  acknowledge  its  superiority 
in  form,  language  and  arrangement,  if  not 
in  substance  and  detail.  Mr.  Blaxland 
well  points  out  the  advantage  which  the  I 
English  lawyer  possesses  in  the  decisions 


of  our  Courts,  which  provide  not  only  a 
rule  of  law,  but  also  shew  the  process  and 
the  principles  from  which  the  rule  was 
obtained,  and  thus  furnish  examples  for 
deciding  future  cases. 

"The  non-professional  reader,''  he  says, 
"  will,  however,  be  more  readily  convinced  of 
the  inefficacy  of  the  French  codes  to  meet 
the  wants  of  society,  when  he  is  told  by  so 
eminent  a  French  lawyer  as  M.  Dupin,  in  his 
advice  to  a  student  whom  he  would  not  wil- 
lingly overlmrthen,  that,  in  order  first  to  tho- 
roughly understand  what  the  codes  themselves 
do  contain,  he  must  apply  not  only  to  the 
codes,  but  also  to  the  projects  originally  pre- 
pared of  them  ;  the  observations  made  by  the 
various  French  courts  of  law  on  those"  pro- 
jects ;  the  discussions  which  look  place  in  the 
council  and  chambers ;  and  the  reports  and 
exposes  of  motions  on  enacting  those  projects ; 
all  of  which  are  collected  in  no  less  than fifteen 
closely  printed  octavo  volumes.    And  when  he 
is  informed  that,  to  what  was  originally  con- 
tained in  these  codes,  numerous  additions  have 
been  made,  to  be  separately  found  in  upwards 
of  one  hundred  vulumt  s  of  bulletins  des  lois,  he 
may  be  inclined  to  think  that  there  must  at 
least,  in  this  mass  of  legislation,  he  sufficient 
for  a  nation's  utmost  wants.    But  such  is  not 
the  case;  and  French  law  writers  are  found 
referring,  not  to  the  codes,  hut  to  the  old  sys- 
tems of  the  Roman,  and  the  customary  law 
previously  existing  in  France,  to  supply  the 
deficiencies  of  positive  legislation,  ana  to  ex- 
plain the  meaning  of  the  codes.  Hence,  though 
we  find  in  the  one  volume  of  the  Code  Civil, 
one  of  eight  codes,  expounded  in  nineteen 
octavo  volumes,  by  persons  of  such  undoubted 
learning  as  M.  Duranton,  and  numerous  com- 
mentaries on  that  and  the  other  codes,  by  M. 
Delvincourt  and  other  able  men,  yet  even  these 
have  not  sufficed  to  prevent  the  demand  for  a 
publication  of  a  general  collection  in  thirtif 
volumes,  of  the  French  laws  as  they  existed, 
before  the  revolution.  Collections  of  decisions, 
which  multiply  by  dozens  of  volumes  annually, 
and  numerous  other  works,  besides  the  whole 
body  of  the  civil  law,  might  be  added  to  fill  up 
the  library  required  now  in  France  to  supply 
materials  for  law,  under  the  deficiencies  of  the 
codes  to  meet  the  exigencies  of  society." 

Mr.  Blaxland's  work  consists  of  an  histo- 
rical introduction,  containing  an  examina- 
tion into  the  original  sources  of  the  laws  of 
France  and  England.  The  1st  book  treats 
of  Persons.'the  2d  of  Property,  and  the  3d  of 
the  Modes  of  acquiring  Property.  The  prin- 
cipal subjects  comprised  under  these  lead- 
ing divisions  are  the  following: — 1.  The 
enjoyment  and  privation  of  civil  rights  ; 
evidences  of  the  civil  condition  of  persons  ; 
domicile ;  marriage  ;  divorce ;  paternity  ; 
adoption;  paternal  power;  minority; 
guardianship  j  lunatics  and  unthrifts. — 
2.  Distinctions  of  property ;  right  of  pro- 
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perty  ;  estates  in  fee  and  for  life ;  uses  and 
trusts;  incorporeal  hereditaments.  3.  De- 
scent of  property,  and  its  distribution; 
gifts  or  donations;  wills;  perpetuities; 
contracts;  evidence;  &c. 

The  author  has  quoted  his  authorities, 
whether  in  the  application  of  principles  in 
legal  decisions,  or  in  the  statutory  enact- 
ments. Aware,  he  says,  of  the  difficulty 
of  forming  correct  legal  Definitions,  he  has 
sought  carefully  for  those  given  by  the 
masters  of  the  law,  and  has  not  ventured  to 
alter  them,  though  defective  or  redundant. 
In  stating  the  rules  of  law,  he  has  taken 
paiDS  to  shew  the  legal  maxims  bearing 
thereon,  believing  that  in  those  maxims,  so 
often  borrowed  from  the  civil  law,  are  con- 
tained the  fundamental  principles  of  English 

liAW. 

As  an  example  of  the  work,  we  may 
select  the  following,  relating  to  the  conside- 
ration or  cause  of  a  contract. 


In  every  contract  there  must  be  a  lawful 
and  valuable  cause  or  consideration,  a  quid  pro 
quo.  It  is  not,  however,  essential  to  the  validity 
of  a  contract  or  deed  under  seal,  to  show  a 
consideration  or  reciprocal  benefit :  but  a  legal 
consideration  is  absolutely  necessary  to  a  con- 
tract not  under  seal ;  and  unless  by  deed  ut.der 
seal,  evidence  of  a  consideration  of  some  sort 
is  so  absolutely  necessary  to  the  forming  of  a 
contract,  that  an  agreement  to  do  or  pay  any- 
thing on  one  side  without  any  compensation  on 
the  other,  is  totally  void  in  law,  and  a  man 
cannot  be  compelled  to  perform  it.  But  in 
general  no  evidence  of  consideration  is  neces- 
sary to  the  validity  of  a  deed  or  contract  under 
sepi,  unless  it  be  iu  fraud  of  creditors  ;  and  if 
the  consideration  mentioned  in  a  deed  turn  out 
afterwards  to  be  void,  yet  the  deed  is  good. 

"  As  to  the  nature  of  the  consideration,  an 
action  will  not  lie  for  a  mere  non-feasance, 
unless  the  promise  is  founded  upon  a  con- 
sideration. The  consideration  may  he  a  benefit 
to  the  party  promising,  or  a  "benefit  to  a 
stranger,  or  loss,  damage,  or  inconvenience  to 
the  party  promised  at  the  request  of  the  party 
promising  :  but  it  must  be  of  some  value  in 
law ;  therefore  the  performance  of  an  act  which 
the  party  was  by  law  bound  to  perform,  is  not 
a  sufficient  consideration  ;  nor  natural  affection, 
though  sufficient  to  raise  an  use.  Moral  obli- 
gation, itshould  seem,  issuffiiient  for  an  express 
promise ;  but  it  has  been  held  not  to  raise  an 
implied  promise.  The  consideration  on  which 
a  promise  is  founded,  must  move  from  the 
party  by  whom  it  is  to  be  enforced.  A  con- 
sideration past  or  executed,  will  not  support 
a  subsequent  promise,  unless  the  act  was  done 
at  the  request  of  the  party  promising.  Debts 
barred  by  statute  of  limitations,  bankruptcy, 
or  infancy,  are  sufficient  to  support  a  subse- 
quent promise  to  pay. 

"  It  is  not  in  general  necessary,  though  ad- 
visably that  tlje  consideration  should  be  ex- 


pressed in  the  contract,  except  in  the  case  of 
guarantees  for  third  persons. 

"  As  has  already  been  stated,  contracts  which 
are  opposed  to  the  national  policy  and  institu- 
tions, or  which  are  founded  in  moral  turpitude, 
or  arc  inconsistent  with  good  order  and  the 
interests  of  society,  cannot  be  enforced ;  and 
this  whether  the  consideration  or  effect  be  so." 

To  the  doctrines  here  stated  are  added 
numerous  notes  in  support  of  them,  and  we 
now  turn  to  the  corresponding  passages  in 

the  French  Code. 

"1131.— An  obligation  without  a  cause,  or 
upon  a  false  cause,  or  upon  att  uulawful  cause, 
can  have  no  effect. 

"  1132.— The  agreement  is  not  less  valid 
although  the  cause  be  not  expressed  therein.  ^ 
"1133.— The  cause  is  unlawful  when  it  is 
prohibited  by  the  law,  when  it  is  contrary  to 
good  morals  or  to  public  order."  , 

We  select  another  example  taken  from, 
the  head  of  evidence,  regarding  the  exami- 
nation of  the  parties : 

"  At  common  law,  accusare  nemo  se  debet, 
nisi  coram  Deo.  An  oath  is  not  lawful  whereby 
any  person  may  be  compelled  to  confess  or 
accuse  himself :  and  a  person  may  not  swear 
for  himself,  except  where  he  has  some  par- 
ticular power  by  act  of  parliament. 

In  chancery  the  defendant  is  put  upon  his 
oath  in  answer  to  the  plaintiff's  bill  of  com- 
plaint; but  he  has  no  means  of  compelling 
the  plaintiff  to  answer  on  his  oath,  except  by 
a  cross  or  other  bill  filed  against  him. 

"An  answer  in  chancery  is  good  evidence 
against  the  defendant  as  an  admission  upon 
oath,  aud  it  must  all  be  taken  together. 

"The  answer  ofaguardiau  is  no  evidence 
against  an  infant,  nor  the  answer  of  a  trustee 
against  a  cestui  que  trust. 

"  An  answer  is  evidence  against  privies. 
"  The  answer  of  one  defendant  is  not  evi- 
dence against  a  co-defendant ;  but  of  partners 
it  may  be." 

In  the  Code  we  find  the  following  pa- 
rallel passages : 

"  1357— The  judicial  oath  is  of  two  species: 
1st.  That  which  one  party  takes  (defere)  of 
the  other  in  order  to  make  the  judgment  of 
the  cause  depend  thereon:  it  is  called  "dect- 
sory."  2nd.  That  which  is  taken  by  the  direc- 
tion of  the  judge  to  either  of  the  parties. 

41 1358.— The  oath  decisory  maybe  tendered 
in  any  description  of  dispute  whatsoever. 

"1359.— It  can  only  be  taken  touching  a 
fact  personal  to  the  party  to  whom  it  is  put. 

u  |360. — It  mav  be  taken  in  every  stage  of 
a  cause,  and  although  there  exist  no  com- 
mencement of  proof  of  the  demaud  or  ot  the 
objection  on  which  it  is  claimed. 

1361 — The  party  to  whom  the  oath  is  ten- 
dered, who  refuses  it  or  who  does  not  consent 
to  tender  it  in  return  to  his  adversary,  or  the 
adversary  to  whom  it  has  been  tendered  in  re- 
turn, and  who  refuses  it,  must  yield  in  his  claim 
or  in  his  objection.  .  a 

"1362.— The  oath  cannot  be  tendered  m 
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return  when  the  fact  which  is  the  object 
thereof  does  not  lie  between  the  two  parties, 
but  is  purely  personal  to  him  to  whom  the  oath 
was  originally  teudered. 

**  1363.— When  the  oath  tendered  or  offered 
in  return  has  been  taken,  the  adversary  is  not 
admissible  to  prove  the  falsity  thereof. 

"  1364.— The  party  who  has  tendered  the 
oath  or  offered  it  in  return,  is  not  allowed  to 
retract  after  the  adversary  has  declared  that  he 
is  readv  to  make  such  oath. 

"  1365.— The  oath  when  taken  only  affords 
proof  in  favour  of  the  party  tak  ing  it,  or  against 
him  and  in  favour  of  his  heirs  and  assigns,  or 
against  them.  Nevertheless,  the  oath  teudered 
by  one  of  the  creditors  in  solido  to  the  debtor, 
only  discharges  the  latter  as  regards  the  share 
of  such  creditor;  the  oath  tendered  to  the 
principal  debtor  discharges  equally  his  sureties ; 
the  same  tendered  to  one  of  the  debtors  in 
solido  benefits  his  co-debtors ;  and  the  same 
tendered  to  a  surety  benefits  the  principal 
debtor.  In  the  two  latter  cases,  the  oath  of 
debtor  in  solido  or  of  the  surety  does  not  bene- 
fit the  other  co-debtors  or  the  principal  debtor, 
except  when  it  has  been  tendered  touching  the 
debt,  and  not  in  respect  of  the  fact  of  the 
solidarity  or  security. 

«'  1366.— The  judge  may  take  the  oath  of 
one  of  the  parties,  either  to  make  the  decision 
of  the  cause  depend  thereon,  or  simply  in 
order  to  determine  the  amount  of  the  sentence. 

"  1367.— The  judge  cannot  administer  the 
oath  officially,  either  upon  the  demand,  or  on 
the  objection  which  is  opposed  thereto,  except 
under  the  two  following  conditions :  it  is 
necessary,  1st,  That  the  demand  or  the  objec- 
tion should  not  be  fully  proved  ;  2nd,  that  it  be 
not  totally  destitute  of  proofs.  Except  in 
these  two  cases,  the  judge  must  either  admit 
or  reject  the  demand  absolutely  and  uncon- 
ditionally. . 

*<  1368.— The  oath  administered  officially  by 
the  judge  to  one  of  the  parties  cannot  be 
offered  in  return  by  such  party  to  the  other. 

"  1369. — The  oath  touching  the  value  of  the 
thing  demanded  cannot  be  administered  by  the 
judge  to  the  demandant,  except  where  it  is 
impossible  by  other  means  to  verify  such  value. 
The  judge  must,  even  in  this  case,  determine 
the  sum  up  to  the  amount  of  which  the  de- 
mandant shall  be  believed  upon  his  oath." 

We  regret  that  Mr.  Blaxland  has  been 
prevented  by  other  engagements  from  pro- 
ceeding further  in  his  plan.  His  labors,  so 
far  as  they  have  gone,  form  a  valuable  con- 
tribution to  professional  literature.  His 
work  will  be  useful  to  those  who  are  en- 
gaged in  re-modelling  our  own  system  of 
jurisprudence,  and  a  comparison  of  the 
English  and  French  rules  of  law,  bearing 
on  the  mutual  intercourse  of  both  nations, 
cannot  fail  to  be  generally  interesting. 

To  the  other  merits-of  Mr.  Blaxland  might 
be  added  that  of  originality  of  design. 
There  is,  however,  "  nothing  new "  for  in 


1630,  John  Cdwell,  D.  C.  L.  Cantab., 
published  a  small  work,  in  which  he  con- 
densed the  English  Law,  after  the  manner  of 
the  Civil  Law.  His  book  is  called  Instil 
ttttiones  Juris  Anglicani ;  but  it  does  not 
appear  that  Mr.  Blaxland  was  acquainted 
with  his  precursor.  The  present  Author  is 
a  Solicitor  ,who  had  intended  going  to  the 
bar,  but  has  resumed  his  practice  in  the 
former  branch  of  the  profession. 

NEW  BILLS  IN  PARLIAMENT. 


SUPPRESSION  OP  SEDITIOUS  SOCIETIES. 

This  is  a  bill  to  amend  the  39  G.  3,  c.  7°,  "  for 
the  more  effectual  suppression  of  societies 
established  for  seditious  and  treasonable  pur- 
poses, and  for  preventing  treasonable  and  se- 
ditious practices."  The  following  are  the  pro- 
posed enactments  : 

1.  That  so  much  of  the  act  39  G.  3,  c.  79, 
(sec.  27,)  as  enacts  that  every  person,  who  after 
the  expiration  of  forty  days  after  the  passing 
of  the  said  act,  shall  print  any  paper  or  boolc 
whatsoever,  which  shall  be  meant  or  intended 
to  be  published  or  dispersed,  whether  the  same 
shall  be  sold  or  given  away,  shall  print  upon 
the  front  of  every  such  paper,  if  the  same  shall 
be  printed  on  one  side  only,  and  upon  the  first 
and  last  leaves  of  every  paper  or  book  which 
shall  consist  of  more  than  one  leaf,  in  legible 
characters,  his  or  her  name,  and  the  name  of 
the  city,  town,  parish  or  place,  and  also  the 
name  (if  any)  of  the  square,  street,  lane,  court 
or  place  in  which  his  or  her  dwelling  house  or 
usual  place  of  abode  shall  be ;  and  that  every 
person  who  shall  so  omit  to  print  his  name  and 
place  of  abode  on  every  such  paper  or  book 
printed  by  him,  and  also  every  person  who  shall 
publish  or  disperse,  or  assist  in  publishing  or 
dispersing,  either  gratis  or  for  money,  any 
printed  paper  or  book  which  shall  have  been 
printed  after  the  expiration  of  forty  days  from 
the  passing  of  the  said  act,  and  on  which  the 
name  and  place  of  abode  of  the  person  printing 
the  same  shall  not  be  printed  as  aforesaid,  shall 
for  every  copy  of  such  paper  so  published  or 
dispersed  by  him,  forfeit  and  pay  the  sum  of 
twenty  pounds,  shall  be  repealed.* 

2.  I  nat  every  person  who  aftcrrthe  passing 
of  this  act  shall  print  any  paper  or  book  what- 
soever, which  shall  be  meant  to  be  published 
or  dispersed,  whether  gratuitously  or  by  way 
of  sale,  and  who  shall  not  print  upon  the  front 
of  every  such  paper,  if  the  same  shall  be  prin- 
ted on  one  side  only,  or  upon  the  first  or  last 
leaf  of  every  paper  or  book  which  shall  consist 
of  more  than  one  leaf,  in  legible  characters  his 
or  her  name  and  usual  place  of  abode  or  busi- 
ness, shall  for  every  copy  of  such  paper  so  prin- 
ted by  him  or  her  forfeit  a  sum  ot  not  more, 
than  hve  pounds :  provided  always,  that  no- 
thing herein  contained  shall  be  construed  to 
impose  any  penalty  upon  any  person  for  prin- 
ting any  paper  excepted  out  of  the  operation 
of  the  said  act,  either  in  the  said  act,  or  by  any 
act  made  for  the  amendment  thereof. 
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3.  That  in  case  of  hooks  or  papers  printed 
at  the  University  Press  of  Oxford,  or  the  Uni- 
versity Press  of  Cambridge,  the  printer,  instead 
of  printing  his  name  thereon,  shall  print  the 
following  words ;  "  Printed  at  the  university 
Press,"  together  with  the  word  "  Oxford"  or 

Cambridge,"  as  the  case  may  be. 

4 .  That  it  shall  not  be  lawful  for  any  person 
or  persons  whatsoever  to  commence,  prosecute, 
enter,  or  file  or  cause  or  procure  to  be  com- 
menced, prosecuted  entered  or  filed,  any  ac- 
tion, bill,  plaint  or  information,  in  any  of  her 
majesty's  courts,  or  before  any  justice  or  justi- 
ces of  the  peace,  against  any  person  or  persons 
for  the  recovery  of  any  fine,  penalty  or  forfei- 
ture made  or  incurred,  or  which  may  hereafter 
be  incurred,  under  the  provisions  of  this  act, 
unless  the  same  be  commenced,  prosecuted, 
entered  or  filed  in  the  name  of  her  Majesty's 
Attorney-General  or  Solicitor-General  in  thut 
part  of  Great  Britain  called  (England,  or  her 
Majesty's  Advocate  for  Scotland  (as  the  case 
may  be  respectively) ;  and  if  any  action,  bill, 
plaint  or  information  shall  be  commenced, 
prosecuted,  entered  or  filed  in  the  name  or 
names  of  any  other  person  or  persons  than  is 
or  are  in  that  behalf  before  mentioned,  the 
same  and  every  proceeding  thereupon  had  are 
hereby  declared1  and  the  same  shall  be  null  and 
void  to  all  intents  and  purposes. 

5.  That  imediatcly  after  the  passing  of  this 
act  it  shall  be  lawful  for  any  person  against 
whom  any  original  writ,  suit,  action,  bill,  plaint 
or  information  shall  have  been  sued  out,  com- 
menced or  prosecuted,  on  or  before  the  day  of 
the  passing  of  this  act,  for  the  recovery  of  any 
pecuniary  penalty  or  penalties  incurred  under 
the  said  recited  act,  to  apply  to  the  court  in 
which  such  original  writ,  suit,  action,  bill,  plaint 
or  information  shall  have  been  sued  out.  com- 
menced or  prosecuted,  if  such  court  shall  be 
sitting,  or  if  such  court  shall  not  be  sitting,  to 
any  judge  of  either  of  the  superior  courts  at 
Westminster,  or  to  any  justice  of  the  peace 
before  whom  liny  such  plaint  or  information 
shall  be  pending,  or  any  conviction  shall  have 
been  had  or  obtained,  for  an  order  that  such 
writ,  suit,  action,  bill,  plaint  or  information 
shall  be  discontinued,  or  such  conviction  be 
quashed,  upon  payment  of  the  costs  thereof 
out  of  pocket,  incurred  to  the  time  of  such  ap- 
plication being  made,  such  costs  to  be  taxed 
according  to  the  practice  of  such  court,  or  in 
case  of  any  proceeding  before  a  justice,  to  be 
taxed  and  ascertained  by  such  justice ;  and 
every  such  court  or  judge,  or  justice  of  the 
peace,  as  the  case  may  be,  is  hereby  authorized 
and  required,  upon  such  application,  and  proof 
that  sufficient  notice  has  been  given  to  the 
plaintiff  or  informer,  or  to  his  attorney,  of  the 
application  to  make  such  order  as  aforesaid ; 
and  upon  the  making  such  order  and  payment 
or  tender  of  such  costs  as  aforesaid,  such  writ, 
suit,  action,  bill,  plaint  or  information  shall  be 
forthwith  discontinued,  or  such  conviction  shall 
be  quashed,  as  the  case  may  be  :  Provided  al- 
ways, that  in  all  cases  in  which  any  such  writ, 
suit,  action,  bill,  plaint  or  information  shall 
have  been  sued  out  or  commenced  subsequent- 


ly  to  the  sixteenth  day  of  April,  one  thousand 
eight  hundred  and  thirty-nine,  it  shall  be  law- 
ful for  such  court,  judge,  or  justice  as  aforesaid 
to  make  such  order  for  discontinuing  the  same 
or  quashing  any  conviction  had  thereon,  with- 
out payment  of  any  costs  ;  and  in  every  such 
case,  on  the  making  of  such  order,  such  writ, 
suit,  action,  bill,  plaint  or  information  shall  be 
forthwith  discontinued,  or  such  conviction  shall 
be  forthwith  quashed,  as  the  case  may  be :  Pro- 
vided always,  that  nothing  herein  contained 
shall  be  deemed  or  taken  to  enable  any  person 
to  recover  back  any  mo  ney  paid  before  the 
passing  of  this  act,  in  pursuance  of  any  judg- 
ment or  conviction  duly  obtained  under  the 
provisions  of  the  said  recited  act. 

6.  That  the  said  act,  and  all  acts  made  for 
the  amendment  thereof,  except  so  far  as  herein 
repealed  or  altered,  shall  be  construed  as  one 
act  together  with  this  act. 


FORM  OF 

ARTICLES  OF  CLERKSHIP. 


MUTUAL  COVEXANTS  TO  ASSIGN  ON  NOTICE. 

Mr.  Editor. 
As  I  cannot  find  in  the  statutes  or  reports, 
anything  to  restrain  or  regulate  mutual  cove- 
nants to  assign  in  articles  of  clerkship,  I  venture 
to  request  the  favor  of  the  opinion  of  your 
readers  upon  this  subject. 

1  have  read  the  1st  chap,  of  the  2nd  vol.  of 
Chitty's  General  Practice,  and  several  other 
books  upon  this  head,  and  read  the  different 
statutes  there  referred  to.  By  stat.  2  Geo.  2, 
c.  23,  ss.  5  &  7,  (made  perpetual  by  30  Geo.  2, 
c.  19),  no  person  can  be  admitted  to  practise 
"  unless  he  has  been  bound  by  contract  in 
writing,  to  serve  as  a  clerk  for  and  during'  the 
space  of  five  years  to  an  attorney  or  solicitor." 
Mr.  Chitty  states  (p.  8),  that  the  statutes  are 
silent  as  to  the  terms  and  covenunts  in  the  ar- 
ticles, except  in  the  requisites  of  the  service  in 
the  professional  department  during  the  term 
of  five  years.  He  observes,  that  in  the  contract 
many  events  ought  to  be  more  cautiously  pro- 
vided for ;  but  does  not  mention  any  licence 
for  stipulations  that  the  master  shall  assign  the 
clerk,  at  the  requisition  of  the  clerk,  but  merely 
speaks  as  to  assignments  in  the  event  of  the . 
death  of  the  master,  or  his  discontinuing 
practice. 

The  first  above-mentioned  statute  renders  it 
essential  that  "such  person  for  and  during 
the  said  term  of  five  years  shall  have  continued 
in  such  service.  22  Geo.  2,  c.  46,  s.  9,  provides 
for  the  death  of  the  master,  or  his  leaving  off 
practice,  before  the  end  of  the  term,  and  also 
for  cancelling-  the  contract  by  mutual  consent ; 
and  for  the  clerk's  being  legally  discharged  by 
rule  of  Court  before  the  end  of  the  term.  And 
in  either  of  these  cases,  it  is  provided  that  an- 
other contract,  on  wishing  to  serve  for  the 
residue  of  the  term,  may  be  made,  and  that 
service  under  such  fresh  articles  shall  suffice. 
The  34  Geo.  3,  c.  1-4,  s.  8,  more  extensively 
provides  for  the  determination  of  the  article* 
by  any  other  event. 
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The  above  is  all  I  can  find  bearing  imme- 
diately upon  the  subject  of  the  form  of  articles. 
My  object  is  to  ascertain  whether  there  is  any 
objection  in  law,  as  being  an  insufficient  binding 
for  the  space  of  five  years,  to  the  articles  con- 
taining (after  the  common  covenants  between 
the  master  and  clerk)  mutual  covenants  between 
the  master  and  clerk,  that  the  master  shall  as- 
sign the  clerk  to  some  other  attorney  to  be 
named  by  the  clerk,  for  the  remainder  then 
unexpired  of  the  term  of  five  years,  at  any 
time  during  such  term,  on  either  of  the  parties 
giving  to  the  other  three  calendar  months' 
notice  in  writing  of  the  wish  or  intention  to  as- 
sign or  procure  such  assignment?  And  in  case 
of  an  assignment  being  made  of  the  clerk  either 
at  his  own  or  the  master's  request  under  such 
covenants,  can  any  legal  objection  be  made  at 
the  end  of  the  five  years*  service  to  admit  the 
clerk  ?  If  the  ubove  form  of  articles  cau  be 
objected  to,  in  case  the  clerk  serves  out  five 
years  under  such  articles,  can  any  objection  be* 
then  made  ?  Jt  seems  to  me  that  mutual  cove- 
nants to  assign  on  notice,  provide  for  every 
event  when  an  assignment  may  be  desirable, 
much  more  effectually  than  any  single,  pro- 
vision as  to  the  master's  leaving  off  practice, 
&c. ; — and  that  the  only  inconvenience  and 
objection  are  in  the  breast  of  the  master  or 
the  clerk- 
Ax  Articled  Clerk. 


GRIEVANCES  OF  THE  PROFESSION. 


PRE-AUDIENCE  OP  QUEEN'S  COUNSEL  ON 
MOTIONS. 

To  the  Editor  of the  Legal  Observer. 
Sir, 

Having  attended  the  Vice  Chancellor's  Court 
on  three  succeeding  motion-days,  and  experi- 
enced the  repeated  mortification  of  seeing  my 
motion  postponed  to  others  (un-thought  of  at 
the  time  my  notice  of  motion  was  given)  in 
consequence  of  the  right  of  precedence  of  cer. 
tain  counsel ;  it  has  occurred  to  me,  albeit  not 
wholly  unacquainted  with  the  refinements  of 
practical  jurisprudence,  that  the  arrangement 
from  which  my  disappointment  has  resulted 
savours  of  something  rather  at  variance  with 
the  perfection  of  either  reason  or  justice. 
^  It  appears  to  me  that  if  the  Court  were  de- 
signed as  a  mere  dispensatory  of  rewards  for 
talent,  and  the  relief  of  suitors  was  merely  a 
subordinate  or  incidental  object,  the  present 
arrangement  would  be  remarkably  judicious ; 
but  inasmuch  as  relief  to  suitors  is  the  end, 
and  counsel  are  only  part  of  the  means,  I  can- 
not help  fancying  that  the  system  might  be 
advantageously  modified. 

Who  can  deny  that  it  is  a  flagrant  injustice 
to  a  suitor  to  have  his  cause  indihniteiy  de- 
layed merely  because  two  or  three  "  monster" 
counsel,  being  entitled  to  precedence,  exclude 
their  brethren,  who  are  less  distinguished  by 
experience  or  talent,  from  transacting  the  bu- 
siness confided  to  their  advocacy  ?  And  yet  I 
reiterate  the  fact,  that  for  three  succeeding 


motion-days  no  opposed  motions  have  been 
made,  except  those  in  which  one  or  other  of 
the  "  leviathans"  have  figured. 

Will  you  tell  me,  Mr.  Editor,  in  the  name  of 
common  sense,  why  motions  should  not  be  set 
down  or  entered  in  some  manner  which  would 
admit  of  their  being,  in  ordinary  cases,  taken 
with  some  regard  to  the  priority  to  which,  in 
point  of  time,  they  would  appear  to  be  respec- 
tively entitled  ?  J.  C. 

  / 

COSTS  OP  SETTING  ASIDE  JUDGE'S  ORDERS* 

To  (he  Editor  of  the  Legal  Observer. 
Sir, 

Feeling  assured  that  it  is  not  only  your  wish 
to  "  observe,"  but  as  far  as  possible  to  give 
publicity  to  all  matters  that  will  in  anywise 
benefit  the  profession,  I  beg  to  bring  to  your 
notice  a  grievance  that  has  always  existed,  but 
never  to  the  extent  it  does  at  the  present  time. 
It  is  the  serious  expense  that  attorneys  are  put 
to  in  reversing  the  orders  of  judge's  made  at 
chambers.  The  practice  is,  when  you  appeal 
against  a  judge's  order,  and  succeed  in  rever- 
sing it,  you  individually  have  to  pay  the  costs 
out  of  your  own  pocket.  Why  ?  not  because 
you  were  in  error,  but  because  the  judge  was 
misinformed.  Some  attorneys  charge  these 
kind  of  expences  to  their  clients,  but  their 
doing  so  makes  it  very  oppressive  to  them ;  and 
the  attorney  frequently  pays  them  out  of  his 
own  pocket,  and  thereby  decreases  the  very 
small  profits  which  his  profession  now  produces 
him  to  a  still  lower  ebb. 

I  do  not  intend  to  urge  for  one  moment  that 
tho  learned  judges  ought  to  pay  the  costs 
themselves,  but  I  do  mean  to  contend  that 
some  steps  ought  to  be  taken  to  prevent  tho 
oppression  to  the  attorney.  The  reason,  I 
conceive,  of  so  many  orders  being  reversed  is, 
that  the  new  judges,  for  want  of  practice,  are 
not  conversant  with  points  of  detail,  although 
otherwise  they  may  be  exceedingly  able  lawyers. 
The  only  course  that  I  can  point  out  to  do 
away  with  this  grievance,  and  to  make  (accord- 
ing 10  the  act  of  parliaments,  the  practice  of 
the  Courts  both  uniform  and  settled,  is  to  ap- 
point one  judge  to  sit  constantly  at  chambers, 
and  he  would  in  a  short  time  become  so  well 
acquainted  with  the  practice  that  appeals 
would  rarely  occur. 

W.  H.  S. 


SELFXTIONS 
FROM  CORRESPONDENCE. 

ADMISSION  OF  PALATINE  COURT  ATTORNEYS 
INTO  THE  SUPERIOR  COURTS. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

1  beg  to  draw  your  attention  to  a  case  reported' 
in  your  last  volume,  p.  609. 

*'*  Where  an  attorney  of  the  County  Palatine 
of  Lancaster  is  desirous  of  being  admitted  in 
the  Superior  Courts,  he  will  not  be  relieved 
from  undergoing  the  usual  examination." 
Now  the  above  decision  is  wrong,  both  in  law 
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and  principle.  It  is  in  contradiction  in  toto 
for  a  legislative  enactment.  By  the  9  G.  4, 
c.  49,  s.  4,  it  was  provided  that  an  attorney 
of  the  Court  of  Pleas  at  Lancaster,  may,  as  a 
matter  of  course,  be  admitted  of  the  Courts  at 
Westminster,  on  paying  a  certain  "  additional'1 
duty.  Now,  in  fact,  looking  strictly  at  that 
enactment,  attorneys  admitted  in  the  Court  of 
Pleas  at  Lancaster,  are  considered  and  have  a 
right  to  practise  as  attorneys  there;  and  upon 
the  payment  of  the  "additional''  duty,  and 
signing  the  roll,  they  have  a  right  to  practice 
in  any  of  the  Courts  at  Westminster.  If  they 
are  bound  to  go  through  the  ordeal  of  exami- 
nation, they  must  also  go  through  the  ordeal 
of  a  re-admission,  and  the  act  becomes  a 
1  •  dead  letter."  The  decision,  I  presume,  is 
founded  on  the  new  rules  as  to  examination 
of  attorneys,  but  it  is  submitted,  that  those 
rules  are  not  in  the  least  applicable  to  this  case, 
for  the  applicant  may  be  a  man  of  years,  and 
only  have  given  his  mind  and  attention  to  one 
branch  of  the  law,  viz.  Conveyancing;  and 
perhaps,  may  never  require  to  puzzle  his  brain 
ever  the  multiplicity  of  cases  and  rules  to  arrive 
at  a  just  conclusion  of  the  proper  steps  to  be 
taken  in  a  Chancery  suit  or  an  action  at  Law. 

W.  H.  S. 

[The  words  of  the  section  referred  to  are, 
"  that  upon  payment  of  the  sum  of.  1 20/."  &c. 
and  "  the  person  having  served,  shall  be  capa- 
ble of  being1  admitted  an  attorney  or  solicitor 
in  anyone  or  more  of  the  Courts  at  Westmins- 
ter." This  is  no  repeal  of  the  previous  acts, 
which  directed  the  Judges  to  inquire  into  the 
fitness  and  capacity  of  persons  applying  to  be 
admitted. — Ed.] 


Sir, 


STAMP  DISTniDUTORS. 


It  is  a  fact  sufficiently  notorious,  that  every 
petty  market  town  in  the  kingdom  has  a  stamp 
distributor,  at  whose  office  solicitors  may  pur- 
chase stamps  ;  yet,  strange  to  say,  the  Borough 
of  Southwark,  with  a  population,  according  to 
the  last  decennial  census,  of  between  ^  00,000 
and  400,000  persons,  is  without  such  an  office, 
whereby  the  professional  gentlemen  resident 
in  it  sustain  much  inconvenience  and  delay  in 
procuring  stamps,  which,  in  cases  of  emer- 
gency, are  often  required  at  the  moment,  and 
they  are  compelled  to  go  to  Somerset  House, — 
a  distance  of  about  three  miles,  and  in  some 
cases  exceeding  four  miles  to  obtain  them, 
thereby  occasioning  much  delay.  Surely  on  a 
proper  representation  to  government  by  the 
Incorporated  Law  Society,  the  evil  would  be 
instantly  remedied  by  the  appointment  of  a 
functionary,  who  should  be  provided  by  the 
commissioners  in  the  usual  way,  with  all  stamps 
for  distribution.  Formerly,  the  borough  pos- 
sessed such  a  convenience :  why  it  was  with- 
drawn doth  not  appear. 

  A  Solicitor. 

RETURN  OP  PREMIUM. — BANKRUPTCY. 

Sir, 

It  having  been  held  in  a  recent  case  {ex parte 
Prideaur,3  JVJylne  and  Craig,  327),  that  an 


articled  clerk  to  an  attorney  is  not  an  appren- 
tice within  the  meaning  of  the  49th  section  of 
the  Bankruptcy  Act,  6  G.  4,  c  16',  I  submit 
to  you  the  propriety  of  the  Incorporated  Law- 
Society  endeavouring  to  obtain  a  legislative 
enactment  to  meet  the  case,  which  is  clearly 
within  the  mischief  intended  to  be  remedied  by 
the  act. 

A  Solicitor. 


SUPERIOR  COURTS. 


Wia  Cbanrrllar'*  Court. 

WILL. — CONSTRUCTION. 

A  testatrix,  in  execution  of  a  power,  appointed 
150/.  a-year  to  her  husband,  part  of  the 
dividends  on  10,000/.  consols,  or  of  the 
securities  in  which  the  same  should  be  vested 
at  her  death  ;  and  so  much  as  should  not  be 
necessary  to  be  set  apart  for  that  purpose, 
she  gave  to  J.  R.  B.  The  consols  were 
sold  out,  and  the  proceeds  vested  on  mort- 
gage after  the  execution  of  the  appoint- 
ment, and  remained  so  vested  until  testa- 
trix's death,  when  it  was  called  in  :  Held, 
that  in  whatever  security  the  money  should 
be  again  hid  out,  a  sufficient  sum  should  be 
set  apart  to  produce  the  annuity  of  150/. 

A  testatrix  by  her  will,  dated  in  1806,  gave 
to  her  executors  10,000/.  3  per  cent,  reduced 
hank  annuities,  upon  trust,  during  the  life  of 
Mrs.  Elizabeth  Schenck,  to  pay  the  interest 
and  dividends  to  her  separate  use,  independent 
of  her  husband ;  and  after  her  death,  to  pay 
the  same  to  such  persons  as  she  should  in  her 
lifetime  by  deed  or  will  appoint;  and  the  tes- 
tatrix empowered  Mrs.  Schenck  to  appoint  by 
will  to  Colonel  Schenck,  ber  husband,  auy 
aunual  sum,  not  exceeding  150/  a-year,  to  be 
paid  to  him  half-yearly,  during  his  life,  out  of 
the  interest,  dividends,  and  annual  produce  of 
the  said  trust  money.  Mrs.  Schenck  by  her 
will,  dated  in  1813,  and  made  pursuant  to  and 
in  execution  of  the  power  given  her  by  the 
will  of  the  first  testatrix,  bequeathed  and  ap- 
pointed the  annual  sum  of  150/.,  part  of  the 
interest,  dividends,  and  annual  produce  of  the 
said  10,000/.,  or  of  the  stocks,  funds,  or  secu- 
rities into  or  upon  which  the  same  should  be 
charged  or  secured  at  her  death,  unto  her 
husband  Colonel  Schenck ;  and  after  his  death, 
she  bequeathed  and  appointed  so  much  or  such 
part  of  the  said  sum  of  10,000/.  3  per  cent, 
reduced  annuities,  or  of  the  stocks,  funds,  or 
securities  into  and  upon  which  the  same  should 
be  charged  or  secured,  from  which  the  said 
annual  sum  of  150/.  should  have  arisen,  to 
Arabella  Bullock ;  and  as  to  so  much  and  such 
part  of  the  said  sum  of  10,000/.  3  per  cent., 
&c.  or  the  stocks,  &c.  upon  which  the  same 
might  be  charged  or  transferred  at  his  death, 
which  should  not  be  necessary  to  set  apart  in 
pursuance  of  her  said  will  and  the  appoint- 
ment therein  contained  for  the  benefit  of 
Colouel  Schenck  for  his  life,  she  bequeathed 
and  appointed  the  same  to  J.  B.  Brown,  his 
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executors,  administrators,  and  assigns.  Ara- 
bella Bullock  died  in  the  lifetime  of  the  tes- 
tatrix, Mrs.  Schenck,  who  thereupon  made  a 
codicil  to  her  said  will,  and  thereby  gave, 
after  the  death  of  her  said  husband,  so  much 
of  the  said  10,000/.  3  per  cent.,  &c.  or  of  the 
stocks  or  securities  into  or  upon  which  the 
same  should  be  then  charged,  from  which  the 
said  annual  sum  of  1 50/.  should  have  arisen, 
among  such  of  Mrs.  A.  Bullock's  daughters 
as  should  be  living  and  unmarried  at  the  time 
of  testatrix's  death.  Between  the  times  of  the 
dates  of  the  will  and  codicil  of  Mrs.  Schenck, 
the  executors  and  trustees  of  the  will  of  the 
first  testatrix  sold  out,  at  Mrs.  Schenck's  re- 
quest, the  10,000/.  3  per  cent,  reduced  annui- 
ties, and  invested  the  proceeds  on  mortage  of 
freehold  estates,  at  5  per  cent,  interest.  After 
Mrs.  Schenck's  death,  notice  was  given  by  the 
owner  of  the  equity  of  redemption  of  the 
mortgaged  premises  of  his  intention  to  re- 
deem; whereupon  Mrs.  Bullock's  children 
filed  this  bill,  and  prayed  for  a  direction 
against  the  executors  and  trustees  of  the  first 
testatrix's  will,  that  a  sufficient  6um  be  set 
apart  out  of  the  said  testatrix's  estate  to  pay 
150/.  a-year  to  Colonel  Schenck  during  his 
life,  and  for  a  declaration  that  the  plaintiffs 
should  be  entitled  to  that  fund  after  his  death. 

The  cause  having  come  to  be  heard  before 
the  Vice  Chancellor, 

Mr.  Knight  Bruce  and  Mr.  Wilbraham,  for 
the  plaintiffs. — At  the  death  of  Mrs.  Schenck 
the  fund  produced  5/.  per  cent.,  but  any  re- 
duction of  the  interest  by  the  redemption  of 
the  mortgage  ought  not  to  prejudice  Colonel 
Schenck,  to  whom  his  wife,  under  the  power 
given  her,  intended  to  bequeath  150/.  a-year 
certain.  Any  reduction  in  the  interest  of  the 
fund  should  not  prevent  his  receiving  his  full 
annuity.  May  v.  Bennett;*  Trevor  v.  Trevor* 

Mr.  Iltid  Nicholl,  for  Colonel  Schenck, 
used  similar  arguments  with  those  which  were 
urged  for  the  plaintiffs,  insisting  that  the  in- 
tention of  Mrs.  Schenck  clearly  was  to  give 
150/.  a-year  certain  to  her  husband,  which  the 
power  in  the  former  will  fully  warranted  her 
to  do. 

Mr.  Jacob  and  Mr.  L.  Shadwell,  for  the  de- 
fendant J.  R.  Brown,  and  his  assignees,  ob- 
served, that  the  power  given  by  the  first  will 
to  charge  the  securities  enured  only  during 
Mrs.  Schenck's  life  j  the  power  was  gone  at 
her  death.  Whatever  was  the  sum  necessary 
to  produce  the  150/.  a-year  at  her  death,  so 
much  only  would  the  Court  now  set  apart  of 
the  capital  for  producing  the  annuity.  That 
was  half  the  10,000/.  stock,  which  being  now 
reduced  to  about  6000/.  in  money,  3000/.  only 
would  be  set  apart  for  the  annuity.  Where  a 
specific  sura  was  the  subject  of  gift,  the  resi- 
duary legatee  was  as  much  a  specific  legatee 
as  the  pcrsou  to  whom  part  was  given  for  life. 
If  the  construction  insisted  on  by  the  plaintiffs 
were  to  be  admitted,  the  amount  of  Mr. 
Brown's  legacy  would  be  uncertain  and  am- 
bulatory until  the  death  of  Colonel  Schenck. 


»  1  Russ.  370. 


*  5  Russ.  24. 


The  present  fund  should  be  apportioned  be- 
tween the  parties. 

The  Vice  Chancellor  said,  that  when  this 
case  wa3  argued  before  him  a  few  days  ago, 
be  had  a  very  strong  impression  in  favour  of 
the  construction  contended  for  by  the  plain- 
tiffs; but  he  was  anxious  to  see  the  will  of 
Mrs.  Legh,  the  original  testatrix,  in  order  to 
collect  every  light  that  might  be  derived  from 
it  on  the  subject.  The  difficulty  had  arisen 
thus :  Mrs.  Schenck,  meaning  to  divide  the 
fund  into  two  parts,  had  not  used  the  same 
language  with  regard  to  both :  the  language 
of  the  latter  part  was  not  correlative  with  that 
of  the  first  part.  Nothing  was  more  plain 
than  this:  that  she  first  intended  her  husband, 
at  all  events,  to  have  150/.  a-year  arising  from 
the  interest  of  a  portion  of  the  fund,  whatever 
that  might  be,  and  that  fund  afterwards  to  be 
given  to  Mrs.  Arabella  Bullock,  which  should 
by  reason  of  its  magnitude  in  corpus  represent 
that  portion  of  the  whole  out  of  which  the 
150/.  should  have  arisen.  Having  given  that, 
all  the  rest  was  meant  to  go  to  Mr.  Brown ; 
and  it  came  to  this,  that  she  had  by  a  blunder 
of  language,  and  not  being  aware  of  the 
course  this  Court  would  adopt,  after  giving 
a  certain  part,  so  given  the  remainder,  as  if 
she  meant  to  trench  on  the  part  first  given. 
What  would  the  Court  have  done  if  it  had  not 
found  the  fund  in  consols  or  reduced  3  per 
cent,  hank  annuities?  His  Honor  did  not 
consider  what  it  would  have  done  if  it  had 
found  it  invested  on  private  security,  namely, 
on  mortgage,  with  some  private  arrangement 
subsisting  that  the  interest  should  be  un- 
altered and  the  money  not  liable  to  be  called 
in  and  paid  off.  He  considered  that  this  Court 
would,  in  administering  the  equity  that  arose 
on  Mrs.  Schenck's  will,  have  ordered  the 
fund  into  Court,  to  be  vested  in  consols,  &c. 
Out  of  such  fund  Colonel  Schenck  would  be 
entitled  to  receive  150/.,  and  the  remainder 
would  go  to  Mr.  Brown.  It.  was  his  opinion 
that  Colonel  Schenck  was  entitled  to  recover 
150/.  a-year  for  life.  The  surplus  alone  be- 
longed to  Mr.  Brown  and  his  assignees.  The 
costs  should  be  paid  out  of  the  whole  fund. 

Bullock  v.  Thomas  and  others.— Sittings  at 
Lincoln's  Inn,  before  Easter  Term,  1839. 

»oIW  Court 

LEOA  CT.— EVIDENCE. 

A  testator  gave  A.  the  mm  of  100/.,  "  which 
said  sum  is  owing"  to  me  by  bond  from 
A.'s  father.*'  In  a  suit  by  A.  against  the 
executor  for  the  legacy,  an  affidavit  by  A.'* 
father  was  offered  in  support  of  the  answer, 
admitting  the  existence  of  the  bond,  but 
stating  circumstances  which  went  to  shew  it 
was  fraudulent :  Held,  the  legacy  was 
specific,  and  that  the  affidavit  was  not 
admissible,  on  the  ground  of  interest ;  but 
whether  the  bond  was  good  or  not,  further 
inquiry  was  directed  before  the  Master. 

David  Morgan  by  his  will,  dated  July  1322, 
bequeathed  to  his  granddaughter,  Marv  Davies, 
the  sum  of  100/.,    which  said  sum  is  owing  to 
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me  by  bond  from  her  father,  Edward  Davies," 
and  he  appointed  his  son,  William  Morgan, 
his  executor,  who  proved  the  will ,  and  took 
possession  of  the  property  left  by  the  testator, 
to  the  amount  of  200/.    Mary  Davies,  on 
attaining  her  age  in  18M4,  applied  to  the 
executor  for  payment  of  the  legacy,  and  on 
bis  refusal  she  filed  this  bill  against  him.  The 
bill,  after  setting  forth  the  will,  and  stating 
that  Edward  Davies,  plaintiff's  father,  owed 
the  testator,  at  the  time  of  his  death,  100/.  by 
bond,  prayed  that  she  might  be  declared  enti- 
tled to  the  legacy  secured  by  the  said  bond, 
and  for  an  account  of  what  was  then  due  to 
her  in  respect  of  the  same,  and  that  defen- 
dant might  be  decreed  to  pay  what  should  be 
found  due  on  such  account.   The  defendant 
by  his  answer,  stated  that  previous  to  the 
marriage  of  Edward  Davies  with  Mary  Mor- 
gan, testator's  daughter,  in  LSI John  Davies, 
the  father  of  Edward,  objected  to  the  portion 
of  250/.   offered  by  the  testator  with  his 
daughter,  as  insufficient ;  whereupon  Edward 
Davies  and  the  testator  entered  into  a  scheme 
to  deceive  John  Davies,  by  the  testator  agree- 
ing to  execute  two  bonds,  one  for  300/.,  and  a 
second  for  100/.,  to  Edward  Davies,  who  in 
return  executed  two  bonds  to  the  testator, 
one  for  100/.,  and  a  second  for  50/..  payable 
at  a  future  period.   The  testator  paid  40/.  on 
the  bond  lor  300/.,  and  received  that  bond 
from  his  daughter,  Mrs.  Davies,  without  con- 
sent of  her  husband.  Tbe  testator  at  his  death 
held  the  two  bonds  of  Edward  Davies,  who 
then  also  held  the  testator's  bond  for  100/. 
Tbe  answer  stated  that  the  100/.  bond  given 
by  Edward  Davies  was  the  bond  mentioned  in 
the  will,  and  that  the  defendant  being  advised 
that  it  was  concerted  in  fraud,  did  not  take  any 
proceedings  to  recover  the  amount,  and  that 
if  he  had,  Edward  Davies  would  be  entitled  to 
set  off  the  testator's  bond  for  100/.  in  his  pos- 
session.   In  support  of  the  answer,  the  defen- 
dant obtained  an  affidavit  from  Edward  Davies 
deposing  to  these1  facts  respecting  the  exchange 
of  bonds,  &c.    Three  questions  were  raised  on 
the  bill  and  answer— 'first,  whether  the  said 
bequest  was  a  specific  legacy ;  secondly,  whe- 
ther the  alHdavit  of  Edward  Davies  was  admis- 
sible in  evidence;  and  thirdly,  whether  the 
bond  was  good  under  the  circumstances. 

Mr.  Pemberton  and  Mr.  Cole,  for  the  plain- 
tiff, contended  that  the  bequest  was  a  pecu- 
niary legacy,  with  a  fund  pointed  out  for  the 
payment ;  and  in  default  of  that  fund  it  was 
payable  out  of  the  general  assets  of  the  testa- 
tor. It  was  the  fault  of  the  defendant  that  he 
did  not  recover  the  amount  of  the  bond.  His 
testator's  estate,  however,  bad  the  benefit  of 
it,  as  according  to  his  answer  there  was  a  set- 
off to  this  bond  by  the  bond  in  the  hands  of 
Edward  Davies.  There  was  no  pretence  for 
saying  this  was  a  specific  legacy.  Foteler  v. 
Irilloughby*  Edward  Davies  having  a  direct 
interest  in  this  suit,  his  affidavit  was  not  admis- 
sible in  evidence  :  it  went  clearly  to  discharge 
hitn  from  payment  of  his  bond.    There  was 

a  2  Sim.  &  Stu.  354. 


no  evidence  to  impeach  the  bond,  and  there 
was  no  ground  to  presume  satisfaction. 

Mr.  Girdlcstone  and  Mr.  Bigg,  for  the  de- 
fendant, insisted  that  this  was  a  specific  legacy, 
aud  it  was  so  treated  bv  the  allegations  and 
prayer  of  the  plaintiff's  bill.  It  was  clear  by 
the  words  of  tbe  bequest  that  what  the  testa- 
tor intended  to  give  was  the  identical  sum 
secured  by  the  bond.  Edward  Davies  cannot 
take  any  benefit  from  a  decree  in  this  suit, 
whichever  way  it  goes,  and  therefore  his 
affidavit  of  the  circumstances  under  which  the 
bond  was  given  ought  to  be  received  in  evi- 
dence, as  he  is  the  only  person  now  living  who 
can  speak  to  this  transaction.  The  evidence 
of  an  interested  witness  may  be  read  in  a  suit 
in  equity,  under  the  act  3  &  4  W.  4,  c.  42, 
ss.  26  &  2/  :  it  was  so  held  by  the  Vice  Chan- 
cellor. Wheat  r.  Graham*  This  affidavit 
would  shew  that  the  bond  was  fraudulent,  and 
therefore  void. 

Lord  Langdale,  M.  R.,  after  reading  the 
words  of  the  bequest,  said,  he  was  of  opinion 
that  the  words  44  which  said  sum  is  owing  to 
me  by  bond,"  &c.  shewed  that  it  was  the  sum 
secured  by  the  bond  that  was  bequeathed,  and 
the  legacy  therefore  was  specific.  With  re- 
spect to  the  affidavit,  he  was  clearly  of  opinion 
that  it  could  not  lie  received,  as  Edward 
Davies  had  an  interest  in  the  subject  of  tbe 
suit,  though  be  could  not  have  any  benefit 
from  the  decree.  The  real  question'  between 
the  parties  was,  whether  the  bond  was  valid  or 
not.  As  the  affidavit  could  not  be  admitted  in 
evidence  to  shew  the  circumstances  stated  in 
the  answer  respecting  the  bond,  the  Court  was 
not  in  a  situation  to  determine  that  question. 
There  was,  however,  enough  stated  in  tbe  an- 
swer to  justify  the  Court  in  calling  for  further 
inquiry.  That  inquiry  must  be  whether  the 
bond  is  a  valid  subsisting  instrument,  and  if  it 
is  so,  whether  the  defendant  could  have  re- 
covered on  it.  Let  there  be  a  reference  to 
the  Master,  with  liberty  to  state  special  cir- 
cumstances. 

Davies  v.  Morgan. — Sittings  at  the  Rolls, 
Chancery  Lane,  before  Easter  Term,  1839. 

Ourcn'rf  Bcncrj. 
[Before  the  Four  Judges.] 

INSOLVENT. — SECRET  AGREEMENT. 

A.  being  in  insolvent  circumstances  offered  his 
creditors  a  composition  of  9s  in  the  pound. 
B.  one  of  the  creditors,  refused,  but  after- 
wards made  a  secret  agreement  with  A.  to 
be  secured  the  full  amount  of  his  debt  by 
bills  for  the  difference.  B.  then  signed  the 
composition  deed.  The  lulls  were  given  9 
ana  afterwards  paid:  Held,  that  A.  could 
not  recover  Itack  the  amount  as  money  had 
and  received  to  his  use,  and  that  it  made  no 
difference  whether  he  paid  the  bills  in  con- 
sequence of  an  action  brought  against  him  on 
them,  or  without  such  action  being  brought. 

This  was  an  action  for  money  had  and  re- 
ceived, and  was  brought  to  recover  a  sum  of 
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30/.  paid  by  the  plaintiff  to  the  defendau 
under  the  following  circumstance : — The  plain- 
tiff had  been  in  business,  aud  the  defendant 
was  one  of  his  creditors.    The  plaintiff  having 
become  embarrassed,  called  his  creditors  tog£ 
ther,  and  proposed  to  pay  thetn  a  composition 
of  &s.  in  the  pound.   The  defendant  refused 
to  accept  the  proposed  composition,  but  com- 
municated to  the  plaintiff,  without  the  know, 
ledge  of  the  other  creditors,  that  he  would 
give  his  consent  to  the  composition  if  the  rest 
of  his  debt  was  secured  to  hun  in  another  way. 
The  plaintiff  being  desirous  of  getting  the  com- 
position effected,  agreed  to  buy  off  the  opposi- 
tion of  the  defendant  by  securing  him  the 
amount  of  the  difference.    He  therefore  ac- 
cepted a  hill  of  exchange  drawn  by  a  person 
named  Preston,  a  clerk  of  the  defendant,  for 
the  sum  of  301.  which  was  the  amount  of  the 
difference  between  the  composition  and  the 
full  debt.   The  defendant  then  acceded  to  the 
composition.    When  the  bill  became  due  it 
was  paid.  The  plaintiff  now  sought  to  recover 
back  the  amount.   The  defendant  pleaded  non 
assumpsit.  The  cause  was  tried  before  Lord 
Denman,  C.  J.,  at  Guildhall,  when  his  lord 
ship  expressed  an  opinion  that  the  defendant 
having  obtained  the  money  in  fraud  of  the 
other  creditors,  was  liable  to  refund  it,  and 
therefore  directed  a  verdict  for  the  plaintiff. 
A  rule  had  since  been  obtained  to  set  aside 
this  verdict,  and  enter  a  nonsuit. 

Mr.  Phtt  and  Mr.  Richards  shewed  cause. 
This  is  not  a  case  of  voluntary  payment,  nor 
do  the  cases  on  that  subject  bear  upon  the 
present.    In  all  those  cases  there  is  an  absence 
of  fraud,  but  the  main  feature  of  this  case  is 
the  fraud,  and  this  case  must  therefore  be  de- 
cided on  the  rule  which  applies  to  frauds 
practised  by  one  creditor  in  common  with 
the  debtor  upon  the  rest  of  the  creditors.  The 
payment  here  was  not  voluntary.    Here  the 
bill  was  extorted  from  the  debtor  bv  pres- 
sure, and  the  same  means  secured  to 'the  de- 
fendant the  payment  of  it.    The  test  by  which 
to  decide  this  case  is,  whose  money  is  that 
which  is  the  subject  of  the  action?    It  is  the 
money  of  the  plaintiff,  and  the  defendant  there- 
fore must  be  taken  to  have  received  it  for  the 
plaintiff's  use.    7 he  Duke  de  Cadaval  v.  Col- 
lins* shews  that  the  money  is  still  the  money 
of  the  plaintiff.    There  the  plaintiff  paid  the 
money  under  the  pressure  of  an  illegal  arrest, 
and  he  was  afterwards  allowed  to  recover  it 
back  as  money  had  and  received  to  his  use. 
[Lord  Denmm,  C.  J.— That  case  would  be 
more  like  the  present,  if  the  money  here  had 
been  paid  at  the  time  that  the  agreement  was 
made.    Why  should  not  this  plaintiff  have 
defended  an  action  ou  the  bill,  instead  of 
waiting  to  bring  the  present  action.]    If  the 
defendant  is  now  permitted  to  retain  this  mo- 
ney, he  will  be  made  the  lawful  holder  of  it, 
notwithstanding  the  principle  of  law  which 
declares  that  no  person  shall  acquire  a  property 
in  money  obtained  by  his  own  iraudulent  act. 
This  money  was  obtained  by  one  creditor  in 
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fraud  of  the  others,— it  never  ceased  to  be  the 
property  of  the  insolvent.    [Lord  Denman, 
O.  J.— South  v.  Cufk  is  the  same,  with  this 
exception  that  there  the  bill  had  been  neg0. 
ciated;   but  suppose  that  the  plaintiff  had 
merely  made  a  promise  to  pay,  and  had  chosen 
to  keep  bis  promise,  could  he  afterwards  have 
come  to  the  Court  to  ask  to  recover  back  tlie 
money  he  had  paid  ?]    Under  such  cireum. 
stances  as  exist  in  this  case,  he  could,  for  the 
law  will  not  permit  a  creditor  successfully  to 
practise  such  a  fraud.    [Lord  Denman,  C.J  — 
Hut  then  the  law  gives  the  debtor  the  means 
of  resisting  the  fraud.]    Hut  he  is  not  bound 
to  employ  those  means  in  the  first  instance. 
I  he  fraud  makes  the  whole  transaction  void 
and  no  property  is  transferred.    The  whole 
transaction  is  a  nudum  pactum.    [Lord  Den- 
man,    J.    You  mU6l  ari,ue  that  it  is  WQrge 

than  a  nudum  pactum— that  it  is  an  agreement 
not  without  a  consideraiion,  but  with  a  bad 
and  fraudulent  cousideration.    Still,  if  one  of 
t.ie  two  parties  with  a  full  knowledge  of  the 
tacts,  chooses  to  pay  the  money,  can  he  after- 
wards recover  back  that  money?]    He  can 
>ecause  no  property  has  passed.    In  all  the' 
cases  from  Cochshott  v.  Dennett,'  to  the  pre- 
sent time,  the  doctrine  established  is,  tlmt 
where  there  U  an  arrangement  between  an  in- 
solvent and  a  b„dy  of  creditors,  it  shall  not 
l»e  lawful  for  any  one  to  secure  for  himself 
an  advantage  not  enjoyed  by  the  other  cre- 
ators,   lins,  therefore,  is  not  the  money  of 
the  debtor,  but  of  the  other  creditors.  It 
h  dear  that  what  is  unlawful  cannot,  if  done 
confer  any  right  on  those  that  do  it.  The 
attendant  cannot  therefore  retain  what  he 
has  unlawfully  obtained.    If  the  money  had 
been  paid  at  the  time  of  the  arrangement, 
there  would  have  been  no  doubt  upon  the 
matter.     I  lie  fact  that  it  was  not  paid  till 
afterwards,  cannot  make  any  difference  in  the 
legal  result.    There  is  one  case  which  is  very 
strong  on  tin*  point.    It  u  the  ca,e  of  Turner 
v.  Movie*  t|ie  marginal  note  of  which  is  in 
the  following  terms :— "  Where  a  creditor  had 
signed  a  composition  deed  in  favour  of  his 
debtor,  but  afterwards  induced  the  latter  to 
give  him  bills  for  the  full  amount  of  his  debt 
dated  the  day  before  the  composition  deed! 
and  after  receiving  one  instalment  sued  the 
debtor  upon  the  bills  and  recovered  the  amount 
minus  the  instalment  paid  :  Held,  that  the 
debtor  might  maintain  an  action  for  money 
had  and  received,  against  the  creditor,  to  re- 
cover the  difference  between  the  amount  of 
the  composition  and  the  full  amount  of  the 
debt."    [Lord  Denman,  C.  J.—I  do  not  see, 
according  to  the  marginal  note,  how  that  could 
e  a  case  of  fraud,  for  the  instrument  there 
was  obtained  afterwards.]    But  though  it  was 
given  afterwards,  it  was  antedated.  In  Msnger 
v.  Spalding,*  the  defendant  held  as  a  security 
lor  a  debt  due  to  him  a  policy  of  insurance 
-  
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effected  by  his  debtor.  The  policy  was  secretly  I 
assigned  to  the  defendant,  who  then  signed  a 
composition  deed.  The  policy  was  paid,  but 
the  full  amount  of  the  composition  agreed 
upon  was  not  paid.  The  debtor  became  bank- 
rupt, aud  his  assignees  were  held  entitled  to 
recover  the  amount  of  the  policy.  The  case 
of  Smith  v.  Cuff  was  pressed  on  the  Court  iu 
the  argument  in  Msager  v.  Spalding,  and 
Turner  v.  Hooie,  and  as  Serjt.  Talfourd  was  un- 
able to  distinguish  the  latter  case  from  the  one 
which  he  was  arguing,  the  Court  adopted  the 
doctrine  in  that  case,  and  made  the  rule  abso- 
lute against  him.  That  case  has  therefore  been 
distinctly  recognized.  Colman  v.  Waller*  and 
Hills  v.  Street are  illustrations  of  the  same 
principle. 

Mr.  Kelly  in  support  of  the  rule. — There  can 
be  no  reasonable  doubt  that  this  action  is  not 
maintainable.  It  is  admitted  that  if  the  money 
had  been  obtained  by  extortion  or  duress,  or 
fraud,  or  by  any  compulsion  whatever,  the 
defendant  could  not  retain  it  against  the  de- 
mand of  the  plaintiff.  All  the  authorities  shew 
that  the  money  never  could  have  been  re- 
covered by  the  defendant  against  the  plaintiff 
upon  the  bill.  But  it  is  on  that  very  ground 
that  the  phtintff,  having  paid  it.  cannot  now 
recover  it  back.  It  has  been  a  voluntary  pay- 
ment on  his  part.  The  cases  which  have  been 
cited,  with  the  exception  of  Hoole  v.  Turner, 
are  not  applicable.  [Lord  Denman,  C  J. — 
You  might  admit,  without  injury  to  your  argu- 
ment, that  if  the  present  defendant  had  ar- 
rested the  plaintiff,  and  so  obtained  the  money, 
the  plaintiff  could  not  have  maintained  the 
action].  That  would  bring  the  case  nearer 
that  of  Cadaval  v.  Collins.  The  note  of  the 
case  ('  Turner  v.  Hoole,  is  in  Harrison's 
Digest ;  but  if  the  note  properly  represents  the 
case  itself,  then  it  is  submitted  that  that  case  is 
bad  law. 

Lord  Denman,  C.  J. — I  feel  no  difficulty  in 
this  case  but  what  arises  from  the  case  of 
Turner  v.  Hoole.  It  is  better  therefore  that 
we  should  look  at  that  case,  the  more  so  as  there 
is  something  singular  in  the  report  of  the  case 
of  Msager  v.  Spalding,  in  Bingham. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J. — I  think  that  this  rule 
must  be  made  absolute.  The  principle  on 
which  I  proceeded  at  nisiprius  is  right,  but  it 
did  not  apply.  The  principle  which  ought  to 
have  been  applied  to  this  case,  is  the  well 
known  principle  of  law  that  a  creditor  cannot 
he  allowed  to  take  advantage  of  circumstances 
to  extort  from  the  debtor  securities  in  fraud  of 
the  other  creditors.  But  there  is  another 
principle  of  law  which  is  equally  well  esta- 
blished, namely,  that  when  a  man  has  volun- 
tarily paid  money,  he  cannot  recover  it  back, 
if  at  the  time  of  the  payment  he  knew  all  the 
facts,  for  as  to  the  law  he  must  be  supposed  to 
be  acquainted  with  that  Marriott  v.  Hampton,11 
is  an  authority  for  that,  and  that  principle  we 
were  not  interested  in  impugning  in  the  case 
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of  The  Duke  de  Cadaval  v.  Collins.   It  is  true 
that  the  test  applied  there  was,  whose  money 
is  it  that  is  the  subject  of  the  action  ?  and  the 
answer  was,  that  it  was  still  the  money  of  the 
Duke  of  Cadaval.    But  apply  that  principle 
here.    Can  we  say  that  this  is  money  had  and 
received  by  the  defendant  to  the  use  of  the 
plaintiff?  when  in  fact  the  defendant  recovered 
it  from  the  plaintiff  in  a  proceeding  where  the 
same  defence  might  have  been  set  up  to  the 
demand  which  is  now  set  up  as  the  ground  of 
the  claim.    I  think  that  the  payment  under 
such  cirenmstances  is  in  the  nature  of  an 
estoppel,  and  that  one  party  having  succeeded 
against  the  other,  the  point  in  contest  between 
them  cannot  again  be  set  up  when  it  has  once 
been  decided. 

Mr.  Justice  Littledale. — I  fully  concur  with 
the  Lord  Chief  Justice  on  both  points. 

Lord  Denman,  C.  J. — My  brother  Patteson 
reminds  me  that  in  this  particular  case  there 
was  no  action,  only  that  the  payment  of  the 
bill  was  made  in  the  regular  manner,  when  it 
was  presented  on  becoming  due.  But  still 
the  principle  is  the  same,  because  if  the  ground 
on  which  this  action  is  sought  to  be  maintained 
is  valid,  it  would  equally  have  been  valid  as  a 
defence  to  a  claim  for  the  payment  of  the  bill. 

Mr.  Justice  Patteson,  and  Mr.  Justice  Cole- 
ridge concurred. 

Rule  absolute.— Wilson  v.  Ray,E.  T.  1839. 
Q.  B.F.J. 


Common  |3lr;uJ. 

TROVER  ON  BILL  OP  EXCHANGE.  TITLE  OF 

DEFENDANT.— PLEADING. 

To  a  declaration  in  trover  for  a  bill  of  ex- 
change, a  plea  that  after  the  drawing  and 
accepting  of  the  bill,  and  before  the  same 
became  due,  and  while  it  teas  in  the  posses- 
sion of  the  plaintiff,  she  indorsed  the  same 
in  blank,  and  that  at  the  time  of  the  sup- 
posed conversion  by  the  defendant,  one  R. 
was  possessed  of  it  by  virtue  of  the  said  in- 
dorsement, and  that  he  being  the  holder, 
offered  the  bill  as  a  security  to  the  defen- 
dant for  a  debt  of  351.,  and  that  the  defen- 
dant then  believing,  as  he  still  believed,  that 
the  said  R.  was  lawfully  possessed  of  the 
bill,  and  hail  good  and  sufficient  right, 
title,  and  authority  to  negociate  it,  accepted 
it,  and  it  was  accordingly  delivered  over  to 
the  defendant :  Held  ill,  for  duplicity.  A 
replication  to  such  a  plea,  alleging  that  at 
the  time  of  the  defendant  so  taking  and  re- 
ceiving the  said  bill  from  R.  he  had  notice 
and  well  knew  that  R.  had  not  good  and 
sufficient  right,  title,  and  authority  to  give 
him  the  bill:  Held  good,  as  traversing  the 
material  allegation  in  the  plea. 

This  was  an  action  of  trover,  brought  to 
recover  possession  of  a  bill  of  exchange  for 
100/.,  indorsed  to  the  plaintiff. 

The  defendant  pleaded— first,  Not  Guilty  5 
secondly,  a  denial  of  the  plaintiff's  property  in 
the  bill ;  thirdly,  that  before  and  at  the  time 

h  7  Term  Rep.  269. 

Digitized  by  Google 


Superior  Courts :  Common  Pleas. 


45 


of  the  alleged  conversion  of  the  bill,  the  plain- 
tiff became  possessed  thereof,  and  being  so  in 
possession  of  it,  before  it  became  due  she  in 
dorsed  the  same  to  the  defendant  for  a  good 
and  valuable  consideration,  by  means  whereof 
the  defendant  became  the  lawful  holder,  and 
continued  so  until  and  at  the  time  of  the  said 
supposed  conversion ;  fourthly,  the  defendant 
pleaded  that  after  the  drawing  and  accepting 
of  the  said  bill,  and  before  it  became  due,  it 
was  in  the  possession  of  the  plaintiff,  and  that 
she  indorsed  it  in  blank,  and  that  at  the  time 
of  the  supposed  couversion  of  it,  one  Rawlings 
was  possessed  of  it  by  the  said  indorsement  in 
blank  of  the  plaintiff,  and  that  the  said  Raw- 
lings,  being  the  holder  of  the  said  bill,  offered 
the  same  to  the  defendant  as  a  security  for  a 
debt  of  35/.  due  to  the  said  defendant,  and 
that  he  the  said  defendant  believing,  as  he 
still  believed,  that  the  said  Rawlings  was  law- 
fully possessed  of  the  said  bill,  and  had  good 
and  sufficient  right,  title,  and  authority  to 
negociate  the  same  and  deliver  it  to  the  de- 
fendant, received  it  as  a  deposit,  by  means 
whereof  the  said  defendant  became  and  was 
the  lawful  holder  of  the  said  bill. 

The  plaintiff  replied,  demurring  specially  to 
the  third  plea,  and  as  to  the  last  plea,  that  at 
the  time  of  the  defendant  so  taking  and  re- 
ceiving the  said  bill  from  Rawlings  the  defen- 
dant had  notice  and  well  knew  that  Rawlings 
had  not  good  and  sufficient  right,  title,  power 
and  authority  to  deliver  the  said  bill  to  him. 

The  defendant  demurred  also  to  the  replica- 
tion of  the  plaintiff.  Joinder. 

Stephen,  Serjt.,  for  the  plaintiff,  in  support 
of  the  demurrer,  to  the  third  plea  said  thai  his 
objection  to  it  was  that  it  was  inconsistent  and 
repugnant.  It  was  impossible  to  understand 
what  state  of  facts  was  intended  to  be  set  up 
by  the  allegations  contained  in  the  plea ;  for 
the  assertion  that  the  plaintiff  was  possessed 
of  the  bill  "  before  and  at  the  time  of  the  con- 
version," was  certainly  inconsistent  with  and 
opposed  to  the  suggestion  of  the  indorsement 
to  the  defendant.  The  possession  must  be 
taken  to  be  that  which  was  stated  in  the 
declaration,  which  was,  of  course,  the  lawful 
possession,  so  that  there  were  two  different 
lawful  holders  of  the  bill. 

Hoggins,  contrh. — The  statement  that  "  be- 
fore and  at  the  time  of  the  said  supposed  con- 
version "  was  merely  introduced  to  shew  the 
time  when  the  fact  subsequently  averred  took 
place.  The  defendant  merely  introduced  the 
unnecessary  allegation  that  the  plaintiff  said 
that  a  conversion  had  taken  place,  and 
he  denying  that  there  was  anv  conversion  in 
reality,  said  that  at  the  time  or  the  said  "  sup- 
posed "  conversion,  the  defendant  was  himself 
possessed  of  the  bill.  The  plaintiff  might  have 
taken  a  plain  and  iutelligihle  issue  on  the 
plea,  by  saying  that  she  did  not  indorse,  and 
the  objection  merely  amounted  to  one  that  the 
defendant  had  taken  a  round-about  way  of 
allegiug  the  time. 

The  Court  having  expressed  an  qpinjon  that 
the  plea  might  be  amended, 

Noggins  proceeded  to  argue  in  support  of 


his  demurrer  to  the  replication.  The  ground 
of  demurrer  was  that  there  was  no  averment 
that  Rawlings  had  not  good  and  sufficient 
authority  to  deposit  the  bill  with  the  defen- 
dant, and  therefore  that  it  was  not  a  substan- 
tial traverse  of  the  plea.  It  contained  two 
propositions  in  one  affirmative,  which  were 
that  Rawlings  bad  no  authority,  and  that  the 
defendant  knew  that  he  had  noiie. 

Stephen,  Serjt.,  contrit. — The  replication 
took  issue  upon  the  allegation  of  the  belief  of 
the  defendant  as  to  the  title  of  Rawlings  to 
pass  the  bill.  That  was  the  substantial  matter 
in  the  plea,  and  if  the  defendant  chose  in  his 
pleading  to  leave  the  real  matter  in  dispute 
unanswered,  and  go  to  an  inferior  and  less  im- 
portant part  of  the  case,  the  plaintiff  might 
take  issue  in  his  replication  upon  the  matters 
rested  upon,  and  if  the  allegations  were  ma- 
terial and  necessary  to  the  defence,  they  were 
well  traversed.  The  plea  here,  however,  was 
had  in  substance.  The  plea  was  one  in  con- 
fession and  avoidance.  The  plaintiff  in  her 
declaration  says  that  she  was  properly  pos- 
sessed of  the  bill,  and  that  was  not  denied. 
The  bill  was  then  alleged  by  the  plea  to  have 
been  indorsed  in  blank,  and  that  Rawlings 
was  the  holder,  and  was  possessed  of  the  bill ; 
hut  there  was  no  averment  that  he  was  the 
lawful  holder.  This  then  was  quite  consistent 
with  the  supposition  that  Rawlings  might  have 
acquired  the  possession  of  the  instrument  im- 
properly or  unlawfully.  The  indorsement  in 
blank  would  carry  it  to  any  one,  and  it  might 
have  been  lost,  and  Rawlings  having  found  it, 
might  by  that  means  have  become  the  holder. 
The  plea  besides  was  bad ;  for  the  handing  of 
the  bill  to  the  defendant  for  an  antecedent 
debt  was  no  answer  to  the  action,  but  it 
should  be  for  a  new  consideration  advanced. 
But,  at  all  events,  if  he  knew  that  Rawlings 
had  no  title,  it  was  necessarily  had.  La 
Channot  v.  Bank  of  England,  9  B.  &  C.  213, 
would  establish  this  proposition.  There  were 
cases,  however,  which  went  to  shew  that  even 
if  there  had  been  a  new  advance  by  the  defen- 
dant, it  was  necessary  for  him  to  allege  that  he 
had  no  knowledge  of  the  defect  in  the  title  of 
the  assignor  of  the  bill.  Haines  v.  Foster, 
4  Tyr.  65.  At  common  law,  the  defendant 
admitting  the  original  title  to  be  in  the  plain- 
tiff was  not  allowed  to  allege  that  it  was  in 
another,  unless  by  shewing  a  regular  transfer; 
but  for  the  advantage  of  commerce  it  was  per- 
mitted him  to  say  that  he  could  not  prove  the 
transfer,  but  would  prove  that  he  gave  a  good 
consideration  for  it;  but  here  he  had  done 
neither.  The  knowledge  which  the  defendant 
was  alleged  to  possess  was  then  material,  and 
the  allegation  in  the  plea  to  which  it  was  re- 
plied was  an  essential  part  of  it.    Evans  v. 

 ,  I  B.  &  Ad.  534;  Fronter  v.  , 

8  Tauu.  103  ;  Collins  v.  Martin,  I  Bos.  &  Pul. 
649.  Fancourt  v.  Bull,  I  Bing.  N.  C.  688,  was 
a  case  very  similar  to  the  present,  and  the 
judgment  of  the  Lord  Chief  Justice  was 
strongly  in. point.  It  was  not  a  case  of  title 
defectively  pleaded,  but  of  an  absolute  absence 
of  title. 
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Hoggins,  in  reply. — Primd  fuie  the  blank 
indorsement  imported  consideration  for  the 
transfer  of  the  lull.    The  fourth  j 


>JC.l  s< 


forth 

its  legal  negotiation,  and  the  person  who  had 
negotiated  it  was  to  explain  all  the  hypotheses 
suggested  on  the  other  side,  and  not  the  de- 
fendant. The  indorsement  in  blank  was  a 
sufficient  authority  for  the  defendant  to  have 
the  bill  in  his  possession. 

Timid,  C.  J. —It  appears  to  me,  that  in  the 
state  of  the  pleadings  in  this  case,  the  plaintiff 
is  entitled  to  our  judgmeut  upon  the  de- 
murrer to  his  replication  to  the  fourth  plea. 
J  have  very  great  doubt  whether  the  plea  itself 
is  a  plea  good  in  substance.    It  is  a  very 
arguable  matter  that  it  is  bad,  because  it  does 
not  allege  that  Rawlings,  through  whom  the 
defendant  derives  his  title,  had  any  authority 
to  pledge  the  bill  at  all.    It  does  not  then  set 
up  any  new  consideration  for  the  delivery  of 
the  bill  by  a  person  not  being  the  lawful 
holder.    But  it  seems  to  me  unnecessary  to 
give  any  opinion  on  that  point,  for  the  ground 
of  my  decision  is,  that  in  the  present  state  of 
the  pleadings,  the  replication  has  tendered  an 
issue  upon  a  material  fact  between  the  parties. 
The  fourth  plea  begins  by  stating  that  before 
the  bill  became  due  and  payable  according  to 
its  tenor  and  effect,  and  while  it  was  in  posses- 
sion of  the  plaintiff,  she  indorsed  the  same  in 
blank,  and  that  Rawlings,  at  the  time  of  the 
conversion  by  the  defeudaut,  was  by  virtue  of 
fcuch  indorsement  the  holder  thereof.    It  does 
not  say  that  he  was  the  lawful  holder.  Now 
if  we  are  to  take  this  as  an  allegation  that  he 
is  the  lawful  holder,  it  makes  a  good  title  for 
the  defendant;  for  if  he  was  the  lawful  holder 
of  the  bill  he  had  a  right  to  deliver  it,  and  to 
deal  with  it  as  he  pleased.   Then  there  is 
another  averment,  that  the  defendant,  not  at  all 
knowing  that  Rawlings  had  no  title,  took  the 
bill  from  him  in  the  thorough  belief  that  he 
had  a  title,  for  a  pre-existing  debt  between 
the  parties.    Taking  these  two  circumstances, 
therefore,  to  be  alleged  on  the  face  of  the 
plea,  it  becomes  double,  in  leaving  it  uncer- 
tain whether  it  intends  to  say  that  Rawlings 
was  the  lawful  holder,  or  that  the  defendant 
took  it  from  him  for  the  value  of  the  bill 
without  notice.    In  order  to  make  it  out 
a  good  plea  we  can  only  take  the  first  allega- 
tion, which   is  left  in  ambiguo,  and  this 
then  is  a  replication  that  Rawlings  had  no 
good  title.    Then  taking  it  to  be  so,  the  plea 
sets  out  and  alleges  that  Rawlings,  who  the 
defendant  knows  now  at  last,  is  set  up  by  the 
plaintiff  as  having  no  title  at  all,  gave  the  de- 
fendant the  bill,  and  that  he  took  it  from  him 
Ootid  fide,  without  any  notice  or  knowledge  of 
the  defect  in  his  title.   Then  what  is  the  effect 
of  this  plea?   The  question  really  is,  whether 
the  defendant  at  the  time  of  taking  the  bill 
had  any  notice  of  the  defect  in  Rawlings'  title, 
und  the  replication  lakes  issue  on  that  ques- 
tion.  On  this  state  of  the  pleadings,  there- 
fore, construing  the  plea  most  beneficially  for 
the  defendant,  a  material  and  proper  issue  is 
raised,  and  the  plaintiff  is  entitled  to  judg- 
ment. 


The  rest  of  the  Court  concurred. 
Judgment  for  the  plaintiff.  —  Hilton  v. 
Stcann,  E.  T.  1833.    C.  P. 
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ther Directions. 

Motions. 

7  f  Short  Causes,  Unopposed 
L    Petitions,  and  Causes. 
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Before  tlje  jHaater  of  tye  Statl*. 

In  and  after  Trinity  Term,  1839. 
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Wed  nesday  May  22  Motions. 

Petitions  in  the  General 
Paper. 


Thursday 
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Friday  ..  24  -| 

Saturday  . .  25    Pleas,  Demurrers,  Cau- 

Monday  . .  27  >    ses,  Further  Directions, 

Tuesday  . .  1?8  f    aud  Exception*. 

Wednesday  29  J 

Thursday  30  Motions. 

Friday  ..  31 -» 

Saturday  June  1    Pleas,  Demurrers,  Causes, 

Monday  . .  3  V   Further  Directions,  aud 

Tuesday  ..  4  |  Exceptions. 

Wednesday  5  J 

Thursday  ..  6  Motions. 

Friday  . .  7 ")  Pleas,  Demurrers.Canses, 

Saturday  ..  8  >    Further  Directions,  aud 

Monday  ..  10  J  Exceptions. 

™     ,  /  Petitions  in  the  General 

Tuesday      ..    11  (    paper . 

Wednesday  ..    12  Motions. 

At  the  Rolls, 

t\      i~  v,f  Short  Causes,  after  swear- 

Thursday    ..    13 1    ill(r  i„  lhe  Solicitors. 

Short  and  Consent  Causes,  and  Consent 
Petitions,  every  Tuesday,  at  the  Sitting  of  the 
Court. 


COMMON  LAW  SITTINGS, 
In  and  after  Trinity  Term,  1839. 

©went'*  Send). 

In  Term. 


MIDDLESEX. 

Thursday  ..  May  23 
Monday  ..  ..  27 
Mouday    ..June  ID 


LONDON. 


Tuesday    ..  June  11 


After  Term. 
Thursday  ..June  13  |  Friday      ..  June  14 

The  Court  will  sit  at  eleven  o'clock  in  term, 
in  Middlesex  ;  at  twelve  in  Loudon,  and  in 
hoth  at  half- past  nine  after  term. 

Long  causes  will  probably  l»e  postponed  from 
the  23rd  aud  27th  of  May  to  June  13th;  and 
all  other  causes  on  the  list  for  the  23rd  and 
2/th  of  May,  will  be  taken  from  day  to  day 
until  they  are  tried. 

Undefended  causes  only  will  be  taken  on 
June  10th. 

Short  defended  as  well  as  undefended  causes 
entered  for  the  sitting  on  June  1 1th,  will  be 
tried  on  that  day,  if  ihe  plaintiffs  wish  it,  unless 
there  be  a  satisfactory  affidavit  of  merits. 

The  court  will  probably  sit  in  banc  instead 
of  at  Nisi  Prius  for  6  days  beyoud  the  term. 


ejrctKottir  of  £Ira*f. 

In  Term. 

MIDDLESEX. 


1st  Sittings.  Friday      ..    May  24 

By  Adjournment  /"Saturday     ..  ..25 

(if  necessary),  \  Monday      ..    ..  27 

2d  Sittings.  Wednesday  ..  June  5 

Bv  Adjournment  "I  m.     i  r 

(if  necessary),  }  Thursday    ..    ..  Cj 


LONDON". 


lut  Sittings.    Friday,  May  31. 
2d  Sitting*.    Saturday,  June  8. 
By  Adjt.  (if  necessury),  Monday,  June  10. 

After  Term. 


MIDDLESEX. 

Thursday  ..  June  13 

tv>\ 


LONDON. 

Friday     . .    June  14 


The  Court  will  sit  during  Term  at  ten  o'clock. 

For  the  Common  Plens  Sittings  Paper,  see 
page  31,  ante. 


LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 


5?au£fe  of  fcorto .« 

To  secure  to  Proprieters  of  Designs  for  Ar- 
ticles of  Manufacture  the  Copyright  of  such 
Designs  for  a  limited  time. 
[Passed.] 

For  extending  the  Copyright  of  Designs  for 
Calico  Printing  to  designs  for  printing  other 
woven  fabrics. 
[Passed.] 

To  improve  the  Practice  and  Proceedings  in 
the  Court  of  Pleas  of  Durham. 
[For  2d  reading  ] 
For  the    better  protection  of  Purchasers 
against  Judgments,  Crown  Debts,  and  Fiats 
in  Bankruptcy. 
[For  3d  reading.] 
To  amend  the  39  G.  3,  c.  79,  for  suppressing 
Seditious  Societies. 
[For  3d  reading.] 
To  enable  Justices  of  Assize  on  their  Circuits 
to  take  inquisition  of  all  Pleas  in  the  Court 
of  Exchequer  of  Pleas,  without  Special  Com. 
mission. 
[For  2d  reading.] 
Small  Debts  Courts  Bill 
place : 

Belper. 


for  the  following 


©ottfr  at  Common*.* 

ADMINISTRATION  OP  JUSTICE. 

To  improve  County  Courts. 

[For  2d  reading.]        Lord  John  Russell. 

For  holding  District  Sessions  of  the  Peace. 
[For  2d  reading.]         Lord  John  Russell. 

For  keeping  and  authenticating  non-parochial 
Registers  of  Births,  Deaths,  and  Marriages. 
[In  Committee.]     Lord  John  Russell 

For  regulating  the  Police  Courts  in  the  Me- 
tropolis. [For  2d  reading.] 

For  the  beiter  ordering  of  Prisons. 
[In  Committee.]        Lord  John  Russell. 

To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  J  ustices.  Lord  John  Russell. 
[For  2d  reading.] 

For  further  improving  the  Police  in  and  near 
the  Metropolis.      *  Mr.  F.  Maule. 

[For  2d  reading.] 

a  Both  Houses  have  adjourned  till  Monday 
27th  May. 
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Small  Debts  Court  Bills  for  the  following 
places : — 
Aberford,  Newark. 
Bury,  (Lancashire)   Newton  Abbot, 
Chesterfield,  Nottingham, 
Eckington,  and 
Glossop,  Mansfield, 
Grantham,  Oldham, 
Halifax,  H  udders-  Pontefract, 
field,  &  Bradford  Rochdale, 
Hatfield,  Rotherbam, 
Kingsbridge  and  Tavistock, 

Dodbrooke,  Warrington, 
Leeds,  West  Ham, 

Liskeard,  Worksworth, 
Liverpool,  Yorkshire. 
To  enable  the  Justices  at  Quarter  Sessions  to 
appoint  a  Clerk  of  the  Peace  in  certain 
Cases.    [In  Committee.]  Mr.  Pakington. 
To  abolish  Grand  Juries.         Mr.  Pryme. 
For  regulating  the  mode  of  establishing  Rules 
of  Proceedings  in  the  Borough  Courts  of 
England  and  Wales.       [In  Committee.] 
To  amend  the  Law  relating  to  double  and 
treble  Costs,  to  pleading  the  General  Issue, 
and  as  to  Notice  aud  Limitation  of  Actions. 
[In  Committee.]  Sir  F.  Pollock. 

To  amend  the  Law  relating  to  the  Custody  of 
Infants.  [For  2d  reading.] 

Mr.  Serjt.  Tallourd. 
To  amend  the  Imprisonment  for  Debt  Act,  as 
to  Advertisements. 

[In  Committee.]      The  Attorney  General. 

LAWS  OP  PROPERTV. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]    Mr.  Serjt.  Talfourd. 
For  the  Enfranchisement  of  Lands  of  Copyhold 
and  Customary  Tenure. 
[In  Committee.]    Mr.  James  Stewart. 
For  securing  the  Benefit  of  Inventions  in  Arts 

and  Manufactures.         Mr.  Mackinnon. 
To  render  the  Owners  of  Small  Tenements 
liable  to  the  payment  of  Rates  assessed 
thereon.  Mr.  Robert  Gordon. 

In  Committee.] 

LAW  OP  ELECTIONS. 

For  the  registration  of  Parliamentary  Electors. 
[In  Committee.]    Mr.  Attorney  General. 

Controverted  Elections.  Lord  Mahon. 

[For  2d  reading.] 

To  amend  the  jurisdiction  for  the  Trial  of 
Election  Petitions.  Sir  R.  Peel. 

[For  2d  reading.] 

For  assimilating  the  qualification  of  Electors 
as  Voters  for  Coroners  to  that  of  the  con- 
stituency of  members  of  Parliament,  and 
taking  the  Poll  at  Election  for  Coroners  in 
one  day.  Sir  H.  Fleetwood. 

For  extending  the  qualification  of  Voters  for 
members  in  Parliament  representing  Coun- 
ties, to  the  occupiers  of  houses  of  the  clear 
annual  value  of  10/.  as  in  Boroughs. 

Sir  H.  Fleetwood. 

8HBRIPF8— HIGHWAYS  AND  SEWERS. 

To  amend  the  Laws  relating  to  Highways. 

[In  Committee.]  Mr.  Barneby. 

To  alter  and  amend  the  Laws  relating  to  Sewers. 

[In  Committee.]       Mr.  Christopher. 


To  regulate  the  expences  to  be  incurred  br 
persons  serving  the  office  of  High  Sheriff 
in  England  and  Wales.    [In  Committee.] 


NUMBER  OF  CANDIDATES  FOR 
AMINATION  IN  TRINITY  TERM. 


It  will  be  observed  by  the  list  of  persons 
applying  to  be  admitted  in  Trinity  Term, 
which  we  printed  in  our  last  volume,  pp.  489, 
503,  that  the  total  number  is    ....  151 

This  includes  the  notices  of  several  per- 
sons who  have  already  been  examined,  viz.  30 


To  which  we  have  to  add  those  who  have 
served  notices  of  examination,  but  not 
of  admission  .  


121 


Deduct  one  who  has  given  notice  of  ad- 
mission but  not  of  examination  .  . 


10 
131 
1 

130 


THE  EDITOR'S  LETTER  BOX. 


We  beg  again  to  say  that  we  cannot  under- 
take the  responsibility  of  answering  cases, 
which  should  be  laid  before  counsel  or  special 
pleaders  for  their  opinion ;  but  are  willing  to 
insert  any  moot  points  which  our  correspon- 
dents have  previously  investigated,  provided 
they  give  the  result  of  their  research  in  a  con- 
cise manner. 

A  Candidate  inquires  "  what  proportion  in 
number  of  the  Questions  in  each  department 
required  to  be  answered,  will  entitle  him  to  a 
certificate  of  competency."  We  believe  that 
a  majority  of  the  Questions  correctly  answered 
in  Common  Law  and  Equity,  and  any  one  of 
the  other  three  departments,  will  be  deemed 
sufficient. 

"  An  Articled  Clerk  " — having  been  absent 
during  the  second  year  of  his  term,  for  some 
months  (by  consent  of  his  master,)  and  during 
that  time  only  partially  employed  as  an  attor- 
ney, and  having  been  advised  to  enter  into  a 
fresh  contract  with  his  master  to  serve  him  for 
the  lost  time,  to  commence  from  the  expiration 
of  his  present  articles, — is  informed,  that  the 
stamp  on  the  fresh  contract  (the  original  arti- 
cles being  duly  stamped  for  the  120/.)  ueed  be 
35*.  only. 

We  expect  to  find  room  in  our  next  number 
for  a  notice  of  the  meeting  of  the  attorneys  and 
solicitors  of  Ireland  relating  to  Barristers  claim- 
ing to  practise  in  proceedings  by  civil  bill  in 
Courts  of  Quarter  Sessions. 

The  second  part  of  the  Analytical  Digest 
for  1839  of  all  Reported  Cases  was  published 
last  Saturday. 

The  letter  from  Cardiff  on  Attorneys'  Gowns 
shall  be  inserted. 


SATURDAY,  MAY  25,  1839. 


  "  Quod  magis  ad  Not 

Pertinet,  et  nescire  malum  est,  agi  tain  u«. 


Ho  RAT. 


ARREARS  IN  EQUITY. 


We  have  now  devoted  considerable  space 
to  the  arrears  in  the  Court  of  Chancery, 
and  to  the  various  plans  for  diminishing 
them ;  and  we  cannot  allow  the  subject  to 
drop  until  some  relief  is  provided.  We 
know  indeed  ot  no  reform  which  unites  so 
many  opinions  in  its  favour  ;  no  grievance 
so  generally  admitted ;  and  for  which  a 
remedy  is  ao  universally  demanded.  We 
cannot  believe  that  the  session  is  to  go  on 
longer,  much  less  to  be  allowed  to  close, 


render  further  aid  than  it  had  previously  given 
in  disposing  of  the  business  which  then  pressed 
upon  the  Court  of  Chancery.  For  this  pur- 
pose the  Chief  Baron  was  "empowered  to  sit 
alone  in  Equity  at  such  seasons  as  he  might 
think  expedient;  and  should  the  Chief  Baron 
be  prevented  from  sitting  by  sickness  or  other 
unavoidable  cause,  the  King  was  empowered 
by  sign  manual  to  nominate  any  other  Baron 
to  officiate  in  his  stead,  whether  the  ordinary 
business  of  Exchequer  was  going  ou  or  not. 
(5/  G.  3,  c.  IS.)  In  1833,  and  again  in  1836, 
this  power  of  nomination  was  enlarged,  and 
the  Crown  may  now  appoint  any  puisne  Baron 
to  sit  in  Equity,  whenever  the  Chief  Baron  may 
he  sitting  on  the  Common  Law  side  of  his  own 


officers  of  the  crown,  which  led  to  no  result. 
A  notice  has  also  very  lately  been  given  by 
Mr.  Freshfield,  with  respect  to  the  Court 
of  Exchequer,  in  the  following  terms, — 
*'  Return  of  the  number  of  days  the  Court 
of  Exchequer,  as  a  Court  of  Equity,  sat  in 
the  dispatch  of  business,  for  the  ten  years 
ending  1838,  inclusive,  shewing  the  number 
of  days  the  Court  sat  in  each  term,  and  at 
the  sittings  after  each  term." 

The  object  of  this  return  we  presume  to 
be  to  call  the  attention  of  the  House  to  the 
defective  mode  of  administering  equity  in 
this  Court,  and  although  we  do  not  think 
that  any  relief  which  can  be  obtained  from 
the  equity  side  of  the  Exchequer  will  \)c 
sufficient,  yet,  there  can  be  no  objection  to 
rendering  this  Court  as  effective  as  possible. 
The  present  state  of  the  Court  is  thus  ad- 
verted to  by  Mr.  Miller  in  his  recent  work  : 

"That  Court  not  being  a  Court  of  Common 
Law  only,  like  the  other  two,  but  a  Court  of 
Equity  also,  it  was  called  upon  in  1817  to 

•  See  a  full  report  17  L.  O.  p.  321. 
vol.  xvm.—  no.  527. 


without  a  full  discussion  of  the  subject. 

Hitherto,  scarcely  anything  has  been  said  or  I  p'urt.  at  Ni,8i  Prius>  .or  ,n, p0"0"1' 
a  .    •  i    .  |  „  1  but  on  no  other  occasion.  (3  &  4  >V.  4,  c.  41 : 

done;  an  incidental  conversation  *  sprung  ^  6  &  7  w.  4  c.  Vhe  whole  of  these 

up  one  evening,  in  the  absence  of  the  law  transformation,  of  the  Court  of  Exchequer 

are  objectionable.  No  periods  are  fixed  by 
law  for  the  Equity  sittings,  either  of  the  Chief 
Baron  or  his  substitute.  They  may  sit  on 
whatever  days,  or  whatever  portions  of  each 
day  they  think  proper,  nothing  being  inserted 
in  any  act  of  parliament  to  direct  or  control 
them.  This  discretion  is  much  too  large  for 
any  Court,  especially  for  one  newly  erected, 
and  is  equally  injurious  to  the  bench,  the  bar, 
and  the  suitors.  It  was  evidently  the  intention 
at  first  that  none  but  the  Chief  Baron,  who 
was  almost  invariably  an  Equity  lawyer,  should 
preside  in  the  separate  Equity  Court.  The 
power,  however,  of  appointing  a  puisne  Baron 
to  sit  there  has  been  frequently  exercised,  and 
cannot  fail,  in  various  ways,  to  prove  inconve- 
nient. Comparisons,  favourable  or  unfavour- 
able, will  assuredly  be  made  between  the  chief 
and  his  deputy  ;  and  though  there  should  not, 
the  frequent  change  of  persons  in  the  same 
judgment  seat,  is  in  itself  a  serious  evil.  All 
parties  dislike  it,  and  with  reason.  Fixed 
officers  afford  the  best  guarantee  for  fixed 
rules  in  the  conduct  an  I  determination  of 
business ;  and  steadiness  and  uniformity  in 
procedure  and  decision,  are  no  where  more 
essential  than  in  the  administration  of  justice." 

Now  it  will  be  very  well  to  remedy  this 
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slate  of  things,  nnd  to  constitute  nn  effec- 
tive Court.    Still,  we  trust  that  this  is  not 
all  that  is  to  be  done.    We  venture  respect- 
fully to  call  the  attention  of  the  Lord  Chan- 
cellor, now  reinstated  in  his  Court  with 
renewed   power   to  afford  some  redress 
to  its  suitors.     We  much  fear  that  the 
mere  appointment  of  an  additional  Judge 
would  not  be  sufficient ;  but  as  this  seems 
n  somewhat  popular  expedient,  we  should 
be  glad  to  see  it  tried,  rather  than  that 
nothing  should  be  done.    If  such  a  bill  were 
once  more  proposed  in  the  House  of  Lords 
as  that  House  has  already  passed,— one  for 
the  appointment  of  an  additional  judge— 
Ave  do  not  think  it  could  or  would  be  now 
opposed  by  that  house  ;  and  we  are  inclined 
to  think  that  the  House  of  Commons,  which 
threw  out  Lord  Lyndhurst's  bill  for  that  pur- 
pose, would  not  be  so  sturdy  at  the  present 
moment.    If  the  expense  of  a  new  Court  is 
the  only  obstacle,  let  us  see  what  Mr.  Spence 
says  on  this  head.    He  clearly  shews  that 
it  would  not  impose  any  additional  burthen 
on  the  public. 

"  It  appears  from  returns  made  to  the  House 
of  Commons  on  the  30th  of  April,  lb3S,  that 
there  was  then  the  sum  of  43,21)11.  IS*.  7'/-t 
three  per  cent,  annuities,  standiug  iu  the  name 
of  the  accountant-general,  arising  from  the 
surplus  of  the  fees  received  in  the  preceding 
years  from  the  passing  of  Lord  Brougham's 
"Chancery  Regulation  Bill,  above  the  charges. 
This  sum  is  clear,  and,  if  required,  may  he 
applied  for  erecting  courts  and  otherwise,  as 
may  he  necessary  ;  so  that  it  is  not  necessary 
that  the  new  Vice-Chanccllor  should,  for  any 
length  of  time  at  least,  he  "  perched  up  in  a 
situation  like  that  of  an  auctioneer  at  a  mock 
auction/'  as  the  late  Mr.  Bell  stated  iu  his  pam- 
phlet of  1830,  as  to  the  first  Vice  Chancellor. 

Putting  the  salary  of  the  new  A     £     s.  d. 
Judge  the  same  as  the  pre-  I    g  qqq   q  q 

:J 


sent  Vice  Chancellor,  the 
amount  would  he  


cumbrancc  the  Public  Office,  and  to  let  in  the 
public  to  the  offices  of  the  Master*,  and  to  es- 
tablish proper  regulations  for  the  despatch  of 
business  in  those  offices;  iu  which  case,  nearly 
double  the  quantity  of  business  might  be  done 
in  thoite  offices,  and  with  greater  dispatch. 

j£9,500  a  year,  therefore,  has  to  l»c  pro- 
vided. 

The  fee  fund  of  the  Court  of  £.  s.  d. 
Chancery,  as  appears  by  the 
returns  I  have  referred  to, 
yielded  a  surplus  income,  for 
the  vcar  ending  27th  of  Feb- 
ruary,  1838,  of  5,451/.  1 1*.  M. 
It  is  now,  I  understand,  701)0/. 
Any  additional  business  done 
will  of  course  increase  this 
fund,  so  that  we  may  safely 
calculate  that  there  will  be 
available  from  the  surplus  of 
the  fee  fund  per  annum   5,000   0  0 

Since  the  above  return  was 
made,  one  of  the  six  clerks 
lias  died,  and  his  fees  belong 
to  the  public ;  these  fees  will 
yield,  as  I  understand,  about..  1,600   0  0 

One  Master  has  died,  and  an- 
other has  retired,  since  the  re- 
turn was  made ;  but,  so  long 
as  the  retiring  pension  of  the 
latter  is  payable,  the  saving  by 
the  former  event  is  absorbed. 
I  therefore  do  not  take  it  iuto 
account. 

An  act  was  passed  last  year,  au- 
thorising the  Lord  Chancellor 
to  direct  a  further  portion  of 
the  dead  fund  in  the  Account-  g  oqq 
ant  General's  hands  to  be  car-  -* 
ried  to  the  credit  of  the  suitor's 
fund.  I  understand  that 
200,000/.  has  been  so  carried 
over,  so  that  the  residue  of  the 
9,500/.  may  well  be  paid  out 
of  this  fund. 


For  secretary  500/.,  additional 
officers  500/.  

The  salary  of  an  additional  re- 


1,000   0  0 


tie  salary  of  an  additional  re- 1 
gister  fat  1,000/.,  and  two  \ 
clerks  at  250/.  each  J    1,500   0  0 

Casualties    1,000   0  0 


.£9,500   0  0 

This  would  make  an  annual  sum  of  .0,500/.  to 
be  provided  for, — not  so  much  as  the  annual 
waste  of  term  fees  to  cleiks  in  court  and  soli- 
citors above  adverted  to. 

"  It  does  not  appear  to  me  that  any  further 
provision  would  be  necessary  in  the  othei 
officers,  though  the  addition  to  the  efficiency 
of  the  court  would  probably  have  the  eflect  oi 
forcing  those  whose  duty  it  is  to  look  after 
these  matters,  to  abolish  that  mischievous  eu 


0  0 


.£9,600   0  0 

If,  however,  which  is  next  to  impossible, 
these  funds  should  not  yield  sufficient  for  the 
purpose,  a  small  addition  to  Uie  sum  now  paid 
for  copies,  to  the  amount  of  half  of  the  useless 
term  fees  I  have  before  mentioned,  which 
would  then,  in  great  part,  be  saved,  would  be 
sufficient  to  make  up  the  deficiency.  But  the 
great  increase  which  must  result  to  the  fee 
fuud  from  the  additional  business,  renders  it 
unnecessary  to  speculate  on  any  increase  of 
fees.  The'Court  of  Chancery  is  indeed  grow- 
ing rich. 

From  the  returns  above  re-  *.  d. 

f erred  to,  the  fees  annually 
received,  the  whole  of  which, 
under  Lord  Brougham's  bill, 
ure  accounted  for,  aud  none 
of  which,  as  I  under- 
stand, are  made  the  subject 
of  auy  very  fcrioua  com- 
phint,  amount  to   51,711  19  0 
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51 


19 


5,451  11  8 


Brought  forward  •   51,7 1 1 

The  salaries  payable  out  of 

those  fees  amounted  to  ... . 

.£31,900   0  0 
Compensations  to  the  officers 

whose  offices  were  abolished 

by  that  bill,  or  put  on  a 

different  footing-  amounted 

to  ,£14,360   0   0  46,260   7  4 

Leaving1,  as  before  mentioned, 

an  available  surplus  of  

Now   increased,    as  before 

mentioned,  to   7,000  0  0 

This  is  over  and  above  the  43,292/.  stock, 
which  must  now  be  increased  to  50,000/. 

The  amount  thus  paid  for  compensations 
will  be  continually  falling  in  for  the  benefit  of 
the  public;  besides  which,  there  are  three 
of  the  offices  of  the  six  clerks  yielding 
1,600/.  a-year  each,  which  will  also,  under 
].>ord  Brougham's  bill,  fall  in  for  the  benefit  of 
the  public  on  the  death  of  the  present  pos- 
sessors ;  so  that  no  excuse  can  be  made  for 
keeping  the  Court  of  Chancery  as  it  is,  on  ac- 
count of  the  want  of  the  ineaus  of  providing 
for  the  expense  of  an  additional  Court,  if 
indeed  that  would  be  an  excuse ;  nay,  there 
are  funds  in  prospect  sufficient  to  afford  even 
additional  assistance,  whichever  of  the  plans 
before  referred  to  might  be  adopted,  and  for 
making  a  further  reduction  in  the  fees. 

Our  readers  will,  we  are  sure,  pardon  the 
length  of  the  extract,  as  it  completely  makes 
out  the  point  contended  for.  Here  we 
leave^this  matter  for  the  present ;  but  we  add, 
from  our  own  sources  of  information,  the 
present  state  of  the  business  of  the  Court  of 
Chancery  at  the  commencement  of  this 
term,  by  which  it  will  appear  that  there  is 
an  increase  of  business  more  or  less  in  all  the 
Courts. 

LORO  CHANCELLOR. 

Judgment*.  —  8  appeals ;  1  exceptions  j 
3  causes;  2  V.C.: — total  14. 

Pleas  and  Demurrers. — I  pleas;  8  demur- 
rers : — total  12. 

Re-hearings  and  Appeals. — Appeals  28. 

Summary. — 14  judgments;  12  pleas  and 
demurrers ;  28  appeals   64 

Add  causes,  exceptions,  &c.  set  down 
before  the  Vice  Chancellor,  but  ordered  to 
be  beard  before  the  Lord  Chancellor  ....  £2 

~86 

Deduct  abated  and  standing  over   13 

73 

Total  in  last  term   72 

Increase   1 

ROLLS. 

Judgments. — 4  causes  ;  1  rehearing ;  1  mo- 
tion : — total  6. 
Demurrers,  1. 

Causes. — 145  old ;  30  new : — total  175. 
Further  Directions  and  Costs,  63. 


Exceptions.— Exceptions  and  Further  Direc- 
tions and  Costs,  &c.  2/. 

Summary. — 6  judgments ;  1  demurrer ;  1 75 
causes  ;  63  further  directions  ;  27  exceptions  ; 
total  272 

Deduct  causes,  &c.  standing  over   10 

262 

Total  last  terra  249 

Increase   13 

■   

VICE  CHANCELLOR. 

Causes. — 426  old  ;a  58  new:— total  484. 
Further  Directions,  §c. — Further  directions 
and  costs,  and  further  directions  and  petitions 
(92  old,  1  new)     total  93. 

Exceptions,  Sfc. — Exceptions  and  further 
direction?,  and  exceptions  and  coats,  52. 

Summary. — 484  causes;  93  further  direc- 
tions, &c. ;  52  exceptions   629 

Deduct  abated  causes,  exceptions  ..77 

Do.  standing  over  22 

—  99 
530 

Total  last  Term  47  * 

Increase   58 

General  Summary. 

Lord  Chancellor    73 

Rolls   262 

Vice  Chancellor  530 

865 

Total  last  Term  793 

Increase   72 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


CHALLENGING  A  JUROR. 

Ant  degree,  even  the  smallest,  of  interest 
in  the  question  depending,  is  a  decisive  ob- 
jection to  a  witness,  and  much  more  to  a 
juror,  or  to  the  officer  by  whom  the  jury  is 
returned.  Hesketh  v.  Braddock,  3  Burr.  1847. 
But  it  is  not  competent  to  ask  jurymen  if 
they  have  not  previously  to  the  trial  ex- 
pressed opinions  hostile  to  the  defendants. 
Rex  v.  Edmonds,  4  B.  &  Aid.  471.  It  is 
however  a  good  cause  of  challenge  to  a  juror 
that  he  has  been  a  juror  before  in  the  same 
cause.  Argent  v.Darrell,  Salk.  648;  and  by 
the  following  case  it  was  held  that  it  is  a 
good  cause  of  challenge  if  a  juror  has  been 
on  the  grand  jury  who  found  the  bill ;  but  if 
this  objection  be  not  taken  by  way  of  chal- 
lenge, it  cannot  subsequently  be  rendered 
available. 

On  the  trial  of  an  indictment  against  the 
defendants  for  a  conspiracy,  before  Lord 

*  After  the  publication  of  the  printed  list  of 
last  Term,  two  causes  were  added,  and  two 
have  since  been  heard :  the  number  therefore 
remains  the  same  in  that  branch  of  business. 
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Denman,  C.  J.,  and  a  special  jury,  at  the 
Westminster  sittings  after  Trinity  Term 
1837,  one  of  the  jury  rose,  after  the  opening 
addressof  the  prosecutor'scounsel,  and  stated 
that  it  had  just  been  brought  to  his  recollec- 
tion, that  he  had  sat  on  the  grand  jury  who 
found  the  bill.  It  was  then  proposed,  on  the 
part  of  the  prosecution,  that  he  should  leave 
the  box ;  but  an  objection  to  this  course  was 
made  on  behalf  of  the  defendants,  and  the 
trial  proceeded.  The  defendants  were  found 
guilty.  Lord  Denman,  C.  J. — The  subject 
is  certainly  of  great  importance,  and  ought 
to  be  considered.  At  present  my  opinion 
is,  that  the  objection  should  have  been  made 
the  subject  of  challenge  to  the  juror.  If  he 
had  disclosed  the  objection  before  he  was 
sworn,  he  might  have  left  the  box.  Cur. 
adv.  vult.  Lord  Denman,  C.  J.,  now  gave 
judgment.  In  this  case  the  juror  objected 
to  was  not  challenged,  and  when  it  was 
proposed  that  he  should  leave  the  box,  the 
defendants  refused  their  assent,  and  pre- 
ferred to  rely  on  their  strict  right.  Under 
these  circumstances,  M'e  think  there  should 
be  no  rule.  Rule  refused.— Rey.  v.  Sullivan, 
1  Perry  &  Dav.  96. 


PRACTICE  UNDER  THE  ARREST 
ABOLITION  ACT. 


We  have  collected  a  few  points  of  in- 
formation on  the  practice  established  by  the 
judges  under  the  1  &  2  Vict.  c.  110,  and 
subjoin  them  for  the  information  of  our 
readers,  and  shall  be  glad  to  receive  a  state- 
ment of  any  further  points  arising  on  the 
construction  of  the  act. 

1 .  It  was  at  first  doubted  whether  a  capias, 
issued  on  a  judge's  order  to  arrest  the  defen- 
dant, was  not  a  sufficient  commencement 
of  the  action,  and  that  a  writ  of  summons 
was  unnecessary ;  but  it  has  been  decided 
that  a  writ  of  summons  must  be  issued. 

2.  It  has  also  been  decided  that  the  affi- 
davit  to  hold  to  bail  need  not  be  entitled  in 
the  cause,  but  in  the  Court  only,  in  the 
manner  in  which  affidavits  of  debt  used  to 
be  entitled. 

3.  It  has  been  further  held  that  the  1  & 
2  Vict.  c.  110,  repeals  the  statute  under 
which  no  person  could  be  arrested  in  a 
county  palatine  for  a  debt  under  50/. ;  and 
that  a  judge  may  make  an  order  to  hold  to 
bail  under  the  3d  section  of  the  new  act,  in 
counties  palatine,  for  the  same  amount  as 
in  other  counties,  subject  to  the  provisions 
of  the  21st  section. 

4.  Under  the  6th  section  the  judge  may 
direct  such  costs  to  be  paid  as  he  deems  fit. 


NEW  BILLS  IN  PARLIAMENT. 


S H E RtFF8*  KXPENCES. 

This  is  a  Bill  to  regulate  the  expences  to  be 
incurred  bv  persons  serving  the  nffiee  of  High 
Sheriff'  in  Emiland  and  Wales.  The  proposed 
enactments  are — 

1.  That  no  high  sheriff  shall  be  required 
by  virtue  of  his  otlice  to  give  to  any  judge  or 
judges  of  assize  or  their  officers,  or  to  any 
grand  jurors,  governors  or  keepers  of  gaols  or 
houses  of  correction,  or  any  other  person,  any 
fee,  gratuity,  allowance  or  present. 

2.  That  the  sheriff  in  each  county  of  Eng- 
land and  Wales  shall  provide,  during  the  con- 
tinuance of  the  assizes,  and  on  other  occasions 
on  which  heretofore  such  officers  have  been 
employed,  a  certain  number  of  javelin  men 
and  trumpeters,  on  no  occasion  to  exceed  the 
number  of  twenty-two  and  two  trumpeters,  or 
to  he  a  less  number  than  ten  and  one  trum- 
peter; all  of  which  javelin-men  and  trumpeters 
are  to  be  equipped,  paid,  supported  and  clothed 
by  the  clerk  of  the  peace,  at  the  expense  of 
the  county;  and  the  justices  assembled  at 
quarter  sessions  shall,  for  the  discharge  of  all 
reasonable  expenses  incurred  in  the  payment, 
support,  clothing  and  equiptment  of  such  ja- 
velin-men aud  trumpeters,  make  an  order  for 
the  amount  on  the  treasurer  of  the  county, 
who  is  hereby  required  to  pay  the  same  out  of 
any  public  money  which  shall  he  in  his  hands. 

3.  That  lodgings  for  the  judges  of  assize 
shall  he  provided  at  the  expense  of  the  county  : 
Provided  always,  that  the  allowance  heretofore 
made  by  the  Exchequer  to  high  sheriffs  for  the 
expense  of  such  ludgings  shall  hereafter  be 
paid  to  the  treasurer  of  the  county  out  of  the 
fines  and  other  monies  paid  bv  the  high  sheriff 
of  the  said  county  into  the  Exchequer;  and 
the  Commissioners  of  her  Majesty's  Treasury, 
are  hereby  authorized  to  issue  their  warrant  for 
the  payment  of  the  same  accordingly. 

4.  That  no  sheriff  shall  be  required  to  pro- 
ceed from  or  leave  the  town  in  which  the 
assize  is  to  be  held,  for  the  purpose  of  meeting 
the  judge  or  judges  of  assize  ;  but  the  said 
sheriff  of  each  respective  county,  shall  and  is 
hereby  directed  to  meet  the  judge  or  judges 
of  assize,  ut  the  lodgings,  or  town  or  county 
house,  as  the  case  may  be,  provided  for  the 
said  judge  or  judges  in  the  town  in  which  the 
assizes  are  to  be  held.  J 

5.  That  nothing  in  this  act  contained  shall 
be  taken  to  relate  to  any  rights,  customs  or 
usages  of  the  county  of  Westmorland,  or  the 
counties  palatine  of  Chester,  Lancaster  and 
Durham,  or  to  any  rights,  usages  or  customs 
of  the  city  of  London,  or  of  either  of  the  Uni- 
versities of  Oxford  and  Cambridge;  but  that 
all  rights,  customs,  usages  and  privileges  of 
the  counties  aforesaid,  and  all  rights,  customs, 
usages  and  privileges  of  the  city  of  London, 
and  of  the  two  Universities  aforesaid,  shall 
remain  in  as  full  force  and  effect  as  if  this  act 
had  not  passed. 
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GRIEVANCES  OF  THE  PROFESSION. 


NON-ATTENDANCE  OF  CO  I  NS  KL.— RETAINERS. 
—ARREARS  OF  FEES. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

At  this  time,  when  the  public  mind  is  so 
much  occupied  with  the  consideration  of  abuses 
existing  in  (he  profession,  I  am  much  surprised 
at  tht:  very  little  attention  giveu  to  some  of 
the  rules  of  the  Bar. 

First  and  foremost  in  the  list  is  the  practice 
of  accepting  briefs  in  several  Courts  sitting 
simultaneously,  with  hardly  a  chance  of  being 
able  to  discharge  the  duties  for  which  the  fees 
are  paid.  Scarce  a  day  passes  in  which  some 
unfortunate  suitor  is  not  grierously  wronged 
by  the  absence  or  neglect  of  his  leading  coun- 
sel, to  whom  he  has  paid  fees — not  only  of 
retainer  but  with  his  brief,  on  an  implied 
assurance  that  the  assistance  and  services  of 
such  counsel  wilt  be  secured  to  him  against 
the  world.  The  unfortunate  suitor,  however, 
when  his  cause  is  called  on,  finds  to  his  dis- 
may that  his  leading  counsel  is  pleading  for 
another  party  in  another  Court — that  he  is  to 
be  ruined  without  a  remedy- 

Another  abuse,  to  which  I  have  only  time 
now  to  allude  is,  "  the  Practice  of  Retainers." 
The  degree  of  injury  which  this  practice  inflicts 
on  clients  is  incalculable.  A  solicitor  employs 
Mr.  A.  as  leader  in  a  most  important  cause,  in 
which  his  client  has  all  the  merits.  He  explains 
cautiously  but  clearly  in  full  confidence,  all 
the  circumstances  of  the  case,  but  especially, 
that  there  is  one  weak  point  not  affecting  its 
merits,  which,  if  known  to  his  opponent  or  his 
counsel,  would  be  fatal.  The  cause  lasts 
many  years,  comes  before  the  Court  in  its  se- 
veral stages,  in  each  of  which  a  new  fee  is 
invariably  paid  to  counsel,  and  the  weak  point 
remaining  unknown  to  the  other  side,  the  suit 
is  brought  to  a  successful  termination. 

Jn  a  few  days,  however,  the  defendant  gives 
notice  of  appeal,  and  at  the  same  time  sends  a 
retainer  to  Mr.  A.  for  himself,  and  upon  this 
retaiuer  so  given,  Mr.  A.  abandons  his  old 
client  and  all  his  interests,  and  deserts  with  all 
his  arms  and  ammunition  into  the  enemy's 
camp,  where,  I  apprehend  he  is  bound  in  vir- 
tue of  bis  new  retainer,  "  to  give  to  his  new 
friends  all  the  resources  of  his  mind,  all  the 
knowledge  he  has  of  the  case,  however  obtained, 
without  any  reservation  or  limit."   Indeed,  to 
pretend  that  a  counsel  having  knowledge  of 
liis  opponent's  case,  can  argue  as  if  he  had 
none,  would  be  to  propound  an  absurdity  not 
worth  refutation.    This  state  of  things  is  not 
denied,  nay,  it  is  defended  and  justified,  on  the 
ground  that  the  first  solicitor  who  retained  the 
counsel's  services,  omitted  to  give  him  a  re- 
tainer.   But,  sir,  is  this  rule  known  to  all  so- 
licitors, young  and  old  ?   Are  these  rules  any 
where  published  ?    Solicitors  themselves  are 
not,  I  hope,  disposed,  and  if  they  were,  are 
not  permitted  (Cholmondeley  v.  Cltnton)  to  be. 
come  deserters,  and  to  betray  secrets  eom- 


under  any  circumstances :  why,  theo,  should 
counsel  be  permitted  or  forced  to  discard  all 
those  obligations,  which,  in  all  other  bodies  of 
men,  are  held  to  be  inviolable? 

I  am  now  about  to  reverse  the  case  under 
consideration. — Great  complaint  has  been  fre- 
quently made  of  the  rules  of  the  Bar ;  but  let 
us  look  at  the  other  side,  and  see  if  they  have 
no  cause  of  dissatisfaction  with  their  clients. 
There  is  a  practice  prevailing  against  them 
with  the  lower  class  of  attorneys,  calling  not 
only  for  the  loudest  reprobation,  but  for  some 
interference  of  the  Law  Society.    I  allude  to 
the  manner  in  which  counsel  are  kept  out  or 
defrauded  of  their  fees.   The  system  of  with- 
holding them  long  after  they  ought  to  be  paid, 
is  bad  enough ;  but  there  is  one  infinitely  more 
disgraceful,  and  indeed  actually  fraudulent. 
It  is  well  known  that  there  is  a  set  of  practi- 
tioners who  employ  in  their  suits  junior  coun- 
sel, perhaps  very  recently  called  to  the  bar ; 
and  to  them  they  send  their  pleadings  (without 
ever  thinking  of  paying  the  fees)  until  the 
clerk  gives  in  an  account — or  iudeed  as  long 
as  the  counsel  will  continue  to  draw  the  plead, 
ings  without  payment.    On  his  declining  to 
take  in  any  more,  the  disreputable  practitioner 
goes  to  another  counsel,  treats  him  in  the 
same  manner,  and  as  there  is  always  a  succes- 
sion of  young  barristers  who  cannot  know 
these  men  or  their  characters,  and  who  are 
ready  to  do  business  for  the  sake  of  practice  : 
so,  these  degraded  solicitors  go  on,  year  after 
year,  sending  them  papers,  charging  fees  which 
they  never  pay,  and  defrauding  those  who  have 
no  redress.   From  what  I  have  learned  on  the 
subject,  this  is  reduced  to  a  system  ;  and  if  the 
Law  Society  should  think  it  right  to  interfere 
in  any  manner  to  obtain  some  mitigation  of 
the  rules  laid  down  by  the  Bar,  I  should  be 
truly  glad  if  they  would  adopt  or  suggest  some 
plans  by  which  counsel  may  be  protected  from 
the  fraudulent  practices  of  which  they  have 
so  long  been  the  victims. 

I  will  venture  to  suggest  one  mode  by  which 
this  scandal  can  be  removed  by  the  Society, 
viz.,  by  their  publishing  a  recommendation 
that  the  name  of  the  offenders  should  be 
transmitted  to  the  Secretary,  with  a  view  to 
their  being  shewn  to  the  profession  at  large, 
and  through  them  to  the  counsel. 

A  Solicitor. 


ON  THE  MODE  OF  EXAMINING 
ARTICLED  CLERKS. 


Mr.  Editor, 
I  am  sure  you  will  be  ready  to  adopt  as  the 
motto  of  your  Journal  the  maxim — "Audi 
alteram  partem."— This  observation  is  intended 
to  iutroduce  to  your  notice  a  few  remarks 
I  cannot  but  make  upon  the  character  of  the 
last  Examination  of  Candidates  at  the  Law 
Institution.    You  very  truly  state  that  the 


uestions  are  more  difficult  than  those  of  the 
municated  to  them  by  one  client  in  confidence,  \  previous  examination  j  they  are  indued  ! — and 
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if  future  examinations  are  to  increase  in  the 
same  grade  of  abstruseness  and  difficulty,  I  do 
not  hesitate'  to  say  that  such  an  ordeal  will  he 
an  immense  injustice  to  the  public,  and  it  will 
become  a  serious  question  whether  the  profes- 
sion of  the  law  is  to  be  monopolized  by  gentle- 
men  having  sharp  wits  and  <juick  memories. 

In  fairness  and  candour,  it  must  be  admitted 
that  this  examination  did  not  emanate  directly 
from  the  Judges  of  the  land,  but  from  the 
above  Society,  who,  doubtlessly  accuated  by 
the  best  of  motives,  in  instituting  such  a  test, 
may  yet  strain  the  bow  too  tightly,  and  work 
an  unjust  restraint,  contrary  to  all  principles  of 
public  policy.  For  while  I  see  many  quiet, 
unassuming,  but  highly  respectable  members 
of  the  profession,  who  have  not  yet  joined  the 
Law  Society,  and  while  I  see  others  (though 
with  stars  before  their  names)  who  occasion- 
ally indulge  in  somewhat  sharp  practice,  I  can- 
not consider  this  Institution  such  absolute  per- 
fection as  to  vest  it  with  a  despotic  authority 
over  the  destinies  of  young  men,  who,  having 
paid  largely  to  the  government,  and  to  mem- 
bers of  the  profession  for  leave  to  enter  it,  have 
yet  to  piss  through  this  arbitrary  ordeal  before 
their  course  is  clear. 

Upon  abstruse  and  difficult  questions  judges 
doubt  and  judges  differ ;  may  I  venture  re- 
spectfully to  ask  if  the  learned  Examiners  have 
all  agreed  upon  the  law — as  to  the  difficult 
points  with  which  they  arc  probing  the  youthful 
lyro  before  they  sit  in  awful  conclave  upon  him  ? 

How  do  judges  solve  their  doubts  and  re- 
concile their  differences  upon  points  of  law? 
The  daily  practice  of  the  great  Lord  Eldon  is 
the  best  answer  to  the  question.  "  He  would 
take  the  papers  home,  read,  and  give  them  due  , 
consideration,  and  after  consulting"  all  the  au-  [ 
thorities,  would  give  his  judgment."  But  the  [ 
candidate  for  examination  in  denied  the  pri- 
vilege aaked  and  exercised  by  one  of  the 
greatest  Equity  lawyers  of  the  age ;  and 
although  his  books  are  to  him  as  essential 
working  implements  of  business  as  the  instru- 
ments of  a  surgeon  ;  and  it  is  as  reasonable  to 
require  the  one  to  answer  a  difficult  question 
of  law  without  his  books,  as  it  is  to  ask  the 
other  to  amputate  a  limb  without  his  instru- 
ments— yet  such  now  appears  to  be  the  grow- 
ing practice  at  the  Law  Institution,  thereby 
illustrating  the  proposition  with  which  I  started, 
namely,  that  memory  and  not  learning,  is  the 
test  of  fitness  of  candidates  for  practising  the 
profession  of  the  law.  Civis. 

f  We  think  that  there  need  not  be  any  appre- 
hension that  the  Examiners  will  abuse  their 
powers.  We  h  ivc  heard  that  the  Questions 
were,  as  to  a  large  part  of  them,  deemed  by 
sotne  persons  as  too  easy,  and  when  it  appears 
that  many  of  the  candidates  answer  the  Ques- 
tions satisfactorily  in  two  or  three  hours,  and 
that  few  only  are  found  wanting— a  proportion 
of  four  or  five  per  cent,  only— we  cannot  think 
there  is  any  cause  for  alarm.  We  have,  how- 
ever, inserted  the  letter  of  our  Correspondent 
(who  we  believe  to  be  an  able  and  respectable 
practitioner),  but  we  think  too  much  has  been 
suid  of  the  powers  of  the  members  of  the  Law 


Society ;  for  they  are  presided  over  at  the#e 
examinations  by  one  of  the  Masters,  who  at- 
tend in  succession  from  the  several  Courts, 
and  who  are,  of  course,  in  direct  communica- 
tion with  the  Judges,  and  would  restrain  any 
undue  severity.— Ed.] 


BARRISTERS  CALLED, 
Easter  Term,  IS3D. 


Lincoln's  inn. 

Sir  Archer  Denman  Croft,  Burt. 

Peregrine  Dealtry. 

William  John  Phelps. 

Alexander  IMc  Neill. 

William  Rose. 

Charles  John  Coote. 

The  Hon.  Henry  Boyle  Bernard. 

John  Beames,  jun. 

Frederick  Fraser  Carrot  hers. 

Henry  Matthias  Riddell. 

Thomas  Carter  Briggs. 

Richard  Baxter. 

Will  am  Boteler. 

Th  omas  Bates. 

Francis  Fisher. 

William  Vizard,  jun. 

Samuel  Sampsou. 

Edward  Howes. 

Thomas  Henry  Allen  Poynder. 

William  Johu'johnsou. 

Frederick  Jones. 

INNER  TEMPLE. 

John  Hughes. 

William  John  Hamilton. 

Arthur  Edward  Somerset. 

Thomas  Emerson  Headlum. 

John  Richard  Wcstgarth  1 1. tie. 

Richard  Griffiths  Welford. 

Frederic  Hitchcock. 

James  Hill. 

George  Hart  Morley. 

Richard  Arabia. 

Edward  Fitz  Roy  Talbot. 

Kenneth  Macauluy. 

Sydney  Smith  Bell. 

MIDDLE  TEMl'LE. 

John  Murray. 
Francis  Henry  Riddell. 
Steuart  Macnaghten. 
Martin  Archer  Shec. 
Cateret  John  William  Ellis. 
Henry  Reeve. 
William  Clifford. 
Ilobert  Faiie. 
George  Robinson. 
Cillery  Pigott. 
Paul  Wilmot. 
John  Price  Williams. 
Henry  Cory. 

guay's  inn. 

John  Richard  Cook. 

Thomas  Teed. 

John  Walter  Huddlestou. 
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SUPERIOR  COURTS. 


&or&  Chancellor'*  Court. 

BANKRUPTCY.—— APPEAL. 

A.  being  declared  a  bankrupt,  petitioned  the 
Court  of  Review,  and  obtained  a  reversal  of 
the  adjudication.  B.,  the  petitioning  ere. 
ditor,  applied  to  that  Court  for  a  special 
case,  for  the  purpose  of  appealing  to  the 
Lord  Chancellor.  The  Court  offered  him 
such  a  case  as  he  conceived  did  not  raise  the 
question,  and  he  refused  it,  and  presented 
a  petition  of  appeal  without  a  special  case : 
field,  that  grounds  were  not  laid  for  hear- 
ing the  appeal  otherwise  than  by  special 
case ,-  that  the  settling  of  a  case  was  no 
ground  for  such  appeal,  and  that  it  was  not 
expedient  to  lay  down  any  rale  as  to  the 
circumstances  on  which  the  Lord  Chancellor 
would  hear  an  appeal,  except  by  special 
case. 

Mr.  George  Hall,  late  a  director  and  public 
officer  of  the  Northern  aud  Central  Bank  of 
England,  was  declared  a  bankrupt  by  commis- 
sioner* in  Manchester,  on  the  first  of  Novem- 
ber, 1838,  under  a  fiat  of  bankruptcy  sued  out 
by  the  present  public  officer  of  the  said  bank. 
On  the  Gth  of  the  said  month  the  bankrupt 
presented  a  petition  to  the  Court  of  Review, 
praying  that  the  fiat  might  be  declared  invalid, 
aud  be  superseded.  The  Chief  Judge  of  that 
Court,  after  hearing1  caunsel  for  and  against 
the  petition,  on  the  26th  of  November  declared 
that  he  was  of  opinion  that  the  fut  was  vulid. 
Sir  John  Cross,  another  judge  of  that  Court, 
was  of  opinion  that  it  was  not  valid,  aud  thai  it 
ought  to  be  set  aside  on  equitable  grounds. 
Sir  George  Rose,  the  third  judge,  agreed  with 
the  Chief  Judge  that  the  fiat  was  valid,  but 
thought,  with  Sir  John  Cross,  that  it  ought  to 
be  set  aside.  The  fiat  was  accordingly  ordered 
to  be  set  aside,  and  Mr.  Stubbs,  the  public 
officer  of  the  said  bank,  and  petitioning  cre- 
ditor, was  ordered  to  pay  the  costs.  Stubbs 
then  drew  up  a  special  case,  with  a  view  to 
appeal  to  the  Lord  Chancellor,  according  to 
the  provisions  of  the  act  1  &  2  W.  A,  c.  56, 
s.  3,  and  tendered  it  to  one  of  the  judges  of 
the  Court  for  his  approbation.  The  judge  re- 
fused to  sign  the  case,  but  he  drew  up  a  case 
himself,  which  Stubbs  refused  to  take,  because 
it  omitted  to  state  an  indenture  executed  by 
Hall,  and  important  to  be  stated  on  the  ques- 
tion, whether  an  act  of  bankruptcy  was  com- 
mitted ;  and  it  also  omitted  to  state  a  debt  of 
4,787A,  and  was  inaccurate  iu  respect  of  other 
facts  which  were  before  the  Court  of  Review, 
and  did  not  raise  the  proper  question  for  the 
decision  of  the  appeal  Court.  Stubbs  then 
presented  a  petition  to  the  Lord  Chancellor, 
stating,  among  other  things,  the  above  matters, 
aud  that  he  was  without  any  meaus  of  appeal- 
ing from  the  order  of  the  Court  of  Review, 
declaring  that  the  fiat  should  be  set  aside, 
unless  his  Lordship  should  be  pleased  to  hear 
such  appeal  without  special  case ;  and  that  his 
Lordship  had,  in  pursuance  of  the  order.  vf 


the  Court  of  Review,  made  an  order  on  the 
2Uth  of  November,  186*8,  annulling  the  fiat. 
1  he  petitioner  submitted  that  his  Lordship  hail 
original  jurisdiction  to  heur  and  decide  the 
matter  of  the  petition,  and  to  order  the  said 
lint  to  be  proceeded  with  ;  and  he  praved  that 
.  the  said  order  annulling  the  fiut  might  be  dis- 
charged, and  a  writ  of  procedendo  be  issued  to 
the  country  commissioners. 

Mr.  Swanston,  Mr.  FTightman,  and  Mr. 
Bacon  were  heard  in  support  of  i his  petition 
on  the  12th  of  January  last.  They  contended 
that  ou  the  true  construction  of  the  12th,  1/th, 
18th,  aud  l<Jth  sections  of  the  Bankruptcy 
Court  Act,  the  Court  of  Review  had  no  autho- 
rity to  entertain  a  petition  to  annul  or  set  aside 
a  bat.  The  act  reserved  that  jurisdiction  to 
the  Lord  Chancellor.  On  this  point  they  cited 
Ex  parte  Hinton,  in  re  Purker*  Ex  parte  Keyes, 
in  re  Terry*  aud  ou  these  authorities  they  con- 
tended that  the  Court  of  Review  were  bound 
to  sign  the  case  presented  to  that  court.  They 
further  submitted,  that  the  Lord  Chancellor 
had  original  jurisdiction  to  hear  this  petition 
of  appeal  without  a  special  case  :  that  jurisdic- 
tion was  not  taken  away  by  the  third  section 
of  the  act  I  &2  \\\  4,  c.  56  ;  and  on  that  point 
also  they  eited  Ex  parte  Keyes.  There  was 
such  a  mixture  of  law  and  facts  iu  this  case, 
that  the  Lord  Chancellor  would  think  it  riant 
to  hear  it  otherwise  than  by  a  case,  especially 
as  a  case  was  refused  by  the  Court  of  Review. 

Mr.  Ingram,  Mv.slnderdon,  und  Mr.  Geldart 
for  Hall,  opposed  the  petition,  and  said  there 
were  no  special  circumstances  in  this  case  to 
justify  a  departure  from  that  form  of  appeal 
given  by  the  act  of  parliament.  They  relied 
ou  the  authority  of  the  cases,  In  re  MaLerly* 
iu  which  Lord  Chief  Commissioner  Pepys  re- 
fused to  hear  an  appeal  from  the  Court  of 
Review,  upon  petition  and  without  a  special 
case,  observing  thnt  the  blending  of  law  and 
facts  was  not  sufficient  ground  for  this  Court 
to  dispense  with  u  special  case.  They  cited  to 
the  same  effect  Ex  parte  Britten*  and  In  re 
Butterworth* 

The  petition  having  stood  over  for  judg- 
ment, 

The  Lord  Chancellor  now  stated  the  various 
proceedings  as  before  stated,  aud  said  that  the 
poiut  for  his  consideration  arose  on  the  3d, 
17th,  and  19th  sections  of  the  act  of  1  &  2 
W.  4,  c.  56,  and  their  provisions  appeared  to 
him  to  be  conclusive  against  his  jurisdiction, 
except  by  special  case.  The  17th  sectiou 
directed  the  mode  of  proceeding  in  case  the 
bankrupt  should  be  minded  to  dispute  the 
adjudication  of  the  commissioners.  Upon  his 
petition  presented  to  the  Court  of  Review  for 
that  purpose  that  Court  may  decide  on  the 
adjudication,  or  may  direct  an  issue  to  a  jury 
to  try  any  matter  of  fact  affecting  the  validity 
of  the  adjudication,  and  the  verdict  so  found, 
unless  set  aside  on  the  decision  of  the  Court 
on  the  petition,  was  to  be  conclusive,  subject 

a  J  Dea.  &  Ch.  407.   »>  1  Mont.  &  A.  220'. 
c  2  Mont,  and  Ayr.  686.   u  lb.  687. 
e  lb.  688. 
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to  ati  appeal  to  the  Lord  Chancellor  "  upon 
matter  of  law  or  equity,  or  on  the  refusal  or 
admission  of  evidence  only."  The  3d  section 
provided  that  "  in  all  eases  of  appeal  to  the 
Lord  Chancellor  hy  virtue  of  this  act  such 
appeal  shall  he  on  special  chsc,  and  in  no  other 
mode  whatsoever,  except  ihe  Lord  Chancellor 
shall  in  any  case  otherwise  direct,  which  spe- 
cial case  shall  he  approved  ami  certified  hy 
one  of  the  Judges  of  the  said  Court  of  Re- 
view," Ac.  His  Lordship  did  not  see  in  this 
case  any  ground  for  departing  from  the  mode 
of  appeal  prescrihed  hy  that  clause.  The 
Court  of  Review  was  hound  to  certify  a  case, 
and  a  case  was  certified,  but  the  petitioner 
objected  to  it.  The  settling  of  the  ease  was 
not  subject  to  appeal.  It  was  argued  that  this 
Court  had  still  its  original  jurisdiction  in 
respect  to  the  issuing  or  annulling  of  fiats, 
under  the  18th  and  19th  sections.  It  was  evi- 
dent, on  reading  these  sections,  that  the  juris- 
diction there  given  was  on  appeal,  and  not  an 
original  jurisdiction.  The  12th  section  was 
that  which  continued  to  the  Lord  Chancellor 
the  power  of  issuing instead  of  commis- 
sions :  the  19th  gave  him  power  to  rescind,  hut 
it  was  on  appeal.  It  was  a  well-known  fact, 
that  petitions  to  rescind  commissions  of  bank- 
ruptcy formerly  constituted  a  great  deal  of  the 
business  of  this  Court,  to  the  postponement  of 
the  other  suitors :  it  was  not  therefore  to  be 
supposed  that  the  legislature,  in  appointing  a 
new  tribunal  for  the  avowed  purpose  of  reliev- 
ing this  Court  from  matters  in  bankruptcy, 
would  reserve  to  it  all  its  former  power  over 
commissions.  The  formal  order  to  rescind 
the  fiat  in  pursuance  of  the  order  of  the 
Court  of  Review  declaring  a  fiat  invalid,  he- 
longed  still  exclusively  to  this  Court;  but 
why  that  was  so  he  could  not  say.  unless  it 
had  perhaps  been  considered  beneath  the  dig- 
nity of  this  Court  that  its  fiats  should  be 
rescinded  by  an  inferior  Court.  He  was  of 
opinion  that"  no  ground  was  shewn  to  hear  an 
appeal  in  this  case,  otherwise  than  hy  special 
case.  Under  what  circumstances  it  would  be 
proper  to  hear  an  appeal  otherwise  he  would 
not  attempt  to  state :  it  was  not  expedient  to 
lay  down  any  rule,  as  Lord  Brougham  said  in 
Ex  parte  Keyes,  in  the  matter  of  Terry S  No 
sufficient  grounds  were  shewn  to  induce  him 
to  hear  this  appeal  except  on  special  case,  and 
the  petition  must  he  dismissed. 

Ex  parte  Stubbs,  in  the  matter  of  Hall.— 
January  12th,  and  April  10th,  1839. 

■  ■  . 

jj^^dlufjji'i  Scurf). 

[Before  the  Four  Judges.] 

DEPUTV-CLBRKS  OF  THE  PEACE. — ATTORNEY. 
— FLEAD1NU. 

In  an  action  of  debt  on  a  penal  statute,  a  plea 
of  Not  Guilty  puts  in  issue  the  whole  of  the 
facts  necessary  to  make  the  penalty rittach. 
Such  a  case  is  not  affected  by  the  netc 
rules. 

In  an  action  of  debt  on  the  22  G.  2,  c.  46, 
'f"l"MonTrcVAyr7226~ 


against  a  party  for  practising  as  an  attorney 

at  sessions  where  he  holds  the  office  of 
deputy  clerk  of  the  peace,  he  must  be  dis- 
tinctly  proved  to  have  been  appointed  to  the 
office,  anil  to  have  acted  in  it.  The  fact  of 
his  appearing  to  act  as  the  general  deputy 
of  a  principal,  who  is  both  town  clerk  arid 
clerk  of  the  peace,  will  not  be  sufficient  to 
subject  him  to  the  penalty. 

This  was  an  action  brought  on  the  statute 
22  G.  2,  c.  46,  s.  16,  (by  which  it  is  provided, 
**  And  to  the  end  that  justice  may  be  impar- 
tially administered  in  the  several  general  or 
'  quarter  sessions  of  this  kingdom/  be  U  fur- 
ther enacted  hy  the  authority  aforesaid,  that 
no  clerk  of  the  peace  or  his  deputy,  nor  any 
under-sheriff  or  his  deputy,  shall  from  and 
after  the  said  twenty-ninth  day  of  September, 
act  as  a  solicitor,  attorney,  or  agent,  to*  sue 
out  any  process  at  any  general  or  quarter 
sessions  of  the  peace  to  be  held  for  such 
county,  riding,  division,  city,  town  corporate 
or  other  place  within  this  kingdom,  where  he 
shall  execute  the  office  of  clerk  of  the  peace, 
or  deputy  clerk  of  the  peace,  under-sheriff  or 
deputy,  on  any  pretence  whatsoever  ;  hut  if  any 
clerk  of  the  peace,  or  his  deputy,  or  any  under- 
sheriff,  or  his  deputy,  shall  presume  to  act  as 
a  solicitor,  attorney,  or  agent  as  aforesaid, 
such  clerk  of  the  peace,  or  his  deputy,  under- 
sheriff  or  his  deputy  respectively,  >>hall  be  sub- 
ject and  liable  to  a  like  penalty  of  fifty  pounds, 
to  be  recovered  in  manner  aforesaid"),  to  re- 
cover several  penalties  of  50/.  The  declaration 
alleged  that  one  Charles  Pestell  Harris,  before 
the  committing  of  the  grievances  hy  the  defen- 
dant, was  clerk  of  the  peace  for  the  town  of 
Cambridge,  and  that  the  defendant  was  the 
deputy  of  the  said  Harris,  so  being  such  clerk 
of  the  peace.  It  then  stated  that  the  defen- 
dant, so  being  such  deputy,  on  the  30th  of 
June,  1834,  at  the  general  quarter  sessions  of 
the  peace  holden  at  Cambridge,  in  and  for 
that  town,  being  the  town  where  the  defendant 
executed  his  office  of  snch  deputy,  he  acted 
and  presumed  to  act  as  an  attorney  for  one 
James  Davey,  by  managing  and  conducting  a 
certain  indictment  for  felony  at  such  sessions. 

There>were  several  other  counts  for  acting 
as  an  attorney  in  different  cases  at  other  ses- 
sions for  the  same  town. 

The  defendant  pleaded  Not  Guilty. 

At  the  trial  of  the  cause  before  Mr.  Justice 
Park,  at  the  Cambridgeshire  Spring  Assizes, 
1837,  Mr.  Gunning,  the  town  clerk  for  the 
borough  of  Cambridge,  produced  the  books  of 
the  corporation.  It  appeared  hy  them  that 
in  the  year  1740,  one  Thomas  York  was 
elected  town  clerk  :  there  was  no  separate  ap- 
pointment to  the  office  of  clerk  of  the  peace, 
but  the  town  clerk  presided  at  the  town  ses- 
sions in  that  character,  and  signed  the  indict- 
ments as  "  clerk  of  the  peuce."  The  appoint- 
ments of  several  other  persons  to  the  office  of 

a  This  word  to  ought  to  be  or,  and  is  so  in 
the  parliamentary  roll.  Per  Patteson,  J.,  and 
Mr.  Gunning,  in  Fulkner  v.  Chevell,  2  Harr. 
&  Woll.  183;  5  Ad.  &  Ell.  213. 
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tovm xlerk  were  also  put  in,  and  it  was  shewn 
that  the  persons  so  appointed  always  executed 
the  office  of  clerk  of  the  peace  also,  and  signed 
the  indictments,  extracts,  &c.  as  "  clerk  of  the 
peace."  In  the  7th  G.  4,  an  act  of  parliament 
was  passed  for  the  purpose  of  authorizing  the 
building  of  a  new  gaol  for  the  borough  of 
Cambridge.  By  the  2d  section  of  that  statute, 
it  was  provided  that  the  site  of  the  intended  new 
gaol  should  be  conveyed  to  the  "  clerk  of  the 
peace." 

In  conformity  with  the  provisions  of  this 
stat.  the  freeholder  conveyed  the  site  of  the 
new  gaol  to  Geo.  Busby  White,  who  was  at 
the  time  town  clerk  of  the  borough,  under  an 
appointment  precisely  similar  to  that  under 
which  Harris  held  the  office,  as  hereinafter  set 
out.  White  had  no  separate  appointment  to 
the  office  of  clerk  of  the  peace.  In  the  con- 
veyance thus  made  in  execution  of  the  pro- 
visions of  the  act,  to  which  he  was  described 
as  '*  Clerk  of  the  peace  for  the  boro'  of  Cam- 
bridge :"  and  White,  in  executing  the  deed, 
signed  his  name  thus—"  Geo.  B.  White,  Town 
Clerk." 

For  the  purpose  of  further  shewing  that  the 
office  of  clerk  of  the  peace  was  incident  and 
annexed  to  that  of  town  clerk,  it  was  shewn 
that  Harris,  upon  being  removed  in  Jan.  1836, 
from  his  situation  of  town-clerk,  by  the  town 
council,  under  the  provisions  of  the  act  for 
regulating  Municipal  Corporations,  immedi- 
ately handed  over  to  bis  successor  in  that 
office,  Mr.  Gunning,  all  the  books,  &e.  rela- 
ting to  the  clerkship  of  the  peace.  Amongst 
the  documents  so  handed  over  were  the  en- 
grossed indictments  against  the  prisoners  to 
be  tried  at  the  then  ensuing  sessions  for  the 
town.  These  had  been  been  drawn  by  Harris, 
who,  at  the  foot  of  them  had  added  (as  usual,) 
"  clerk  of  the  peace,"  leaving  a  blank  for  the 
name  of  the  person  who  should  hold  that  office 
at  the  time  of  the  sessions.  Gunning,  who 
had  no  separate  appointment  as  clerk  of  the 
peace,  filled  up  the  blank  with  his  own  name, 
and  continued  to  act  as  clerk  of  the  peace, 
until  the  following  month  of  August.  At  that 
time  the  crown  had  granted  to  the  corporation 
the  power  of  holding  quarter  sessions  for  the 
borough,  under  the  provisions  of  the  Munici- 
pal Corporations  Act,  which  provided  that 
after  such  grant  the  office  of  clerk  of  the  peace 
should  in  no  borough  be  held  by  the  town 
tlerk.  One  Ashton,  was  accordingly  appointed 
,'fo  that  office,  Gunning  continuing  to  be  town 
clerk. 

Having  thus  given  evidence  for  the  purpose 
of  shewing  that  the  office  of  clerk  of  the  peace 
for  this  borough  was  incident  to  that  of  town 
clerk,  and  that  the  person  holding  the  latter 
was  ipso  facto  entitled  to  the  former  office, 
the  plaintiff  proved  and  put  in  the  appoint- 
ment of  Harris  to  the  situation  of  town  clerk, 
and  of  the  defendant  to  be  his  deputy.  The 
former  was  as  follows  : — 

"  Know  nil  men,  that  we  the  mayor,  bai- 
liffs, and  burgesses  of  the  boro.'  of  Camb. 
have  constituted,  nominated  and  appointed, 
and  by  these  presents  do  constitute,  nominate 


and  appoint,  Charles  Pestell  Harris,  of  the 
said  boro.'  to  be  town  clerk  of  the  said  boro.': 
to  have,  use,  exercise  and  enjoy  the  said  office 
of  town  clerk  of  the  said  boro,*  to  him,  by 
himself  or  his  sufficient  deputy,  henceforth 
during  so  long  as  he  the  said  C.  P.  Harris, 
shall  demean  himself  correctly  and  properly, 
and  to  the  satisfaction  of  the  said  mayor,  bai- 
liffs, and  burgesses,  in  the  said  office  of  town 
clerk,  and  in  the  execution  and  performance 
of  the  duties  thereof,  and  incident  thereto  : 
together  with  all  fees,  wages,  rewards,  sala- 
ries, allowances,  profits,  commodities,  and  ad- 
vautages  whatsoever  to  the  said  office  by  any 
means  due,  accustomed,  payable,  or  belonging, 
in  as  ample  and  beneficial  a  manner  as  any 
other  person  or  persons  heretofore  holding 
and  using  the  said  office  held  and  enjoyed  the 
same." 

This  was  dated  in  1833,  and  was  under  the 
seal  of  the  corporation. 

The  deed  appointing  the  defendant  his 
deputy,  after  reciting  the  above  deed,  pro- 
ceeded thus :— "  I  do  nominate  &c.  A.  Chevell, 
of,  &c,  to  be  my  deputy  in  the  said  office  of 
town  clerk  of  the  said  borough  ;  to  have,  hold, 
use,  exercise,  and  enjoy  the  said  office  of  deputy 
town  clerk  of  the  said  borough,  to  him  the 
said  A.  Chevell,  henceforth,  for  and  during 
such  time  and  term  as  I  now  hold  and  enjoy 
the  office  of  town  clerk,  provided  he  shall  60 
long  and  during  that  period  demean  and  con- 
duct himself  correctly  and  properly,  and  to  the 
satisfaction  of  the  said  mayor,  bailiffs,  and 
burgesses,  in  the  said  office  of  deputy  town 
clerk;  and  in  the  execution  and  performance 
of  the  duties  thereof,  and  incident  thereto." 

This  deed  was  signed  and  sealed  by  Harris, 
and  was  also  under  the  seal  of  the  corporation. 

Evidence  was  then  given  that  the  defendant 
after  this  appointment,  practised  as  an  attorney 
on  several  occasions  at  the  sessions  for  the 
borough  of  Cambridge,  as  stated  in  the  declara- 
tion. 

On  the  part  of  the  defendant,  evidence  was 
given  to  shew  that  Harris  acted  as  the  clerk  of 
the  peace  at  the  sessions,  aud  that  the  defen- 
dant confined  his  practice  and  attendances  on 
the  corporation,  and  other  duties  more  imme- 
diately connected  with  the  situation  of  town 
clerk,  and  on  no  occasion  acted  as  clerk  of  the 
peace. 

The  defendant  also  put  in  an  appointment  by 
the  Duke  of  Rutland,  who  was  custot  rotulorum 
for  the  borongh,  in  the  following  words : — 

Whereas  the  office  of  clerk  of  the  peace 
for  the  borough  of  Cambridge  is  now  void,— 
know  all  men,  &c,  that  1,  J.  H.,  Duke  of 
Rutland,  cuitos  rotulorum  of  the  said  borough, 
do  hereby,  as  far  as  I  lawfully  can,  nominate, 
elect,  appoint,  and  assign,  and  give  and  grant 
unto  Charles  Pestell  Harris,  an  able  and  suffi- 
cient person,  instructed  and  learned  in  the  law, 
to  be  clerk  of  the  peace  for  the  said  borough, 
and  the  precincts  thereof ;  to  hold  and  exer- 
cise the  said  office  by  himself  or  his  sufficient 
deputy,  &c." 

This  was  dated  19th  May  1830,  but  the  office 
was  not  then  vacant,  Geo.  B.  White,  the  town 
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clerk,  not  being  removed  from  hi*  office  (ill  the 
30th  of  the  same  month.  The  records  of  the 
corporation  were  searched,  hut  no  other  ap- 
pointment than  the  above  had  ever  been  made 
by  the  custas  rotulorum  or  any  other  person,  to 
tile  office  of  clerk  of  the  peace.  The  only  ques- 
tion left  by  the  learned  judge  to  the  jury  was 
whether  the  defendant  had,  in  point  of  tact,  ever 
acted  as  clerk  of  the  peace:  the  jury  found  that 
he  had  not ;  whereupon  his  lordship  nonsuited 
the  plaintiff,  but  reserved  h  ave  for  him  to  move 
to  enter  a  verdict  for  such  penalties  b  as  the 
Court  should  direct,  if  they  should  be  of  opi- 
nion that  the  defendant  had  bv  his  plea  ad- 
mitted that  he  was  deputy  clerk  of  the  peace, 
or  if  upon  the  whole  evidence,  they  should 
think  he  was  entitled  to  recover.  Accordingly, 
in  Easter  Term  1S37,  a  rule  having  been  ob- 
tained,— 

Mr.  Biggs  Andretes,  and  Mr.  Byles,  shewed 
cause.  It  must  be  taken  now  thai  the  plea  of 
the  general  issue  in  an  action  of  debt  upon  a 
penal  statute,  puts  the  whole  matter  on  which 
the  question  of  liability  depends,  in  issue. 
When  this  case  was  before  the  Court  on  a 
former  occasion,0  it  was  doubtful  whether  the 
general  issue  was  sufficient  for  that  purpose, 
hut  that  point  has  since  been  decided  in  two 
cases  in  the  Exchequer.*1  The  tacts  therefore 
being  put  iu  issue  by  the  pleadings,  the  ques- 
tion now  to  be  decided  is,  whether  the  defen- 
dant was  a  deputy  clerk  of  the  peace,  and 
while  he  was  so,  acted  as  an  attorney  at  the 
sessions  where  he  held  that  office.  It  is  clear 
that  he  did  not  nil  that  office.  There  was  no 
appointment  of  the  defendant  to  be  deputy 
clerk  of  the  peace,  aud  his  appoint  meut  as 
deputy  town  clerk  does  not  prevent  him  from 
acting  at  the  sessions.  The  two  appointments 
are  made  by  different  persons.  The  cuxtus 
rotulorum  of  the  borough  appoints  the  clerk  of 
the  peace,  the  magistrates  of  the  borough 
appoint  the  town  clerk  of  the  borough.  The 
appointment  to  one  office  and  acting  under 
that  appointment  will  not  suffice  to  make  him 
liable  us  for  acting  in  another  aud  an  inde- 

Iiendent  office,  lu  order  to  make  a  person 
iable  under  this  statute,  two  things  are  neces- 
sary : — first,  that  he  should  have  been  ap- 
pointed to  the  office ;  and  secoudly,  that  he 
should  execute  the  office  while  holding  such 
appointment.  In  this  case  there  has  been  no 
appointment  of  the  defendant  to  the  office  of 
deputy  clerk  of  the  peace,  aud  he  has  uot  been 
proved  to  have  acted  in  such  office.  The  acts 
of  Harris  in  that  office,  Harris  being  his  prin- 

b  The  declaration  sought  to  recover  several 
penalties  of  the  defendant  for  acting  as  attor- 
ney iu  separate  and  distinct  matters  at  one  and 
the  same  sessions.  His  counsel  coutended 
that  he  could  only  bo  liable  to  a  single  penalty 
for  acting  at  one  sessions,  however  many  cases 
he  might  be  concerned  in.  The  learned  judge 
reserved  this  poiut  also,  but  it  was  not  dis- 
cussed. 

c  2  Harr.  &  Woll.  183  ;  5  Add  &  Ell.  213. 

a  Eurl  Spencer  v.  Stcannelt,  3  Mee.  &  W. 
1W  ;  and  Jvnes  v.  fftlliams,  4  Wee.  &  Vt. 
375. 


cipal  with  respect"  to  another  office,  cannot 
fix  him  with  liability  iu  the  case. 

Mr.  h'elfy,  and  Mr.  Gunning,  in  support  of 
the  rule.— After  the  cases  referred  to  in  the 
Exchequer,  it  will  be  impossible  to  contend  that 
the  plea  of  not  guilty,  in  a  penal  action,  does 
not  put  all  the  facts  constituting  the  offence  in 
issue.  The  defendant  is  within  the  mischief, 
and  therefore  within  the  provisions  of  the  sta- 
tute. He  was  appointed  generally  the  deputy 
of  Harris,  and  he  acted  as  the  general  deputy 
of  Harris,  who  was  clerk  of  the  peace,  as  towu 
clerk.  He  need  not  be  proved  to  be  directly 
acting  in  the  office  of  clerk  of  the  peace.  If  he 
appears  to  the  world  to  be  acting  in  that  cha- 
racter, aud  at  the  same  time  practises  at  the 
sessions,  where  he  assumes  the  character  of 
deputy  clerk  of  the  peace,  he  is  liable  to  this 
action.  The  two  offices  of  town  clerk  and  clerk 
of  the  peace  had  long  been  united  iu  the  same 
person.  It  might  be  considered  that  one  office 
was  incident  to  the  other.  Parker  v.  A7?//,c 
shews  that  it  is  essential  to  a  deputy  to  have 
the  whole  power  of  his  principal,  and  a  cove- 
nant to  restrain  it  is  therefore  void.  He  need 
not  be  proved  to  hnve  acted  directly  in  the 
execution  of  the  office,  Stanley  v.  DoddJ* 
The  law  will  not  allow  any  tampering  with  the 
office,  the  great  object  of  the  law  being  to 
keep  pure  and  unsuspected  the  administration 
of  justice.  In  Hughes  v.  Stnthamf  that  prin- 
ciple was  acted  ou.  There  an  attorney  who 
was  town  clerk  imd  clerk  of  the  peace  for  the 
borough  of  L.,  upon  the  dissolution  of  a  part- 
nership which  had  existed  between  him  and 
two  other  persons,  entered  into  au  agreement 
to  pay  to  one  of  them  (C.  JJ.)  a  certain  sum 
of  money,  and  to  use  his  endeavours  to  pro- 
cure for  him  one-fourth  of  the  prosecutions 
arising  in  the  Town  Clerk's  Office.  It  was 
held,  that  the  attorney  could  not  legally  enter 
into  such  an  agreement,  aud  though  it  was 
proved  that  there  were  prosecutions  which  went 
through  the  office  from  other  thau  the  borough 
sessions,  the  Court  applied  the  agreement  to 
all  the  prosecutions  whatever,  aud  therefore 
held  it  to  be  bad.  The  same  principle  must 
be  acted  on  in  this  case,  or  else  the  statute 
may  easily  be  evaded. 

Lord  Denman,  C.  J. — What  has  taken  place 
appears  to  be  q^uite  correct,  and  the  nonsuit 
must  remain.  Ihe  statute iuteuded  to  prevent 
a  person  conducting  on  his  own  account,  cases 
at  those  quarter  sessions,  where  be  might  ex- 
ecute the  office  of  clerk  or  deputy  clerk  of  the 
peace.  The  defendant  here  is  not  shewn  to 
have  executed  the  office  of  deputy  clerk  of  the 
peace,  and  this  he  must  do  in  order  to  satisfy 
the  words  of  the  statute.  It  is  true  that  the 
statute  may  be  easily  eluded  hy  a  juggle  be- 
tween the  principal  and  deputy,  but  we  cannot 
prevent  that  mischief  by  the  introduction  of 
words  not  iu  the  statute.  It  is  clear  that  as 
the  statute  now  stands,  the  party  must  he  the 
officer,  and  must  execute  the  office.  I  do  not 
admit  the  argument  used  by  the  counsel  for 

«  1  Salk.  95  ;  1  Lord  Ruvui.  65$. 
d  I  Dow!.  &  Itvl.  Ml.  ' 
«  4  Darn.  &  Cres.  1*7 
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the  defendant.  Acting  in  the  discbarge  of  the 
duties  of  an  office  may  prove  the  possession  of 
that  office ;  but  it  is  possible  to  put  a  case  the 
opposite  of  what  is  supposed.  A  person  ap- 
pointed may  not  have  executed  the  office,  and 
yet,  on  the  construction  contended  for,  he  may 
be  exposed,  to  penalties  without  having  acted 
in  opposition  to  the  provisions  of  the  statute. 

Mr.  Justice  Littledale.^-TUe  defendant  here 
cannot  be  considered  as  filling  the  office  of 
deputy  clerk  of  the  peace.  He  was  appointed 
deputy  town  clerk,  but  that  does  not  necessa- 
rily confer  on  him  the  ether  office. 

Mr.  Justice  Putteson. — I  am  of  the  same 
opinion.  The  fact  thai  the  principal  here  held 
both  offices,  and  that  this  defendant  was  his 
deputy  in  one  of  them,  does  not  shew  that  he 
was  deputy  in  the  other.  There  is  a  difference 
between  this  statute  and  that  of  the  55  (i.  3, 
where  the  words  are  for  such  time  as  he  shall 
hold  such  appointment ;  not  such  time  as  he 
shall  execute  the  duties  of  the  office.  The 
latter  is  the  expression  used  in  the  present 
statute. 

Mr.  Justice  Coleridge. — In  this  case  it  is 
necessary  to  prove  that  the  defendant  not  only 
held  the  office,  but  that  be  acted  in  it.  Now 
assuming,  which  I  do  not  admit  to  be  the  fact, 
that  he  held  the  office,  there  is  no  proof  that 
he  acted  in  it.  An  acting  in  the  office  by  his 
principal,  to  whom  he  was  deputy  in  respect 
of  another  office,  will  not  make  him  liable.  If 
it  is  true  that  the  act  of  the  deputy  is  the  act 
of  the  principal,  it  is  not  true  that  the  act  of 
the  principal  is  the  act  of  the  deputy.  On  the 
contrary,  the  act  of  the  principal  rather  ex* 
eludes  that  of  the  deputy.  The  nonsuit  was 
right. 

Rule  discharged.— Faulkner  v.  Chevell,  E.  T. 
1839.   Q.  B.F.J. 


ffommtm  $lra*. 

AWARD. — MATTER  IN  DlPFBnENCE. 

Where  the  plaintiff  sued  the  defendant  for  a 
sum  actually  due,  and  the  latter  pleaded  a 
set-off  in  reference  to  a  claim  suhsequently 
accruing,  and  an  order  of  reference  was 
made  four  days  before  the  sum  mentioned  in 
the  set-off  became  payalde,  "  of  alt  matters 
in  difference  between  the  parties,  including 
the  claim  of  the  defendant  in  the  set-off" 
and  the  arbitrator  awarded  that  the  amount 
of  the  set-off  was  not  due  at  the  time  of  the 
commencement  of  the  action,  but  that  it  had 
since  become  payable,  and  ordered  it  to  be 
paid :  Held,  that  the  amtrd  was  good. 

Bingham  shewed  cause  against  a  rule  ob- 
tained by  Wilde,  Serjt.,  for  setting  aside  so 
much  of  the  award  made  in  this  case  as  found 
129/.  6s.  9d.  to  be  due  from  the  plaintiff  to  the 
defendant  on  the  1st  August  1838,  aud  directed 
that  sum  to  be  paid,  on  the  ground  that  the 
arbitrator  in  making  that  award  had  exceeded 
his  authority.  It  appeared  that  in  1833,  the 
plaintiff  and  defendant  entered  into  a  written 
agreement,  by  which  the  defendant  hired  a 
house  of  the  plaintiff  from  Lady-day  in  that 
year  to  rent  at  60  guineas  per  annum,  and  the 


plaintiff  agreed  to  pay  to  the  defendant  a  sum 
of  20  guineas  per  annum  for  the  board  of 
each  of  a  certain  number  of  young  ladies,  who 
formed  a  school  transferred  from  the  plaintiff 
to  the  defendant,  the  payment  to  be  made  in 
four  instalments,  the  first  of  which  should  be- 
come due  on  the  1st  August  1838.   On  the 
27th  June  1838,  three  days  after  the  first 
quarter's  rent  became  due,  the  plaintiff  com- 
menced an  action  for  15  guineas,  the  amount 
of  rent,  and  also  an  action  of  slander ;  and  it 
was  eventually  agreed  that  the  two  actions 
should  be  referred  to  the  decision  of  an  arbi- 
trator.  The  defendant  hud  pleaded  to  the 
first  action  alleging  the  129/.  6s.  9d.  to  be  due, 
as  a  set-off  to  the  rent,  and  the  terms  in  which 
the  order  of  reference  was  drawn  up  was  that 
"  all  matters  in  difference  between  the  parties, 
including  the  claim  of  the  defendant  in  the 
set-off  in  the  first  action,"  should  be  con- 
sidered.  The  arbitrator  found  that  the  rent 
was  due  to  the  plaintiff,  and  that  the  1 29/.  6s.  Vd, 
was  not  due  at  the  commencement  of  the  ac- 
tion; and  as  to  the  action  for  slander,  that 
there  was  no  cause  of  action;  but  he  also 
found  (his  award  being  made  in  the  month  of 
November)  that  on  the  1st  August  the  sum  of 
129/.  6s.  i)d.  had  become  due,  and  he  directed 
the  payment  of  that  sum.    It  was  now  sub- 
mitted that  the  only  question  which  could 
arise  was  whether  it  was  the  intention  of  the 
parties  that  the  terms  of  the  order  of  reference 
should  include  the  amount  due  on  the  1st  of 
Aug.   The  sum  was  earned,  morally  speaking, 
at  Midsummer,  although  by  the  special  terms  of 
the  agreement  it  did  not  become  payable  until 
the  1st  August,  and  therefore  a  person  not 
leirallv  skilled  miirht  easilv  suonose  it  to  be  a 

dif- 


egally  skilled  might  easily  suppose  it  to  1 
air  ground  of  set-off.  The  matters  in 
ference,  however,  included  all  claims,  even 
though  they  were  not  supported  by  legal 
right,  and  although  it  must  be  udmitted  that 
the  sum  claimed  was  not  due  at  the  time  of 
the  commencement  of  the  action,  yet  that  sum 
must  be  taken  to  be  a  matter  in  difference  at 
the  time  of  the  reference.  At  all  events  the 
intention  of  the  parties  must  be  taken  to  be  to 
refer  the  defendant's  claim ;  for,  indepen- 
dently of  the  terms  of  the  order,  it  was  ex- 
ceedingly improbable  that  the  defendant  would 
have  submitted  to  the  reference  of  the  mat- 
ters in  difference  on  the  2/th  July,  if  it  did 
not  include  a  claim  which  she'  possessed 
against  the  plaintiff  in  respect  of  a  sum  of 
money  which  would  absolutely  become  due  ou 
the  1st  August. 

Wilde,  Serjt  ,  in  support  of  the  rule. — It 
was  not  disputed  that  this  claim  was  a  matter 
in  difference  at  the  time  of  the  refcreucc  to 
arbitration ;  but  the  only  question  was,  whe- 
ther it  was  matter  of  set-off.  The  set-off  was 
pleaded  as  having  accrued  at  the  time  of  the 
commencement  of  the  action,  and  that  was 
the  question  which  the  arbitrator  bad  to  try. 
His  award  was  inconsistent,  because  he  found 
that  the  set-off  was  nut  due,  and  yet  he 
ordered  the  amount  of  it  to  be  paid.  The 
only  effect  of  the  rule  would  be  to  decide 
whether  the  parties  should  have  the  remedy 
by  attachment  or  not, 
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Tinda!,  C.  J. — This  is  clearly  a  question  as 
to  the  intention  of  the  parties.  Now  what 
was  their  real  intention?  If  the  word*  are 
such  as  to  shew  that  it  was  to  send  all  mat- 
ters in  difference  existing  between  them  to 
the  arbitrator  for  decision,  he  was  quite  right 
in  taking  this  claim  of  the  defendant  in  the 
first  action  into  consideration.  If  the  object 
of  the  parties  were  only  to  know  whether  the 
set-off  was  due  or  not,  there  would  be  no 
necessity  for  the  words  which  are  introduced 
in  the  order  of  reference;  the  word  '*  claim  " 
must  include  something  more  particular.  I 
think,  therefore,  that  the  arbitrator  had  autho- 
rity on  an  express  reservation,  not  only  in  the 
action  as  to  the  set-off/,  but  as  to  the  subject- 
matter  of  it  also. 

Bosftnqttet,  J.*— This  case  must  be  governed 
entirely  on  the  construction  to  be  put  upon 
the  words  of  the  reference,  from  which  the 
intention  of  the  parties  may  be  collected.  It 
is  not  merely  a  reference  of  the  set-off  as 
pleaded,  but  it  is  a  reference  of  the  claim  to  a 
set-off,  and  it  was  for  the  arbitrator  to  decide 
upon  the  nature  of  that  claim.  It  is  very  pro- 
perly Sidd,  that  the  sum  mentioned  in  the  plea 
of  set-off  was  not  due  at  the  commencement 
of  the  action,  but  then  the  arbitrator  proceeds 
to  consider  the  nature  of  the  claim,  and  find- 
ing that  it  would  become  due  on  the  1st 
August,  though  it  was  not  due  so  as  to  be  a 
defence  to  the  action,  he  finds  that  it  was  pay- 
able at  the  time  of  the  award,  and  therefore 
he  orders  it  to  be  paid. 

Coltman,  J. — I  think  that  the  arbitrator  has 
taken  a  correct  view  of  the  matter,  and  that  it 
must  be  taken  that  the  parties  meant  that  the 
arbitrator  should  have  the  power  to  award  on 
the  claim  of  the  defendant. 

Erskine,  J. — I  think  that  the  words  of  the 
reference  are  quite  wide  enough  to  convey 
what  appears  to  have  been  the  intention  of  the 
parties. 

Rule  discharged.— Fetch  v.  Coulan,  E.  T. 
1839.  CP. 

NEW  ORDERS  IN  CHANCERY. 

9th  May.  1839. 

1 .  That  in  ail  cases  in  which  it  shall  be 
alleged  that  the  plaintiff  is  prosecuting  the 
defendant,  in  this  Court,  and  also  in  some 
other  Court  for  the  same  matter,  the  defen- 
dant in  eight  days  after  filing  his  answer, 
or  further  answer  to  the  plaintiff's  bill, 
shall  be  entitled,  as  of  course,  on  motion  or 
petition,  to  the  usual  Order  for  the  plaintiff 
to  make  his  election  in  which  Court  he  will 
proceed,  with  the  usual  directions  in  that 
behalf,  unless  the  plaintiff  shall,  before  the 
expiration  of  the  same  eight  days,  have 
delivered  exceptions  to  the  defendant's  an- 
swer, or  have  referred  his  further  answer 
on  former  exceptions.  And  in  case  the 
plaintiff  shall  have  delivered  such  excep- 
tions, or  referred  the  defendant's  further 
answer  within  such  time,  the  defendant 
shall  be  at  liberty,  by  notice  in  writing  to 


be  served  on  the  plaintiff's  clerk  in  Court, 
to  require  the  plaintiff  to  procure  the 
Master's  report  on  such  exceptions,  within 
four  days  from  the  service  of  such  notice. 
And  if  the  plaintiff,  being  so  served  with 
such  notice,  shall  not  procure  the  Master's 
report  in  four  days  accordingly,  or  if  the 
exceptions  shall  not  be  allowed,  the  defen- 
dant shall  then  be  entitled,  as  of  course,  on 
motion  or  petition,  to  the  usual  Order  for 
the  plaintiff  to  elect  in  which  Court  he  will 
proceed,  with  the  usual  directions.  But  in 
either  of  such  cases  the  plaintiff  shall  be  at 
liberty  to  move  that  such  Order  may  be  dis- 
charged  on  the  merits  confessed  in  the  answer. 

2.  That  the  plaintiff  in  any  injunction 
cause  having  obtained  the  common  injunc- 
tion to  stay  proceedings  at  law,  may 
(either  before  or  after  the  answer  of  the 
defendant  shall  be  put  in,  and  whether 
such  injunction  shall  or  shall  not  have  been 
continued  to  the  hearing  of  the  cause)  ob- 
tain an  Order,  as  of  course,  for  leave  to 
amend  the  bill  without  prejudice  to  the  in- 
junction, but  that  such  Order  shall  contain 
an  undertaking  by  the  plaintiff  to  amend 
the  bill  within  one  week  after  the  date  of 
the  Order,  and  in  default  thereof  the  Order 
shall  become  void.  And  that  in  case  the 
bill  shall  be  amended  pursuant  to  such 
Order,  the  defendant  shall  thereupon,  and 
although  he  may  not  have  put  in  his  answer 
to  the  bill  or  the  amendments  thereof,  be  at 
liberty  to  move  the  Court  on  notice,  to  dis- 
solve the  injunction,  on  the  ground  that  the 
bill  as  amended  does  not,  even  if  the  amend- 
ments be  true,  entitle  the  plaintiff  thereto. 

3.  That  in  case  an  injunction  to  stay  pro- 
ceedings at  law  shall  be  prayed  for  by  the 
bill,  and  shall  either  not  be  obtained,  or 
having  been  obtained,  shall  have  been  dis- 
solved upon  the  merits  stated  in  the  answer, 
and  the  plaintiff  shall  afterwards  amend  his 
bill,  and  the  defendant  shall  not  plead,  an- 
swer, or  demur  to  the  amended  bill  within 
eight  days  after  appearance,  the  plaintiff 
shall  be  entitled  to  move  for  an  injunction, 
upon  affidavit  of  the  truth  of  the  amend- 
ments. 

4.  That  foreclosure  causes  when  ready 
for  hearing,  may  be  ordered  to  be  advanced 
for  hearing,  under  the  same  circumstances, 
and  subject  to  the  same  rules  as  other  causes 
may  be  ordered  to  be  so  advanced. 

5.  That  in  all  cases  in  which  it  shall  ap- 
pear that  certain  preliminary  accounts  and 
inquiries  must  be  taken  and  made  before  the 
rights  and  interests  of  the  parties  to  the 
cause  can  be  ascertained,  or  the  questions 
therein  arising  can  be  determined,  the  plain- 
tiff shall  be  at  liberty,  at  any  time  after  the 
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defendants  sball  have  appeared  to  the  bill, 
t»  move  the  Court  on  notice,  that  such  in- 
quiries and  accounts  shall  be  made  and 
taken,  and  that  an  order  referring  it  to  the 
Master  to  make  such  inquiries,  and  take 
such  accounts,  shall  thereupou  be  made, 
Svithout  prejudice  to  any  question  in  the 
*abse,  if  it  shall  appear  to  the  Court  that 
the1  Same  will  be  beneficial  to  such  (if  any) 
parties  to  the  cause  as  may  not  be  competent 
to  consent  thereto,  and  that  the  same  is  con- 
sented to  by  such  (if  any)  of  the  defendants 
as  being  competent  to  consent  have  not  put 
in  their  answer  to  the  bill,  and  that  the 
same  is  consented  to  by,  or  is  proper  to  be 
made  upon,  the  statements  contained  in  the 
answers  of,  such  (if  any)  of  the  defendants 
as  have  answered  the  bill. 

6.  That  whenever  any  order  of  course 
obtained  from  the  Master  of  the  Rolls  in 
any  cause  marked  for  or  set  down  to  be 
heard  before  the  Lord  Chancellor  pursuant 
to  the  general  order  of  the  5th  day  of  May 
1837,  shall  be  alleged  to  have  been  irregu- 
larly obtained,  any  application  to  discharge 
the  same  for  irregularity,  shall  in  the  first 
instance  be  made  to  the  Master  of  the 
Rolls,  and  such  cause  and  all  other  applica- 
tions to  be  made  therein,  shall  nevertheless 
continue  subject  to  all  the  regulations  of 
the  said  general  order  as  if  this  order  had 
not  been  made. 

10th  May,  1839. 

1 .  That  every  person  to  whom  in  any 
cause  or  matter  pending  in  this  Court,  any 
sum  of  money  or  any  costs  have  been  or- 
dered to  be  paid,  shall  after  the  lapse  of  one 
month  from  the  time  when  such  order  for 
payment  was  duly  passed  and  entered,  be 
entitled  by  his  clerk  in  court  to  sue  out  one 
or  more  writ  or  writs  of  fieri  facias  or  writ 
or  writs  of  elegit  of  the  form  hereinafter 
stated,  or  as  near  thereto  as  the  circumstan- 
ces of  the  case  may  require. 

2.  That  upon  every  such  order  hereinafter 
to  be  entered,  the  entering  clerk  of  this 
court  in  whose  division  the  same  may  be, 
shall  at  the?request  of  the  party  leaving  the 
same  mark  the  day  of  the  month  and  year 
on  which  the  same  shall  be  so  left  for  entry, 
and  no  writ  of  fieri  facias  or  elegit  shall 
be  sued  out  upon  any  such  order,  unless  the 
date  of  such  entry  sliall  he  so  marked 
thereon  as  aforesaid. 

3.  That  such  writs  when  sealed  shall 
be  delivered  to  the  sheriff  or  other  officer  to 
whom  the  execution  of  the  like  writs  issu- 
ing out  of  the  Superior  Courts  of  Common 
Law  belongs,  and  shall  be  executed  by  such 
sheriff  or  other  officer  as  nearly  as  may  be 


€1 

in  the  same  manner  in  which  he  doth  or 
ought  to  execute  such  like  writs,  and  such 
writs,  when  returned  by  such  sheriff  or  other 
officer,  shall  be  delivered  to  the  clerks  in 
Court,  by  whom  respectively  they  were  sued 
out,  or  be  left  at  their  respective  seats,  and 
shall  thereupon  be  filed  as  of  record  in  the 
office  of  the  Six  Clerks  of  this  Court.  And 
that  for  the  execution  of  such  writs,  such 
sheriff  or  other  officer  shall  not  take  or  be 
allowed  any  fees  other  than  such  as  are  or 
shall  be  from  time  to  time  allowed  by  lawful 
authority  for  the  execution  of  the  like  writs 
issuing  out  of  the  Superior  Courts  of  Com- 
mon Law. 

4.  That  if  it  shall  appear  upon  the  return 
of  any  such  writ  of  fieri  facias,  as  aforesaid, 
that  the  sheriff  or  other  officer  hath  by  vir- 
tue of  such  writ  seized  but  not  sold  any 
goods  of  the  person  ordered  to  pay  such  sum 
of  money  or  costs  as  aforesaid,  the  person 
to  whom  such  sum  of  money  or  costs  is  pay- 
able, shall  immediately  after  such  writ  with 
such  return  shall  be  filed  as  of  record,  be  at 
liberty  by  his  clerk  in  Court  to  sue  out  a 
writ  of  venditioni  exponas,  in  the  form 
hereinafter  stated,  or  as  near  thereto  as  the 
circumstances  of  the  case  may  require. 

5.  That  on  every  such  writ  of  fieri  facias 
and  elegit  so  to  be  issued  as  aforesaid,  there 
shall  be  endorsed  the  words,  "  By  the 
Court,"  and  also  thereunder  the  calling  and 
place  of  residence  of  the  party  against  whom 
such  writ  shall  be  issued,  and  also  the  name 
and  residence  or  place  of  business  of  the 
solicitor  at  whose  instance  the  same  shall 
be  issued,  and  the  name  of  the  clerk  in 
Court  issuing  the  same,  and  that  every  such 
writ  be  also  endorsed  for  the  sum  to  be 
levied  according  to  the  form  used  upon  like 
writs  issuing  out  of  the  Superior  Courts  of 
Common  Law. 

6.  That  for  every  such  writ  of  fieri  facias 
or  venditioni  exponas  so  to  be  issued  as 
aforesaid,  there  shall  be  allowed  to  the  clerk 
in  Court  issuing  the  same  the  sum  of  eigh- 
teen shillings  and  seven  pence,  and  for 
every  such  writ  of  elegit  the  sum  of  one 
pound  ten  shillings,  and  that  there  be  al- 
lowed to  the  solicitor  at  whose  instance  any 
such  writ  of  fieri  facias,  elegit,  or  venditioni 
exponas,  shall  be  issued,  the  sum  of  six 
shillings  and  eight  pence  for  instructions  for 
the  said  writ,  and  that  there  be  also  al- 
lowed to  such  solicitor  the  further  sum  of 
six  shillings  and  eight  pence  for  attending  to 
procure  a  warrant,  and  for  attending  to  in- 
struct the  officer  charged  with  the  execu- 
tion of  such  writ. 

[The  Forms  qf  the  Writs  will  be  given  next 
teeek.'] 
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NEW  TRIALS. 

Doe  d.  Filmer,  Bart.  &  anor. 
v.  Bradley,  Esq. 
stands  for  arrangement. 
Dobson,  Kot.  &  ore.  o.  Denne 
and  others. 


©ucfn'j*  Henri). 
Ex  parte  Thomas  Hallacks  & 
auor.  v.  Churchwardens  of 
St.  Mary,  Cambridge 
The  Queen  v.  Lords  of  the 

Manor  of  Whichfonl 
The  Queen  p.  Trustees  of  St. 
Pancraa  Church 


Major  &  ors.  v.  Chadwick  &   Thc  Queen  v  Stewar(1  0f  aja- 

°lhcr8-  ,  ,  nor  of  Richmond 

Ellison  p.  Isles  B||       „  Bakcr 

Doe  d.  Craves  &  anor  r.  W  ells   Dk.£iusou  &  wife  P.  Eyre 

&  annr.  Tue  q  Governor  of  St. 

D»c  rf.  Lmlcjohn  r  W , Jli.  o  d      ^  Holbom 
Doe  //.  Lloyd  &  wife  v.  Ben-   The  Qucen  v  Lady  of  the 

«,ett    n  Manor  of  Ham 

Green  p.  C  res  well  Bastard,  Esq.  p.  Smith  &  ors. 

Dor  f/.  Townsend  &  ors.  v. 
Mace  &  ors. 

Davies  v.  Wagstnff 

Gardner  &  ors.  assignee?,  &c. 
v.  Moult  &  ors. 

Anderlon  &  anor.  executors, 
&c.  p.  Arrowsmiih,  exor.  &c. 

Saudys  v.  Hodgson 

Smith  v.  Dixon 

Jackson  v.  Hill 

Holmes  v.  Wilson  &  ors. 

Williams  v.  Burgess  &  anor. 

Doe  d.  Higginboiham  v.  liar- 
ton  &  anor. 

Plevin  &  anor.  v.  Prince 

The  Queen  v.  Baldwin 

Dmieorabc,  Esq.  v.  Daniel, 
Esq. 

Wright  &  ors.  v.  Perceval 
The  Queen  e.  Levy 


Earl  Bcauehamp  p.  Turner 
In  the  Matter  of  Kackham, 

Gent,  one,  &c. 
Earle  v.  Broun 
TheQueeny.Featherstonhaugh 

 v.  I'iit,  Esq. 

-  —  v.  Churchwardens 

of  Wulsall  Borough 

v.  The  Bailiffs  of 


Williams  v.  Brown 
Barsham  v.  Bullock 
Kirkman  v.  Jervis 
Ex  parte  Midford,Esq.  in  the 

matter  of  Helder  aud  anr. 

Gents,  two  &c. 
Wood  v.  Shaw 
Gibhs  r.  Trevanion  and  ors. 
Thackthwaite  v.  Sinclare 
Egan,  Esq.  v.  Green. 
The  Queen  r.  the  Poor  Law 

Commissioners,  OlstonfieWl 

Union 

 —    Justices  of 

Cheshire 

 The  Justices  of 

the  E.  R.  of  Yorkshire 

 Bullar 

■  Dudley  and  ors. 


Cluu 

White  v.  Robertson 
The  Queeu  r.Thc  Grand  Junc- 
tion Railway  Company 
Utterton  p.  Castledinc 


Bishop  v.  Hatch,  clerk 
Sill  v.  Adams. 

SPECIAL  PAPEH. 

•Archbishop  of  V'ork  and  ors. 

e.  Trufford  and  ors. 
Stockdale,  a  pauper  p.Hansard 

(part  heard) 
•Doe  d.  Evans  v.  Evans 
fCuHey,  Esq.  v.  doe.  d.  Tay- 

lorson,  in  error 
Peace  p.  Eastwood 
Jackson  p.  Hill. 
Burderr.  Veley  and  anr. 


The  Queen  v.  Alderson  &  ors. 
Bottrell  v.  Wordsworth  &  uu. 

The  Queen  p.  The  Mayor  of    Ramsay  r.  Nornabcll.  in  rep. 

Carmarthen  Bryan  v.  Sir  G.  Arthur 
 t\The  Manchester    Griffin  p.  Ellis  and  anr 


&  Leeds  Railway  Company 

 p.  Pyle 

v.  Mayor,  &c  of 


Garcy  v.  Pyke 

Tru  ernan  &  ors.  v.  Loder 

Kavvlins  v.  Desborough 

Green  v.  The  Loudon  Ceme- 
tery Company 

Johnstone  r.  Usborne 

Merry  &an,  v.  Chapman,  Esq. 

Fiampton,  exor.  v.  Champ- 
neys,  Bart. 

The  Queen  p.  Murphy  &  anor. 

Good  t'.  Bowditch 

Thelwell  v.  Count  di  Ace  to. 

Godward  v.  Hannell 

Pcirce  v.  Fotheigill 

PEREMPTORY  RULES. 

In  banc. 

Wriltou,  Gent,  one,  &c.  p. 
Chambers 

In  tire  Matter  of  James  Wad- 
dell  &  anor. 

Same  Smart  and  anr.  p.  Chell 

Thc  Queen  v.  Mayor  of  Cam-   Flood  the  ynr.  v.  Carter 
bridge  Bendray  v.  Price,  Clerk. 

The  Queen  v.  Governors  of  St.    Duke  of  Beaufort  v.  Welch 
Andrew,  Holborn  Davis  v.  Swabey 

Hull  ».  Butler  &  an.  in  rep.      The  Queen  v.  Ellison— two 

The  Queen  v.  Churchwardens  cases, 
of  St.  James's,  Clerkcnwell   Yorke  v.  Chapman 


Swansea 

In  the  Matter  of  Willis,  Gent, 
one,  &c.  and  Allen 

The  Queen  v.  Gamble  &  an. 

Bailey,  Esq.  v.  Bond  &  ors. 

The  Queen  v.  Churchwardens 
of  Edlasum 

Sparkes  v.  Mayo 

Bail  Court. 

Archer  p.  Kearse 

Rowe  v.  Sawyer 

Leman  v.  Lewis 

Andrew  v.  Marrisand  anr. 

Newton  v.  Thompson 

Pitcher  t\  King  Esq.  late  She- 
riff, &c 

Jones  v.  Williams. 

Doe.  dem.  Faithful  v.  Roe 


Benjamin  P.  Belcher 
•Doe  d.  Ridded  and  anr.  v, 

Gwinnell 
♦Barry  p.  Lloyd 
Hill  p.  Leach 
Underwood  p.  Johnson 
Calvert  v.  Moggs 
Swann  p.  Stilton 
Chaffers  r.  W'ilson 
Guardians  of  the  Poor  of  Ban- 
bury Union  p.  Robinson 
Lloyd  #>.  Pierce  &  ors.,  in  rep. 
Drewe  p.  Lainson  Esq.  late 

Sheriff  of  Middlesex. 
Thomson  v.  Lanyon 
Saunders  r.  Morgan 
Hutton  p.  Parker 
♦Doe  d.  Purkc  &  Wife  v.  Kirby 
Walmsley  a«d  anr.  v.  Cooper 
Tindall  v.  Hepton  and  Wife, 

Extrix.  &c. 
♦Doe  d.  Blight  v.  Pett 
The  Guardians  of  Banbury 

Union  v.  Robinson 
♦Bruce  and  the  Bath  River 
Navigation    Company  ». 
Willis  and  ors. 
Jone9  v.  Minard 
♦Mitchell  v.  Ede  and  ors. 


a  \  few  of  the  cases  in  these  Lists  were  included  in  those  of  last  Terra,  and  are  repeated  to 
complete  the  present  List,   Marked  *  are  special  cases  j  the  rest  are  demurrers,   t  1,1  ^rror' 
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Hnlmes  r.  Clifton,  Esq. 

Frver  p.  Coombes 

The    Grand    Surrey  Canal 

Company  v.  Richards  &  an. 
Biddulph  and  ors.  p.  Best 
Lawrie  v.  Francis 
Robinson  and  ors.  p.  May 
Joyce  p.  Clarke  aud  Goswick 
Francis  p.  Baker 
Read  v.  Wrought  sued  with 

another. 
Guppy  v,  Luxton,  assignee 

CROWN  PAPER. 

The  Queen  ».  The  Guardians 

of  Wallingford  Union 
 D.  Webb  aud 

another. 
 The  Lord  nn«i 

Steward  of  the  Manor  of  Old 

Hall 

 The  Church- 
wardens of  Bradford. 


Ccvse  Lists.— Trinity  Term. 

The  Quean  p  The  Inhabitants 
of  Draughton 

 The  Inhabitants 

of  Cavcrswall 

 The  Inhabitants 

of  St.  Andrew  in  Pershore 
.  The  Inhabitants 

of  Stafford 

 Theoph.  James 

 The  Inhabitants 

of  Costoek 

 EHVunght 

 Exeter  Improve- 
ment Commissioners. 
 The  Inhabitants 

of  Bridgewater 
— —  The  Inhabitants 

of  Black  Callcrton 
 The  Inhabitants 

of  Stoke  Albany 
 The  Inhabitants 

of  de  Settlement  of  Thomas 

Green  &c. 
 Same  Joseph 

Green  &c. 
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The  Q  :cen  r.  The  Select  Ves- 
try of  St.Mjriraret,  Leicester 

 John  Bunting, 

junr. 

 The  Inhabitants 

of  St.  Mary 
 Thomas  Wilson 

de  Church  rate 
■  Same,  poor 

rate 

■  ■  Stephen  Jones 
■  Inhabitants  of 

Fladbury 
 The  Inhabitants 

of  Huddersfield 
 Justices  of  the 

County  of  Worcester 
— — —  The  Inhabitants 

of  Aston,  near  Birmingham 
-  •-  ■  Samuel  Cauner 

and  another 
 The  Inhabitants 

of  Burslem 
 The  Inhabitants 

of  Fordhain 


ENLARGE D  RULES. 

Alchiu  p.  Hopkins,  clerk [ 

Bodle  v.  Oshorn 

Bishop  p.  Marsh 

Hunter  aud  ors.  v.  Claxlon 

In  the  matter  of  Dodington 

and  Bailward 
Williams  r.  Graham 
Medley  and  ors.  v.  Prichanl 

and  anr. 
Sanderson  and  ors.  p.  Piper 
In  the  matter  of  Hare,  Milue 

and  Has  well 

In  the  matter  of  do. 
James  v.  Lingham 
Pole  p.  Rogers 
James  p.  Linirhatn 
Taverner  v.  L'wtle 
Haunayp.  Herepath 
Fendall  p.  Nokes 
Jackson  p.  Bull 
Collins  p.  Evans 
Howell  v.  Brodie 
Beckett  p.  Wood 
Fitzgerald  p.  Williams 
Gouldstone  p.  Tovey 
Huutleyp.  Bulwer 
Dart  p.  Westcott  and  ors. 
Ed  man  p.  Allen 
Higham  p.  Ruhett 
Earl  Mansfield  v.  Blackbuine 
Same  p.  Same 

Doc  d.  Wyalt  aud  ors  p.  Stagg 


Common  plratf. 

Hayes  p.  Goodman 
Mince  v.  Hooper 
Foltham  p.  Cartwright 
Morreil  v.  Martin  ~ 
Dee  t'.  Trye 

Doe  d.  Davis  v.  Galacre 
Attwood  t\  Taylor  and  ors. 
Same  v.  buma 

Newton  and  ux.  p.  [Harland 

and  anr. 
Sharpe  v.  Newsholme 
Hitchcock  r.  W.dford,  clerk 

Cur.  ud.  vult. 
Musktttr.  Hill 
Toplis  and  anr.  v.  Grane 
Edwards  v.  iiUhup  of  Exeter 

and  ors. 
Gas  and  Coke  Company  p. 

Turner 
Paget  v.  Chambers 
Bonzi  p.  Stewart 
Same  r.  Same 
Crook  and  anr.  p.  Stephens 
Morgan  and  aur.  r.  Miller 

SPECIAL  ARGUMENTS. 

Devaux  and  anr.  p.  Steel 
Whisk  in  v.  Braddon 
Lackington  and  ors.  as?ecs  v. 

Coombs 
Jolley  v.  Bonnin 
Knocker  v.  Bunbury  and  ors. 
Abbott  aud  ors.  assees  p.  Hicks 


Dutchman  v.  Tvolts 

Abbott  v.  Bruepe 

Russell  o.  Sanders,  sued  &c. 

Same  r.  Bartlett,  sued  &c. 

Adams  v.  Bush  and  ors. 

Doe  (Marchant)  Errington 

Deacon  and  ors.  v.  Stodhart 
and  ors. 

Graham  and  ors.  v.  Misson 

Hill  v.  White  and  ors. 

France  aud  an.  p.  Same 

Byers  and  ors.  assees  &c.  v. 
Southwell 

Steanes  and  ors.  assees  &c. 
p.  Wainwright 

Beesley  v.  Dolley 

Pisani  v.  Lawson 

Piguni  and  ors.  p.  Springfield 

Devaux  and  anr.  p.  Steinkcl'er 

Belcher  and  ors.  assees  p.  Old- 
field 

Hill  p.  White  and  anr, 
Lohraann  v.  Itougcinont  and 
anr. 

Brook  and  ors.  as9ees  p.  Mit- 
chell and  ors. 

Sainton  v.  Rhodes 

Duelly  p.  Linncll 

Smith  p.White 

Cockbume  and  anr.  p.  Wright 
aud  ors.  Ex.  &c. 

Caiswell  ad.  p.  Furncomfe 
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PEREMPTORY  PAPER. 

Hemiugway  p.  Hamilton 
Wise  and  another,  executors 

&c.  v.  Parlees 
Jones  v.  Cottingham 
Robinson  p.  Powell 
Creswell  p.  Moore 
Same  p.  Moore  Wo. 
Clipp  and  another  p.  HarrU 
Newman  v.  Drake 
Thomas  v.  Puntan 
Yorston  p.  Clay,  sued  with  ano. 
Cannock  v.  W  ebb 
Felton  t*.  Lurk  man 
Slark  p.  Wells 
Tickner  p.  Smith 
Williams  p.  Johnson  and  ors. 
Williamson  p.  M 'Knight 
The  Queen  p.  J  as.  Reid  &  ano. 

in  a  cause 
Bank  of  England  v.  Reid  &  an. 
Carroll,  Knt.  and  another  v. 

Collingwood.  sued,  &c. 
Malam  p.  Creblin 
Hebbert  v.  Roberts 
Gurney  v.  Sandys,  (since  dec.) 
Davenport,  executrix  p.  Lord 

Boyle 
Putney  o.  Thring 

SPECIAL  PAPER, 

Standing  for  Judgment. 
The  Chancellor  &c  of  Univer- 
sity of  Cambridge  p.  Bald- 
win 

(heard  24th  April,  1839) 


6rrj)cqurr. 

Raleigh  and  ors.  v.  Atkinson 
(heard  22ud  April,  1S39) 
For  Argument. 

Hughes,  public  officer  &c  p. 
Atkinson 

Lawrence,  sec.  &c  p.  Wynn 

Same  p.  Bourne 

Collingbourne  r.  Mantell 

Percival  and  others  v.  Cooke 

•Hills  and  others  p.  The  Lon- 
don Assurance 

Evans  p.  Jones  and  another 

Rurs  v.  Watson 

Scott  and  another  p.  Kightley 

Carwardine  p.  Watkins 

Hodges  p.  Watkins 

Wynn  p.  Mitchell 

Braithwaite  p.  Skinner  and 
1    others,  sued  with  another 
V  Reynolds  p.  Joy 
1  Same  v.  Nicholls 

Thorpe,  Clerk  p.  Mattinglcy 

Rushhury  p.  Sparkes 

•Reid  p.  Binney  and  others 

Wilkins  and  ux.  p.  Down 

Twinberrow  p.  Bancutt 

•Spry  p.  Bromfield 

NEW  TRIALS. 

Standing  for  Judgment. 
Doe  d.  Hiscocks  p.  Hiscocks 

(heard  13th  Nov.  1838) 
Knight  and  ano.  p.  Ferguson 

(heard  14th  Jan.  1839) 
For  Argument. 
Speck  p.  Phillips 


Bennett  p.  Avery 

Coyle  p.  Woodley 

Cast  el lo  p.  Morgan 

Hudson  p.  Nicholson  and  ors. 

Brashier  p.  Jackson 

Tollit  p.  Slierstone 

Ward  p.  Byrne  and  another 

Orlebar  p.  M 'Curdy 

Buttemer  v.  Hayes 

Pratt  p.  Arnold 

Young  p.  Wigney  and  another 
Brayne  p.  Cooper 
(Rule  refused  24  April,  1839) 
Welcome  p.  Upton 
Dixon  p.  Sadler 
Dixon  p.  Sadler 
Jackson  p.  Cummins  and  on. 
Duckworth  p.  Harrison 
Wallis  p.  Harrison  and  ors. 
Rule  discharged  24th  April. 
Robinson  r.  Iveson 
Fry  the  Elr.  p.  Bridger  &  ano. 
Bridgeland  p.  Shapter 
Salmon  p.  Bell 
Williams  p.  Bryant  the  Elr. 
Heath  p.  Holden 
Carter  &  ano.  Assig.  p.  Harper 
Harris  and  ano.  p.  Lloyd  Esq. 
Lawrence  sec.  &c  p.  Wynn 
Lawrence  sec.  &e  p.  Wynn 
Lawrence  sec.  &c  v.  Bourne 
Lawrence  sec.  &c  p.  Bourne, 
Doe  d.  Lord  Viscount  Lifford 
p.  Leuton 


SITTINGS  IN  EQUITY. 
Trinity  Term,  1839. 


Couftg  Crrfjrquer. 

Lord  Abinger. 
Wednesday  May  22  Petitions  and  Motions. 

Mr.  Baron  Alderson. 

{Petitions  in  Hull,  and 
Selhy   Railway.  By 


Thursday 


Tuesday 


Order. 


Lord  Abinger. 

{Pleas,  Demurrers,  Excep- 
tions, &  Further  Direc- 
tions. 


Mr.  Baron  Alderson. 
Wednesday  •  •    29   Petitions  and  Motions. 
Thursday    ..   30  Causes. 

Lord  Abinger. 

{Pleas,  Demurrers,  Excep- 
tions, &  Further  Direc- 
tions. 

Tuesday      . .     4   Petitions  and  Motions. 

f  Pleas,  Demurrers,  Excep- 
Friday        . .     7  \     tions,  &  Further  Diree- 

L  tions. 


Mr.  Baron  Alderson. 
Saturday     . .     8    Petitions  and  Motions. 

Causes  likely  to  occupy  much  time  are  not 
to  be  put  into  the  Paper  for  hearing  till  the 
Sittings  after  Term. 


ARRANGEMENT  OF  BUSINESS  IN 
THE  QUEEN'S  BENCH. 


PRACTICE  COURT. 

The  Court  will  proceed  on  Demurrers, 
selected  from  the  Special  Paper  (for  which 
see  the  List  at  p.  62),  on  Friday  the  olst  May, 
Saturday  1st  June,  Tuesday  4th  and  Wednes- 
day 5th  June. 

The  Peremptory  Paper  will  be  taken  on 
Monday  3d  June,  and  the  Cases  not  ready  will 
be  struck  out;  and  Cases  in  the  Peremptory 
Paper,  where  the  parties  agree,  will  be  taken 
any  day  when  there  is  time. 
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r.». 


Quod  magis  ad  nos 


Pertinet,  et  nescire  malum  e^t,  agitanius." 


Houat. 


STUDY  OF  THE  LAW.— UTILITY 
LECTURES. 


OF 


But  little  new  light  can  be  thrown  on  the 
utility  of  Law  Lectures  as  one  of  the  means 
of  studying  English  Law ;  but  we  avail  our- 
selves of  a  recent  Lecture  on  that  subject 
delivered  by  Professor  Carey  at  the  Univer- 
sity College,  London. 

I  cannot  but  be  aware,  (he  says)  that  although 
the  plan  of  teaching  English  law  by  means  of 
lectures  has  been  adopted  for  gome  years,  and 
not  without  a  considerable  share  of  success, 
still  it  has  not  become  familiar  to  the  habits 
and  feelings  of  professional  men— it  has  not 
yet  naturalised  itself  among  us.  This  circum- 
stance creates  a  twofold  difficulty,  inasmuch 
as  there  U  no  particular  method  of  instruction 
marked  out  for  the  professor  by  the  accumu- 
lated experience  of  others  ;  nor,  on  the  other 
hand,  does  there  exist  any  very  definite  notion 
of  the  nature  or  extent  of  the  instruction 
to  be  looked  for  in  his  lectures.  Hence  it  can 
hardly  happen  but  that  the  expectations  of 
the  student  should  be  frequently  disappointed, 
and  that  the  endeavours  of  the  professor  should 
be  subject  at  least  to  occasional  failure. 

"  Notwithstanding  these  difficulties,  I  enter- 
tain some  confidence  of  success,  from  a  strong 
conviction  that  oral  instruction  is  peculiarly 
well  suited  to  the  elementary  study  of  the 
law ;  for,  although  the  ultimate  questions  that 
arise  in  practice  are  complicated  and  infinite, 
yet  the  elements  themselves  are  comparatively 
simple,  and  capable  alike  of  systematic  ar- 
rangement and  of  familiar  illustration. 

This  is  the  mode  in  which  legal  studies  are 
commenced  in  every  country  except  our  own, 
in  which  law  is  pursued  as  a  profession.  True 
it  is  that,  among  us,  lawyers  have  hitherto 
been  formed  with  little  other  professional  edu- 
cation than  what  may  be  gathered  in  the  rou- 
tine of  practice :  but  are  we,  therefore,  to 
conclude  that  there  is  in  English  law  some 
peculiarity  which  renders  systematic  instruc- 
tion either  inapplicable  or  superfluous?  In 
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answer  to  this  question,  it  will  be  enough  for 
me  to  appeal  to  the  success  which  has  attended 
the  efforts  of  those  whom  I  mav  be  proud  to 
call  our  fellow-labourer*,  in  the  United  States 
of  America. 

"The  law  of  England  is,  indeed,  in  its  form 
and  its  expression,  peculiarly  practical.  A 
practical  education  is  therefore  more,  perhaps, 
than  in  any  other  system,  indispensably  requi- 
site. The  conviction  of  this  necessity  appears 
to  have  led  very  generally  to  the  conclusion, 
that  all  other  means  of  acquiring  legal  know- 
ledge are  at  least  useless,  if  not  absolutely 
pernicious.  Tins  opinion  appears  to  me  to 
imply  a  misconception  of  the  nature  of  ele- 
mentary instruction,  the  main  object  of  which 
is  not  to  supersede  practical  education,  but  to 
be  an  introduction  and  a  companion  to  it.  In 
the  prosecution  of  this  object,  it  should  be  the 
constant  aim  of  the  professor  to  prepare  the 
mind  of  the  student,— to  facilitate  his  pro- 
gress,— and  to  put  him  in  possession  of  the 
means  of  ultimately  attaining  te  a  more  com- 
plete mastery  over  his  subject  than  he  could 
acquire  by  any  more  desultory  way  of  study. 

44  The  characteristic  of  an  education  merely 
practical  is,  that  it  throws  the  beginner  at 
once  upon  matters  of  detail,  and  leads  him  to 
deal  with  principles,  only  in  their  application 
to  individual  cases.  The  effect  which  is  pro- 
duced by  this  training  on  the  mind  of  the  stu- 
dent may,  in  after-life,  be  clearly  traced  in  the 
habits  and  language  of  the  practitioner.  Ask 
an  English  lawyer  for  the  definition  of  a  right, 
and  you  will  generally  find  that  he  is  embar- 
rassed in  his  answer;  but  lay  before  him  a 
statement  of  facts,  in  which  the  right  in  ques- 
tion is  involved,  and  no  man  will  be  more 
prompt  to  advise  whether  an  action  will  lie. 
Nay,  so  entirely  are  the  members  of  the  legal 
profession  in  this  country  absorbed  in  the  con- 
sideration of  details,  that  they  do  not  even  as- 
pire to  any  higher  reputation.  Willingly 
conceding  to  foreign  jurists  the  palm  of  su- 
perior science,  it  is  enough  for  them  to  obtain 
the  less  exalted  praise  of  superior  skill. 

"  This  circumstance  may,  no  doubt,  in  part 
be  attributed  to  the  character  of  the  English 
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turn  of  mind,  of  which  it  has  justly  been  ob- 
served, that,  as  in  other  subjects,  so  likewise 
in  jurisprudence,  it  exhibits  a  fact  of  a  two- 
fold nature — on  one  side  good  sense  and  prac- 
tical ability ;  on  the  other,  tiie  absence  of 
general  ideas  and  elevation  of  mind  on  theore- 
tical questions. 

"Inis  peculiarity  of  the  professional  cha- 
racter, whatever  may  be  the  cause  on  which  it 
originally  depends,  is  no  doubt  confirmed  and 
perpetuated  by  being  at  so  early  a  period  im- 
pressed upon  the  mind  of  the  student. 

"Supposing  however,  for  a  moment,  that 
all  higher  views  are  beyond  the  scope  of  a 
practical  lawyer,  aud  supposing  that  there  is, 
in  truth,  no  object  to  be  sought  for  in  legal 
education  beyond  that  of  training  up  a  skilful 
advocate,  still  I  think  it  will  require  but  little 
consideration  to  perceive  that  even  this  object 
would  not  only  be  more  easily,  but  more  ef- 
fectually attained  by  the  help  of  elementary 
instruction. 

"One  of  the  faculties  most  important  to 
the  formation  even  of  a  practical  lawyer,  is  the 
power  of  systematic  arrangement.  By  this 
faculty  it  is  that  when  a  question  is  proposed, 
he  is  enabled  to  view  it,  not  merely  as  an  iso- 
lated point,  but  also  in  all  its  various  and  com- 
plicated relations.  His  mind  thus  lights,  as  if 
by  intuition,  on  the  perception  of  real  analo- 
gies, rejecting  all  such  as  are  false,  accidental, 
or  merely  apparent.  The  way  in  which  this 
faculty  assists  the  practitioner  in  the  exercise 
of  his  profession,  is  by  enabling  him  to  form 
his  opinion  with  superior  strength  and  cor- 
rectness of  judgment,  and  to  support  this 
opinion,  when  formed,  with  a  combination  of 
arguments  at  the  same  time  so  various  in  de- 
tail, and  so  harmonious  in  principle,  as  to  pre- 
sent  a  general  consistent  view  of  the  relations 
between  the  point  in  question  and  the  other 
portions  of  the  system,  and  to  determine  at 
once  the  place  to  be  assigned  to  it  in  that 
system  considered  as  a  whole.  The  effect  that 
this  mode  of  treating  a  subject  will  produce  on 
the  minds  of  those  to  whom  it  is  nddresed 
will,  I  believe,  be  almost  invariably  found  to 
be,  beyond  ail  measure,  greater  than  any  that 
can  be  brought  about  by  the  most  consummate 
skill  and  astuteness  in  the  employment  of  de- 
sultory topics. 

"There  are,  indeed,  men  of  minds  so  strong 
and  clear,  that,  under  any  circumstances,  they 
will  attain  to  this  power  of  arrangement.  Al- 
though their  knowledge  consisted  originally  in 
a  mere  accumulation  of  details,  they  will  yet 
create  some  kind  of  classification :  they  will 
acquire  something  like  a  perception  of  the 
mutual  relations  and  coherency  of  the  several 
parts  of  the  system ;  and  thus  be  enabled, 
more  or  less  completely,  to  grasp  and  com- 
prehend it  as  a  whole. 

"These,  however,  are  but  brilliant  excep- 
tions :  there  are  few  minds  that  have  vigour 
enough  to  reduce  their  mass  of  knowledge 
into  order;  and  even  in  those  few  I  think  it 
may  be  observed  that  the  order  and  the  classi- 
fication at  which  they  arrive  are  frequently 
founded  more  on  the  character  of  their  own 


minds  than  on  any  philosophical  view  of  the 
nature  of  things,  and  consequently,  though 
perfectly  adapted  to  their  individual  use,  are 
but  little  calculated  to  direct  the  labours,  or 
facilitate  the  studies  of  others.  It  is  to  a  con- 
sciousness of  this  circumstance — perhaps  I 
mav  be  permitted  to  say,  to  a  consciousness 
of  this  defect— that  I  would  attribute  the  fact, 
that  men  who  evidently  had,  in  their  own 
minds,  a  comprehensive  view  of  law,  have,  in 
their  writings,  carefully  and  intentionally  avoid- 
ed every  thing  like  an  approach  to  systematic 
arrangement. 

"  Where  shall  we  look  for  a  mind  stronger 
than  that  of  the  commentator  on  Littleton? 
Where  for  a  mind  clearer  than  that  of  the  an- 
notator  on  Saunders  ?  These  two  writers,  ex- 
tremely different  in  character,  and  living  in 
times  tar  distant  from  one  another,  yet  agree 
in  this  one  point,  that  although  their  works 
were  intended  to  be  elementary  and  institu- 
tional, they  have  nevertheless  adopted  a  form 
of  composition  which  renders  them  singularly 
ill  adapted  to  the  use  of  the  beginner. 

"  The  unsystematic  form  in  which  law  is 
presented  to  the  practitioner,  and  even  to  the 
advanced  student,  appears  to  me  to  be  an  ad- 
ditional reason  for  endeavouring  to  furnish 
the  beginner,  in  the  first  instance,  with  such  a 
general  view  of  the  subject  as  shall  enable  him, 
in  his  subsequent  progress,  to  give  an  arrange- 
ment to  the  details  which  would  otherwise 
crowd  upon  him  in  hopeless  confusion. 

"  The  difficulties  which  the  student  has  to 
encounter  when  thrown  at  once  upon  the  usual 
routine  of  studv,  without  such  preparatory 
instruction,  are  so  clearly  described  by  Dugald 
Stewart,  that  I  cannot  refrain  from  quoting 
the  passage : — 

"  '  I  have  heard  it  observed/  says  he,  '  that 
those  who  have  risen  to  the  greatest  eminence 
in  the  profession  of  law  have  been  in  general 
such  as  had  at  first  an  aversion  to  the  study. 
The  reason  probably  is,  that  to  a  mind  fond  of 
general  principles  every  study  must  be  at  first 
disgusting  which  presents  to  it  a  chaos  of  facta 
apparently  unconnected  with  each  other.  But 
this  love  of  arrangement,  if  united  with  perse- 
vering industry,  will  at  last  conquer  every 
didiculty  —  will  introduce  order  into  what 
seemed,  on  a  superficial  view,  a  mass  of  con- 
fusion, and  reduce  the  dry  and  uninteresting 
detail  of  positive  statutes  into  a  system  compa- 
ratively luminous  and  beautiful/ 

"  These  feelings  of  disgust  which,  even  to 
minds  capable  of  rising  to  the  greatest  emi- 
nence, create  such  difficulties  as  it  requires 
persevering  industry  to  conquer,  it  will  be  the 
first  object  of  the  professor  to  remove.  He 
will  endeavour  by  tracing  out  the  coherency 
of  the  general  principles,  and  explaining  the 
mode  of  their  application  to  individual  cases, 
to  present  to  the  beginner  the  study  of  the 
law,  no  longer  as  a  mass  of  confusion— no 
longer  as  a  chaos  of  unconnected  facts — but 
as  a  system  gradually  unfolding  itself  to  his 
view,  and  one  which,  even  in  the  early  stages 
of  his  progress,  he  can  perceive  to  be  compa- 
ratively beautiful  and  luminous." 
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coin- 


After  some  further  remarks,  the  learned  the  various  kinds  and  degrees  of  interest— the 

nature  of  incorporeal  tenements,  and  other 
rights  answering  to  the  jura  in  re  of  the  Roman 
law.  This  will  he  followed  by  a  similar  in- 
quiry into  the  nature  and  incidents  of  person- 
alty,— whether  corporeal,  such  as  goods  and 
chattels,  or  incorporeal,  such  a9  copyright — 
in  the  course  of  which  will  be  introduced  an 
explanation  of  the  terms  property  and  posses- 
sion, as  applied  to  personalty,  and  of  the  dis- 
tinction between  general  property  and  special 
property. 

"  This  branch  also  comprehends  the  Law 
of  Conveyaucing,  including  the  creation  and 
transfer  of  estates, — whether  absolute,  as  by 
sale,  or  conditional,  as  by  mortgage ; — to- 
gether with  the  doctrine  of  titles  ;  the  law 
relating  to  the  succession  of  property  by  will 
or  intestacy,  or,  as  it  is  more  usually  termed, 
the  law  of  executors  and  administrators;  and 
the  law  relating  to  uses  and  trusts. 

"It  will  be  perceived  that  this  branch  of 
law,  is,  in  its  subject-matter,  co  extensive  with 
the  Jus  Rerum  of  the  Roman  jurists. 

"II.  The  second  branch  of  private  law  is 
that  which  treats  of  torts,  or  civil  injuries ; 
whether  these  torts  are  committed  against  the 


lecturer  proceeds  to  observe  on  the 
mentaries  of  Sir  William  Blackstone. 

"  It  has,  indeed,  been  alleged,  that  the  sys- 
tematic language  of  the  Roman  law,  on  which 
he  founded  his  arrangement— questionable  in 
itself— still  more  questionable  in  its  applica- 
tion to  the  law  of  England— has,  at  all  events, 
resulted  in  an  utter  confusion  of  ideas,  occa- 
sioned by  a  complicated  misunderstanding  of 
the  terms  employed. 

"  This  criticism  is  founded  in  truth.  Black- 
stone  adopted  the  theoretical  views  which  were 
in  his  day  prevalent  among  lawyers,  and  has 
thus  perpetuated  their  errors,  with  the  addi- 
tion of  some  of  his  own.  But  this  appears  to 
me  to  detract  but  little  from  the  utility  of  his 
work.  His  clear,  practical  sense  has,  in  a 
great  measure,  remedied  the  evils  which  might 
have  been  expected  from  a  faulty  analysis. 
The  manner  in  which  the  several  subjects  suc- 
ceed one  another,  however  unsystematic,  is, 
with  some  exceptions,  well  suited  to  the  con- 
venience of  the  student.  His  chief  excel- 
lence,  however,  as  a  writer,  lies  in  his  treat- 
ment of  individual  subjects— and  in  this  1  wish 
to  speak,  not  of  the  means  employed,  but  of 
the  ends  produced.— He  possesses  the  power 
of  presenting  the  matter  under  consideration 
as  a  clear,  connected,  and  intelligible  whole. 
His  writings  thus  command  the  attention  of 
the  student,  and  gain  a  ready  entrance  to  his 
mind,  producing  there  an  impression  so  defi- 
nite and  lasting,  that  all  subsequent  knowledge 
is  referred  to  it,  and  arranges  itself  around  it 
as  a  nucleus.  Hence  it  is  that  the  Commen- 
taries are  referred  to  by  the  practised  lawyer 
with  no  less  satisfaction  than  that  with  which 
they  are  perused  by  the  student.  The  faults 
of  Blackstone  it  is  not  difficult  to  point  out : 
I  wish  it  were  as  easy  to  emulate  his  merits." 

The  plan  intended  to  be  pursued  by  Mr. 
Carey  in  the  course  of  lectures  on  which 
he  has  entered,  consists,  1st  of  Public  Law, 
which  he  divides  into  the  six  following 
heads:— 1.  International  Law.  2.  Con- 
stitutional Law.  3.  Colonial  Law.  4.  Ad- 
ministrative Law.  5.  Ecclesiastical  Law 
6.  Criminal  Law.  2nd.  Private  Law  he  di- 
vides into,  1 .  The  Law  of  Property.  2  The 
Law  of  Torts.  3.  The  Law  of  Contracts. 
4.  Commercial  Law.  5.  The  Law  of  Per- 
sons. 6.  The  Administration  of  Justice  in 
Courts  of  Equity.  7.  The  Administration 
of  Justice  in  Courts  of  Common  Law. 
From  this  latter  part  of  the  lecture  we  ex- 
tract the  following : — 


I.  The  first  branch  of  private  law  is  that 
winch  treats  of  Property,  considered  with  re- 
spect to  its  enjoyment  and  transfer.  Here 
will  be  noticed  the  division  of  property  into 
real  and  personal.  With  respect  to  the  for- 
mer, lt  m|i  be  necessary  to  explain  the  nature 
of  tenures— the  legal  conception  of  an  estate- 


property  of  another,  or  against  what  are  some- 
times denominated  the  absolute  rights  of  per- 
sons. These  absolute  rights  of  persons,  as 
they  are  termed,  fall  under  the  consideration 
of  private  law  only  in  so  far  us  they  are  in- 
fringed j  it  will,  therefore,  be  sufficient  to 
confine  our  attention  to  the  injuries  for  which 
redress  is  provided,  without  entering  into  any 
abstract  inquiry  into  the  nature  of  the  rights 
themselves. 

"III.  The  third  branch  of  private  law  will 
treat  of  the  nature  and  effects  of  contracts,  of 
the  general  rules  relating  to  Choses  in  action, 
and  of  the  distinction  between  special  contracts 
and  simple  contracts.    In  taking  a  view  of 
simple  contracts,  it  will  treat  of  the  forms 
which  are,  in  certain  cases,  essential  to  their 
validity,  of  the  necessity  of  a  consideration,  of 
the  different  kinds  of  consideration,  and  of 
such  as  are  void  or  illegal.   The  distinction 
will  be  pointed  out  which  exists  between, — 1st, 
express  contracts, — 2d,  implied  contracts,  or 
those  of  which  the  existence  is  to  be  inferred 
from  circumstances,—  (these  two  kinds  of  con- 
tracts being  the  same  in  their  nature,  and  dif- 
fering only  in  the  mode  of  proving  them,) — 
and  3rd,  such  contracts  as  arc  said  to  be  im- 
plied in  law.    This  implication  takes  place 
when,  in  consequence  of  certain  things  done, 
a  relation  is  created  between  the  parties,  pro- 
ducing, in  its  legal  operation,  effects  similar 
to  those  of  a  contract.   This  was  termed  in 
in  the  Roman  law  a  quasi  contract. 

"The  rules  which  govern  the  nature  and 
operation  of  contracts  in  general  will  be  more 
particularly  illustrated  in  their  application  to 
the  contracts  of  most  frequent  occurrence, 

particularly  those  of  sale  and  bailment." 
*  •  •  •  • 

"  IV.  The  fourth  branch  is  that  of  Commer- 
cial Law. 
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f»  A  great  portion  of  this  subject  is  intimate, 
ly  connected  with  the  law  of  contracts,  and  is 
introduced  under  a  different  head,  chiefly  from 
motives  of  convenience.  I  might  urge,  in  jus- 
tification of  this  plan,  that  in  many  countries 
the  law  of  commerce  constitutes  a  separate  and 
distinct  code  ;  and  even  where  this  is  not  the 
case,  there  may  be  reasons  for  giving  it  a  sepa- 
r  a'  e  consideration.  The  law  of  contracts,  con- 
sidered as  a  part  of  the  law  of  Nisi  Prius,  has  a 
continual  reference  to  the  immediate  result  of 
a  contract,  in  imposing  a  liability  upon  one 
party,  and  conferring  ou  the  other  a  right  of 
action.  The  parties  to  the  contract  are  view- 
ed only  in  the  light  of  plaintiff  and  defendant. 
Mercantile  contracts  are  of  a  more  complica- 
ted nature,  frequently  extended  through  a  long 
course  of  dealing,  and  involving  the  rights  of 
numerous  parties.  These  rights  are  indeed 
continually  brought  before  courts  of  justice, 
and  it  is  only  thus  that  the  rules  of  commerce 
receive  the  stamp  of  law ;  we  must,  therefore, 
derive  our  knowledge  from  the  judicial  de- 
cisions pronounced  in  individual  cases.  But, 
at  tbe  same  time,  it  is  only  by  taking  a  more 
general  view  that  we  can  comprehend  the  prin- 
ciples by  which  mercantile  transactions  are 
regulated. 

The  principal  subjects  treated  of  under  this 
head  will  be,  bills  of  exchange  and  other  nego- 
tiable securities— partnership — principal  and 
agent— insurance— the  law  of  shipping— and 
maritime  contracts:  the  whole  to  conclude 
with  insolvency  und  bankruptcy. 

V.  The  Law  of  Persons  will  contain  a  view 
of  the  principal  relations  of  domestic  life,  and 
of  the  several  classes  of  persons  who  are  sub- 
ject, in  a  greater  or  less  degree,  to  legal  inca- 
pacity; for  instance,  minors,  aliens,  lunatics. 

"  Vl.  The  sixth  head  relates  to  the  adminis- 
tration of  justice  in  Courts  of  Equity.  Under 
this  head  will  be  introduced  an  account  of  the 
origin  and  progressof  the  equitable  jurisdiction 
of  the  Court  of  Chancery,  and  of  the  subjects 
to  which  this  jurisdiction  extends,  together 
with  an  outline  of  the  mode  of  procedure. 

*'  VII.  The  last  head  relates  to  the  adminis- 
tration of  justice  in  Courts  of  Common  Law. 
It  will  contain  an  historical  outline  of  the  ju- 
risdiction of  the  several  courts,  superior  and 
inferior,  and  an  exposition  of  their  present 
practice — the  method  of  commencing  an  action 
—the  doctrine  relating  to  appearance — the 
history  of  arrest  on  mesne  process— the  princi- 
pal rules  of  pleading — trial,  with  its  incidents, 
including  the  law  of  evidence — interlocutory 
proceedings,  and  proceedings  in  the  uature  of 
an  appeal — judgment,  costs,  and  execution. 

"  Although  this  is  the  last  point  at  which  I 
have  arrived  in  my  analysis,  it  is  the  first  on 
winch  I  propose  to  undertake  a  course  of  lec- 
tures. The  subject  is  one  which,  notwithstan- 
ding the  dryness  of  practical  details,  can  hard- 
ly be  without  some  degree  of  interest  even  to 
the  unprofessional  student,  as  containing  an 
explanation  of  that  visible  portion  of  the  la\v 
which  comes  under  his  observation,  and  excites 
his  curiosity  in  courts  of  justice.  To  the  pro- 
lessional  student  it  is  calculated  to  be  ol  pe- 


culiar utility,  as  it  conveys  that  kind  of  know, 
ledge  of  which  he  will  first  find  tbe  want  in  the 
further  prosecution  of  his  studies ;  for  as  the 
law  has  been  developed  in  its  present  form 
chiefly  by  the  practice  of  the  courts,  so  its  most 
important  rules  are  frequently  conveyed  in  the 
lauguage  of  the  courts,  and  are  thus  absolutely 
unintelligible  to  those  who  are  not  familiar  with 
the  terms  of  practice." 

We  add  the  following  extract,  which 
closes  the  lecture,  in  the  sentiments  of 
which  we  entirely  concur : 

"  The  view  which  I  have  taken  of  the  past 
history  and  present  condition  of  the  law  of 
England;  appears  to  me  to  confer  at  this  day  a 
peculiar  importance  on  the  establishment  of 
instruction  in  law  as  a  branch  of  academical 
education.  The  beneficial  results  to  which 
such  an  institution  may  lead  are  not  limited  to 
its  direct  and  immediate  effects.  Were  the 
class  of  the  professor  reduced  to  a  solitary  pu- 
pil, the  amount  of  instruction  afforded  him 
might  be  far  from  inconsiderable,  but  the  ad- 
vantage he  derived  would,  in  no  material  re- 
spect, differ  from  what  might  have  been  as  ef- 
fectually secured  by  the  perusal  of  published 
treatises.  But  when  the  class  consists  of  a  num- 
ber of  students  nearly  of  the  same  age,  and 
engaged  in  the  same  pursuits,  who  are  thus 
made  to  travel  together  over  the  same  ground, 
keeping  pace  with  one  another,  and  having 
their  attention  directed  at  tbe  same  time  to  the 
same  objects, — the  effect  produced  by  the  lec- 
tures does  not  lie  merely  in  the  information 
they  contain,  but  in  the  spirit  with  which  they 
animate  the  student,  and  the  contronl  which 
they  exercise  over  his  labours. 

"  Thus  it  is  that  the  professor,  by  giving  a 
peculiar  direction  to  the  studies  of  bis  pupils, 
and  leading  them  to  the  cultivation  of  a  particu- 
lar turn  of  mind,  may  be  enabled  ultimately  to 
exercise  an  extensive  influence  over  the  inte- 
rests of  society  at  large.  Never  has  there  been 
a  period  in  the  history  of  England,  since  the 
great  movement  which  led  to  the  dethronement 
of  the  Stuarts,  when  an  influence  of  this  kind 
was  so  likely  to  be  attended  with  important  re* 
suits  as  that  in  which  we  now  are  placed.  The 
practical  defects  of  our  law  are  every  day 
attracting  more  strongly  the  public  atten- 
tion— a  spirit  of  change  is  already  extensively 
at  work.  How  are  these  defects  so  likely  to 
be  remedied  ?  how  is  the  spirit  of  change  so 
capable  of  being  so  beneficially  governed  and 
directed,  as  by  creating  a  body  of  lawyers,  in 
whom  the  knowledge  of  practical  details  is  sub- 
ordinate to  a  general  comprehension  of  the 
whole  svstera?" 


Digitized  by  Google 


Circuit  Receipts  and  Expenditure  of  the  Judges  in  1706.  7. 


69 


CIRCUIT  RECEIPTS  AND  EXPEN- 
DITURE OF  THE  JUDGES  IN 
1706,  7. 

Expenditure. 

L*  C.  B.  Ward.  \  M  a  . 

Mr.  J.  Tracy.    jNort»e™  bummer  Circuits. 

July  12th,  1/06. 
Paid  ye  house  hill  at  Newark  .     2   5  11 
To  ye  servants  io  ihe  house   .     0   5  0 
To  ye  poore  .  .  .016 

Ffor  the  cooke's  hones  .  .024 
Paid  at  Great  Ashlf'd.  .       .     0  14  0 
To  ye  poore  there  .      .  .010 
To  ye  poore  on  ve  road  to 
Durh'       .      ;      .      .     ()  0  10 

Durh* : 

To  ye  musick  at  Durham  0  10 

To  ye  Deane's  servuuts  .  .  0  10 
To  ye  library  boy  •  .  .02 
To  ye  man  at  the  Minster  0  2 

To  ye  Bishop's  servauts .      .    10  0 
Curlisle : 

To  ye  master  gunner  at  Carl'  1  0 
To  ye  sheriff's  cooke  .  .10 
To  ye  butler  and  yeoman  of 

the  wine  cellar  . 
To  ye  storehouse  keeper. 
To  ye  maids  .... 
The  porter  .... 
The  musick  .... 
The  poore  .... 
The  coachman,  sherr'  . 
Ffor  the  cooke's  horses 
To  ye  centinells  at  ye  doore  . 
To  Mr.  Simpsou's  serv'ts  at 

Penrith  .  .  .  .  0  10 
To  ye  musick  there  .05 
To  ye  poore  .      .      .  .05 

Lancaster. 

Pr'snts : 

Corporason,  aquarter  of  beefe, 

a  veale,  a  mutton*     .  0  10  0 

Mr.  Metcalfe,  2  doz'n  red 

wine  

Countess  Derby,  a  buck 
The  sheriffe,  6  duzn  wine 
Ld.  Derby,  a  stag  .       .  .10 
Lord  Powys,  a  buck     .      .     0  10 
Lord  Alountague,  2  dozn  red  .     0  5 
Coll'  Grahtne,  a  buck,  1  dozn 

claret,  6  bottles  w't  wine,  4 

bott.  Caltavella,  4  pt.  bott.. 

Smirna     .      .      .      .10  0 
Coll'  Stanley,  i  a  buck       \     0   5  0 

and  6fowles,  more  game  /     0   2  6 
Paid  Mr.  Bin  hap  for  goods 

bought  of  Mr.  Shield  for  ye 

circuite  .  .  .  .080 
Given  the  sexton  .  .  .  .020 
The  servants .  .  .  .200 
The  poore  .  .  .  .050 
Paid  ye  cooke's  wages  .  .300 
Paid  ye  house  bills       .       .    1.9    6  0 

•  This,  and  the  following  nine  items,  are 
grammes  to  the  servants  of  the  persons  who 
made  presents  to  the  judges. 


1  0 
0  10 
0  10 
»  5 
5 
5 
5 
11 
2 


0 

o 
o 

0 
0 


0  5 
0  10 
0  10 


0 
0 
6 
6 
0 

0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 


0 
0 
0 
0 

o 

0 


Ffor  cookes  horses  , ,     .     0  12  6 

Sherr'  Coachman  .  *  .0100 

(iiven  ye  horslers  .  .  .050 
To  old  Hopwood,  ye  trumpeter     0  10  0 
Preston : 

The  house  bill  .  .430 

The  cookes' horses  .  .026 

To  ye  servants      .  .  .050 

To  ye  poore  .       .  .  .026 

To  ye  horslers      .  .  .040 

More  after  ye  bill .  ..040 
Warr. 

Cookes'  horses     .  .  .028 

House  bill    .      .  .     2  16  6 

To  ye  servants      .  .  .026 

To  ye  horslers      .  .  .026 

To  ye  poore  .       .  .  .0.26 

Paid  the  cooke  his  expenccs 

to  Loudon  Iroin  Laucr      .     117  6 


By  Biaban  . 


Recced  by  D. 
By  B.   .  . 


Due  in  all  . 


10  05 

2 

32  16 

0 

20  8 

7 

£3  9 

9 

65   3  10 

63  9 

9 

128  13 

7 

57  4 

0 

43  7 

0 

100  11 

0 

28  2 

7 

14  1  H 


From  each  J  udge 

Receipts. 
West  Lent  Circuit,  1706,  7- 
Gloves,  double     .      .  .200 
Southton  : 

Admiss  :  Guard  :  .  .  .068 
Wilts: 

Admission  Guardian     .  .068 

1  ffine  0   6  8 

Of  Mr.  Marshall  Johnson     .    12   0  0 

Som'sett : 

1  ffine  0   6  8 

Of  Mr.  Marshall  Johnson  .  20  10  0 
Oakehampton : 

Admiss:  Guardian 


1  ffine  .... 
Launceston : 

Of  Mr.  Marshall  Johnson 

Gloves  .... 

3  ffines        .      .  . 

1  Adm :  Guard 
Ex'on  : 

5  ffines 

1  Adm  :  Guard  :  . 
Honiton : 

1  ffine  .... 
Axmi'ster: 

1  Adm  :  Guard  :  . 


0   6  8 

0  6  8 

6   6  8 

1  0  0 
1    0  0 

0  6  8 

1  13  4 

0   6  8 

0   6  8 

0   6  8 

47  06  S 

47  06  8 
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Rec'ts. — Norl'  Su'uier  Circuit. 

Hillington : 

A  ffine  .       .             .  .068 

Buckingham : 

Of  Mr.  Marshall  Cotton  .400 

Of  Marsh' Cotton  more  .    II    0  0 

Glove  money       .      .  .   03   0  0 

2  Adm  :  of  Guardians  .  0  13  4 


19   0  0 


Rec'ts.— Norf  Lent  Circuit,  1/07,  8. 

Aylcsburv : 

Of  Marshall  Hayes  .300 

Glove  money       .      .  .10  0 

Bedford  : 

Of  Marshall  Hayes       .  .     4  10  0 

More  of  him        .       .  .116 

Glove  money       .       .  .10  0 

Huntingdon : 

Of  Mr.  Marshall  Hayes  .300 

Glove  money       .      .  .10  0 

j  ffine  0   6  8 

Cambridge : 

Of  Mr.  Marshall  Hayes  .  .    jj    0  0 

Glove  money       .      .  .10  0 

j  ffine  0   6  8 

Thetford: 

Of  Mr.  Marshall  Hayes  .     3  j  j0 

Glove  money  .  .  .10  0 
Bury: 

Guardian  Admission     .  .068 


REGULATIONS  RELATING  TO  PRI- 
VATE BILLS  IN  PARLIAMENT. 


The  following  are  the  resolutions  relative  to 
Committees  on  Private  Bills. 

1 .  Resolved,  That  the  following  shall  be  the 
several  Forms  of  Declaration  which  every  mem- 
ber shall  sign  before  he  shall  be  entitled  to 
attend  or  vote  on  any  Committee  on  any  Private 
Bill : — 

No.  1. — Declaration  of  a  Member  whose 
name  is  on  the  List  prepared  under  the 

direction  of  Mr.  Speaker  for  

The  undersigned,  being  one  of  the  mem- 
bers whose  name  is  on  the  list  pre- 
pared under  the  direction  of  Mr. 
Speaker,  to  which  list  the  bill  for 
 has  been  com- 
mitted, hereby  declares,  that  he  is 
willing  to  serve  throughout  the  pro- 
ceedings of  such  committee;  and 
that  he  will  never  vote  on  any  ques- 
tion which  may  arise  without  having 
duly  heurd  and  attended  to  the  evi- 
dence relating  thereto. 
Memorandum. —  The  declaration,  signed  as 
aforesaid,  must  be  delivered  to  the  clerk  of  the 
committee  on  the  bill  before  the  committee 
shall  proceed  to  appoint  a  chairmun,  otherwise 
the  member  signing  the  same  shall  not  be  en- 
titled to  attend  or  vote. 

No.  2. — The  declaration  of  a  member 
whose  name  has  been  added  to  the  list  pre- 
pared under  the  direction  of  Air.  Speaker  by 


the  committee  of  selection,  his  constituents 
having  a  local  interest  in  the  bill  for   .    .  . 

The  undersigned,  not  being  one  of  the 
members  whose  name  is  on  the  list 
repared  under  the  direction  of  Mr. 
peaker,  to  which  list  the  bill  for 

 has  been  committed, 

hereby  declares,  that  his  constituents 
have  a  local  interest  in  such  bill,  and 
that,  in  consequence  thereof,  he  has 
applied  to  the  Committee  of  Selection, 
and  his  name  has  been  added  to  the 
list: — He  further  declares,  that  he 
is  willing  to  serve  throughout  the 
proceedings  of  such  committee,  and 
that  be  will  never  vote  on  any  question 
which  may  arise  without  having  duly 
heard  and  attended  to  the  evidence 
relating  thereto. 
Memorandum. — The  declaration,  signed  as 
aforesaid,  must  be  delivered  to  the  clerk  of  the 
committee  on  the  bill  before  the  committee, 
shall  proceed  to  appoint  a  chairman,  otherwise 
the  member  signing  the  same  shall  not  be 
entitled  to  attend  or  vote. 

No.  3. — The  declaration  of  a  member  whose 
name  has  been  added  to  the  list  prepared 
under  the  direction  of  Mr.  Speaker  by  the 
Committee  of  Selection,  his  constituents 
having  no  local  interest  in  the  bill  for  .  . 
The  undersigned,  being  one  of  the 
members  selected  and  added  to  the 
list  by  the  Committee  of  Selection, 

to  which  list  the  bill  for  

has  been  committed,  hereby  declares, 
that  his  constituents  have  no  local 
interest,  and  that  he  has  no  personal 
interest  in  such  bill ;  and  that  he  is 
willing  to  serve  throughout  the  pro- 
ceedings of  such  committee;  and  that 
he  will  never  vote  on  any  question 
which  may  arise  without  having  duly 
heard  and  attended  to  the  evidence 
relating  thereto. 
Memorandum. — The  declaration,  signed  as 
aforesaid,  must  be  delivered  to  the  clerk  of  the 
committee  on  the  bill  before  the  committee 
shall  proceed  to  appoint  a  chairman,  otherwise 
the  member  signing  the  same  shall  not  be 
entitled  to  attend  or  vote. 

2.  Resolved,  That,  as  soon  ae  possible  after 
the  sitting  of  the  Committee  of  Selection,  at 
which  the  name  of  any  member  shall  have  been 
added  to  any  list  prepared  under  the  direction 
of  Mr.  Speaker,  the  clerk  attending  the  Com- 
mittee of  Selection  shall  give  notice  to  each 
such  member  of  his  name  having  been  so  added, 
and  of  the  time  when  the  committee  on  the  bill 
shall  have  been  appointed  to  meet. 

3.  Resolved,  That  the  committee  clerk  shall 
furnish  to  each  member  appointed  to  serve  on 
a  committee  on  a  private  bill,  who  shall  apply 
for  the  same,  a  form  of  one  of  the  above  decla- 
rations, according  to  the  class  to  which  the 
member  may  belong ;  and  that  such  application 
shall  be  made  to  the  committee  clerk,  either  in 
the  committee  clerks'  ofiice  previous  to  the 
time  when  the  committee  shall  have  been 
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appointed  to  meet,  or  in  the  committee  room, 
previous  to  the  door  thereof  being  locked,  as 
hereinafter  directed. 

4.  Resolved,  That  the  Committee  of  Selection 
shall  in  each  case  direct  what  number  of  the 
members  (not  locally  interested  in  the  bill) 
selected  and  added  to  the  list  by  them,  shall  be 
a  quorum  of  such  members. 

5.  Resolved,  That  so  soon  after  the  expi- 
ration of  half  an  hour,  and  not  sooner,  after  the 
time  appointed  for  the  first  sitting  of  a  com- 
mittee on  a  private  bill,  as  there  shall  be  pre- 
sent at  least  five  members  appointed  and  duly 
qualified  to  serve  on  such  committee  (including 
a  quorum  of  selected  members),  the  clerk  of 
such  Committee  shall  give  notice  that  a  sufficient 
number  of  members  to  proceed  to  business  is 
present,  and  the  clerk  shall  direct  the  messen- 
ger in  attendance  on  the  committee  to  clear  the 
room  of  all  strangers,  and  to  lock  the  door  of 
the  committee  room  :  the  members  shall  ihen 
proceed  to  appoint  a  chairman ;  and  that  no 
member  shall  be  entitled  to  attend  or  vote  on 
such  committee  who  shall  not  have  duly  de- 
livered his  declaration  to  the  clerk  previously 
to  the  time  when  the  door  shall  have  been  so 
locked. 

6.  Resolved,  That  members  whose  consti- 
tuents have  a  local  interest  in  any  private  bill, 
but  who  are  not  on  the  list  to  which  such  bill 
shall  have  been  referred,  and  who  in  conse- 
quence desire  to  be  added  to  the  committee  on 
the  bill  shall  make  especial  application,  either 
personally  to  the  Committee  of  Selection,  at 
any  sitting  of  such  committee  which  shall  be 
held  prior  to  the  day  appointed  for  the  meet- 
ing of  the  committee  on  the  bill,  or  in  writing 
stating  the  nature  of  such  interest,  to  be  deliver- 
ed at  the  committee  clerk's  office  prior  to  such 
meeting  of  the  Committee  of  Selection  ;  and  so 
soon  as  the  Committee  of  Selection  shall  have 
decided  to  add  the  name  of  such  member  to 
the  list,  the  clerk  shall  notify  the  same  in  wri- 
ting to  the  member  who  shall  have  made  the 
application. 

7.  Resolved,  That  no  committee  on  a  pri- 
vate bill  shall,  without  leave  of  the  house,  pro- 
ceed to  business,  or  continue  their  inquiry  or 
deliberations,  unless  a  quorum  of  the  selected 
members  shall  be  present;  and  that  if  at  any 
time  during  the  sitting  of  the  said  committee 
a  quorum  of  the  selected  members  shall  not 
be  present,  the  chairman  of  the  committee 
shall  suspend  the  proceedings  of  such  commit- 
tee until  such  quorum  shall  be  present ;  and 
thai  if  at  the  expiration  of  one  hour  from  the 
time  fixed  for  the  meeting  of  the  committee 
or  from  the  time  when  the  chairman  shall  have 
so  suspended  the  proceedings  of  such  com- 
mittee, a  quorum  of  the  selected  members  shall 
not  be  present,  the  chairman  shall  adjourn  the 
committee  uutil  twelve  of  the  clock  of  the  day 
on  which  the  house  shall  next  meet,  and  report 
forthwith  to  the  house  the  circumstances  of 
the  case. 

8.  Resolved,  that  if  at  any  time  after  the 
committee  on  a  bill  shall  have  been  formed, 
a  quorum  of  members  required  by  the  standing  [ 
orders,  or  by  the  foregoing  resolution*,  cannot 


I  attend  in  consequence  of  any  of  the  members  who 
shall  have  duly  qualified  to  serve  on  such  com- 
mittee having  become  incompetent  to  continue 
such  service  by  having  been  placed  on  an  elec- 
tion committee,  or  by  death,  or  otherwise,  the 
chairman  shall  report  the  circumstances  of  the 
case  to  the  bouse,  in  order  that  such  measures 
may  be  taken  by  the  bouse  as  shall  enable  the 
members  still  remaining  on  the  committee  to 
proceed  with  the  business  refered  to  such  com- 
mittee, or  as  the  exigency  of  the  case  may 
require. 

9.  Resolved,  That  no  petitioners  against  any 
private  bill  shall  be  heard  before  the  committee 
on  the  bill,  unless  such  petition  shall  have  been 
presented  to  the  house  three  clear  days  before 
the  day  appointed  for  the  first  meeting  of  such 
committee;  unless  the  petitioners  shall  com- 
plain of  any  matter  which  may  have  arisen  du- 
ring the  progress  of  the  bill  before  the  said 
committee. 


PARLIAMENTARY  RETURNS. 


EXCHEQUER  EQUITY  FEES. 

An  Account  of  all  Fees  paid  on  Proceedings 
on  the  Equity  Side  of  the  Court  of  Exche- 
quer to  Her  Majesty's  Remembrancer, 
and  of  the  Duties  performed  in  respect  of 
each  Fee. 

1st.  On  each  writ  of  commission  issued  fa.  8d. 
This  is  a  very  ancient  fee,  and  has  been 
recognized  in  returns  made  to  the  Houses 
of  Parliament  more  than  100  years  ago. 
There  is  no  duty  performed  by  the  Queen's 
Remembrancer  in  respect  of  it ;  and  is  sup- 
posed to  have  originated  at  the  period  when 
the  Queen's  Remembrancer  and  his  table 
clerks  apportioned  the  fees  of  his  office  be- 
tween them  ;>  but  it  is  believed  to  be  paya- 
ble in  respect  of  the  signature  of  the  Queen's 
Remembrancer  to  the  writ,  and  the  fee  is 
accounted  for  to  the  public. 
2d.  On  each  renewed  writ  of  commission  3*.  Ad. 

The  above  remark  applies  also  to  this  fee. 
3d.  On  each  writ  of  Injunction,  2s. 

The  above  remark  applies  also  to  this  fee. 
4th.  On  every  100/.  a  receiver  and  bis  sureties 
are  bound  by  recognizance  to  pay  to 
the  Sovereign,  on  failure  of  the  due 
performance  of  the  office  of  receiver  in 
a  suit  in  equity,  6*.  8d. 
This  is  a  fee  as  ancient  as  the  preceding ; 
but  no  service  is  performed  by  the  Queen's 
Remembrancer  in  respect  of  it,  and  it  is  ac- 
counted for  to  the  puplic. 

5th.  For  each  receiver's  recognizance,  can- 
celled or  vacated,  2.v. 
The  service  performed  by  the  Queen's 
Remembrancer  in  respect  of  this  fee  is  to 
see  that  the  recognizance  is  properly  vacated 
or  discharged  by  order  of  court,  aud  then  to 
sign  a  docket  on  the  inrolment  and  entrv  of 
such  recognizance  discharging  the  same ;  and 
the  fee  is  accounted  for  to  the  public. 


Digitized  by  Google 


72      Parliamentary  Returns. — Meeting  ef  the  Attorney  and  Solicitors  of  Ireland. 


6th.  For  the  signature  of  the  Queen's  Remem- 
brancer lo  each  decree  or  order  of  court 
(called  the  Intretur)  previously  to  the 
same  being  entered,  and  a  calendar  made 
of  them,  2s. 
This  service  is  actually  performed  by  the 
Queen's  Remembrancer  for  the  fee,  which  is 
uccountcd  for  to  the  public. 
7th.  For  the  entry  of  each  folio  of  seventy- 
eight  words  of  all  decrees  and  orders 
of  court,  examining  the  entries  with 
the  original  decrees  and  orders,  previ 
ously  to  the  same  being  placed  among 
the  records  of  the  court,  and  which  en- 
tries are  subsequently  strongly  bound 
up  in  books,  and  placed  among  the  re- 
cords of  the  court,  and  become  evi- 
dence of  the  court's  proceedings  ami 
adjudication  in  the  causes  and  matters 
to  which  such  decrees  and  orders  re- 
spectively relate  or  refer  to,  Stf. 
This  service  is  actually  performed  by  the 
Queen's  Remembrancer  and  his  entering  re- 
gistrar, not  being  a  salaried  officer ;  and  the 
proportion  of  the  fee  received  by  the  Queen's 
Remembrancer  himself,  and  accounted  for 
to  the  public,  is,  per  folio,  5d. 
8th.  For  each  folio  of  seventy  eight  words  of 
office  copies  of  ull  decrees  and  orders, 
previously  to  the  same  being  placed 
among  the  records  of  the  court,  8d. 
The  last  preceding  observation  applies 
also  to  this  fee. 

iV.  B.  Calendars  arc  made  and  preser- 
ved of  all  decrees  and  orders  without 
fee  or  reward. 
9th.  For  each  roll,  consisting  of  ten  folios  of 
seventy-eight  words  each,  of  all  inrol- 
ments  of  decrees  and  orders  of  the 
court,  6>.  Sd. 
This  fee  is  as  ancient  as  the  preceding 
fees,  but  no  service  is  performed  by  the 
Queen's  Remembrancer  in  respect  of  the 
same ;  but  is  a  moiety  of  the  whole  fee  char- 
ged for  the  service  by  the  sworn  and  side 
clerks   in  the  Queen's  Remembrancer's 
Office. 

H.  W.  Vincent,  Q.  R. 
JVote.—h  is  to  be  observed,  that  all  the  fees 
herein  mentioned  as  payable  to  the 
Queen's  Remembrancer  are  now  recei- 
ved by  him  on  account  of  the  public, 
and  constitute  a  fund  out  of  which  the 
general  salaries  and  expenses  of  tlis 
office  are  partially  paid.     II.  W.  V. 


MEETING  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

PRACTISING  AS  ADVOCATES  IX  LOCAL  COURTS. 

A  xumkroch  Meeting  of  the  Attorneys  and 
Solicitors  of  Ireland  took  place  on  the  1 1 th 
instant,  at  the  Chambers  of  the  Law  Society 
of  Ireland,  in  consequence  of  the  following 
requisition : — 

"  It  being  announced  that  it  is  in  the  con- 
templation ^f  a  great  uumber  of  the  members 


of  the  Irish  bar  to  apply  to  the  legislature  fof 

an  enactment  authorising  the  allowance  of  fee* 
for  counsel  in  proceedings  by  civil  bill ;  aiul 
as  such  a  measure  would  in  effect  unnecessa- 
rily subject  the  suitors  in  courts  of  quarter 
sessions  to  oppressive  costs,  and  be  in  direct 
contraventiou  of  the  principles  which  have 
hitherto  influenced  legislation  with  respect  to 
proceedings  in  these  courts,  and  would  also 
operate  as  an  unjust  encroachment  upon  the 
rights  of  our  profession ;  we  the  undersigned 
attorney*  of  Ireland  do  hereby  request  a  meet- 
ing of  our  brethren,  to  be  held  at  the  Cham- 
bers of  the  Law  Society,  ou  Saturday  next,  at 
the  hour  of  three  o'clock,  for  the  purpose  of 
adopting  measures  to  oppose  such  a  proceed- 
ing, and  defend  the  interests  of  the  public 
and  the  rights  of  the  profession." 

Mr.  Edward  O'Beirne,  presided;  and  Mr. 
Button,  the  Secretary  to  the  Irish  Law  Club, 
and  Mr.  Fowier,  the  Secretary  of  the  Irish 
Law  Society,  were  appointed  Joint  Secretaries. 

Mr.  Ford  said, — A  wise  man  of  Greece  was 
asked  what  was  the  best  mode  of  government  ? 
His  answer  was,  that  mode  under  which  an  in- 
sult to  the  humblest  individual  is  considered  an 
insult  to  the  whole  body.  He  was  glad  that  the 
wisdom  of  the  wise  man  of  Greece  bad  de- 
scended on  them,  aud  that  when  an  invasion 
of  their  rights  had  been  attempted,  those  who 
practised  in  the  higher  courts  shewed  that 
they  considered  it  an  iuvasion  of  the  rights  of 
the  whole  body.  It  was  time  for  the  attorneys 
of  Ireland  to  show  a  united  front,  because  their 
privileges  had  been  from  time  to  time  invaded, 
and  those  situations,  which  of  right  belonged 
to  them,  were  taken  from  them  and  given  to 
the  members  of  the  bar.  Why  that  was  the 
case  appeared  strange.  Their  habits  of  busi- 
ness, their  education,  their  standing  in  the 
country,  and  the  confidence  that  must  neces- 
sarily be  reposed  in  them  as  attorneys,  were 
guarantees  that  they  would  fill  their  situations 
well.  It  was  always  a  matter  of  wonder  to  him 
why  their  rights  had  been  invaded  ;  unless  it  was 
that,  standiug  apart  from  each  other  and  not 
shewing  an  united  front,  they  had,  like  reeds, 
been  broken  oue  by  oue.  He  understood  that 
the  bar  of  Ireland,  or  rather  a  portion  of  the 
bar,  deemed  it  expedient  that  the  suitors  in 
the  sessions  courts  should  have  their  assistance. 
He  could  not  conceive, — when  the  sessions  at- 
torneys had  made  their  court  respectable,  when 
they  had  discharged  their  duties  faithfully, 
when  the  public  had  not  complained  of  them, 
but  had  placed  confidence  iu  them  for  half  a 
century  as  their  advocates  in  those  courts,— he 
could  not  conceive  how  it  ivas  expedient  for 
the  barristers  to  enter  those  court6.  Those 
who  know  the  practice  in  the  sessions  courts, 
and  are  acquainted  with  the  suitors  and  their 
habits,  know  that  the  remuneration  allowed  by 
statute  to  the  attorneys  is  no  remuneration  for 
the  labour,  talent,  anil  information  of  the  ad- 
vocate ;  but  they  are  also  aware  of  this,  that 
it  is  quite  commensurate  with  the  ability  of  the 
suitors  to  pay ;  but  because  the  suitors  are 
unable  to  pay,  the  expenses  are  quadrupled 
upon  them,  in  order  that  tbey  may  have  the 
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assistance  of  barristers.  He  must  say,  that 
contrasting  the  barristers'  habits  of  business 
with  theirs,  their  coming  into  the  lower  courts 
would  not  be  attended  with  increased  benefit 
to  the  administration  of  justice.  He  must  also 
say,  that  their  coming  to  the  resolution  that  it 
was  expedient  for  them  to  do  so,  implied  a 
direct  insult  on  the  people  now  practising — 
for  why  should  it  be  expedient  for  barristers 
to  go  there  if  the  business  was  efficiently  done 
without  tbein  ?  In  Ireland,  the  barristers  never 
practised  at  the  quarter  sessions ;  but  they  now 
say,  our  brethren  in  England  practise  at  quar- 
ter sessions,  and  receive  half-guinea  fees,  aud 
whv  should  not  we  ?  To  this  he  would  answer, 
that  they  had  never  in  this  country  practised 
in  these  courts  as  a  body,  and  why  should  they 
go  there  now?  The  barristers  in  England 
went  to  the  quarter  sessions,  because  rich  Eng- 
land could  afford  to  give  them  a  haif.guinea 
fee.  But  he  would  ask,  could  the  suitors  here 
afford  to  pay  one  farthing  after  they  had  given 
-the  attorney  his  small  remuneration  ?  Beside, 
the  courts  were  not  the  same  ;  the  whole  ten- 
dency of  legislation  had  run  against  barristers 
taking  any  fees  in  the  quarter  sessions'  courts. 
In  the  Ejectment  Act  it  was  specially  included 
that  fees  could  not  be  taxed  for  them.  They 
were  allowed  a  ten  shilling  fee  at  a  very  early 
period ;  but  that  had  been  confined  to  the  city 
of  Dublin,  and  when  gentlemen  of  the  bar 
had  been  employed  at  sessions.  What  was  the 
cause  of  this  new-born  zeal  ?  Had  not  the 
Irish  bar  enough  of  public  property  and  pa- 
tronage among  them  ?  Were  not  110  situa- 
tions, producing  1/0,000/.  a-year,  sufficient 
excitement  for  the  ambition  and  zeal  of  these 
gentlemen?  Having  that,  why  should  they 
look  for  more  ?  It  pleased  the  government  to 
say  that  they  should  have  some  one  to  repre- 
sent them  at  the  sessions ;  they  therefore  ap- 
pointed thirty-two  attorneys  as  the  sessions 
solicitors.  The  government  found  the  attor- 
neys discharged  their  duties  properly,  and  they 
gave  them  that  small  appointment;  but  even 
that  the  bar  begrudged  them :  even  that,  say 
they,  we  must  get  If  this  situation  had  not 
been  given,  their  intention  of  coining  to  the 
sessions  would  never  have  been  heard  of. 

Mr.  Watt  said  he  did  not  consider  this  a 
question  between  the  bar  and  the  attorneys, 
but  between  the  bar  and  a  very  importaut  part 
of  the  public.  A  question  more  deeply  in- 
volving the  interests  in  Ireland  had  never 
been  agitated.  He  trusted  that  anything  which 
fell  from  him  would  not  be  misconstrued  by 
the  high-minded  portion  of  the  bar,  who,  he 
was  sure,  had  nothing  to  do  with  this  matter.  He 
was  confident  that  there  did  not  proceed  from 
them  any  intention  to  saddle  the  poorer  classes 
with  an  additional  fee,  when  the  services  of 
counsel  were  not  required  at  all.  The  sessions 
court  had  been  lauded  by  Lord  Brougham  and 
others.  There  were  practising  in  them  men 
as  high  in  character  and  professional  knowledge 
as  any  others.  He  considered  that  it  would 
interfere  with  the  ends  of  justice  if  the  bar  was 
to  be  foisted  upon  the  public,  when  the  public 
had  not  called  tor  them  to  come  to  these  court?. 


He  respectfully  put  it  in  that  wav—  if  the  public, 
or  even  any  section  of  the  public,  said—"  Our 
business  is  not  properly  dune;  we  cannot 

Klace  confidence  in  these  men;  they  do  not 
elong  to  the  respectable  families  of  the 
country;  we  cannot  consult  with  thein — 
then  it  would  be  right  for  the  bar  to  come 
forward,  because  the  public  would  have  called 
for  them.  He  was  sure  that  if  the  united 
opinion  of  the  assistant  barristers  were  asked, 
they  would  be  against  the  bar  coming  into 
their  courts.  He  bad  no  personal  interest  in 
the  matter,  for  he  did  not  practise  in  those 
courts ;  but  he  fell  that  if  10*.  6d.  is  to  be 
added  to  the  defendant's  costs  of  a  decree,  it 
will  be  a  very  heavy  burden.  Mr.  Watt  con- 
cluded by  saying  that  it  was  a  melancholy  thiug 
that  the  Irish  barristers  were  looking  not  for 
the  10*.  6d.  which  the  English  barrister  (rets, 
hut  only  for  the  fifteen  pence,  the  half  of  the 
2*.  Cut.  given  by  statute  to  the  attorney.  He 
trust i'd  that  the  high-minded  portion  of  the  bar 
would  advise  their  younger  brethren  that  they 
should  not,— no  matter  what  they  suffered  from 
want  of  practice, — increase  the  burdens  of  the 
poor,  and  bring  degradation  on  the  profession 
and  on  themselves. 

Mr.  Cantwfll  said,  it  was  quite  unnecessary 
for  him  to  detain  thein.  He  would  commence 
by  reading  the  resolution.  He  then  read  the 
resolution,  the  purport  of  which  was,  that  those 
who  originated  the  proposal  of  going  into  the 
inferior  courts  were  as  forgetful  of  their  own 
dignity  aud  interests  as  they  were  reckless  of 
the  rights  of  the  attorney,  and  that  the  attorneys 
expected  the  co-operation  of  the  respectable 
members  of  the  bar,  and  of  the  public  in  gene- 
ral. He  thought  that  the  leading  object  of  the 
resolution  was  to  distinguish  the  barrister  who 
only  sought  the  rewards  to  which  his  profes- 
sion, his  mind,  and  his  knowledge,  entitled 
him,  from  the  barrister  who,  pressed  by  his 
necessities,  adopted  any  shift  to  procure  him- 
self promotion.  The  first  question  here  was 
betweeu  the  bar  and  the  poorest  portion  of  the 
public.  By  an  arithmetical  calculation  they 
would  discover,  to  some  extent,  the  burden 
which  this  measure  would  lay  on  the  litigation 
of  the  poor  man.  There  were  thirty-two 
couuties  in  Ireland,  and  there  were*  bay  6000 
civil  bills  in  each  county  in  the  year ;  that 
would  be,  in  the  fir»t  place,  for  the  lawyer, 
6000  half  guineas,  or  3000  guineas — multiply 
that  by  32,  and  they  would  have  no  less  a  sum 
taxed  on  the  poor  in  the  civil  hill  courts  than 
96,000  guineas  a-year.  He  would  ask  was  the 
country  prepared  for  such  an  increased  ex- 
pense as  that  ?  Was  the  poor  man  prepared 
to  pay  it  ?  But  further,  out  of  the  6000  civil 
bills,  about  2000  would  be  defended,  and  that 
would  be  another  thousand  guineas  a-year  in 
each  county,  making  32,000  guineas  a-year  for 
defences  going  into  the  pockets  of  the  bar ; 
and  adding  the  32,000  to  96,000,  they  would 
have  128,000  guineas  per  annum  increased 
expense  on  the  poor  man's  law,  and  that  was 
without  taking  into  account  ejectment  cases. 
He  thought  that  the  fee  allowed  to  lawyers  on 
ejectment  proceedings  would,  in  quarters  not 
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necessary  to  particularize,  be  a  great  induce-  \ 
men*  to  bring  ejectment  litigation  on  the  poor, 
for  the  purpose  of  putting  a  paltry  fee  in  the 
counsel's  pocket.  He  was  glad  to  say  that  the 
majority  of  the  bar  was  not  engaged  in  this 
enterprise ;  not  more  than  thirty  attended  at 
the  late  meeting,  they  got  some  respectable 
names  to  the  requisition ;  but  it  was  well  known 
how  requisitions  were  got  up.  They  go  back 
to  an  obsolete  statute,  the  2nd  Geo.  1,  and  say 
that  then  they  were  entitled  to  have  a  fee  of 
\0s.  6d.    The  attorneys  of  that  time  were  not 


as  well  qualified  as  those  of  the  present  day ; 
and  the  act  stated  that  no  person  should  be 
obliged  to  retain,  or  have  his  or  her  bill  signed 
by  councel  in  the  civil  bill  court ;  and  if  a 
barrister  received  five  pounds,  no  more  could 
be  taxed  for  such  counsel  than  1  Os.  They  had 
every  respect  for  the,  law,  but  they  would  also 
respect,  and  make  others  respect,  their  own 
rights. 

Mr.  Hinds  seconded  the  resolution,  which 
passed  unanimously. 
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Anderson,  Thomas  Frederick,  16,  Gray's  Inn  Anderson,  George,  Ludlow  •,  assigned  to  WU" 
Square.  ton,  George  Pleydell,  Gray's  Inn. 

Adney,  Frederick,  10,  Compton  Street,  Brans-  Aid  ridge,  Henry  Mooring,  Poole, 
wick  Square ;  and  Poole,  Dorset. 

Arthur,  Edward,  30,  Surrey  Street,  Strand ;  Eastlake,  George,  Plymouth, 
and  Plymouth. 

Allen,  Benjamin  Tuthill,  31,  Wakefield  Street,  Whitaker,  Alfred,  Frome. 

Burnham  j  and  Chapel  Street. 

Awdry,Frederiek,46, Gloucester  Street, Queen  Awdry,  West,  Chippenham. 

Square ;  and  Chippenham. 

Booth,  Charles  Brook,  6,  Canterbury  Build-  Holmer,  George,  Bridge  Street,  Southwark. 

ings,  Lambeth. 

Bell,  Adam,  Stretford ;  and  Manchester.  Lane,  John,  Manchester. 

Brownell,  James,  Altrinchara.  Pass,  William,  Altriuchain. 

Baines,  John  George  Fuller,  6,  Featherston  Hayward,  Frederick,  Needham  Market. 

Buildings ;  and  Needham  Market. 

Beaton,  Charles,  45,  Gower  Place ;  and  Bath.  Cook,  Robert,  Bath. 

Bennett,  William  Woolley  Leigh,  20,  Judd  Hearn,  Thomas,  Buckingham. 

Place,  West,  New  Road  ;  and  Buckingham. 

Bluck,  Edward,  25,  Lincoln's  Inn  Fields;  and  Rodgers,  Robert,   Liverpool;  assigned  to 

Manchester.  Morris,  John,  Manchester. 

Bullock,  John  Henry,  Manchester.  Thompson,  Alexander,  Manchester. 

Brown,  William,  Manchester.  Maychell,  Richard,  Bolton-le-Moora ;  assigned 

to  Chew,  \Vm.  Christopher,  Manchester ; 
assigned  to  Myers,  Win.  Hugh,  Manchester. 

Bartlett,  Robert  Henry  William,  29,  Kenton  Cruddock,  Samuel,  SheptonMullett;  assigned 

Street;  Sbepton  Midlett ;  New  Mill  man      to  Michele,  Edward  Shepton  Mallett. 

Street ;  and  Southampton  Row. 

Bonsall,  John  George  William,  67,  Lamb's  Parry,  John  Thomas  Herbert,  and  Attwood, 

Conduit  Street;  and  Aberystwith.  John  Jones,  Aberyatwuh. 

Bartlett,  Alfred  Durling,  9,  'Victoria  Terrace,  Bartlett,  Robert,  Reading. 

Southwark ;  Reading ;  and  Theobald's  Road. 

Briggs,  William  Sturgess,  65,  Lincoln's  Inn  Briggs,  Thomas,  Lincolu's  Inu  Fields. 

Fields, 

Boyson,  John  Robert,  31,  Beaumont  Street,  Gatty,  Edward,  2,  Red  Lion  Square. 
Marylelione. 

Bailey,  Elijah  Crosier,  Norwich.  Winder,  James,  Norwich. 

Bowden,  James,  43,  Lincoln's  Inn  Fields;  and  Tooke,  William,  Bedford  Row;  assigned  to 

Elm  Court.  Hunt,  William  Ogle,  Whitehall. 

Bramley,  Thomas  Charleswortb,  3,  Camden  Shoubridge,  Charles  John,  South  Square. 

Terrace,  Kentish  Town ;  and  South  Square. 

Braithwaite,  Francis,  the  younger,  7,  Man-  Rawson,  George,  Nottingham ;  assigned  to 

Chester  Street;  and  Liverpool  Street.  Parke,  James,  Lincoln'*  Inn  Fields. 

Baker,  John  Howard,  Birmingham.  Underhill,  Richard,  Birmingham ;  assigned  to 

Wills,  William,  Birmingham. 

Cross,  Seth,  16,  Trinity  Terrace,  Southwark ;  Newman,  Edward,  Barnsley. 

and  Barnsley, 
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Chessbyre,  Charles  John,  Shepherd's  Bush.      Fleetwood,  John  William,  Penkridge,  assigned 

to  Manning,  Frederick  John,  2,  Dyer's 
Buildings. 

Colley,  William,  16,  Belgrave  Street,  St.   Stauiland,  Meaburn,  Boston. 
Pan  eras ;  and  Boston. 

Cooper,  John  Martin,  Bishopwearmouth.         Thompson, Thomas,  Bishopwearmouth  ;  Ran- 

son,  George  Smith,  Bishopwearmouth. 
Clayton,  Sykes,  Sherburn  and  Kippax,  York ;    Brocb,  Beauvoir,  Loughborough. 

and  Strand. on-the  Green. 
Childe,  Harry  Joseph,  Warwick.  Shin  ton,  Joseph,  Warwick ;  assigned  to  Back, 

William  Edward,  Warwick, 
Charlesworth,  Thomas  Mitchell,  3,  George   Sykes,  Edward,  Wakefield. 
Street,  Tower  Hill ;  Wakefield  ;  and  Hor- 
bury  Bridge. 

Chesshire,  Barnabas  the  younger,  18,  Tavistock    Rawlins,  John,  Birmingham. 
Street,    Bedford   Square;  Birmingham; 
and  Alfred  Place. 

Cleverton,  Frederick  William  Pougett,  16,    Kelly,  John,  Plymouth. 
Garnault  Place ;  Plymouth ;  Princes  Street  j 
and  Union  Place. 

Collyns,  Davenport  Welch,  39,  Lamb's  Con-   Gidley,  John,  Exeter, 
duit  Street;  Exeter;  and  New  Millman 
Street. 

Capron,  Thomas  William,  9,  New  Burlington   Capron,  George,  9,  New  Burlington  Street? 

Street.  assigned  to  Loftus,  Thomas,  New  Jnn. 

Coleman,  Samuel.  75,  Judd  Street ;  Norwich  ;    Ruckhara,  Matthew,  Norwich  ;  assigued  to 

and  Bucklersbury.  Hudson,  George,  Bucklersbury. 

Comins,  Richard,  1 6,  Huntley  Street ;  Great   Loosemore,  Robert,  Tiverton  ;   assigned  t6 

Portland  Street ;  and  Witheridge.  Clapham,  William  Henry,  Great  Portland 

Street. 

Coulton,  John  James,  the  younger,  King's   Coulton,  John  James,  the  Elder,  King's  Lynn. 
Lynn. 

Dewes,  Henry,  3,  Chryssle  Koad,  Kennington ;   Dewes,  Richard,  Coventry. 

Toleshill  near  Coventry ;  and  Queen  Street. 
Davies,  William  Briesett,  63,  Connaught  Ter-   Stephen,  Sir  George,  King's  Arms  Yard. 

race. 

Drew,  Henry  Richard,  March.  Matthews,  Richard,  March. 

Donald,  John  Reed,  Liverpool.  Faircloth,  George  Frederic,  Liverpool. 

Downing,  Francis,  16,  Southampton  Street,   Merriman,  Thomas  Hardwick,  Southampton 

Bloomsbury.  Street ;  assigned  to  Smith,  William  Wyke, 

Southampton  Street. 
Dymock,  Robert  Myddleton,  Ellesmere ;  and   Harper  George,  Whitchurch. 

Whitchurch. 

Evans,  John,  the  younger,  3,  Charlotte  Street   Davies,  David,  Leicester  Square. 
West,  Pentonville. 

Ellison,  Richard,  28,  Chichester  Place  ;  King's   Haywood,  Joseph,  Sheffield. 

Cross  ;  Sheffield ;  and  Stone. 
Ebden,  John,  3,  Upper  North  Place,  Gray's   Hazard,  William,  Redenhall  with  Harleston. 

Inn  Road  ;  Fressingtield  ;  and  New  Norfolk 

Street. 

Eyre,  George  Lewis  Phipps/17,  Great  Russell   Gunner,  William,  Bishop's  Waltham. 

Street,  Bloomsbury  ;  and  Bishop's  Waltham. 
Fairtborne,  Edward   Falkener,  44,    Queen    Day,  Frederick,  Hemel  Hempstead ;  assigned 

Square;    Hemel   Hempstead;    and    St.      to  Fairthorne,  Thomas,  St.  Albans ;  assigned 

Alban's.  to  Pocock,  Thomas,  Bartholomew  Close. 

Fairbank,  David,  Darlington.  Allison,  George,  Darlington  and  Richmond. 

Francis,  Frederick,  10,  Hunter  Street;  and    Shaw,  George,  Bellericay. 

Bellericay. 

Gardnor,  William,  29,  Hart  Street,  Blooms-    Morris,  Lewis,  Carmarthen. 

bury;  Carmarthen;  Soley  Terrace ;  Goulden 

Terrace,  and  40,  Carey  Street. 
Gibbs,  Thomas,  4,  Manchester  Street,  Gray's   Dowding,  Frederick,  Bath. 

Inn  Road  ;  and  Bath. 
Gace,  Langley,  3,  Charlotte  Street,  Blooms-   Lucas,  Frederic,  Louth. 

bury. 

Gillam,  Edward,  Worcester.  Gillam,  Robert,  the  younger,  Worcester. 

Goode,  Philip  Benjamin,  7,  Cork  Street ;  and   Goode,  Philip,  Howland  Street ;  assigned  to 
Howland  Street.  Pike,  John,  Golden  Square. 
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Hodgkinsoo,  Grosvcnor,  19,  Judd  Place;  Hodgkiuson,  George,  Newark-upou-Trent 

and  Newark-upon-Trent.  r 

Hughes,  Seneca.  /,  George  Street,  Minorie*.  Hughes,  William,  George  Street. 

Hiliier,  Henry  Jenner,  l/>,  Southampton  St.,  Halcomb,  John,  Marlborough. 
Bloomsbury;  and  Marlborough. 

Hunter  John,  6,  Frederick's  Place,  Old  Jury  ;  Pybus,  John  Anderson,  Newcastle  uponTvne 

and  Newcastle. upon-  iyne.  *  3 

Hooper,  Alfred  Catchinayd,  31,  Amwell  St. ;  Osborne,  Robert,  city  of  Bristol. 
Clifton;  and  Sirimouth  Street. 

Hussey,  John,  104,  Great  Russell  Street;  Parr,  Robert  Hcnning,  Poole. 
Lyme  Regis ,  and  Poole. 

Hill,  Alfred  Wither,  Worthing.  Cole,  John,  (Milium. 

Hellawell,  John  Beaumont,  fluddersfield.  Barker,  William.  Huddersfield 

Hancock,  John  Cree,  30,  Basinghall  Street;  Terrell.  John  Hull,  Exeter;  assigned  to  Ter- 

and  Exeter.  rell,  Hull,  Basinghall  Sireet.  * 

Hopper,  Mward  Lythgoe,  Elm  Cottage,!  h.stle  Lythgoe,  Joseph,  Essex  Street;  assigned  to 

Grove,  Old  Brotnpton  ;  and  21 ,  Essex  St.  Martin,  Thomas,  Essex  Street 

Hope,  lhomas,  I,  Heathcote Street,  Mecklen-  Hope,  Benjamin,  Wells;  assigned  to  Merc- 
burgh  Square;  and  Wells  dith,  James  Beaven,  Heathco\e  Street. 

Inglesant,  JosepU,  9o,  York  Road,  Lambeth.  Harrison,  Thomas,  Walbrook 

Jacobs,  William    2(J,  Gloucester  St.,  Queen  Barbor.  Robert,  Fetter  Lane;   assigned  to 

Square  *  and  the  Charterhouse.  Gougb,  Francis  John,  East  Street ;  assigned 

,           r.      •   »  L         o  ™    .  10  Ni,tion.  Ri'-hard,  Somerset  Street.  ° 

Jessopp,  Francis  Johnson,  8,  Charlotte  Street,  Burnaby,  Thomas  Fowke  Andrew,  Newark- 

Bloomsbury;  and  10,  Down  Street.  upon-Trcnt:  assigned  to  Tallents,  WillUm 

Edward,  Newurk-upon-Trent ;  assigned  to 

JervL,  George  Mathews,  M,  CUreo™,  y^^S^^^ 

Square ;  and  Sheffield.  ' 

King,  Davis  Porter,  /,  Rosoman  Buildings  King,  John,  Buckingham ;  assigned  to  Keo- 

Rivef  Street       "g1  ?                *  uedy,  Thomas,  Chancery  Lane. 

Lowe,  Francis,  11,  Montague  Street,  Russell  Lowe,  William,  Tanfield  Court, 
bquare. 

Leighton,  Thomas   1,  Soley  Terrace,  Lloyd  Newman,  Edmund  Lambert,  Cheltenham 

Square;  and  Cheltenham.  \,ne«enuain. 

Lougcroft,  Charles  John,  21>,  Arundel  Street;  Lon<r?rnft  riur1p«  n»,«  w«.   j 

ami  Hpiviint  uong.rou,  uiiaries  beare,  Hewant;  assigned 

T  "  ohTp           c    a  •  u  to  Bromlev,  William,  Gray's  Inn  Square 

Lee  Robert  Paramor,  Sandwich.  Leep  William  Sandwich.  q 

Lowe,  R,chard,  Sleaford ;  and  Uttoxeter.  Flint,  Abraham,  Uttoxeter ;  assigned  to  Blu*g 

r           tic                    „  Francis,  Uttoxeter. 

(^rnrirTSLrP  7^       *  E^,PIaCCj  ^ac'i8on»  Henry,  Kirkby  Stephen;  assigned  to 

PolaSrStlSr    ;  Cru8by-ul>on*Lde»  i  and  Garrick,  William,  Brampton.  K 

Marratt  William  the  vounger  36\  Frederick  Mason,  Thomas  Blackwell,  Doncaster 

Street,  Gray  s  Inn  Road ;  and  Doncaster. 

Morgan^  James  Arthur,  6,  Highbury  Place,  Carr,  John.  Bedford  Row;  assigned  to  Tooke 

Mai^g1ouhe"'        Sidm0UtU  W^ 

M£ar^^  MClCalfe'  ^  N-  Square. 

Moultrie,  Chiles,  35,  Lincoln's  Inn  Fields.  Powell.  John  Allen,  New  Souare 

Macdonaid,  Henrv Robert, 55 button  Garden;  Rawson,  George,  Nottingham;' assigned  to 

Nottingham ;  Buckingham ;  and  Leicester.  Hole,  Richard,  Leicester  * 

Map  es  Samuel,  51,  Great  Queen  Street,  Lin.  Sculthorpe,  Robert,  Nottingham. 

coin's  Inn  Fields;  and  Nottingham.  * 

Nevile,  Charles  James,  Boultham,  Lincpln.  Bridges,  John,  23,  Red  Lion  So.nre 

wich  ;  assigned  to  Cobbold,  Alfred,  Chan- 
ccrv  Lane 

NSS*Jii°? nJ%J*^  S'ree,'-Bed-  SI-"  J^  Hawkshead. 

K"tSr'  1C'  Ul>I,er,Jedf,'rd  J°™j         Oliver,  John  Street,  .H!gncd  to 

1    '  Puuuot,  John,  Souihampton  Street. 

♦  * 
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Clerk't  Name  and  Residence.  To  whom  articled,  assigned,  fyc. 

Oliver,  John  Bass,  2,  Field  Court;  Newark-  Burnaby,  Thomas  Fowke  Andrew,  Newark- 

'  upon-Trent ;  and  Grc.it  Russell  Street.  upon-Trent. 

Ord,  Charles  Ovington,  39,  Upper  Stamford  Clarke,  Henry,  Guisborough. 
Street ;  and  York. 

Overton,  James,  7,  Charlotte  Street,  Blooms*  Overton,  John,  Fakenham. 
bury;  and  Fakenhain. 

Philip?,  Charles    Frederick,  24,   Downing  James,  John,  the  younger,  Newnham;  as- 

Street ;  and  Newnham.  signed  to  Leman,  James,  Lincoln's  Inn 

Field*. 

Pilgrim,  John  Thomas,  39,  Gower  Place,  Power,  Henry,  Atherstone. 

Euston  Square ;  Htid  Atherstone. 

Pickering,  Joseph  Henry,  Derby  ;  and  2,  Old  Flewker,  John,  Derby. 

Milman  Street. 

Parrott,  William,  42,  Spencer  Street,  North-  Southee,  Robert,  Ely  Place ;  assigned  to 

ampton  Square ;  Stony  Stratford ;  and  Bel.  Worley,  Edward  Augustine,  Stoity  Slrau 

grave  Street.  ford. 

Palmer,  William  Henry,  2,  Old  Millinan  Palmer,  William,  Doncaster. 

Street ;  and  Doncaster. 

Preston,  Charles,  17,  Jewin  Crescent;  and  Preston,  Isaac,  the  younger,  Yarmouth. 

Yarmouth. 

Prothero,  Charles,  23,  Norfolk  Street,  Strand ;  Philip?,  Thomas,  the  younger,  Newport, 
and  Newport. 

Porttnore,  Charles  Broadhur?t,  Derby ;  War-  Fisher,  Edward,  Ashby-de-la-Zouch ;  assigned 

wick  Court;  and  Ashby-de-la-Zouch.  to  Dewes,  William,  Asbby-de-la-Zouch. 

Paxon,  Francis,  Hampstead.  Taylor,  Gustavus  Thomas,  Featherstone  Build- 
ings. 

Polydore,  Henry,  Cheltenham.  Newman,  Edmund  Lambert,  Cheltenham. 

Pinckney,  George  Henry,  Ea$t  Sheen.  Hillier,  Edward,  Raymond  Buildings. 

Plews,  Thomas,  16,  Trinity  Square,  Newing-  Lawrauce,  Edward,  Bucklerabury. 
ton. 

Percival,  Andrew,  39,  Wakefield  Street :  and  Gates,  John,  Peterborough. 
Peterborough. 

Roberts,  Frederick  Rowland,  14,  St.  Thomas  Hughes,  Horatio,  Aberystwyth. 

Street,  East  Southwark  ;  and  Abtrystwith. 

Rayer,  Edward,  Cheltenham.  Straford,  Joseph  Cooper,  Cheltenham. 

Riccard,  Russell  Martyn,  43,  Southampton  Riccard,  James  Edward  Jackson,  South  Mol* 

Buildings  ;  and  South  Molton.  ton. 

Robinson,  Thomas,  20,  Baker  Street.  Lloyd  Rymer,  William,  Darlington. 

Square;  Cockerton  near  Darlington;  and 

36,  Norfolk  Street. 

Ri*ge,  Thomas,  20,  Sidmouth  Street.  Moser,  Robert,  Kendal. 

Robinson, Henry,  2,  Snow  Hill;  Sheffield  ;  and  Thomas.  Wotton  Byrcbinshaw,  Chesterfield; 

Whiltington."  assigned  to  Brown,  John,  Sheffield. 

Sherland,  George  Edward,  Bath,  Physick,  John,  the  younger,  Bath. 

Stone,  John,  6,  Frederick's  Place,  Old  Jewry ;  Mant,  Henry  John,  Bath. 

and  Bath. 

Salomon,  J osepb  Constant,  7,  Windmill  Street,  Booth,  George,  4,  Newman  Street ;  assigned 

-Fitzroy  Square.  to  Addis,  Charles.  Great  Queen  Street. 

Smith,  Jamea  Knight, Gloucester;  audNewn-  Chadborn,  Clement,  Newnham;  assigned  to 

hum.  Elliott,  Thomas,  Newnham  j  assigned  to 

Chadborn,  John,  Gloucester. 

Salmon,  George,  14, Everett  St.;  Thornbury ;  Lloyd,  Edmund,  Thorubury. 

and  1 ,  Soley  Terrace. 

Stevens,  Charles,  the  younger,  13,  Clifford's  Dougan,  James,  Syraond's  Inn. 

Inn ;  and  Kensington  (tore. 

Sheppard,  Thomas  James,  49,  Spencer  Street,  Wingate,  Francis  Phillip,  East  Stonehouse. 

Northampton  Square  ;  and  East  Stonehouse. 

Sparke,  Jas.  Bird,  13,  Warwick  Court,  Holborn  Goddard,  Godfrey,  Wood  Street ;  assigned  to 

Harrison,  Frederick,  Bloomshury  .Square. 

Salmon,  William,  Bury  Saint  Edmund's ;  and  Munns,  Sturley,  Ixworth;  assigned  to  Weyuaan, 

Norfolk  Street.  Harry,  Bury  St.  Edmund's. 

Stevens,  Frederic,  49,  Old  Broad  Street ;  and  Stevens,  William,  Queen  Street,  Cheapside. 

Great  Russell  Street. 

Strick,  Edward,  26,  Gloucester  Street,  Queen-   Williams,  John,  Swansea;  assigned  to  Price, 

Square;  and  Swansea.  John  Jackson, Swansea. 

Snell,  George  Wells,  Lannceston.  Morgan  William  Thalressen,  Launceston. 

Simpson,  George  Septimus,  39,  Wakefield  St.,    Atkinson,  Thomas,  Peterborough;  assigned  to 

Brownlow  Street  j  and  Peterborough.  Morris,  Evan,  Temple, 
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Smith,  Robert,  10,  Chapel  Place,  Vere  Street.  Dean,  William,  Guildford  Street. 

Twining,  Daniel,  the  younger,  Bedford.  Pearse,  Theed,  the  younger,  Bedford. 

Thompson,  John,  19,  Cornpton  Street,  Shrews-  tiurley,  Walter,  Shrewsbury;  assigned  to 

bury;  and  18,  Castle  Street.  Scarth,  Jonathan,  Shrewsbury. 

Tuson,  Henry,  the  younger,  15,  Great  Russell  Tuson,  Henry,  Northover. 

Street ;  and  Northover. 

Teale,  William,  98,  Upper  Stamford  Street ;  Bar,  Robert,  Leeds. 

and  Leeds. 

Tillett,  Jacob  Henry,  Norwich.  Staff,  John  Rising,  Norwich. 

Turner,  Win.  Cullen,  31,  Bartlett's  Buildings ;  Ormond,  William,  Wantage. 
Wantage ;  Shepton-on-Sherwell ;  and  South- 


Tomlin,  Ottiwell,  the  elder,  Richmond;  as- 
signed to  Williamson,  Jas.,  Verulam  Build- 
ings. 

Partridge,  James,  Triverton. 


Becke,  Simon  Adams,  Lothbury. 


Robinson,  William,  Dudley. 
Beaver,  Timothv,  Wakefield. 


ampton  Buildings. 
Tomlin,  Ottiwell,  the  younger,  30,  Morning- 
ton  Place ;  and  Richmond. 

Twisden,  Thomas  Edward,  50,  Burton  Street, 

St.  Pancras ;  Halberton ;  Gloucester  Street ; 

and  Woburn  Buildings. 
Vyner,  Charles  James,  33,  Southampton  Row ; 

Wigan ;  Lincoln's  Inn  Fields ;  and  Norfolk 

Street. 

Wight,  Thomas,  Kinswinford ;  and  Dudley. 
Wormald,  William,  Leeds. 

Wells,  William,  52,  Gloucester  Steeet,  Queen    Wells,  William  Bury,  and  Bishop,  Henry, 

Square;  Dursley ;  and  Arundel  Street.  Durslev. 
Williams,  Lewis  Walter,  Walbrook.  Clare,  Ambrose,  Frederick's  Place,  and  5, 

Broad  Street  Buildings. 
Walker,  Willoughby  Newton,  14,  Bedford  Sq.    Harrison,  Edward,  Southampton  Buildings. 
Worsley,  Jonathan,  Sanctuary,  Westminster ;    Carthew,  Thomas,  Woodbridgc. 

and  Wood  bridge. 

Watson,  George  Henry,  York.  Hodgson,  Thomas,  York. 

Watson,  Richard  T.  Rundle,  25,  Princes   Ogle,  George,  Great  Winchester  Street. 

Street,  Cavendish  Square. 
Yetts,  Joseph  Muskett,  5,  Warwick  Court;    Palmer,  Nathaniel,  Great  Yarmouth ;  assigned 

Great  Yarmouth  ;  3,Montpelier  Row,  South      to  Jackson,  Robert,  Bedford  Row. 

Lambeth. 

Yockney,  John,  20,  Torrington  Square.  Moseley, Thomas,  13,  Bedford  Street. 

♦*  »  Some  further  Names,  the  notices  of  which  were  left  late,  will  be  added  next  week. 


LIST  OF  NEW  PUBLICATIONS. 


Questions  in  Common  Law,  Equity,  Bank- 
ruptcy, Criminal  Law,  and  the  Jurisdiction  of 
all  the  Courts,  with  References  to  Blackstone 
and  other  Authorities,  adapted  to  the  Com- 
piler's "  Outlines  of  Law,*'  and  designed  as 
well  for  the  use  of  Students  as  to  aid  Solici- 
tors in  ascertaining  the  Progress  of  their  Arti- 
cled Clerks.  By  Robert  Maugham,  Secretary 
to  the  Incorporated  Law  Society.  Price  5*. 
bound  in  cloth,  or  interleaved  6*.  6d. 

The  Statute  Criminal  Law  of  England,  as 
regards  Indictable  Offices,  arranged  in  Classes, 
according  to  the  Degrees  of  Punishment, 
(forming  the  Appendix  to  the  Fourth  Report 
of  the  Commissioners  on  Criminal  Law,)  with 
copious  Notes.  By  James  John  Lonsdale, 
Esq.,  of  Lincoln's  Inn,  Barrister  at  Law, 


Secretary  to  the  Criminal  Law  Commission. 
Royal  12mo.    Price  14*.  bds. 

Precedents  in  Pleading;  with  copious  Notes 
on  Practice,  Pleading,  and  Evidence.  Part  I. 
By  Joseph  Chittv,  jun.,  Esq.,  of  the  Middle 
Temple.  Part  If.  Edited  by  Henry  Pearson 
and  Thompson  Chitty,  Esqrs.,  of  the  Middle 
Temple.    Royal  8vo.    Price  I/.  16*.  bds. 

A  Treatise  upon  the  Law  and  Practice  of 
the  Court  for  the  Relief  of  Insolvent  Debtors; 
with  an  Appendix,  containing  the  Acts  of 
Parliament,  Rules  of  Court,  Forms,  and 
Tables  of  Costs.  By  Edward  Cooke,  Esq.,  of 
the  Middle  Temple,  Barrister  at  Law.  The 
2d  edit.,  much  enlarged.   Price  16*.  bds. 

The  Law  of  Evidence :  an  Essay  on  the 
Rationale  of  Circumstantial  Evidence;  illus- 
trated by  numerous  Cases.  By  William  Wills. 
Price  10*. 
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INCORPORATED  LAW  SOCIETY. 


Member*  admitted,  May  1839. 

Mott,  Thomas  Samuel,  Much  Haddam. 
Wade,  Wm.  Thomas,  Great  Dunmow. 

MASTERS  EXTRAORDINARY  IN 
CHANCERY. 
From  April  23d  to  May  17  th,  1839,  both  incite 

she,  with  dates  when  gazetted. 
Perry,  William,  Liverpool.    April  23. 
Browne,  Alfred  Hall,  Wolverhampton,  Stafford. 
April  30. 

Cope,  William  Rogers,  Birmingham.    May  10. 
Tinley,  John  Thomas  Browne,  North  Shields, 

Northumberland.    May  14. 
Moore,  William,  Leicester.    May  14. 
Lazonby,  William,  Wigton,  Cumberland.  May  14. 

DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  April  23d  to  May  17th,  1839,  both  inclu- 
sive, with  dates  when  gazetted. 
Hemingway,  Edward,  and  George  Brooke  Nelson, 

Leeds,  Solicitors.   April  23. 
Blackburn,  John,  and  Edwin  Chorley  Hopps, 

Leeds,  York,  Attorneys  and  Solicitors.  April 

30. 

Williams,  John  and  Richard  Ford,  Shrewsbury, 
Salop,  Attorneys  and  Solicitors.    April  30. 

Saunders,  Thomas,  and  Richard  Comyn,  Queen 
Street  Place,  Southwark  Bridge,  London,  At- 
torneys and  Solicitors.    May  3. 

Chattock,  Thomas,  and  James  Thomas  Bolton, 
Solihull,  Warwick,  Attorneys  and  Solicitors. 
May  7. 

Taylor,  William,  and  William  Thorn,  Great  Queen 
Street,  Lincoln's  Inn  Fields,  Solicitors  and 
Attorneys.   May  10. 

BANKRUPTCIES  SUPERSEDED. 

From  April  23d  to  May  17  th,  1839,  both  inclu- 
sive, with  dates  when  gazetted. 
West,  Charles,  Liverpool,  Printer  and  Publisher. 
April  30. 

Hole,  Henry  Prederick,  Newport,  Bishop's  Taw- 
ton,  Devon,  Brewer.    April  30. 

King,  Thomas  Benjamin,  King  Street,  Aldgate, 
London,  Victualler.    May  3. 

Cue,  Charles,  Blackfriars  Square,  Saint  Mary-de- 
Crypt,  Gloucester,  Retailer  of  Beer.   May  10. 

Dunn,  Arthur,  George's  Row,  City  Road,  Chemi- 
cal Manufacturer.   May  17. 

BANKRUPTS. 

From  April  23d  to  May  17th,  1839,  both  inclusive, 
with  dates  when  gazetted. 

A  vena,  John,  Leeds,  York,  Stuff  Merchant.  Battye 
&  Co.,  Chancery  Lane ;  Lee,  Leeds.    May  10. 

Ask  ham,  James,  Sheffield,  York,  Brewer,  Wil- 
kinson, Lincoln's  Inn  Fields;  Fcmeli,  Sheffield. 
May  14. 

Bloomer,  Joshua,  Halesowen,  Salop,  Nail  Manu- 
facturer. Parker,  Saint  Paul's  Church  Yard, 
Under  hilly  Birmingham.    April  23. 

Brown,  Thomas,  Stockton-on  Tees,  Durham,  Ship 
Builder.  Wood  &  Co.,  Corbet  Court,  Grace* 
church  Street ;  Clay,  Sunderland.   April  23. 

Bennitt,  Louiza  Moody,  Sherbourne,  Dorset, 
Milliner,  Dress  Maker,  Haberdasher,  and 
Hosier.    Milne  St  Co.,  Temple.    April  26. 

Best,  Joseph,  Bilston,  Stafford,  Victualler  and 
Coach  Proprietor.   Brown,  Bilston  ;  William- 


son &  Co.,  Verulam  Buildings,  Gray's  Inn. 
April  26. 

Bradley,  John,  Great Titchfield  Street,  Marylebone, 
Printer.  Graham,  Off.  Ass.;  Harmon,  Bennett 
Street,  Blackfriars  Road.   April  2^. 

Batten,  Charles,  Moreton  Mills,  near  Wallingford, 
Berks,  Paper  Manufacturer.  Ogle  &  Co.,  Great 
Winchester  Street.  April  23. 

Bayley,  Richard,  Macclesfield,  Chester,  Builder. 
Williamson  &  Co.,  Verulam  Buildings,  Gray's 
Inn  ;  Wormalt,  Macclesfield.   April  23. 

Braim,  Joseph,  jun.,  New  Malton,  York,  Currier 
and  Leather  Cutter.   Smithton  &  Co.,  South- 
ampton Buildings,  Chancery  Lane  ;  Smit/uon 
Malton.  April  23  &  26. 

Briggs,  Thomas,  Newcastle  upon  Tyne,  Wholesale 
and  Retail  Grocer  and  Tea  Dealer.  Gibson, 
Newcastle  upon  Tyne ;  Swain  &  Co.,  Frede- 
rick's place,  Old  Jewry.    May  3. 

Bull,  William,  Lichfield,  Cabinet  Maker  and  Up- 
holsterer. Wyatt,  Lichfield  ;  Haslam  &  Co., 
Copthall  Court.   May  3. 

Bach,  Edward,  Birmingham,  Haberdasher.  Crow 
der  &  Co.,  Mansion  House  Place  ;  Inglcby  & 
Co.,  Birmingham.    May  7. 

Burridge,  Stephen  William,  Great  Dover  Road, 
Surry,  Linen-Draper.  Whitmore,  Off.  Ass. ; 
Sole,  Aldermanhury.    May  17. 

Barron,  George,  Davics  Street,  Berkeley  Square, 
Builder.  Groom,  Off.  Ass. ;  Howell,  Hatton 
Garden.   May  17. 

Blaxland,  Alexander,  Sunderland,  Durham,  Mer- 
chant. Swam  &  Co.,  Frederick's  Place,  Old 
Jewry  j  Messrs.  Wright,  Sunderland.  May 
17. 

Bnrghart,  Frederick,  Clifford  Street,  Bond  Street, 
Tailor.  Clark,  Off.  Ass. ;  Wright,  Golden 
Square.    April  30. 

Byron,  Henry  Huddleston,  Lincoln,  Corn  Mer- 
chant. Willis  &  Co.,Tokenhouse  Yard ;  Mason, 
Lincoln.    May  17. 

Cohen,  Andrew,  Magdalen  Row,  Great  Prescott 
Street,  Goodman's  Fields,  Wine  and  Beer 
Merchant.  Johnson,  Off.  Ass. ;  Spyer  [no  re- 
sidence gazetted} .  April  30. 

Cole,  Thomas,  Leadenhall  Street,  London,  Sta- 
tioner. Abbott,  Off.  Ass. ;  Harmon,  Bennett 
Street,  Black  friar's  Road.    May  3. 

Chalk,  John,  Brighton,  Timber  Dealer.  Chalk, 
Brighton  ;  Freeman  &  Co.,  Coleman  Street. 
May  7. 

Cunnew,  James  Habbit,  Fenchurch  Street,  London, 
Victualler.  Belcher,  Off.  Ass. ;  Heathcote,  Cole- 
man Street.    May  17. 

Collis,  George,  Romford,  Essex,  Ironmonger,  Auc- 
tioneer and  Appraiser.  Clark,  Off.  Ass.  ;  Lof- 
ty &.  Co.,  King  Street,  Cheapside.    May  17. 

Carter,  Walter  Robert,  Newcastle-upon-Tyne, 
Ironmonger  and  Sadler.  Ckartres,  Newcas- 
tle-upon-Tyne ;  Shield,  &  Co.,  Poultry.  May 

DawHon,  Charles,  North  Row,  Covent  Garden, 
Fruiterer.  Abbott,  Off.  Ass. ;  Brown  &  Co., 
Commercial  Sale  Rooms,  Mincinir  Lane. 
April  26.  ° 

Davies,  Martha,  and  Mary  Jones,  Taunton,  Gro- 
cers, Tea  Dealers,  andjBacon  and  Cheese  Fac- 
tors. Adlington  &  Co.,  Bedford  Row;  Beeves 
&  Co.,  Taunton.    April  30. 

Dalby,  John  Francis,  late  of  Aston  Road,  Birming- 
ham, and  now  of  Birmingham,  Scrivener. 
Parker,  Exeter  Street,  Strand  ;  Smith,  Birm- 
ingham.   May  14. 

Dawson,  John,  Hanley,  Stoke-upon-Trent,  Staf- 
ford, Corn  Dealer.    King,  Furnival's  Inn ; 
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Cooper,  Tunstall,  Staffordshire  Potteries. 
May  17. 

Ende,  Pieter  Van  den,  formerly  of  Bishopgate 
within,  and  now  of  London  Wall,  London,  and 
also  of  Milton,  Kent,  Wool  Merchant.  Gra- 
ham, Off.  Ass. ;  Appleby,  King's  Road,  Bed- 
ford Row.    May  17. 

Elliott*  John,  Birmingham,  Currier  and  Leather 
.Seller.  Nicholls,  Cook's  Court,  Lincoln's  Inn  ; 
Lefevre,  Birmingham.    May  17. 

Finister,  George,  Edmonton,  Middlesex,  Wine 
Merchant  and  Common  Brewer.  Cannan,  <  >ff. 
Ass.;  Wire  &  Co.,  Saint  Swithin's  Lane. 
April  26. 

Frankland,  Wra.,  Liverpool,  Hackney  Coach  and 

Car  Proprietor,  and  Livery  Stable  Keeper. 

AWii  &  «'o.,  Bartlett's  Buildings,  Holborn. 

7'oulmm,  Liverpool.    April  30. 
Frith,  Geo.,  Lower  Whitecross  Street,  London, 

Statuary  and    Mason.   Alsager,  Off.  Ass. ; 

Buchanan,  Basinghall  Street.    May  3. 
Goadifby,  Charles,  Liverpool,  Carver,  Gilder  and 

Printseller.   Milne  &  Co.,  Temple ;  Bait, 

Manchester.    May  10. 
Heilbronn,  Isidore,  Pains wiek,  Gloucester,  Wool 

Broker.    Groom,  Off.  Ass. ;  Over  bury,  Friday 

Street.    April  2f>. 
Hughes,  Peter,  Liverpool,  Cotton  Dealer.  Vincent 

&  Co  ,  Temple  ;  Jones,  Liverpool.  April  2»>. 
Horsey,  Geo.,  Camomile  Street,  London,  Callen- 

dcrer  and  Parker.    Turauaml,   Off.  Ass. ; 

Cutltr,  Aldine  Chambers,  Paternoster  Row. 

May  7. 

Hood,  John  Lionel,  Princes  Street,  Leicester 
Square,  and  of  Great  Grismby  Lincoln,  Rope 
Manufacturer.  Lackington,  Off  Ass. ;  Mattock, 
Southampton  Street,  Bloomsbury.    May  7. 

Harris,  Christopher  Arthur,  Bushey,  Hertford, 
and  of  Great  Grimsby  Lincoln,  Flax  Spinner. 
Graliam,  Off.  Ass. ;  Mattock,  Southampton 
Street,  Bloomsbury.    May  7. 

Higginbotham,  Francis,  Nineveh,  Birmingham, 
Butcher  and  Brewer.  Milne  &  Co.,  Temple  ; 
Messrs.  Beswick,  Birmingham.    May  7. 

Johnston, Thomas,  King's  Place,  Commercial  Road 
East,  Draper.  Green,  Off.  Ass.  ;  Heed  Sc.  Co., 
Bread  Street,  Cheapside.    April  23. 

Knowles,  Wm.,  Manchcs  er,  Linen  Merchant  and 
Commission  Agent.  Johnson  &  Co.,  Temple  ; 
Heron  &  Co  ,  Manchester.    April  23. 

Kendall,  Henry,  Liverpool,  Lancaster,  and  of 
Birkenhead,  Chester,  Ironmonger,  Adlingtan 
&  Co.,  Bedford  Row  j  Frodsliam,  Liverpool. 
April  26, 

Lyne,  Francis,  Mark  Lane.  London,  Wine  Mer- 
chant. Lacking ton.  Off.  Ass.  j  JJruce  &  Co., 
Biliter  Square.   April  26. 

Lock,  James,  Bury  St.  Edmunds,  Suffolk,  Miller 
and  Corn  Dealer.  Leech,  Bury  St.  Edmunds  ; 
Bromley,  South  Square,  Gray's  Inn.  April  30. 

Moresby,  Christopher,  Frome  Selwood,  Somerset, 
Scrivener.  Whittaker,  Frome  i  King  &  Co., 
Gray's  Inn  Square.    May  17. 

M'Alister,  John,  Liverpool,  Upholsterer  and 
Cabinet  Maker.  Taylor  &.  Co.,  Bedford  Row; 
Lowndes  &  Co.,  Liverpool.  May  17. 

Manton,  John,  Great  Grimsby,  Lincoln,  Corn 
Merchant.  Wells,  Kingston-upon-Hull,  Til- 
sons  &  Co.,  Coleman  Street.    May  3. 

Miller,  Ale  xander,  Thayer  Street,  Manchester 
Square,  Carver  and  Gilder.  Pennell,  Off.  Ass. ; 
Hill  6l  Co.,  Welbeck  Street.   May  10. 

Marshall,  Mary, Southampton,  Steam  Engine  Boiler 
Maker.  Walker,  Southampton  Street,  Blooms- 
bury} Deacon  &  Co.,  Southampton,   May  14. 


Meares,  Thomas,  Wem,  Salop,  Malster.  Barker, 
Wem ;  Caff  &  Co.,  Half  Moon  Street,  Picca- 
dilly.  May  14. 

Meyer,  John  Adrian,  Great  Tower  Street,  London, 
Merchant  and  Commission  Agent.  Johns,m, 
Off.  Ass  ;  Temper  &  Co.,  Great  Tower  Street. 
May  17. 

Norris,  William,  Liverpool,  Ironfounder,  Anchor 
Smith,  and  Cbain  Cable  Manufacturer.  Snow- 
ball, Liverpool }  Johnson  &  Co.,  Temple. 
April  30. 

Poole,  George  Coombs,  Lyme  Regis,  Dorset,  Gro- 
cer. Hillman  &  Co.,  Lyme  Regis;  Conies, 
Lincolu's  Inn  Fields.   April  30. 

Parker,  Thomas,  Coventry,  Ribbon  Manufacturer. 
Edwards,  Off.  Ass.  j  Hudson,  Bucklersbury. 
May  17. 

Rowe,  Henry,  Great  Tower  Street,  London,  Wine 
and  Brandy  Merchant.  Edwards,  Off.  Ass. ; 
Trehern  &  Co.,  Leadenhall  Street.    May  10. 

Soutbby,  Thomas  Edward,  New  Basinghall  Street 
and  London  Wall ;  also  now  or  late  of  Beech 
Street,  Barbican,  Hatter.  Whilmurc,  Off.  Ass.  ; 
Farrar  &  Co.,  Godlitnan  Street.    April  23. 

Smith,  George,  Warwick  Court,  Holborn,  Carpen- 
ter. Alsager,  Off.  Ass. ;  Plaits,  Southampton 
Buildings.    .April  23. 

South  all,  John,  Eardisland,  Hereford,  Victualler 
and  Blacksmith.  Smith,  Chancery  Lane ; 
Hammond,  Leominster.    April  30. 

Surman,  William,  Cheltenham,  Hackneyman  and 
Horse  Dealer.  White  &  Co.,  Bedford  Row  ; 
Whattey,  Cirenc  ester.    April  30. 

Skull,  Frederick,  High  Wycombe,  Bucks,  Grocer 
and  Cheesemonger.  Green,  Off.  Ass. ;  Hal  i- 
well,  Alfred  Place,  Bedford  Square.    May  14. 

Sharrocks,  William,  and  John  Sbarrocks,  Man- 
chester, Machine  Makers.  Hampson,  Man- 
chester ;  Adlington  &  Co.,  Bedford  Row. 
May  14. 

Thompson,  Joseph,  Ambleside,  Westmorland,  Bob- 
bin Manufacturer.  Wilson  &.  Co.,  Kendal  ; 
Addison,  Mecklenburph  Square.    May  14. 

Webb,  Richard  James,  Quadrant,  Regent  Street, 
Chemist  and  Druggist.  PenntU,  Off.  Ass.  ; 
Temp.'er  6t  Co.,  Great  Tower  Street.  April 
30. 

Wartnaby,  Harry  Ellis,  and  Henry  Robinson,  Wood 
Street,  London,  Silkuien  and  Warehousemen. 
Gibson,  Off.  Ass. ;  Hardman,  New  Broad  Street. 
April  30. 

Yeomans,  James,  Sheffield,  York,  Fellmonger. 
Fiddey,  Serjeant's  Inn,  Fleet  Street.  Smith, 
Sheffield.    April  26. 


PRICES  OF  STOCKS. 


Tuesday,  list  May,  1839. 

Bank  Stock,  div.  7  per  Cent.  I95§ 

3  per  Cent.  Reduced  -----  -  -  92}  a  4;  a  £  a  ^ 

3  per  Cent.  Cons.  Annuities  93J  a  i  a  |  a  \ 

3±  per  Cent.  Reduced  Annuities  -  -  -  99$  a  f  a  I 
New  3§  per  Cent.  Annuities  -  -  -  -  -  101  a  100y 

India  Stock,  div.  10§  per  Cent.  256$ 

Ditto  Bonds,  3  per  Cent.  36*.  a  35*.  pm. 

South  Sea  Stock  Div.  34  per  Cent.  -----  10 1* 

3  per  Cent.  Coos,  for  Acct.  23th  May   93$ 

Exchequer  Bills,  1000/.  a  2d.  and  ljrf. 

34*.  a  36*.  a  33 ».  pm. 
Do.  50C/.  a  2d.  and  \ld.  34*.  a  36*.  a  33*.  a  36*.  pm. 
Do.  Small,  a  2d.  &  !$</.  3i».  a  3G#.  a  33*.  a  36*.  pm. 
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SATURDAY,  JUNE  1,  1839. 


■        "  Quod  majris  lid  nos 

Fertinet,  et  nescire  malum  est,agitamus« 

HORAT. 


THE  ESTABLISHMENT  OF  A 
RURAL  POLICE. 


Thb  commissioners*  appointed  in  1836,  to 
enquire  as  to  the  best  means  of  establishing 
an  efficient  constabulary  force  in  the  counties 
of  England  and  Wales,  have  made  their  first 
report,  which  is  well  worthy  of  general  at- 
tention. It  is  full  of  curious  information  as 
to  the  state  of  crime  in  this  country,  and 
the  recommendations  with  which  it  con- 
cludes are  supported  by  evidence.  We  shall 
have  frequent  opportunities  of  recurring  to 
it  in  future  numbers,  and  we  shall  now 
commence  a  summary  of  its  chief  contents. 

The  commissioners  directed  their  inquiries 
into — 1.  The  prevention  of  offences.  2. 
The  proceedings  before  trial  by  which  the 
detection  and  apprehension  of  criminals  may 
be  rendered  more  certain.  3.  The  public 
service  which  may  be  obtained  from  such 
constabulary  force,  otherwise  than  in  the 
preservation  of  peace.  4.  The  manner  in 
which  such  force  should  be  appointed  and 
paid. 

Their  first  endeavour  was  to  obtain  full 
and  accurate  information  as  to  the  state  of 
crime  in  the  rural  districts ;  and  they  found 
that  the  returns  of  the  persons  prosecuted 
or  convicted  could  not  be  relied  on  for  this 
purpose.  The  calendar  of  prosecutions  is 
usually  relied  on  as  the  index  of  the  state 
of  crime,  but  the  answers  of  the  magistrates 
in  many  districts  shew  that  this  is  a  very 
erroneous  guide.  In  many  parts  of  the 
country  many  offences  are  committed,  which 


*  The  commissioners  are  the  newly  elected 
Speaker,  Mr.  Shaw  Lefevre,  Colonal  Rowan, 
and  Mr.  Chad  wick. 

vol.  xviii.— no.  529. 


from  various  causes  escape  prosecution. 
Take,  as  an  instance,  the  answer  of  General 
Marriott,  a  Magistrate  of  Pershore.  "  I 
fear "  he  says,  "  there  is  a  great  deal  of 
crime  (not  heinous  perhaps)  which  is  not 
brought  to  light,  from  the  want  of  police, 
and  the  unwillingness  under  such  circum- 
stances of  the  injured  to  prosecute.  The 
river  Avon  winds  through  the  whole  extent 
of  this  district  (eighteen  miles),  and  the 
number  of  barges  employed  upon  it  gives 
great  facility  to  plunder  in  the  night  time, 
and  to  escape  detection ;  many  of  the  barge- 
men being  of  the  worst  character.  Since 
the  magistrates  have  been  engaged  in 
answering  these  questions,  the  skin  and 
entrails  of  a  fresh  killed  sheep,  were  taken 
out  of  the  river  in  an  eel  net,  close  to  the 
town  of  Pershore  ;  and  although  notice  has 
been  sent  to  all  the  neighbouring  farmers, 
not  one  will  own  to  having  lost  a  sheep,  for 
fear  of  being  obliged  to  prosecute.  They 
call  it  "  throwing  away  good  money  after 
bad."  Take  also  an  answer  from  the  borough 
of  Lymington.    "  The  individuals  generally 
are  indisposed  to  incur  the  expense,  risk, 
and  uncertainty  of  a  conviction.    In  some 
cases,  a  fear  of  personal  violence,  or  damage 
to  property  from  combination  among  the 
thrives,  deters  parties  from  investigating 
robberies  "  and  from  the  city  of  Lincoln 
and  other  places,  the  answers  concur  in  as- 
signing to  "  the  fear  of  vengeance,"  and 
injury  from  the  depredators,  a  large  pro- 
portion of  the  motives  to  withhold  informa- 
tion. 

The  number  of  small  depredations  com- 
mitted, which  escape  conviction,  are  in  fact 
too  numerous  to  remember.  On  a  careful 
inquiry  made  amongst  the  habitual  depre- 
dators confined  in  Cold  Bath  Fields  Prison, 
by  the  governor,  Mr.  Chesterton,  it  was 
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estimated  by  the  claps  of  pickpockets,  that 
"  one  day  with  another "  they  must  steal 
about  six  pocket  handkerchiefs  or  things  to 
the  same  value  "  to  live,"  meaning  to  obtain 
the  means  of  livelihood  in  such  sort  as  to 
render  a  career  of  depredation  more  eligible 
to  them  than  a  livelihood  by  honest  in- 
dustry. The  commissioners  also  endea- 
voured to  ascertain  the  number  of  depre- 
dators in  the  great  towns,  and  they  estimated 
that  in  1 830,  the  average  career  of  impunity 
in  the  motropolis  was  not  less  than  six  years, 
that  the  total  number  of  habitual  depre- 
dators tried  was  about  1000;  and  that 
the  number  of  common  theives  could  not  be 
less  than  6000,  offenders  of  all  classes  not 
exceeding  about  18,000.  It  would  seem 
from  a  table  contained  in  the  report,  that  the 
proportion  of  known  bad  characters  to  the 
population  was,  in  the  Metropolitan  Police 
district,  1  in  89  ;  in  Liverpool,  1  in  45  ;  in 
Bristol,  1  in  31 ;  and  in  Newcastle-upon- 
Tyne,  1  in  27.  Various  other  tables  of  this 
nature  are  given,  and  in  the  opinion  of  the 
commissioners  they  tend  to  shew  the  extent 
to  which  the  legislature  and  the  public  have 
been  misled  by  mere  hypothetical  state- 
ments. It  would  indeed  seem  that  the 
number  of  criminals  has  been  greatly  over- 
estimated. For  example,  Dr.  Colquhoun 
estimated  the  number  of  prostitutes  in  the 
metropolis  at  50,000,  and  in  a  recent  ad- 
dress published  by  a  voluntary  association 
the  number  of  prostitutes  is  stated  to  be  not 
less  than  80,000.  "The  actual  enumera- 
tion shews  that  at  this  time  the  number  of 
known  prostitutes  living  amidst  a  population 
of  nearly  a  million  and  a  half,  docs  not 
exceed  7000." 

The  report  next  enters  into  a  description 
of  depredations  committed,  and  the  habits  of 
the  migratory  depredators  ;  and  it  seems  to 
be  satisfactorily  proved  that  the  great  ma- 
jority of  burglaries  committed  in  the  coun- 
try, are  planned  by  thieves  resident  in 
London,  Liverpool,  Manchester,  Birming- 
ham, and  other  large  towns.  They  arc 
arranged  in  these  great  towns,  and  thither 
the  booty  is  brought,  and  thus  easily  dis- 
posed of.  The  vigilance  of  the  police  in 
these  towns  prevents  the  execution  of  this 
crime  and  many  others  within  their  pre- 
cincts, and  drives  off  the  offenders  beyond 
their  beat.  The  consequence  of  this  is  that 
many  rural  districts  are  much  worse  off 
than  before  the  establishment  of  the  police. 
Thus  the  governor  at  the  House  of  Correc- 
tion at  Liverpool  is  asked  ' '  Is  not  robbery 
increased  in  the  suburbs  and  other  places 
out  of  the  reach  of  the  police  ?"    "  Yes, 


there  have  been  some  very  serious  robberies 
in  the  suburbs,  that  were  not  so  frequently 
heard  of  before.  Generally  speaking,  I 
think  property  some  few  miles  out  of  Liver- 
pool was  a  few  years  back  much  more  safe. 
There  were  not  so  many  robberies  there  as 
there  are  at  present  in  the  suburbs."  But 
perhaps  the  most  curious  portions  of  the  re- 
port are  the  confessions  obtained  from  various 
sources  of  many  noted  offenders,  which  shew 
to  what  a  system  robbery  is  reduced.  We 
shall  make  some  extracts  which  may  not  be 
useless  to  our  readers  : — 

44  Amongst  thieves  there  are  several  kinds — 
1st.  Those  confined  to  picking  pockets  have 
boys  to  work  for  them,  and  close  round  them, 
that  no  one  shall  see  them.  This  is  very  gain- 
ful ;  large  towns  furnish  them,  and  they  fre- 
quent all  fairs,  wakes,  and  races.  They  travel 
vurious  ways,  some  with  spring  aud  covered 
carts.  *  AJuIlling'  the  cart  is  of  use  only 
when  there  is  no  watchman ;  the  wheels  and 
horses'  feet  are  all  clothed.  1  have  not  heard 
of  its  being  done  this  long  time.  2d.  Robbers 
of  the  person  with  violence: — mostly  three 
together,  two  will  hold  the  man,  and  the  third 
rifle  his  pockets.  All  three  will,  perhaps,  he 
hehind  when  the  attack  is  made,  and  one  will 
put  his  arms  round  him,  or  he  would  hit  hint 
from  behind  with  a  stone  in  a  handkerchief, 
or  a  heavy  stick,  to  stuu  or  *  drop'  him,  and 
when  the  plunder  is  got,  throw  him  out  of  the 
way.  If  a  man  is  in  a  gig,  one  will  get  behind, 
and  get  his  arms  round  him  and  drag  him  oat, 
or  oue  will  hold  the  horse  and  cut  the  reina. 
A  horsemau  will  do  well  to  take  to  the  fields, 
hut  in  a  gig  a  man  has  only  the  chance  of  self- 
defence;  few  *  t  rave  Hers,'  i.  e.  thieves,  will 
venture  their  lives  if  a  pistol  is  shown.  Few 
*  travellers'  are  confined  to  one  kind  of  rob- 
bing; in  some  places  you  will  see  the  same 
persons  with  hoys  picking  pockets  and  others 
with  a  three-thimble  table,  gambling  at  fairs 
and  races ;  it  would  be  a  good  thing  to  stop  it 
universally;  they  are  thieves  to  a  man;  it 
would  draw  them  to  other  things.  My  first 
turn  out  was  in  .Manchester,  about  seven  years 
since,  with  two  young  men  who  were  trans- 
ported about  twelve  months  after  1  knew  them 
(they  had  been  at  it  eight  or  nine  )ears  before). 

one  was  called  and  the  other  , 

I  believe  they  got  seven  years.  This  was  my 
first  turn  out  in  Manchester ;  *  worked  *  about 
the  coach -offices.  I  stole  handkerchiefs  and 
picked  pockets  then  ;  got  about  a  dozen  a  day ; 
sometimes  '  worked'  only  half  a  day ;  sold  and 
pawned  them — pawned  most.    A  woman  at 

the  bottom  of  V  Street  would  buy  any 

quantity  at  1*.,  1*.  6d.,  and  2s.;  she  hud  a 
cellar  for  old  clothes,  and  sold  them  openly. 
My  first  job  of  money  was  picking  the  pocket 
of  a  woman  in  the  market,  at  a  stall ;  got 

St.  3d.    Turned  out  next  with  N  R — — , 

who  had  a  bill  out  against  him  last  week  hut 
one ;  he  and  1  both  lived  at  home,  and  used  to 
go  out  then  robbing  clothes-lines  of  wet  clothes. 
It  is  not  a  profitable  branch.   Pawned  them 
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and  sold  them  to  persons  we  knew,  who  worked 
at  factories.  I  did  not  do  any  thing  bolder 
till  I  Jeft  Manchester,  about  three  month 
after  my  father  died,  now  between  four  and 
five  years.  I  went  away  by  myself  to  Liver- 
pool, and  thence  direct  to  Dublin;  I  had 
pawned  all  my  clothes.  I  went  to  some  rela- 
tives of  my  mother  at  Navan,  county  of  Meath, 
aud  stayed  with  them  about  three  months; 
they  used  me  kindly;  I  worked  about  their 
farm.  I  went  thence  to  where  my  father  had 
been  a  coachman  at  E  ,  Miss 


gave  me  30*.  to  send  me  back  to  Dublin,  that 
I  might  get  home.  I  had  no  intention  of  re- 
turning at  the  lime.  I  returned  to  Liverpool, 
having  done  nothing;  I  took  a  portmanteau 
off  a  steamer;  I  stole  a  passnge,  as  they  call  it; 
I  got  in  among  some  horses  to  which  I  was 
used,  and  when  the  steward  had  gone  round, 
I  turned  out  in  the  hustle.  I  escaped  with  the 
portmanteau,  it  produced  altogether  21.  5s.  6d. 

I  sold  them  principally  to  B  J — — — , 

in  a  street  in  Liverpool,  full  of  lodging-houses 

for  *  travellers.'    I  lodged  at  B — -  H  's, 

or  next  door  in  W  C  ,  known  for 

twelve  or  fourteen  years.  Returned  to  Man- 
chester, got  work  for  two  months  selling  bis- 
cuits for  a  man,  Mr.  P  .    I  went  off  with 

12*.  worth  to  Liverpool.  I  went  this  time 
near  Prince's  Dock,  as  I  knew  not  much  about 
thieving.  I  took  a  place  at  6*.  a  week  in  a 
trading  vessel  to  go  to  London,  us  under- 
cook. I  run  away  from  her  in  the  Isle  of 
Man.  I  had  received  what  was  due.  I  got  a 
passage  over  to  Whitehaven,  and  then  I  began 
first  shoplifting  there  about  ten  days.  I  got 
only  about  as  much  as  would  keep  me,  3*.  or 
4s.  of  a  night,  butchers'  meat  or  clothes ;  sold 
it  where  1  stopped.  I  asked  generally  for  a 
lodging-house,  and  found  it  was  one  where 
property  could  be  sold.  Came  through  Ulver- 
stone  to  Lancaster,  got  a  top  coat  out  of  a 
coach  under  an  opening;  pawned  it  for  8*. 
Came  through  Gurstang  to  Preston  and  Black- 
burn." 

This  is  a  short  specimen  of  the  life  led 
by  an  itinerant  thief,  and  the  report  con- 
tains much  corroborative  testimony  as  to 
the  mode  of  life  here  described.  Another 
thief  says  — 

"  I  consider  that  in  Loudon  or  Liverpool  or 
such  places  as  have  got  the  new  police,  there 
is  little  to  be  done  unless  in  be  picking  pockets. 
People  there  think  that  they  are  safe  under 
the  eye  of  the  new  police,  and  will  take  large 
sums  of  money  in  their  pockets.  People  in 
other  places  will  send  for  a  creditor,  instead  of 
taking  the  money. 


are  like  the  wires  for  getting  corks  out  of  a 
bottle  with  three  hooks  in  it;  all  the  hooks 
incline  inwards.    There  is  a  spring  on  the  top 
and  when  you  think  you  have  got  it,  you  touch 
it,  and  it  closes  like  a  crab's  claw.   These  are 
very  successful  with  those  who  are  expert  at 
using  them — at  cattle  fairs  on  old  country  far- 
mers.   The  female  pocket  is  picked  by  the 
hand,  and  to  do  it  the  thief  must  get  on  her 
right  hand,  for  the  pocket  is  mostly  on  that 
side ;  he  must  get  into  step  with  her,  and  at 
the  moment  she  advances  her  right  leg,  the 

{>ocket  falls  back — i.  e.  the  leg  goes  forward, 
eaving  the  pocket  perpendicular,  and  then  he 
must  extract  the  purse.  He  gets  his  left 
hand  into  the  mouth  of  the  pocket  as  she  goes 
along,  and  then  watches  the  moment.  Another 
man  is  all  along  drawing  her  attention  off  by 
walking  iu  her  way  and  baffling  her;  then 
down  goes  the  left  hand,  the  right  supports 
the  bottom  of  the  pocket,  and  the  money  is 
extracted.  Walks  away,  except  she  has  sus- 
picion ;  then  runs." 

This  experienced  person  obtained  in  this 
way  273/.  in  Liverpool  from  a  foreign  lady, 
which  however,  only  lasted  six  weeks.  Ex- 
perto  crede  Roberto  !  We  might  amuse  our 
readers  with  much  further  matter  of  this 
kind.  In  our  next  article  we  shall  advert  to 
the  houses  of  accommodation  used  by  migra- 
tory depredators.  "  If  there  were  no  re- 
ceivers, truly  there  would  be  no  thieves." 


ARREARS  IN  EQUITY. 


» 


The  following  hints  from  another  thief 
may  be  useful  to  our  female  readers,  who, 
-we  are  happy  to  hear,  are  very  numerous  : 

"  Pocket-picking  is  called  '  buzzing  *  and 
'  tooling,' — the  former  is  men's,  the  latter 
•women's.'  Men's  are  done  with  wires  made 
on  purpose.  Wireworkers  that  are  bad  cha- 
racters will  make  them  for  10*.  a-piecej  they 


W e  ore  glad  to  find  that  the  public  atten- 
tion is  being  gradually  aroused  to  the  state 
of  arrears  in  Equity,  and  we  are  not  with- 
out hopes  that  some  remedy  may  yet  be 
applied.  This,  however,  will  not  be  ob- 
tained unless  the  profession  and  the  suitors 
will  bestir  themselves.  The  session  is  fast 
slipping  away,  and  it  would  seem  that  most 
of  the  public  bills  of  importance  will  be 
shelfed.  We  would  venture  to  suggest, 
therefore,  that  a  commission  should  be  ap- 
pointed to  inquire  into  the  present  state  of 
the  business  in  tho  Court  of  Chancery  and 
the  obstructions  to  its  dispatch.  We  should 
here  follow  the  precedent  of  the  commission 
appointed  during  Lord  Eldon's  Chancellor- 
ship, and  surely  there  is  as  much  need  for 
it  now  as  then.  The  commission  might 
take  evidence  during  the  time  that  Parlia- 
ment was  not  sitting,  and  might  be  in  a 
condition  to  report  before  the  next  meeting 
of  Parliament.  Some  well  considered  mea- 
sure might  then  be  adopted,  founded  on 
their  recommendations,  and  some  hope  might 
be  held  out  to  the  suitor  that  his  grievances 
would  be  redressed.  We  are  sure  that  all 
party  considerations  would  be  put  aside  in 
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this  great  and  useful  inquiry,  and  that  it 
might  be  composed  of  men  in  whom  the 
public  and  the  profession  could  have  im- 
plicit confidence.  liord  Lyndhurst  brings 
on  this  subject  on  Tuesday  next,  the  4th 
of  June. 


THE  STUDENT'S  CORNER. 

THE  SPEAKER. 

Althouch  chosen  by  the  Commons,  the 
Speaker  must  he  approved  by  the  king.  Ac- 
cordingly, Sir  Edward  Coke, upon  being  elected 
Speaker  in  1592,  in  his  address  to  the  throne, 
declared  it  "  no  election  until  your  Majesty 
giveth  allowance  and  approbation."   But  in 
later  times  the  House  of  Commons  have  not 
permitted  their  Speaker  to  draw  their  rights 
and  privileges  into  question  by  any  vague  use 
of  courtly  language.  Being  chosen,  the  Speaker 
is  presented  to  the  King  in  the  House  of  Lords, 
and  for  policy  sake  used  to  excuse,  or  as  it  is 
more  quaintly  expressed,  to  disable  himself, 
and  still  express  a  diffidence  of  his  capacity  to 
exercise  so  great  a  trust.   To  the  Speaker's 
excuse  at  his  presentment,  the  Chancellor  was 
accustomed  to  reply  in  an  answer  of  campli- 
ment  and  encouragement,  but  now  he  shortly 
informs  the  Commons  that  his  Majesty  ap- 
proves of  their  Speaker.   The  Speaker  then 
claims  the  ancient  privileges  of  the  Commons. 
On  his  return  to  the  Commons,  the  Speaker  in 
the  chair  shall  request  the  Commons  "  That 
inasmuch  as  they  have  chosen  him  for  their 
mouth,  they  would  assist  him  and  favourably 
accept  his  proceedings."   His  principal  duties 
are — 1.  Taking  the  chair,  which  he  cannot  do 
till  there  are  at  least  forty  members  in  the 
house,  and  adjourns  the  house  of  his  own  au- 
thority, without  a  question  put,  if  forty  mem- 
bers are  not  present.    Also  resuming  the  chair 
in  the  midst  of  a  committee  for  the  same 
reason.   2.  Maintaining  order,  naming  a  mem- 
ber that  is  disorderly,  thanking  and  repre- 
manding  members  and  other  persons.— Lord 
Colchester's  proceedings  with  the  House  of 
Commons. 


NEW  BILLS  IN  PARLIAMENT. 


EXCHEQUER  OF  PLEAS  INQUISITIONS. 

This  is  a  bill  "  to  enable  justices  of  assize  on 
their  circuits  to  take  inquisition  of  all  pleas  in 
the  Court  of  Exchequer  of  Pleas,  which  shall 
he  brought  before  them  without  a  special  com- 
mission for  that  purpose." 

It  recites  the  statute  Westminster  2,  13 
Edw.  1,  c.  £0,  by  which  the  justices  of  assize 
on  their  several  circuits  are  empowered  to  take 
inquisitions  of  all  pleas  in  the  Courts  of 
Queen's  Bench  ana  Common  Pleas:  and 
whereas  it  is  expedient  to  extend  the  said 
power  to  pleas  in  the  Court  of  Exchequer,  in 


order  to  put  an  end  to  the  practice  which  has 
litherto  obtained  of  issuing  a  separate  com- 
mission from  the  said  court  upon  each  record 
brought  therefrom  before  the  judges  of  assize: 
It  is  therefore  proposed  to  be  enacted,  that 
rom  and  after  the  passing  of  this  act  it  shall 
>e  lawful  for  all  justices  of  assize,  and  they 
are  herehy  authorized  and  empowered,  on  their 
respective  circuits,  to  try  causes  and  take  in- 
quisitions of  pleas  pending  in  the  Court  of 
Exchequer  of  Pleas  which  shall  he  brought 
before  them,  and  to  proceed  thereon  in  like 
manner  as  they  can  or  may  do  in  respect  of 
causes  and  pleas  pending  in  the  Courts  of 
Queen's  Bench  and  Common  Pleas  under  and 
by  virtue  of  the  said  act,  or  by  any  other  law, 
statute,  or  usage  whatsoever ;  and  it  shall  not 
be  necessary  hereafter  to  issue  any  commission 
from  the  said  Court  of  Exchequer  of  Pleas  for 
that  purpose. 


NEW  ORDERS  IN  CHANCERY. 
[Continued from  p.  61,  ante.] 

FORMS  OP  WRITS. 

No.  \.—Wr\t  of  Fieri  Facias,  on  a  Decree 
or  Order  of  the  Court  of  Chancery  for 
Payment  of  Money. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  faith. 

To  the  Sheriff  of  greeting: 

We  command  you  that  of  the  goods  and 
chattels  of  C.  />.,  in  your  bailiwick  you  cause 
to  be  made  the  sum  of  £  ,  which  lately 

before  us  in  our  Hi-ih  Court  of  Chancery,  in  a 
certain  cause  or  certain  causes,  {as  the  case 
may  be)  wherein  A.  B.  is  plaintiff,  and  C.  D. 
is  defendant,  or  in  a  certain  matter  there  de- 
pending, intituled,  "  in  the  matter  of  E.  F." 
(as  the  case  may  be),  by  a  decree  or  order 
las  the  case  may  be)  of  our  said  Court,  bearing 
date  the       day  of  was  decreed  or 

ordered  (as  the  case  may  be)  to  be  paid  by  the 
said  C.  D.  to  A.  B.\  and  that  of  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick 
you  further  cause  to  be  made  interest  upon 
the  said  sum  of  £  ,  at  the  rate  of  41.  per 
centum  per  annum,  from  the  day  of  :a 
and  that  your  have  that  money  and  interest 
before  us,  in  our  said  Court  immediately  after 
the  execution  hereof,  to  be  paid  to  the  said 
A.  B.  in  pursuance  of  the  said  decree  or  order, 
(as  the  case  may  be) :  and  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second 
year  of  our  reign  you  are  authorized  and  re- 
quired to  do  in  this  behalf ;  and  in  what  manner 
you  shall  have  executed  this  our  writ,  make 
appear  to  us  in  our  said  Court  immediately 
after  the  execution  thereof ;  and  have  there 
then  this  writ. 

Witness  ourself  at  Westminster,  the 
day  of         in  the      year  of  our  reign. 

•  The  day  on  which  the  decree  or  order  was 
made,  or,  if  that  were  prior  to  the  1st  October, 
1838,  say,  "from  1st  day  of  October,  1838." 
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No.  2.— Writ  of  Fieri  Facias,  on  a  Decree  or 
Order  of  the  Court  of  Chancery  for  pay- 
ment of  money  and  interest. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  faith. 

To  the  Sheriff  of  greeting : 

We  command  vou  that  of  the  goods  and 
chattels  of  C.  />.,  In  your  bailiwick,  you  cause 
to  he  made  the  sum  of  £         ,  and  also  in- 
terest thereon,  at  the  rate  of  4/.  per  centum 
per  annum,  from  the      day  of         ,b  which 
said  sum  of  money  and  interest  were  lately  be- 
fore  us  in  our  High  Court  of  Chancery,  in  a 
certain  cause,  or  certain  causes  {as  the  case  may 
be),  wherein  A.  B.  is  plaintiff,  and  CD.  is 
defendant,  or  in  a  certain  matter  there  depend- 
ing, intituled,  "in  the  matter  of  E.  F."  {as the 
case  may  be)  by  a  decree  or  order  {as  the  case 
may  be)  of  our  said  Court,  bearing  date  the 
day  of         ,  decreed  or  ordered  {as  the 
case  may  be)  to  be  paid  by  the  said  C.  D.  to 
A.  B.,  and  that  you  have  that  money  and  in- 
terest before  us,  in  our  said  Court  immediately 
after  the  execution  hereof,  to  be  paid  to  the 
said  A.  B.  in  pursuance  of  the  said  decree  or 
order,  {as  the  case  may  be) ;  and  that  you  do 
all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized 
and  required  to  do  in  this  behalf,  and  in  what 
manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  in  our  said  Court  imme- 
diately after  the  execution  thereof :  and  have 
there  then  this  writ. 
Witness,  &c. 

N„  3.— ftrrit  of  Fieri  Facias,  on  a  Decree  or 
Order  of  the  Court  of  Chancery  for  Pay- 
ment of  Money  and  Costs. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen 
defender  of  the  faith. 

To  the  Sheriff  of  greeting : 

We  command  vou  that  of  the  goods  and 
chattels  of  C.  D.  'in  your  bailiwick  you  cause 
to  be  made  the  sura  of  £         .  which  said 
sum  of  money  was  lately  before  us  in  our  High 
Court  of  Chancery,  in  a  certain  cause,  or  cer- 
tain causes  {as  the  case  may  be),  wherein  A.  B. 
is  plaintiff,  and  CD.  is  defendant,  or  in  a 
certain  matter  there  depending,  intituled,  "  in 
the  matter  of  E.  F."  {as  the  case  may  be),  by  a 
decree  or  order  {as  the  case  may  be)  of  our  said 
Court,  bearing  date  the      day  ot         ,  de- 
creed or  ordered  {as  the  case  may  be),  to  be  paid 
by  the  said  C  D.  to  A.  B.,  together  with  cer- 
tain costs  in  the  said  order  mentioned,  and 
which  costs  have  been  taxed  and  allowed  by 
G.  H.  esquire,  one  of  the  Masters  of  our  said 
Court  at  the  sum  of  £         ,  as  appears  by 
the  certificate  of  the  said  Master,  dated  the 
day  of         ,  and  that  of  the  goods  and 
chattels  of  the  said  C  D.  in  your  bailiwick, 
you  further  cause  to  be  made  the  said  sum  of 
£         ,c  together  with  interest  at  the  rate  of 


41.  per  certum  per  annum  on  the  said  sum  of 
£  ,1  from  the  day  of  ,e  and 
on  the  said  sum  of  £  ,c  from  the 
day  of  ,f  and  that  you  have  that  money 
and  interest  before  us  in  our  said  Court  imme- 
diately after  the  execution  hereof,  to  be  paid  to 
the  said  A.  B.  in  pursuance  of  the  said  decree 
or  order,  {as  the  case  may  be) :  and  that  you  do 
all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized 
and  required  to  do  in  this  behalf,  and  in  what 
manner  you  shall  have  executed  this  our  writ, 
make  appear  to  us  iu  our  said  Court  imme- 
diately after  the  execution  thereof :  and  have 
there  then  this  writ. 
Witness,  &c. 

No.  4. — Writ  of  Fieri  Facias,  on  a  Decree 
or  Order  of  the  Court  of  Chancery  for  Pay- 
ment of  Money,  Interest,  and  Costs. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Pefender  of  the  faith. 

To  the  Sheriff  of  greeting : 

We  command  you  that  of  the  goods  and 
chattels  of  C  D.  in  your  bailiwick  you  cause 
to  be  made  the  sum  of  £         ,  and  also 
interest  thereon  at  the  rate  of  41.  per  centum 
per  annum,  from  the      day  of         ,*  which 
said  sum  of  money  and  interest  were  lately 
before  us  iu  our  High  Court  of  Chancery,  in  a 
certain  cause,  or  certain  causes  {as  the  case  may 
be),  wherein  A.  B.  is  plaintiff,'  and  C  D.  is 
defendant,  or  in  a  certain  matter  there  de- 
pending, intituled,  "  in  the  matter  of  E.  F." 
{as  the  case  may  be),  by  a  decree  or  order  {as 
the  case  may  be)  of  our  said  Court,  bearing 
date  the      day  of         ,  decreed  or  ordered 
{as  the  case  may  be)  to  be  paid  by  the  said 
C.  D.  to  A.  B.,  together  with  certain  costs  in 
the  said  order  mentioned,  and  which  costs 
have  been  taxed  and  allowed  by  G.  H.  esquire, 
one  of  the  Masters  of  our  said  Court,  at  the 
sum  of  £         ,  as  appears  by  the  certificate 
of  the  said  Master,  dated  the      day  of-  , 
and  that  of  the  goods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick  vou  cause  to  be  further 
made  the  said  sum  of  ft         ,  together  with 
interest  thereon  at  the  rate  aforesaid,  from  the 
day  of         ,h  and  that  you  have  that 
monev  and  interest  before  us,  in  our  said  Court 
immediately  after  the  execution  hereof,  to  be 

Said  to  the  said  A.  B.,  in  pursuance  of  the  said 
ecree  or  order,  {as  the  case  may  be) :  and  that 
you  do  all  such  things  as  by  the  statute  passed 
in  the  second  year  of  our  reign,  you  are  au- 


b  The  day  mentioned  in  the  order. 
c  The  cost9. 


d  The  money. 

«  The  date  of  the  order,  or,  if  that  were 
prior  to  the  1st  October,  1838,  say,  "  from  the 
1st  day  of  October,  1838." 

f  The  date  of  the  Master's  certificate,  or,  it 
that  were  prior  to  the  1st  of  October,  1838, 
say,  "from  the  1st  day  of  October,  1833." 

£  The  day  mentioned  in  the  order. 
The  date  of  the  Master's  certificate  of 
taxation,  or,  if  that  were  prior  to  the  1st 
October,  1838,  say,  "from  the  1st  day  of  Oc 
tober,  1838." 
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thorised  and  required  to  do  in  (his  behalf,  and 
in  what  manner  you  shall  have  executed  thin 
our  writ,  make  appear  to  us,  iu  our  said  Court 
immediately  after  the  execution  thereof;  and 
have  there  then  this  writ.    Wituesa,  &c. 

No.  5. — Writ  of  Fieri  Facing,  on  a  Decree  or 
Order  of  the  Court  of  Chancery  fur  Pay- 
ment of  Costs. 

Victoria  by  the  Grace  of  God  of  the  united 
Kingdom  of  Groat  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith. 

To  the  Sljeritf  of  greeting : 

We  command  you  that  of  the  goods  and 
chattels  of  C.  D.  in  your  builwick,  you  cause  to  | 
be  made  the  sum  of  £  ,  for  certain 

costs  which  were  lately  before  us  in  our  High 
Court  of  Chanccrv,  in  a  certain  cause  or  cer- 
tain causes  (as  the  case  map  he)  wherein  A.  B 
is  plaintiff,  and  C.  D.  is  defendant,  or  iu  a  cer- 
tain matter  there  depending,  intituled,  "  In 
the  matter  of  E.  F."  (as  the  case  may  he)  by  a 
decree  or  order  («*  the  case  may  br)  of  our  said 
Court,  bearing  date  the      day  of  ,  de- 

creed or  ordered  (as  the  case  may  he)  to  be 
paid  by  the  said  C.  Z>.  to  A.  B.,  and  which 
costs  have  been  taxed  and  allowed  by  G.  H., 
esquire,  one  of  the  Masters  of  our  said  Court, 
at  the  said  sum  £  ,  as  appears  by  the 

certificate  of  the  said  Master,  dated  the 
day  of  And  that  of  the  goods  and 

chattels  of  the  said  C.  I).  in  your  bail  wick,  you 
further  cause  to  be  made  interest  en  the  said 
Finn  of  £  ,  at  the  rale  of  41.  per  cen- 

tum per  annum  from  the  day  of  ,'1 
and  that  you  have  that  money  and  interest  be- 
fore us,  in  our  said  Courr,  immediately  after 
the  execution  hereof,  to  be  paid  to  the  said 
A.  B.t  in  pursuance  of  the  said  decree  or  order 
(as  the  case  may  he).  And  that  you  do  all  such 
things,  as  by  the  statute  passed  in  the  2d 
year  of  our  reign,  you  are  authorised-  and  re- 
quired to  do  in  this  behalf.  And  in  what  man- 
ner you  shall  have  executed  this  our  writ,  make 
appear  to  us  in  our  said  court  immediately  after 
the  execution  thereof.  And  have  there  then 
this  writ.   Witness,  &c. 


No  6. — Writ  of  Elegit  on  a  Decree  or  Order 
of  the  Court  of  Chancery,  for  Payment  of 
Money,  or  Money  and  Interest. 
Victoria,  by  the  grace  of  God  of  the  united 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
defender  of  the  faith. 

To  the  Sheriff  of  greeting  : 

Whereas,  lately  in  our  High  Court  of  Chun- 

Iccry,  in  a  certain  cause  or  certain  causes  (as  the 
^  case  may  be)  there  depending,  wherein  A.  B. 
\  and  others  are  plaintiffs,  and  C.  D.  and  others 
L  are  defendants,  or  in  a  certain  matter  there 
'  depending,  intituled,  "In  the  matter  of  E.  F." 
I)  (as  the  case  may  he)  by  a  decree  or  order  (as  the 
*  case  may  he)  of  our  said  court,  made  in  the  said 
cause  or  matter  (as  the  case  may  he)  and  bear- 
ing date  the      day  of  *  it  was  decreed 

*  The  date  of  the  Master's  certificate,  or  if 
that  were  prior  to  the  first  October  1838,  say 
"from  the  1st  Day  of  October,  1838." 


and  ordered,  or  ordered  (as  the  case  may  he) 
that  the  said  C-  I),  should  pay  unt<»  A.  B.  the 
sum  of  £  (if  interest  he  given  by  the  Order t 
say  "  together  with  interest  thereon  after  the 
rate  of  4l.  per  centum  per  annum,  from  the 
day  of  ")  And  afterwards,  the  said 
A.  B.  came  into  our  said  Court  of  Chancery, 
and  accordiug  to  the  form  of  the  6talute  iu 
such  case  made  and  provided,  chose  to  be  de- 
livered to  him,  her,  or  them  (us  the  case  may  he) 
all  the  goods  and  chattels  of  the  said  C.  D.  in 
your  bailiwick,  except  hie  oxen  and  beasts  of 
the  plough ;  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents  aud  hereditaments,  in- 
cluding lands  aud  hereditaments  of  copyhold 
or  customary  tenure  in  your  bailiwick,  as  the 
said  C.  />.  or  any  one  in  trust  for  him,  was 
seised  or  possessed  of  on  the  day  of 
in  the  year  of  our  Lord  J  or  at  any  time 
afterwards,  or  over  whieh  the  said  C.  D.  on 
the  said       day  of  J  or  at  any  time  af- 

terwards had  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person 
exercise  for  his  own  benefit,  to  hold  to  him  the 
said  goods  and  chattels  as  his  proper  goods  aud 
chattels,  aud  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditament*,  re- 
spectively, according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns  until  the  said 
sum  of  £  ,  together  with  interest  thereon, 
at  the  rate  of  41.  per  centum  per  annum,  from 


of 


k  shall 


have  iteen 
you  that, 


the  said  day 

levied.  Therefore  we  command 
without  delay  you  cause  to  be  delivered  to  the 
sau\A.  B.  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the 
plough ;  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the 
said  C*.  />.,  or  any  person  in  trust  for  him  was 
seised  or  possessed  of  on  the  said  day  of 
k  or  at  any  time  afterwards,  or  over 
width  the  said  C.  />'.  on  the  said  day  of  * 
or  at  any  time  afterwards,  had  any  disposing 
power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit, 
to  hold  the  said  goods  and  chattels  to  the  said 
A.  B.  as  his  proper  goods  and  chattels,  and 
also  to  hold  the  said  lands,  tenements,  recto- 
ries, tithes,  rents  and  hereditaments  respec- 
tively, according  to  the  nature  aud  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said 
sum  of  £  ,  together  with  interest  a» 

aforesaid,  shall  have  been  levied.  And  in  what 
manner  you  6hall  have  executed  this  our  writ, 
make  appear  to  us  in  our  Court  of  Chancery 
aforesaid  immediately  after  the  execution 
thereof,  under  your  seal  and  the  seals  of  those 

J  The  day  on  which  the  decree  or  order  was 
made. 

k  If  the  order  be  for  money  aud  interest,  the 
day  mentioned  in  the  order.  If  for  money 
only,  the  day  on  which  the  decree  or  order  was 
made,  or  in  case  it  was  made  prior  to  the  ht 
day  of  October,  1838,  say  "  from  the  1st  day 
of  October,  1838." 
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by  whose  oath  you  shall  make  the  said  extent 
and  appraisement.  And  have  there  then  this 
writ.    Witness  ourself  at  Westminster,  &c. 

No       .  WrU  of  Elegit  on  a  decree  or  order  of 
the  Court  of  Chancery  fur  payment  of  costs. 

Victoria,  by  the  grace  of  God  of  the  Uni- 
ted Kingdom  of  Great  Britain  and  Ireland 
Queen  Defender  of  the  faith. 

To  the  SherifT  of  greeting : 

Whereas,  lately  in  onr  High  Court  of  Chan- 
cery, in  a  certain  cause  or  certain  causes  (as 
the  case  m-ty  be,)  there  depending,  wherein  A. 
Ji.  and  others  are  plaintiffs,  and  C.  J),  and 
others  are  defendants,  or  in  a  certain  matter 
there  depending,  intituled,  "  In  the  matter  of 
E.  (as  the  ease  may  he,)  by  a  decree  or 
order  (as  the  rase  may  he)  of  our  said  Court, 
made  in  the  said  cause  or  matter  (as  the  case 
may  he)  and  hearing  date  the  day  of  , 
it  was  decreed  and  ordered,  or  ordered  (as  the 
case  may  he,)  that  C.  D.  should  pay  unto  A.  It 
certain  costs  as  in  the  said  decree,  or  order  (as 
the  case  may  he.)  mentioned,  and  which  costs 
have  been  taxed  and  allowed  by  r7.  //.  esquire, 
one  of  the  Masters  of  our  said  Court,  at  the 
sum  of  £  ,  as  appears  by  the  certifi- 

cate of  the  said  muster,  dated  the      day  of 

And  afterwards  the  said  A.  B.  came  into  onr 
said  C;»urt  of  Chancery,  and  according  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, chose  to  be  delivered  to  him  all  the 
poods  and  chattels  of  the  said  C.  I),  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments,  inclu- 
ding lands  and  hereditament*  of  copyhold  or 
customary  tenure,  iu  your  bailiwick,  ns  the 
said  C.  />•,  or  any  one  in  trust  for  him,  was 
seized  or  possessed  of,  on  the  day  of  , 
in  the  year  of  our  Lord  ,m  or  at  any 
time  afterwards,  or  over  which  the  snid  C.  D. 
on  the  said  day  of  m,  or  at 

any  time  afterwards,  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit ;  to 
hold  to  him  the  said  goods  and  chattels  us  his 
proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his 
assigns,  until  the  said  sum  of  £  , 
together  with  interest  thereon  at  the  rate  of  41. 
per  centum  per  anuum,  from  the  said  day 
of  n  shall  hHve  levied.  There- 

fore we  command  you,  that  without  delay,  you 
cause  to  be  delivered  to  the  said  A.  B.  by  a 
reasonable  price  and  extent,  all  the  goods  and 
chattel*  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands  and  tenements,  rectories, 
tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold,  or  customary 

m  The  date  of  the  Master's  certificate  of  tax- 
ation. 

"  The  date  of  the  Master's  certificate  of  tax- 
ation, or  if  that  were  prior  to  the  1st  day  of 
October,  Is&t,  say  "from  the  1st  day  of  Octo- 
ber, littS." 


tenure,  in  your  bailiwick,  as  the  said  C.  />.  or 
any  person  or  persons  in  trust  for  him,  was  or 
were  seized  or  possessed  of,  on  the  said  day 
of  ,  °  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D.  on  the  said  day 
of  ,  °  or  at  any  time  afterwards  bad 

any  disposing  power,  which  he  might  without 
the  assent  of  any  other  person  or  persons,  ex- 
ercise for  his  own  benefit ;  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.  as  his  pro- 
per goods  and  chattels,  and  also  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to 
hia  assigns,  until  the  said  sum  of  £  , 
together  with  interest  as  aforesaid,  shall  have 
been  levied.  And  in  what  manner  you  shall 
have  executed  this  our  writ,  make  appear  to  us 
in  our  Court  of  Chancery  aforesaid,  immedi- 
ately after  the  execution  thereof,  under  your 
seal  and  the  seals  of  those  by  whose  oath  you 
shall  make  the  raid  extent  and  appraisement. 
Ami  have  there  then  this  writ. 

Witness  ourself  at  Westminster,  &c. 

No.  8. —  Writ  of  Elegit  on  a  Decree  or  Order  of 
the  Court  of  Chancery^  for  payment  of 
money  and  costs. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  aud  Ireland  Queen, 
defender  of  the  faith. 

To  the  Sheriff  of  greeting  : 

Whereas  htely  in  our  High  Court  of  Chan- 
cery, in  a  certain  cause  or  certain  causes  (as  the 
case  mty  /x?)  there  depending,  wherein  A.  B. 
and  others  are  plaintiffs,  and  C.  D.  and  others 
are  defend  tnts  or  in  a  certain  matter  there  de- 
pending, intituled  "  In  the  matter  of  E.  F." 
(as  the  case  may  he)  by  a  decree  or  order  (as 
the  case  may  he)  of  our  said  court,  made  in  the 
said  cause  or  matter  (as  the  case  mty  he),  and 
bearing  date  the      day  of  ,  it  was 

decreed  and  ordered,  or  ordered  (as  the  case 
miy  he)  that  C.  D.  should  pay  unto  A.  B.  the 
sum  of  £  ,  together  with  certain  costs  as 

in  the  said  decree  or  order  (as  tkt  case  may  he) 
mentioned,  and  which  costs  have  been  taxed 
and  allowed  by  G.  H.  esquire,  one  of  the  mas- 
ters of  our  said  court,  at  the  sum  of  £ 
as  appears  by  the  certificate  of  the  said  Master 
dated  the  day  of  .  And  afterwards 
the  said  A.  B.  came  into  our  said  Court  of 
Chancery,  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  chose 
to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  said  C.  P.  in  your  bailiwick,  except  bis 
oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  reuts,  and 
hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in 
your  bailiwick,  as  the«iid  C.  />.,  or  any  one 
in  trust  for  him,  was  seised  or  possessed  of,  on 
the      day  of  ,  in  the  year  of  our 

Lord       Porat  any  time  afterwards,  or  over 

r  The  date  of  the  Master  a  certificate  of  tax- 
ation. 

p  The  day  on  which  the  decree  or  order  was 
made.  ^ 


Digitized  by  Google 


88 


New  Orders  in  Chancery.—  Correspondence. 


which  the  said  C.  D.,  on  the  said  day  of 
,  p  or  at  any  time  afterwards,  had  any 
disposing  power,  which  he  might,  without  the 
assent  or  any  other  person  exercise  for  his  own 
benefit;  to  hold  to  him  the  said  good*  and 
chattel*,  as  his  proper  goods  and  chattels,  and 
to  hold  the  said  lands,  tenements,  m  tories, 
tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  two 
several  sums  of  £  and  £  , 

together  with  interest  upon  the  said  sum  of 
£  at  the  rate  of  4/.  per  centum  per 

annum,  fcpm  the      day  of  ,4  and' on 

the  said  sum  of  £  at  the  rate  afore- 

said, from  the      day  of  /shall. have 

been  levied.  Therefore  we  command  you  that 
without  delay  you  cause  to  be  delivered  to  the 
said  A.  D.  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  C.  D.  iu  your 
bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands  and  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick,  as  the 
said  (7.  D.  or  any  person  or  persons  in  trust 
for  him,  was  or  were  seised  or  possessed  of,  on 
the  said      day  of  ,*  or  at  any  time 

afterwards,  or  over  which  the  said  C.  Z>.  on  the 
said      day  of  ,*  or  at  any  time  after* 

wards,  had  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  the  said 
goods  and  chattels  to  the  said  A.  D.  as  his  pro- 
per goods  and  chattels,  and  also  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his 
assigns,  until  the  said  two  several  sums  of  £ 
and  £  ,  together  with  interest  afore- 

said, shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ, 
make  appear  to  us  in  our  Court  of  Chancery 
aforesaid  immediately  after  the  execution 
thereof,  under  your  seal  and  the  seals  of  those 
by  whose  oath  you  shall  make  the  said  extent 
and  appraisement.  And  have  there  then  this 
writ.  Witness  oursclf  at  Westminster,  &c. 
{To  be  continued.) 


SELECTIONS 
FROM  CORRESPONDENCE. 


UNQUALIFIED  BANKRUPTCY  PRACTITIONERS. 

Sir, 

You  are  aware  that  the  profession  is  already 
labouring  under  severe  privations,  on  accouut 
of  the  various  pretended  reforms  which  have 

i  The  day  on  which  the  decree  or  order  was 
made,  or  in  case  it  was  made  prior  to  the  1st 
of  October,  1838,  say  *'  from  the  1st  dav  of 
October,  1838." 

r  The  date  of  the  Master's  certificate  of  tax- 
ation, or  if  that  were  prior  to  the  1st  day  of 
October,  1838,  say  "  from  the  1st  day  of  Oc- 
tober. 1838." 

*  The  day  on  which  the  decree  or  order  was 
made. 


of  late  years  been  introduced ;  and  aa  it  appears 
that  mere  accountants  and  other  non-profes- 
sional persons  are  now  in  the  habit  of  under- 
taking and  carrying  to  completion  bankrupts1 
certificates,  may  I  be  allowed  to  ask  of  the  pro- 
fession through  you,  whether  such  persons  are 
not,  uuder  the  10th  sect,  of  the  New  Bankrupt 
Act,  1  &  2  W.  4,  c.  56,  guilty  of  a  contempt 
of  court,  and  liable  to  all  the  penalties  incident 
thereto  ?  and  whether  such  a  practice  should 
not  be  immediately  put  a  stop  to? 

An  Old  Subscriber. 

LAW  REFORM. 

Sir, 

In  Blaxland's  Codex  Legum  AngHcanarum, 
158,  there  is  a  note  singularly  applicable  to 
the  present  times: — **  Duclos,  in  his  memoirs, 
relates  that  the  Due  de  Grammont  one  day 
stopped  D'Aguesseau  to  ask  him  if  he  had  no 
means  of  abridging  law  proceedings,  and  di- 
minishing the  expence.  "  1  have  ofteu  thought 
of  it/'  said  the  (illustrious)  Chancellor,  "  and 
I  have  even  begun  a  regulation  upon  the  sub- 
ject, but  1  was  stopped  by  the  consideration  of 
the  number  of  avocats,  attornies,  and  officers  of 
the  Court  I  should  ruin." 

I  am  no  friend  to  codification ;  it  is  specious 
in  theory,  wicked  in  practice ;  but  I  think  Mr. 
Blaxland's  work  has  great  merit.  The  histori- 
cal introduction  is  excellent,  and  the  book  is 
the  best  guide  to  the  provisions  of  the  Code 
Napoleon  I  know  of.  S.  P. 

[We  take  it  that  neither  our  respected  cor- 
respondent nor  the  "  illustrious  "  Chancellor 
mean  that  any  laws  can  be  framed  which  will 
dispense  with  lawyers  in  administering  them. 
The  proportion  of  the  number  of  lawyers  to 
the  population  of  a  country  and  its  wealth  will 
never  diminish  ;  but  sweeping  changes  make 
sad  havoc  with  individuals,  although  the  aggre- 
gate number  remains  undiminished.  Ed.] 

ATTORNET8  WEARING  GOWN8  IN  COURT. 

Sir, 

I  happen  to  be  in  this  town  on  a  journey  of 
business,  and  by  way  of  passing,  alike  profitably 
and  agreeably,  the  leisure  hour  which  some- 
times hangs  heavy  in  the  travels  of  a  man  who, 
intent  on  his  own  affairs,  seeks  no  greater  re- 
creation than  that  which  professional  reminis- 
cences and  professional  anticipations  afford 
him,  I  slipped  into  my  portmanteau,  on  my 
way  through  Bristol,  the  last  number  of  the 
Legal  Observer.  In  the  cabin  of  the  Nautilus 
I  cut  opeu  your  fraternal  pages,  and  my  atten- 
tion was  forthwith  drawn  to  the  letter  of  a 
Common  Pleas  Attorney  on  the  subject  of 
attorneys  wearing  gowns  in  Court ;  and  I  am 
bound  to  acknowledge  that  I  coincide  wholly 
and  entirely  with  the  observations  which  he 
he  has  made  to  you  on  this  point. 

Sir,  you  are  the  great  organ  of  our  profes- 
sion, and  by  your  means  much  has  been  done 
to  place  the  attorney  (as  such)  in  his  proper 
position  in  society ;  but  as  a  member  of  that 
body  who,  by  virtue  of  their  nice  intercourse 
with  mankind,  know  more  of  the  sinuosities  of 
the  human  mind  than  most,  if  not,  all  others,— 
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it  cannot  have  escaped  you  that  the  world  at 
large  still  retain  that  deference  for  the  distinc- 
tions of  society  which  should  on  all  occasions 
be  preserved,  and  which  in  most  cases,  as  in 
the  church,  the  bar,  the  army,  &e.  &c.  are 
marked  by  variations  of  costume ;  and  I  can- 
not help  adding  my  testimony  to  that  of  your 
correspondent,  that  it  would  be  most  advanta- 
geous to  the  interests  of  our  profession  that 
this  distinction  should  not,  as  has  too  long 
been  the  case  with  us,  be  laid  aside. 

If  you  would  mention  this  to  the  law  public, 
and  if  the  judges  in  their  several  < Courts,  and 
especially  on  circuit,  would  intimate  to  the 
attorneys  that  it  was  expected  that  they  should 
pay  that  honour  to  the  Courts  of  which  they 
are  officers,  which  has  been  always  paid  by  the 
bar  to  the  bench,  I  am  morally  sure,  that  tri- 
fling as  the  subject  appears  to  be,  much  good 
would  be  effected,  and  a  distinctive  tone  of 
feeling  would  arise  amongst  our  profession, 
which  does  not  now  exist,  tending  alike  to  its 
greater  respectability  and  influence  with  the 
public,  and  a  greater  unanimity  amongst  its 
individual  ineinhers. 

Cardiff,  May  9th.  D. 


SUPERIOR  COURTS. 
Wtit  e$&nttUBt'i  Court. 

PARTNERSHIP.— LUNACY. 

The  lunacy  of  a  partner  is  sufficient  ground  in 
erjuity  to  dissolve  the  partnership,  and  direct 
the  accounts  of  the  business  to  be  taken  up 
to  the  filing  of  the  bill.  Where  the  partner 
is  declared lunatic  under  a  commission,  the 
Court  will  not  require  further  proof  by 
directing  an  inquiry  before  a  master. 

This  was  a  bill  for  dissolving  a  partnership, 
on  the  ground  of  the  lunacy  of  one  of  the 
partners.  It  appeared,  that  in  April  1835, 
Alexander  George  Milne  the  elder  retired 
from  a  partnership  in  the  business  of  mer- 
chants, carried  on  by  him  and  William  Bart- 
lett  for  sometime  previously,  and  a  new  part- 
nership in  the  said  business  was  then  formed 
between  Bartlett  and  Alexander  George  Milne, 
the  younger,  for  seven  years,  and  they  agreed 
to  pay  A.  G.  Milne,  the  elder,  an  annuity  of 
1200/.  during  that  period,  in  consideration  of 
his  so  retiring,  and  they  executed  to  him  a 
bond  for  securing  such  payment  for  the  said 

{>eriod  if  they  or  either  of  them  should  so  long 
ive,  and  if  one  should  die  within  that  period 
that  the  survivor  alone  should  pay  the  said 
annuity.  By  an  inquisition  of  lunacy  taken  in 
March  last,  Mr.  Bartlett  was  found  to  be  of 
unsound  mind  from  the  month  of  June  1838, 
and  his  wife  was  appointed  committee  of  his 
person  and  estate,  by  an  order  dated  the  18th 
of  April  last.  Alexander  George  Milne,  the 
younger,  filed  his  bill  in  Chancery  against 
Mrs.  Bartlett  and  A.  G.  Milne,  the  elder, 
stating  the  above,  among  other  matters,  and 
that  he  sustained  great  inconvenience  and  loss 
in  his  business  in  consequence  of  the  inca- 


pacity of  his  said  partner  to  attend  to  the  busi- 
ness, and  he  prayed  that  the  partnership  might 
be  dissolved,  and  the  accounts  thereof  taken 
in  the  usual  way  up  to  the  time  of  filing  the 
bill. 

Mrs.  Bartlett,  by  her  answer,  admitted  the 
facts  as  stated  in  the  bill,  and  consented  to  the 
dissolution  of  the  partnership ;  but  submitted 
that,  under  the  circumstances,  her  husband  or 
his  estate  ought  not  to  be  liable  to  pay  any 
part  of  the  said  annuity. 

The  other  defendant  also  consented  to  re- 
lieve Mr.  Bartlett's  estate  from  contributing 
his  proportion  of  the  annuity. 

Mr.  Goldsmid,  for  the  plaintiff,  said  the 
Court's  jurisdiction  to  dissolve  the  partner- 
ship on  proof  of  the  insanity  of  the  one  part- 
ner, was  sustained  by  the  case  of  Sayer  v.  Ben- 
net*  the  first  on  the  subject ;  a  dictum  of  Lord 
Eldon,  in  Waters  v.  Taylor  ;b  Jones  v.  Noy  ;c 
and  Kirhy  v.  CarrA  In  these  cases  references 
were  directed  to  inquire  whether  the  parties 
were  lunatic  without  probability  of  recovery. 
That  was  all  that  was  asked  in  the  present 
case. 

Mr.  Reynolds  and  Mr.  Colville,  for  the  two 
defendants,  submitted  to  such  order  as  the 
Court  should  make. 

The  Vice  Chancellor  said  it  did  not  appear 
to  him  that  there  was  any  occasion  for  a  pre- 
liminary inquiry  before  the  master  in  this 
case,  as  Mr.  Bartlett  was  duly  declared  a 
lunatic  under  a  commission, — a  fact  which 
\ras  wanting  in  the  cases  referred  to.  There 
was  here  the  best  evidence  of  the  lunacy,  and 
the  cases  cited  clearly  supported  the  jurisdic- 
tion to  make  a  decree  in  the  terms  prayed  by 
the  bill. 

Milne  v.  Bartlett.— At  Westminster,  Easter 
Term,  1839.   

muttn'*  Bench. 
[Before  the  Four  Judges.] 

NOTICE  OP  ACTION. 

Where  an  act  provides  that  for  any  thing  done 
under  its  provisions  no  action  shall  be  main' 
tained  without  notice  first  given  ;  parties 
who  have  bona  fide  intended to  proceed  un- 
der its  provisions  are  entitled  to  such  notice, 
though  they  may  not  be  so  strictly  within 
the  words  of  the  act  as  to  be  enabled  to  ren- 
der it  a  complete  defence  for  themselves. 

The  clerk  of  trustees,  appointed  under  an  act, 
is,  for  such  a  purpose,  in  the  same  situation 
as  the  trustees,  and  is  entitled  to  notice. 

A  letter  demanding  the  names  of  persons,  and 
threatening  legal  proceedings,  is  not  a  notice 
of  action.  Tlie  notice  must  be  distinct  and 
unequivocal,  so  as  to  give  the  party  the  op- 
^  portunity  of  determining  whether  he  will 
tender  amends  or  defend  himself  . 

This  was  an  action  of  libel  tried  at  the  last 
sittings  at  Westminster,  before  Lord  Denmun. 
The  plaintiff  had  been  a  resident  in  the  parish 
of  St.  Luke.   The  defendant  was  clerk  to  a 


»  1  Cox,  107. 

b  2  V.  &B.  299;  see  p.  303. 

c  2  Myl.  &  K.  125.        d  3  Y.  &  C.  184. 
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board  for  pavinff  and  lighting  that  parish. 
The  local  act  under  which  the  board  ivas  con- 
stituted gave  the  trustees  of  the  hoard  a  p:i\ver 
to  remove  privies,  hogsties.aud  other  nuisance.", 
liy  giving  notice  to  the  parties,  &e.    The  act 
required  that  if  for  anything  done  under  its 
provisions  an  action  was  brought,  one  month's 
notice  thereof  must  lie  given  to  the  parties  in- 
tended to  be  made  defendants.    It  appeared 
that  certain  persons  hud  made  representations 
to  the  trustees  of  the  paving  hoard  that  the 
house  occupied  by  the  plaintiff,  was  used  as  a 
disorderly  house.    The  trustees  proceeded  to 
consider  the  complaint,  and  resolved  that  a  no- 
tice should  be  served  on  the  plaintiff,  requiring 
him  to  abate  the  nuisance  or  to  remove.  A 
notice  was  accordingly  written  l>y  the  defend- 
ant, signed  by  him  and  served  by  the  constable 
ou  the  plaintiff  at  his  house-    The  plaint  ill's 
attorney  was  forthwith  instructed,  and  he  wrote 
to  the  defendant,  requesting  to  know  who 
were  the  persons  that  had  authorised  the  slan- 
derous statement,  as  it  was  the  intention  of  the 
plaintiff  to  bring  an  action  to  recover  damages 
for  the  defamation.    The  defendant  wrote  to 
say  that  he  should  be  happy  to  receive  process, 
but  he  added  that  he  could  not  give  the  names 
of  any  gentlemen,  or  render  further  infor- 
mation on  the  subject.    The  present  action 
was  then  brought.    The  defendant  pleaded 
the  general  issue,  and  marked  according  to 
tbe  new  rules  in  the  margin  of  the  pleadings 
that  the  plea  was  put  in  under  the  statute  by 
which  the  board  was  constituted  and  governed. 
At  the  trial  it  was  objected  that  what  the  de- 
fendant had  done,  having  been  done  under  the 
local  act,  he  was  entitled  to  one  month's  no- 
tice of  action.    It  was  answered  that  the  de- 
fendant was  not  within  the  act,  and  that  if  be 
was,  the  letter  of  the  plaintiffs  attorney  to  the 
defendant  was  a  sufficient  notice.    Tbe  Lord 
Chief  Justice,  was  of  opinion  that  notice  of 
action  was  necessary,  and  that  the  letter  did 
not  amount  to  notice.  A  verdict  was  therefore 
taken  for  the  defendant. 

Mr.  Erie  now  moved  for  a  rule  to  shew 
cause  why  this  verdict  should  be  set  aside  and 
a  new  trial  granted.  In  the  first  place  it  is  clear 
that  the  defendant  was  not  proceeding  under 
the  provisions  of  the  local  act.  What  was 
the  object  of  that  act  ?  It  was  to  provide 
for  the  cleansing,  watching,  paving  and  light- 
ing of  the  parish.  The  powers  to  the  trus- 
tees were  powers  necessary  to  effect  that 
object.  The  act  provided  for  the  physical 
comfort  of  the  parishioners ;  not  for  their 
moral  condition.  The  interference  of  the 
trustees  in  the  matter  of  a  supposed  brothel 
was  therefore  clearly  out  of  the  limits  of  the 
act,  and  the  persons  who  thus  choose  to  inter- 
fere in  the  matter,  over  which  they  have  no 
lawful  jurisdiction,  must  take  the  consequences. 
They  cannot  protect  themselves  under  the 
provisions  of  the  act,  which  they  have  not 
strictly  observed.  If  that  is  so,  then  there  is  no 
necessity  for  a  notice  of  trial:  but  if  a  notice 
of  trial  is  necessary,  then,  it  is  submitted  that 
the  letter  of  the  plaintiffs  attorney  is  a  sufbei- 
ent  uotice.    It  expressly  states  the  plaintiff's 


determination  to  briug  an  action,  and  k  is 
treated  by  tbe  defendant  as  n  notice  of  action; 
for  his  auswer  to  it  is  tbat  he  is  ready  to  re- 
ceive  process.    The  defendaut  himself  has 
therefore  answered  this  objection,  and  the 
direction  at  the  trial  was  wrong,  and  the  ver- 
dict must  be  set  aside,  and  a  new  trial  granted* 
Mr.  Justice  LittledaU. — In  this  case  1  think 
that  a  notice  was  requisite.    I  find  a  ca»c  iu 
Holt's  Reports,"  where  a  fimilar  question  arose, 
and  Lord  Chief  Justice  G7M«held  that  a  letter 
from  the  plaintiff's  attorney,  claiming  the  de- 
livery of  some  coffee  in  the  possession  of  the 
West  India  Dock  Company,  of  winch  company 
the  defendant  was  treasurer,  and  adding  that  be 
was  instructed  to  take  legal  measure*  if  it  was 
not  delivered  forthwith,  was  not  a  notice  within, 
tbe  meaning  of  tbe  act  by  which  tbe  company 
was  constituted.    That  exactly  resembles  what 
has  been  done  in  this  case.    An  intimation  of 
intention  of  this  sort  is  not  of  itself  sufficient : 
it  ought  to  be  followed  up  by  a  distinct  uotice 
of  action.   The  letter  was  only  an  intimation 
of  an  intention,  which  might  or  might  not  be 
carried  into  effect.    Tbat  alone  is  not  suffici- 
ent.   It  is  contended  here  that  this  is  not  a 
thing  which  falls  within  the  province  of  the 
trustees  of  the  paving  board,  and  that  as  it  is  not 
within  their  province,  the  defendant  is  not  en- 
titled to  a  notice.    But  if  they  bona  fide  be- 
lieved, and  acted  on  that  belief,  that  it  was  a  mat- 
ter within  their  province,  tbat  alone  would  be 
sufficient  to  entitle  tile  trustees  to  notice  before 
action  is  brought.    The  trustees  might  not  he 
able  ultimately  to  justify  themselves  under  the 
provisions  of  their  local  act ;  but  if  they  acted 
in  the  belief  that  they  were  carrying  the  pro- 
visions of  the  act  into  effect,  they  are  entitled 
to  notice.    The  defendant,  who  is  their  clerk, 
and  was  acting  under  their  direction,  must  be 
considered  in  the  same  situation  with  the  trus- 
tees, and  is  equally  entitled  to  notice. 

Mr.  Justice  J'atteson. —  I  think  there  i* 
sufficient  to  show  that  the  defendant  is  en- 
titled to  notice.  It  is  not  pretended  that  this 
was  a  proceeding  directly  under  the  statute; 
hut  it  was  enough  under  the  statute  to  entitle 
the  trustees  to  notice.  Here  the  action  is  pre- 
mature, for  no  notice  was  given  to  satisfy  the 
words  of  the  section.  Supposing  the  letter  in 
tbe  case  was  intended  as  a  notice,  1  think  it  a 
bad  uotice,  for  it  is  a  conditional  notice.  The, 
case  cited  by  my  brother  LUtledale  shews  that 
it  does  not  state  that  the  action  will  be  brought, 
but  that  if  something  is  not  done,  it  is  the  in- 
tention of  the  plaintiff  that  an  action  shall  be 
brought.  Now  the  objectof  notice  of  action  is 
to  give  the  party  complained  of  the  opportunity 
of  tendering  compensation  ;  but  uothiugof  that 
sort  is  done  here.  There  is  no  time  mentioned 
within  which  the  action  will  be  brought,  and 
the  defendant  therefore  has  not  the  opportunity 
given  him  of  making  his  election  whether  he 
will  tender  amends  or  defeud  an  action. 

Mr.  Justice  Williams. — It  is  a  completely 
different  question  whether  the  trustees  will 
bring  themselves  within  the  statute,  so  as  to 

»  Lewis  v.  6'm/M,  Holt's  N.  P.  Ca.  27. 
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hove  a  perfect  defence,  or  whether  they  do 
enough  to  entitle  themselves  to  notice  of  ac- 
tion.  To  make  out  the  first,  it  might  he  u 
serious  question  whether  a  proper  investiga- 
tion hy  the  trustees  ought  not  to  he  proved. 
For  the  latter  purpose  it  U  not  necessary  that 
they  should  have  a  complete  defence  to  the 
action.   There  are  many  cases  of  that  sort. 
Such,  for  instance,  as  that  of  a  constuhle  who 
has  not  brought  himself  completely  within  the 
protection  of  an  act  under  which  he  appears 
to  have  proceeded,  and  yet  he  is  held  entitled 
to  notice  of  action,  as  he  has  the  semblance  of 
being  justified  by  the  act.   There  is  no  distinc- 
tion here  between  the  trustees  and  the  defen- 
dant.    If  he  has  acted  clearly  within  the  pro- 
visions of  the  statute,  he  would  not  need  the 
notice ;  but  in  a  case  where  his  having  done  so 
is  doubtful,  though  he  meant  to  do  it,  he  is 
entitled  to  the  protection  given  him  bv  a  notice. 
There  is  enough  here  to  shew  that  a  notice  of 
action  was  intended,  but  that  intention  was  not 
earned  into  effect. 

Rule  refused.   Norris  v.  Smith,  T.  T.  1S39. 
Vj.  B.  F.  J. 
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new  practice  in  his  favour.   Even  under  this 
act  arrests  on  mesne  process  may  still  he 
made  in  certain  cases.  Defendants  could  then 
be  hailed  in  the  usual  wav,  and  then  they 
might  render  in  discharge  6f  their  bail  in  the 
usual  way.    So  that  if  the  words  in  the  act 
respecting  the  render,  "according  to  the 
practice  of  the  Court,"  are  to  be  taken  in. 
dependent ly  of  the  recovery  of  judgment, 
there  is  still  enough  to  satiny  them.   In  Win. 
"*i  I  \W5W/'b  Glendening  v.  Robinson  c 
and  Maude  v.  J.nceU*  the  Court  interfered  in 
favour  of  the  bail ,  hut  in  each  case  intimated 
that  it  was  only  in  favour  of  bail,  and  only 
where  the  law  itself  imposed  a  dithcultv  on  the 
JiaiL    Here  neither  of  these  reasons  for  inter- 
fering exists    The  sureties  here  are  not  bail, 
i  Here  is  a  well-known  distinction  between  bail 

Zi  UWnVTC' , 1,1  I?acon's  Abridgement"  it  i* 
?aiu,     liai  and  mampnze,  words  often  used 

It)    nnp   lii./.L-o    -  .    ' 


•  ,       .    ".u'"11-i  "uiua  Ullfll  USCU 

in  our  Nooks  as  synonymous,  agree  in  this 
(hat  they  save  a  man  from  imprisonment  in 
the  common  juil .»  «,ut  it  is  added  "  the  chief 
difference  is,  that  a  man's  mainpernor*  arc 
arely  his  sureties,  and  cannot  imprison  hi,,, 
hemselves  to  secure  his  appearance,  as  his 
Hail  may,  who  are  looked  upon  as  his  jailor,  to 
whose  custody  he  is  committed,  and  therefore 
juay  take  him  on  a  Sunday  and  confine  him 
till  the  next  day,  and  then  render  him;"  and 
for  this  6  Mod.  and  Lord  Raymond  are  cited. 
It  is  also  said  "A^iust  him  tint  '„  main- 
prized,  de  die  m  diem,  no  bill  can  be  filed: 
otherwise  against  him  that  is  bailed,"  for 
which  4  Inst.  ISO,  is  cited.    These  authorities 
sliew  a  clear  distinction   between  bail  ami 


bond,  with  sureties  into  which  he  had  entered 
under  the  8th  sect,  of  the  1  &  2  Vict.  c.  1 10. a' 

Mr.  yfddison  subsequently  shewed  cau*e 
against  the  rule.— The  proposition  here  is  to 
allow  the  defendant  to  render  in  discharge 
of  his  bail  between  verdict  and  judgment. 
1  hough  the  verdict  was  obtained  at  the  last 
spring  Assizes,  no  judgment  has  been  entered 
up,  for  this  rule  has  operated  as  a  stay  of  pro- 
ceedings. The  question  is,  whether  the  defen- 
dant can  now  render.    He  cannot;  for  the 
alternative  in  the  bond  is  "  to  pay  such  sum 
as  shall  be  recovered ;"  or  "  to  render  himself 
to  the  custody  of  the  jailor,  according  to  the 
practice  of  the  Court,  or  within  such  time  and 
in  such  manner  as  the  said  Court  or  any 
Judjre  thereof  shall  direct,  after  judgment 
Jliail  have  been  recovered."   The  expressions 
nere  clearly  shew  that  this  bond  is  not  to  be 
treated  as  a  bail-bond,  but  as  a  bond  of  a 
limited  nature,  and  that  if  the  render  takes 
place,  it  can  only  do  so  after  judgment  re- 
covered. There  has  not  been  any  judgment  in 
Una  case,  and  the  defendant  therefore  is  not 
m  a  situation  to  render  himself.   The  statute 
per  9c  does  not  enable  him  to  make  the  reu- 
«r:  it  directs  that  he  shall  do  so  according  to 

practice  of  the  Court:  it  establishes  no 


BAIL.— RENDER  OP  PRINCIPAL. 

The  sureties  in  a  bond,  triven  under  the  pro- 
visions v/the  1  <$•  2  Vict.  c.  110,  are  to  be 
treated  as  bail,  and  may  render  their  prin- 
cipal, according  to  the  same  practice  trhich 
would  have  been  applicable  in  the  case  of 
bail. 

In  this  case  a  rule  had  been  granted  early  in 
Easter  Term,  calling  on  the  plaintiff  to  shew        v  a        r         ,  ,,,.„.. 
cause  why  the  defendant  should  not  be  at  mainpriz Sunn l  is  <lefV mlan  J  t  T' 
.berty  to  render  himself  in  discharge  of  the  !  »«to  the  eustoW 

bond,  with  sureties  into  which  he  had  entered,  would  the  marshal  have  "J tep  ht  ?  JuThJ 

case  of  bail  the  party  is  supposed  to  be  in  their 
custody  all  the  time :  that  is  not  so  in  the  case 
of  sureties  in  a  bond  of  this  sort.   The  statute 
here  does  not  give  to  the  sureties  the  power  of 
rendering  the  party  as  bail  may  render  him. 
When  this  case  was  moved,  reference  was 
made  to  the  practice  with  respect  to  bonds 
given  under  the  G  Geo.  4,  c.  lb,  by  members 
ot  parliament.    The  sureties  in  such  bonds 
are  not  treated  as  hail,  nor  can  these  sureties 
be  so  considered. 

Mr.  Cresswell  in  support  of  the  rule.— The 
authorities  cited  are  not  in  point.   The  sure- 
ties of  a  member  of  parliament  under  the  6'  G. 
4,  c.  16,  may  be  like  mainpernors,  for  they 
undertake  to  pay— they  have  no  alternative  of 
paying  or  rendering.    Here  that  alternative 
is  given— the  party  may  render— he  may  ren- 
der according  to  the  practice  of  the  Court. 
1  be  practice  of  the  Court  is  in  the  discretion 
and  under  the  authority  of  the  Court,  and  if 
necessary,  the  Court  may  establish  the  prac- 
tice m  tins  instance.    The  Court  has  only  to 
make  an  ordcrforthe  render  of  the  defendant 
and  the  provisions  of  the  statute  mav  then  be 
complied  with.  [Mr.  Justice  Puttesoh— What 


'  See  the  report  of  the  discussion  on  the 
pplication,  ante,  Vol.  1 7,  p.  4!)  I ,  num.  thus- 
"» v.  Coates.  J 


*  10  East,  m.        c  )  TaunL  32{) 
d  >i  East,  M5. 
c  Tit.  Bail  in  Civil  Causes,  321. 
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do  you  do  with  the  words  *'  after  judgment  ?"] 
That  the  render  shall  be  according  to  the 
practice  of  the  Court  after  judgment;  but  if 
before  judgment,  according  to  the  order  the 
Court  may  make  for  the  occasion.  The  Court 
has  the  power  to  direct  in  what  manner  the 
render  shall  be  made  after  judgment,  but  is 
not  obliged  to  wait  for  that  purpose  un. 
til  after  judgment  is  signed.  If  the  Court  may 
make  an  order  in  a  particular  case,  it  may 
make  a  general  rule  of  practice.  [Mr.  Jus- 
tice Patteson. — Then  you  apply  the  words 
"after  judgment  "  to  the  time  of  the  render, 
and  not  to  the  time  when  the  Court  is  to  ex- 
ercise the  power  ?]  That  is  so.  [Mr.  Justice 
Littledale. — The  number  of  days  for  the  render 
may  depend  on  circumstances,  so  that  no  ge- 
neral rule  can  be  laid  down  ]  That  does  not 
interpose  a  difficulty  in  the  way  of  the  argu- 
ment. The  Court  might,  in  a  particular  case, 
suspend  a  general  rule.  As  to  the  authority 
of  the  marshal  to  receive  the  party,  the  Court 
may  give  him  authority ;  but  that  question  is 
not  necessarily  raised  now. 

Cur.  adv.  vult. 
Lord  Denman,  C.  J.  having  stuted  the  facts 
of  the  case,  the  condition  of  the  boud,  aud  the 
clause  of  the  act,  proceeded  thus  : — The  diffi- 
culty we  felt  was  as  to  what  was  the  practice 
of  the  Court  in  bonds  of  privileged  persons, 
which  are  somewhat  similar  in  nature  to  the 
present.    Now  the  practice  of  the  Court  as  to 
renders  applies  only  to  cases  where  defendants 
are  at  liberty  upon  bail-bonds.   The  present 
case  is  not  a  render  of  that  sort.   The  defend- 
ant here,  under  the  authority  of  the  8th  section 
of  the  act,  has  given  a  bond  to  pay  the  money 
or  to  render  according  to  the  practice  of  the 
Court ;  and  the  question  is  whether  he  can  be 
considered  with  reference  to  that  practice  to 
be  in  the  same  situation  as  if  he  had  been 
arrested  and  had  put  in  bail  on  the  arrest.  As 
to  the  right  of  the  marshal  to  detain  the  party, 
the  rule  of  Court  or  the  order  of  a  Judge  for 
that  purpose  would  be  a  sufficient  authority 
to  the  marshal.    We  have  then  to  consider 
whether  the  Court  can  on  the  words  of  the 
section  make  the  order.    Some  doubts  have 
been  enteriaiued  on  the  words  **  after  judg- 
ment."  They  appear  however  not  te  apply  to 
a  render  *' according  to  the  practice  of  the 
Court,"  and  do  not  restrict  the  application  of 
that  phrase  now,  as,  according  to  the  practice 
of  the  Court,  the  bail  would  have  the  oppor- 
tunity of  rendering  after  verdict  and  before 
judgment.    So  we  thiuk  that  the  obligor  in 
this  bond  would  be  at  liberty  to  do  the  same. 
The  rule  must  therefore  be  absolute. 

Rule  Absolute. — Owston.  v.  Coates,  T.  T. 
1839.   Q.  B.  F.J.   

Oueen'rf  Send)  practice  Court. 

8CIRE  FACIAS. — QUA8HING  WRIT. — RULE  NISI. 
— COSTS. 

A  rule  by  a  plaintiff  to  qunsh  his  own  writ  of 
8ci.  fa.,  it  nisi  in  the  first  instance,  and  not 
absolute. 

This  was  an  application  by  Wordsworth,  at 
the  instance  of  the  plaintiff,  for  the  purpose  of 


quashing  a  writ  ofsci.fa.  issued  by  himself,  on 
the  ground  of  certain  defects  in  the  writ,  on 
payment  of  costs.  There  was  uo  doubt  that 
the  plaintiff  had  a  right  to  succeed  in  his  appli- 
cation, as  a  matter  of  course,  because  the  writ 
was  his  own :  he  acknowledged  that  the  pro- 
ceeding was  defective ;  and  he  proposed  to 
quash  it  on  payment  of  costs.  The  only  ques- 
tion was,  whether  the  rule  to  which  the  plaintiff 
had  a  right  was  nisi  or  absolute  in  the  first  in- 
stance. In  one  case  Mr.  Justice  Littledale  had 
decided  that  the  rule  ought  to  be  nisi  in  the 
first  instance,  but  it  was  difficult  to  conceive  on 
what  ground  that  decision  depended,  as  the 
defendant  could  have  no  cause  to  shew  against 
the  rule. 

Williams,  J.— The  rule  must  be  nisi  in  the 
first  instance. 

Rule  nisi  accordingly.  —  Linch  v.  Taylor, 
E.  T.  183U.   Q.  B.  P.C. 


Common  $JIea*. 

GUARANTEE.— STATUTE  OF  FRAUDS. 

Where  a  debt  being1  due  to  the  plaintiff  from 
one  W.,  and  the  defendant  irrites  to  him  in 
thefollotving  terms,  "  W.  being-  again  dis- 
appointed, and  you  expressing  yourself  as 
inconvenienced  for  the  money,  1  enclose  you 
h  is  acceptance,  payable  at  two  months.  You 
may  put  your  name  to  it  as  drawer,  and  may 
safely  pay  it  away.*'  "  I  never  put  my 
name  to  bills :  respectable  professional  men 
never  should ;  but  f  will  see  it  paid  for 
W."  Held  that  a  sufficient  consideration  ap- 
peared on  the  letter  to  make  an  action  main- 
tainable on  its  terms. 

This  was  an  action  on  a  guarantee.  The 
declaration  alleged  that  one  Major  Walsh  was 
indebted  to  the  plaintiffs  before  the  making  of 
the  promise  by  the  defendaut  in  the  sum  of  28/. 
17*.  Gd.t  for  the  hire  of  a  cabriolet  and  horse  ; 
and  that  on  the  24th  March,  1838,  the  defen- 
dant, in  consideration  of  the  forbearance  of  the 
plaintiffs,  undertook  to  pay  the  said  sum  to  the 
plaintiffs.  The  defendant  pleaded,  denying  that 
there  was  any  sufficient  agreement  or  under- 
taking on  his  part  to  make  him  liable  to  pay  the 
debt  of  Major  Walsh.   At  the  trial  of  the 
cause,  the  evidence  relied  upon  chiefly  was  a 
letter  from  the  defendant,  who  was  the  attorney 
of  Major  V\Talsh ;  and  it  appeared  that  frequent 
application  having  been  made  by  the  plaintiffs 
for  the  payment  of  the  money  due  to  them,  the 
defendant  wrote  in  the  following  terms,  "Major 
Walsh  having  been  again  disappointed,  and 
you  expressing  yourself  as  inconvenienced  for 
the  money,  I  enclose  you  his  acceptance,  pay- 
able here  at  two  months.   You  may  put  your 
name  to  it  as  drawer,  and  may  safely  pay  it 
away."   The  plaintiffs  having  subsequently  re- 
quested the  defendant  to  put  his  indorsement 
ou  the  bill,  he  wrote  again  :  "  I  never  put  my 
name  to  bills,— respectable  professional  men 
never  should  ;  but  I  will  see  it  paid  for  Major 
Walsh."   This  was  the  evidence  upon  which 
the  plaintiffs  sought  to  recover  against  the  de- 
fendant, and  the  jury  returned  a  verdict  for 
them  with  damages. 
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Andrews,  Sent.,  now  moved  for  a  rule  to 
shew  cause  why  a  nonsuit  should  not  be 
entered,  or  a  new  trial  had.  He  contended  that 
the  letters  produced  did  not  amount  to  an 
agreement,  or  a  memorandum  of  agreement, 
that  would  satisfy  the  provisions  of  the  statute 
of  frauds.  The  principle,  it  was  suburtted,  was 
that  there  must  be  on  the  face  of  the  underta- 
king set  up  all  tbe  essentials  of  an  agreement 
which  would  bind  both  parties.  Here,  how- 
ever, there  was  no  consideration. 

Tindiil,  C.  J. — I  see  no  reason  at  all  for 
granting  a  new  trial  in  this  action .  The  situation 
of  the  parties  was  this  :  Major  Walsh  owed  the 
plaintiffs  23/.  17'-  &/. ;  and  there  had  been 
various  applications  for  the  payment  of  that 
sum,  and  by  the  defendant's  letter  it  appears 
that  the  plaintiffs  said  how  much  inconvenience 
they  were  put  to  by  its  non  payment.  Major 
Walsh,  then  being  about  to  quit  England,  the 
defendant  draws  up  the  body  of  a  bill  in  his 
own  handwriting,  and  sending  the  acceptance 
of  Major  Walsh  to  the  plaintiffs,  he  tells  them 
they  may  safely  become  the  drawers  of  the  bill. 
There  is  no  additional  security  given  beyond 
the  signature  of  Major  Walsh ;  and  then  we 
find  that  in  the  letter  which  the  defendant 
sends  after  he  has  sent  the  bill,  be  says  in  fact, 
"  I  never  put  my  name  to  bills,  because  it  is 
not  proper  that  it  should  be  seen  attached  to 
floating  securities  ;"  but  then  he  says,  "  I  will 
see  the  bill  paid."  1  think  therefore  there  is 
no  reason  to  disturb  this  verdict. 

Bosanquet,  J. — This  is  a  clear  case  of  con- 
sideration between  the  parties.  The  debt  is 
due  from  Walsh  ;  then  the  defendant  draws  the 
bill,  and  it  is  accepted  by  Walsh,  payable  at  a 
certain  day.  The  defendant  then  sends  it  to 
the  plaintiffs,  asking  them  to  accept  it,  and  say- 
ing that  if  they  will  do  so,  he  will  see  it  paid. 
Tbe  plaintiffs  receive  tbe  bill,  and  then  it  is 
clear  that  when  it  was  accepted  by  them,  tbe 
debt  was  suspended.  It  was  then  in  considera- 
tion of  that  suspension  that  the  defendant 
promised  to  see  the  bill  paid. 

Coltman,  J.,  and  Erskine,  J.,  concurred. 

Rule  refused. — Emmet  and  another  v.  Kearns, 
-T.  T.  1839.  CP. 

WRIT  OF  ERROR.— STRIKING  OUT  ISSUE. 

When  issues  in  fact  are  joined  upon  a  record 
upon  which  there  has  been  judgment  given 
on  a  demurrer,  upon  which  the  defendant 
desires  to  bring  a  writ  of  error,  the  Court 
will  only  allow  those  issues  to  be  struck  out, 
with  liberty  to  restore  them,  where  both 
parties  consent, 

R.  V.  Richards  .moved  for  a  rule  calling  on 
the  plaintiff  in  this  action  to  shew  cause  why 
the  issues  in  fact  joined  in  the  action  should 
not  be  struck  off  the,  record,  with  liberty  to  re- 
store them,  ,  until  judgment  in  error  should 
have  been  obtained  upon  a  demurrer,  upon 
which  this  Court  had  decided,  but  upon  which 
the  defendants  were  desirous  of  bringing  a  writ 
of  error.  The  record  could  not  be  taken  up 
to  the  Court  of  Error,  until  judgment  had 
been  given  upon  all  the  issues;  but  the  is- 


sues in  fact  might  be  unnecessary  to  be  tried 
upon  the  judgment  of  the  Court  above  being 
given.  He  referred  to  Beckham  v.  Knight, 
l7Lf  O.  49?. 

The  Court  granted  a  rule  nisi,  intimating 
that  this  step  could  only  be  taken  when  both 
parties  consented. 

Wilde,  Serjeant,  and  W.  H.  Watson,  on  a 
subsequent  day  shewed  cause.  There  was  a 
considerable  difference  between  the  present 
case  and  that  of  Beckham  v.  Knight,  because 
there  the  application  was  on  behalf  of  the  plain, 
tiff  in  his  own  delay,  and  the  decision  of  the 
Court  of  Error  would  be  final.  Here  it  was 
the  defendant  who  applied,  and  the  issues  were 
distinct  traverses  of  the  particular  statements 
in  the  declaration ;  and  if  the  judgment  of  the 
Court  below  were  affirmed,  the  parties  must 
go  down  to  trial. 

Ttndal,  C.  J.— All  that  I  can  do  is  to  en- 
deavpur  to  negotiate  this  matter  between  you. 
What  are  the  issues  ? 

Wilde,  Serjeant.— That  the  plaintiff  did  not 
bestow  the  work  and  labour}  as  alleged  in  the 
declaration  ;  that  he  bestowed  them  volunta- 
rily, and  without  any  agreement  or  contract 
with  the  defendants :  that  he  had  not  delivered 
any  account  of  his  demand ;  and  finally  pay. 
ment  of  his  claim.  The  case  could  only  go  to 
the  Court  of  Error  on  an  assessment  of  da- 
mages; but  there  was  no  such  thing  here. 
\Tindal,  C.  J. — You  take  up  nothing  certainly, 
but  that  upon  which,  upon  the  face  of  the  re- 
cord, there  appears  to  be  final  judgment.  You 
may  however  consent  to  the  course  proposed.] 

R.  V.  Richards,  contra,  said  that  the  ques- 
tion was  only  whether  the  matter  could  be  so 
arranged  as  that  the  defendant's  object  would 
be  accomplished.  They  would  accept  any 
terms  that  might  be  imposed. 

Tindal,  C.  J. — It  can  only  be  done  bv  mu- 
tual arrangement  and  consent,  and  we  cer- 
tainly have  no  power  to  compel  the  parties  to 
take  the  course  suggested. 

Rule  discharged. — Carden  v.  General  Ce- 
metery Company,  E.  T.  1839.    C.  P. 

SETTING  ASIDE  AWARD. — IMPROPER  RECEP- 
TION OF  EVIDENCE. — WAIVER. 

The  defendant  sought  to  set  aside  an  award 
on  the  ground  of  the  improper  reception  of 
evidence  at  a  meeting  not  duly  convened,  ft 
being  sworn  by  the  arbitrators  that  at  a 
meeting  subsequently  properly  held  they 
agreea  to  strike  out  the  evidence,  because 
they  found  that  they  had  not  given  the  no- 
tice required  by  the  order  of  reference,  and 
that  they  did  not  take  it  into  consideration 
in  making  their  award;  and  it  appearing 
that  the  defetnlant  attended  before  the  arbi- 
trators to  support  his  case  at  subsequent 
meetings,  the  Court  refused  to  set  aside  the 
award. 

Wilde,  Serjt.,  and  Chandless,  shewed  cause 
against  a  rule  obtained  by  Erie,  for  setting 
aside  the  award  of  the  arbitrators  in  this  cause, 
on  four  grounds : — First,  that  of  the  improper 
conduct  of  the  arbitrators  in  holding  a  meet- 
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in<T  without  due  notice  to  the  parties ;  secondly, 
of  refusing  to  hear  part  of  the  evidence  teh« 
dcred  hy  the  defendant,  the  award  being  made 
in  favour  of  the  plaintiff]  thirdly,  of  closing 
the  award  without  notice  to  the  defendant ; 
and  fourthly,  of  improperly  receiving  evidence 
to  extend  the  conveyance  made  by  the  defen- 
dant to  the  plaintiff.    It  was  an  action  of 
trespass,  fur  breaking  and  entering  a  close, 
called  Pennerton  Close,  part  of  the  estate  of 
Great  Alb,  in  Devonshire;  and  the  question 
for  decision  in  the  cause  was,  whether  that 
close  passed  under  the  conveyance  which  hat 
been  made.    The  plaintifl"  having  taken  pos- 
session of  the  close,  the  defendant  and  his  ser- 
vant had  entered  it,  and  for  t his  alleged  tres- 
pass the  action  was  brought.  The  second  and 
third  objections  to  the  award  were  admitted 
by  the  defendant  to  he  answered  hy  the  affi- 
davits now  produced,  and  the  first  and  fourth 
therefore  only  remained  to  be  considered.  As 
to  the  firnt  point,  it  was  admitted  that  the 
meeting  which  had  been  held  by  the  arbitra- 
tors had  been  irregularly  convened ;  but  the 
arbitrators  swore  that  they  were  not  at  all 
aware  of  the  extent  of  the  notice  (six  days) 
which  was  required,  the  order  of  reference 
having  been  sealed  up  by  the  parties.    As  to 
the  improper  reception  of  evidence,  the  par- 
ticular evidence  objected  to  was  not  pointed 
out  by  the  affidavits,  and  the  Court  therefore 
could  not  listen  to  this  objection. 

Erie. — The  evidence  was  that  of  Houlditch, 
a  former  occupier  of  the  same  premises. 

liosantfuet,  J. — Should  it  not  be  shewn  that 
the  evidence  was  objected  to  at  the  time  ? 

Erie. — The  defendant  did  object  to  it,  by 
refusing  to  attend  the  meeting  which  had  been 
beld,  at  which  the  witness  was  examined. 

fl'il'le,  Serjt. — The  explanation  given  upon 
this  subject  was  that  information  being  con- 
veyed to  the  arbitrators  that  the  evidence  of 
Houlditch  wonhl  be  material,  on  Sunday,  the 
2d  April  1838,  they  sent  for  him  to  attend 
before  them  on  the  following  day,  as  he  was 
immediately  about  to  proceed  to  America,  and 
gave  notice  on  the  same  afternoon  to  the 
plaintitF  and  defendant  to  attend  the  meeting. 
Neither  of  them,  however,  appeared  ;  but  the 
arbitrators  in  their  absence  took  the  examina- 
tion of  the  witness.    The  length  of  the  notice 
required  was  subsequently  communicated  to 
the  arbitrators,  and  then  another  meeting  was 
held,  at  which  the  prior  inquiry  became  the 
subject  of  conversation,  and  it  -*"\s  agreed  that 
Jloulditch's  evidence  shou!'  oe  struck  out; 
and  the  arbitrators  now  swore  that  they  did 
not  take  that  evidence  at  all  into  consideration 
in  making  their  award.    Both  objections  now 
made  were,  however,  waived  by  the  defendant ; 
because  be  and  his  attorney  had  repeatedly  ap- 
peared before  the  arbitrators  after  this  meet- 
ing, and  had  called  and  cross-examined  wit- 
nesses before  them. 

'J'indaf,  C.  J. — The  facts  sworn  to  arc  quite 
enough  to  shew  a  waiver,  unless  they  are  con- 
tradicted. 

Erie,  contra,  stood  upon  the  improper  re- 
ception of  the  evidence  at  a  meeting  not  duly 
Id. 


Tindal.  C.  J.— It  is  very  true,  that  If  evi- 
dence is  improperly  heard  at  a  trial,  it  is  a  good 
ground  of  application  for  a  new  trial ;  but 
then  it  is  usual  to  bring  before  the  Court  what 
the  evidence  is  to  which  objection  is  made. 
Here,  however,  the  parties  arc  entirely  silent, 
and  the  objection  made  is  merely  on  the  point 
that  there  was  an  improper  examination  of  a 
witne-s  iu  the  absence  of  the  party  who  was 
interested ;  and  the  question  is,  whether  that 
objection  has  not  been  waived  ?  Notice  was 
given  to  the  party,  after  the  evidence  had  been 
taken,  of  its  reception,  and  upon  objection 
being  made,  it  was  agreed  that  it  should  be 
struck  out,  and  the  arbitrators  swear  that  it 
made  no  impression  upon  them.  The  parties 
then  go  ou  calling  witnesses,  and  cross- 
examining  others,  and  make  no  further  ob- 
jection at  all  until  they  find  that  the  award  is 
against  them,  and  then  only  do  they  come  for- 
ward. I  think  therefore  that  this  rule  must  be 
discharged. 

Boumguet,  J. — The  objection  is  on  the  irre- 
gularity of  the  meeting,  at  which  Houlditch 
was  examined  without  the  knowledge  of  the 
defendant.  The  parties  were  afterwards  ap- 
prised of  the  fact  of  the  reception  of  the  evi- 
dence of  that  witness,  and  it  appears  that  they 
were  told  that  the  evidence  would  be  struck 
out,  and  then  the  arbitrators  swear  that  they 
afterwards  paid  no  attention  to  it;  and  the  de- 
fendants go  on  with  the  c  mse.  The  rule 
therefore,  I  think,  cannot  be  made  absolute. 

Coltman,  J.,  and  Er shine,  J.,  concurred! 
^  Kingwell  v.  Elliott  ami  another,  E.  T.  1839. 


Ourm^  iiciul> 

okdeii  or  nirsixEsa. 

Saturday,  June  1,  Croirn  Paper  $  and  the 
whale  of  the  next  week  the  New  Trial  Paper. 


NUMBER  OF  ARTICLES  OF  CLERK- 
SHIP ENROLLED. 


qokbn's  bench. 

It  will  appear  from  the  following  statement 
that  the  number  of  persons  articled  since  the 
New  Rules,  compared  with  the  five  years  ante- 
cedently, has  not  much  diminished  :— 

In  1831  m 

1832   838 

1833  ....  60! 

1834   £81 

1S35      ....  523 

The  following  are  since  the  Examination 
Rules  :— 

In  1836  511 

1837  ....  45!) 
iy:J8  oil 
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ATTORNEYS  TO  BE  ADMITTED 


In  Michaelmas  Term,  1839. 


QITBBN'S  BBNCII. 

» 

[The  Notices  of  these  Applications  were  served  after  the  former  List  was  printed.] 

« 

Clerk's  Name  and  Residence.  To  trhom  articled,  assigned,  fyc. 

Abb  ford,  Robert,  3,  Buckingham  St.,  Pimlieo ;  Henry  Scarth,  Lyon's  Inn. 

and  3,  Lyon's  Inn. 

Bird,  William  Williams,  Hereford.  Thomas  Bird,  Hereford. 

Bentall,  Francis,  Totnes  ;  and  Craven  Street.  John  Coles,  Th  roomer  ton  Street. 

Blake,  (Carles,  29,  Clifton  Street,  North-  Charles  Budgcr,  Winchester. 

Buildings  ;  and  London  Wall, 

Candake,  John  Hawkey  Bingham,  27,  Char-  John  Smale,  Exeter. 

lolte  Street,  Bloomshury  ;  and  Exeter.  ,x 

Gwynne,  William  Horatio,  Great  Yarmouth.  Isaac  Preston,  Yarmouth. 

Harris,  Thomas,  the  younger,  4,  Queen's  How,  Thomas  Harris,  the  elder,  Kingshridge. 

Camberwell,  Warwick  Court  $  ami  Kiugs- 

liridge. 

!U odd,  John  Youngman,  Rothcrfield  Street,  Henry  Offord,  Hadleigh. 

Islington;  and  Iladhigh. 

Robiuson,  Joseph,  2-1,  Rockingham  Row,  New  James  Jay,  Hereford. 

Kent  Road,  Hereford  ;  and  Tooting. 

Roberts,  Rathbone  Bartlctt,  42,  Spencer  St.,  Henry  Lucas,  Newport  Pagnell. 

Northampton  Square;  and  Newport  Pagnell. 

Rowland,  Juo.  Leche,  12,  Cecil  Street,  Strand.  William  Cooper,  Shrewsbury. 

Surrage,  John,  19,  Surrey  Street;  and  Sand-  Thomas  Lyddon  Surrage,  Sandwich. 

wich. 

Theobald,  John  Peter,  8,  Camden  Cottages,  John  Theobald,  Staple  Inn. 
Kentish  Town. 

Teuloi:,  Peter  Ross,  22,  Queen  Street,  Golden  Joseph  Popellamtnett, Southampton  Buildings. 
Square. 

Vincent,  Charles,  Clement's  Inn.  George  Vincent,  Temple ;  assigned  to  Richard 

James  Hitchcock,  Davies  Street. 

Williams,  Edward,  Hereford.  Peter  Warhurtou,  Hereford. 

Wright,  Ncwenhain  Charles,  11,  Queen's  Sq.,  Alexander  Milhurn,  Mill  man  Street;  James 

Bloomsbury.  Roger,  Loihhury. 

Ordered  by  the  Hon.  Mr.  Justice  Coleridge  to  be  added  to  the  I/ist. 

Taunton,  Win.  Doiclge,  Jun.,  13,  New  North  William  Doidgc  Taunton,  Totncs. 
Street ;  and  Totnes. 

Cock,  Peter,  15,  Everett,  Street,  Russell  Sq. ;  George  Simmons,  the  youngtr,  Truro, 
and  Truro. 


APPLICATIONS  FOR  RE-ADMISSION 
On  ti  e  Last  Day  of  Trinity  Term,  1839. 

Hill,  Francis,  50,  Great  James's  Street;  9,  Robinson,  George.  Wakefield. 

Uriel  port  Place;  and  NicholusStreet,  Hoxton.  Short,  Charles  Samuel,  15,  Great  Randolph 
Monckton,  Win,  Charles,  33,  Norfolk  Street.        Street,  Camden  Town. 

Orchard,  James,  9A  Portman  Place,  Edgeware  Vickers,  Thomas  Thwaitcs,  Kingston-upon- 

Road.  Hull ;  and  Edmund's  Place,  Aldersgate  St. 

Affidavits  filed  at  the  Matter's  Office  on  the  2'2d  May. 

Brooks,  William,  Great  Grimsby.  Veevers,  Thomas,  10,  Angel  Terrace,  Isling- 

Evans,  William  Martin,  Gloucester.  ton;  and  .Moke-upon-Trcnt.* 

Heywood,  William  Henry,  Pouhon,  Wilts. 

•  The  affidavit  in  support  of  this  application  has  been  ordered  to  be  received  nunc  pro  tunc. 
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LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 


fcautfe  of  fcaritf. 

To  improve  the  Practice  and  Proceedings  in 
the  Court  of  Pleas  of  Durham.  [Passed.] 

For  the  better  protection  of  Purchasers 
against  Judgments,  Crown  Debts,  and  Fiats 
in  Bankruptcy.  [Passed. J 

To  amend  the  39  G.  3,  c.  79,  for  suppressing 
Seditious  Societies.  [Passed.] 

To  enable  Justices  of  Agsize  on  their  Circuits 
to  take  inquisition  of  all  Pleas  in  the  Court 
of  Exchequer  of  Pleas,  without  Special  Coin- 
mission. 

[For  2d  reading.] 
Belper  Small  Debts  Court  Bill. 


HQaxutt  of  Commaiuf. 

ADMINISTRATION  OP  JUSTICE. 

To  improve  County  Courts. 

[For  2d  reading.]        Lord  John  Russell. 

For  holding  District  Sessions  of  the  Peace. 
[For  2d  reading.]         Lord  John  Russell. 

For  keeping  and  authenticating  non-parochial 
Registers  of  Births,  Deaths,  and  Marriages. 
[In  Committee.]     Lord  John  Russell 

For  regulating  the  Police  Courts  in  the  Me- 
tropolis. [For  2d  reading.] 

For  the  better  ordering  of  Prisons. 
[In  Committee.]        Lord  John  Russell. 

To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  Justices.  Lord  John  Russell. 
[For  2d  reading.] 

For  further  improving  the  Police  in  and  near 
the  Metropolis.  Mr.  F.  Maule. 

[For  2d  reading.] 

Small  Debts  Court  Bills  for  the  following 
places : — 

Aberford,  Newark. 

Bury,  (Lancashire)  Newton  Abbot, 

Chesterfield,  Nottingham, 
Eckington,  and 

Giossop,  Mansfield, 

Grantham,  Oldham, 

Halifax,  Hudders-  Pontefract, 

field,  &  Bradford  Rochdale, 

Hatfield,  Rotherham, 

Kingsb ridge  and  Tavistock, 

Dodbrooke,  Warrington, 

Leeds,  West  Ham, 

Liskeard,  Worksworth, 

Liverpool,  Yorkshire. 

To  enable  the  Justices  at  Quarter  Sessions  to 
appoint  a  Clerk  of  the  Peace  in  certain 
Cases.    [In  Committee.]  Mr.  Pakington. 

To  abolish  Grand  Juries.         Mr.  Pryme. 

For  regulating  the  mode  of  establishing  Rules 
of  Proceedings  in  the  Borough  Courts  of 
England  and  Wales.       [In  Committee.] 

To  amend  the  Law  relating  to  double  and 
treble  Costs,  to  pleading  the  General  Issue, 
and  as  to  Notice  and  Limitation  of  Actions. 
[In  Committee.]  Sir  F.  Pollock. 


To  amend  the  Law  relating  to  the  Custody  of 
Infants.  [In  Committee.] 

Mr.  Sent.  Talfourd. 

To  amend  the  Imprisonment  for  Debt  Act,  as 
to  Advertisements. 

[In  Committee.]      The  Attorney  General. 

LAWS  OF  PROPERTT. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]    Mr.  Serjt.  Talfourd. 
For  the  Enfranchisement  of  Lands  of  Copyhold 
and  Customary  Tenure. 
[In  Committee.]    Mr.  James  Stewart. 
For  securing  the  Benefit  of  Inventions  in  Arts 

and  Manufactures.        Mr.  Mackinnon. 
To  render  the  Owners  of  Small  Tenements 
liable  to  the  payment  of  Rates  assessed 
thereon.  Mr.  Robert  Gordon. 

In  Committee.] 

LAW  OF  ELBCTI0N8. 

For  the  registration  of  Parliamentary  Electors. 
[In  Committee.]    Mr.  Attorney  General. 

Controverted  Elections.  Lord  Mahon. 

[For  2d  reading.] 

To  amend  the  jurisdiction  for  the  Trial  of 
Election  Petitions.  Sir  R.  Peel. 

[For  2d  reading  ] 

For  assimilating  the  qualification  of  Electors 
as  Voters  for  Coroners  to  that  of  the  con- 
stituency of  members  of  Parliament,  and 
taking  the  Poll  at  Election  for  Coroners  in 
one  day.  Sir  H.  Fleetwood. 

For  extending  the  qualification  of  Voters  for 
members  in  Parliament  representing  Coun- 
ties, to  the  occupiers  of  houses  of  the  clear 
annual  value  of  10/.  as  in  Boroughs. 

Sir  H.  Fleetwood. 

SHERIFFS — HIGHWAYS  AND  SEWERS. 

To  amend  the  Laws  relating  to  Highways. 

[In  Committee.]  Mr.  Barneby. 

To  alter  and  amend  the  Laws  relating  to  Sewers. 

In  Committee.]        Mr.  Christopher.  • 
To  regulate  the  expences  to  be  incurred  by 
persons  serving  the  office  of  High  Sheriff 
in  England  and  Wales.   [In  Committee.] 


THE  EDITOR'S  LETTER  BOX. 


A  correspondent  asks  whether  a  youth  of 
seventeen  is  a  fit  and  capable  person  to  ad- 
minister an  oath  in  a  public  office?  We  pre- 
sume the  practice  is  legal,  but  we  doubt  its 
propriety. 

The  question  as  to  stealing  title-deeds  might 
have  been  differently  worded,  but  the  meaning 
is  obvious.   See  7  «  8  G.  4,  c.  29. 

We  understand  that  the  number  to  be  exa- 
mined on  Wednesday  next  is  112.  The  others 
who  gave  notice  have  not,  it  appears,  left  their 
testimonials. 

Errata,  p.  77  :  for  "3/unns"  read  'Wunns 
and  for  "  Weyman"  read  '*  Wayman."  The 
Official  List  of  the  first  name  agrees  with  ours. 
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SATURDAY,  JUNE  8,  1839. 


» 


■         **  Quod  mains  ad  nos 

Pertinet,  et  nescire  malum  est.agitaraus. 

HoRAT. 


THE  PROGRESS  OF  LAW  REFORM. 


The  session  begins  to  wear  apace,  and  we 
think  it  may  be  well  to  give  some  account 
of  the  various  measures  now  before  par- 
liament.  It,  as  usual,  commenced  with  very 
considerable  bustle  and  show  of  business ; 
but  here  we  are,  in  the  month  of  June, 
certainly  with  less  dooe  than  usual.  Still 
a  silent  progress  has  been  made.  There  is 
no  way  of  so  effectually  exciting  the  public 
attention  to  a  matter,  as  bringing  it  before 
parliament  by  a  bill  or  otherwise.  Seeds 
are  thus  sown  that  gradually  ripen.  A 
proposition,  apparently  of  much  difficulty, 
although  not  immediately  acted  on,  nay, 
although  absolutely  discarded,  makes  way 
at  the  very  time  it  appears  to  be  losing  it ; 
and  at  some  future  period  will  not  only  ex- 
cite no  opposition,  but  will  be  received  as  a 
boon.  Although,  therefore,  we  do  not 
think  much  will  be  perfected  in  the  present 
session,  yet  we  anticipate  a  much  more  effec- 
tive one  in  the  next. 

The  only  bills  that  have  passed  are  Sir 
Edward  Sugden's  for  the  Protection  of 
Purchasers  (noticed  17  L.  O.  498,  and  ante, 
p.  4),  and  the  act  to  amend  the  act  for 
Suppressing  Seditious  Societies.  The  bills 
for  improving  the  Police  of  the  Metropolis 
were  read  a  second  time  on  Monday  last. 
We  have  already  given  a  very  full  account 
of  these  bills  (17  L.  O.  353—358).  They 
have  since  received  considerable  alteration, 
(the  jurisdiction  of  the  city  police  having 
been  reserved,  and  made  the  subject  of  a 
separate  bill) ;  and  we  conceive  that  they 
will  be  subjected  even  to  greater  change 
ere  they  become  the  law  of  the  land.  They 
will  be  fought  inch  by  inch  in  committee, 
and  we  doubt  very  much  whether  they  will 
pass  this  session.   The  County  Courts  Bill 
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has  been  referred  to  a  select  committee  with 
the  view  of  examining  its  details ;  and  it  is 
understood  that  it  will  not  be  proceeded 
with  until  next  session.  We  presume,  there- 
fore, we  shall  have  a  swarm  of  local  small 
debts  bills  passed.  The  only  important  bills 
which  stand  a  fair  chance  of  passing  in  the 
present  session,  appear  to  us  to  be  Sir 
Robert  Peel's  Bill  for  amending  the  Juris- 
diction for  the  Trial  of  Election  Petitions, 
Mr.  Serjeant  Talfourd's  Copyright  Bill, 
although  this  is  stoutly  opposed,  and  Mr. 
Stewart's  Bill  for  the  Enfranchisement  of 
Copyholds,  all  of  which,  we  believe,  will  be 
proceeded  with. 

We  are  glad  to  find  that  a  penny  postage 
is  to  be  established.  The  advantages  to  the 
legal  profession  will  be  incalculable.  The 
great  facilities  it  will  afford  to  the  commu- 
nications of  agents  with  their  principals, 
and  of  clients  with  their  attorneys,  are  ob- 
vious. The  increase  of  correspondence  will 
be  very  great  indeed.  A  daily  account  of 
all  that  is  going  on  when  it  may  be  at  all 
useful  or  interesting  will  be  a  mere  trifle. 
We  are  also  glad  on  personal  considerations. 
We  trust  that  this  work  may  be  included 
in  a  single  cover,  and  may  thus  be  sent  all 
over  the  country  at  a  very  slight  increase 
of  expense.  This  will  be  a  much  more 
convenient  course  than  stamping  the  work, 
which  the  Post  Office  obliged  us  to  aban- 
don. We  shall  thus  pay  our  mite  into  the 
Treasury,  and  we  trust  our  country  readers 
will  rejoice  accordingly.  Indeed,  what  with 
railroads  and  the  penny  postage,  we  are  in 
a  thriving  way. 

We  are  glad  also  to  see  that  reform  in 
Chancery  gains  ground ;  and  we  do  not  doubt 
that  some  amelioration  of  the  present  sys- 
tem will  be  forced  on  the  government.  We 
shall  advert  to  Lord  Lyndhurst's  motion  on 
this  subject  in  our  next  number. 

G 
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THE  COPYHOLD  ENFRANCHISE- 
MENT BILL. 

• 

Thr  Copyhold  Enfranchisement  Bill  was 
discueesed  on  Wednesday,  and  was  well 
and  stoutly  supported  to  its  full  extent  by 
the  Attorney  General ;  and  indeed,  with 
the  exception  of  Sir  George  Strickland,  it 
was  not  opposed,  as  a  whole,  by  any  one. 
Sir  Robert  Inglis,  Mr.  Estcouft,  and  Lord 
Granville  Somerset,  objected  to  the  com- 
pulsory clauses,  but  thought  there  was 
much  good  in  the  other  parts  of  the  bill ; 
and  Sir  Edward  Sugden,  who  led  the  oppo- 
sition to  the  bill,  admitted  that  a  compul- 
sory measure  should  be  adopted,  as  far  as 
heriots  were  concerned.  These  were  the 
only  members  who  opposed  the  bill  at  all ; 
while  it  was  supported,  not  only  by  the 
Attorney  General  and  Mr.  Stewart,  but  by 
the  Solicitor  General,  the  Chancellor  of  the 
Exchequer,  Mr.  Aglionby,  and  Mr.  Fresh- 
field  (by  the  two  last  most  ably),  to  all  of 
whom  the  cause  of  enfranchisement  is 
greatly  indebted.  The  result  of  the  debate 
was,  that  Mr.  Stewart  agreed  to  abandon 
the  compulsory  clauses;  and,  considering 
the  late  period  of  the  session,  and  the  heavy 
government  business  which  still  presses  for 
consideration,  we  think  he  did  wisely.  We 
must  say,  however,  that  a  very  unfair  ad- 
vantage was  attempted  to  be  taken  of  his 
concession.  It  was  contended  by  some,  al- 
though we  can  hardly  suppose  that  this  will 
be  countenanced  by  any  number  of  members 
in  the  House,  that  he  had  not  only  conceded 
the  compulsory  clauses  (being  clauses  38  to 
46  in  the  bill*)  but  that  he  had  conceded  all 
those  clauses  by  which  the  lord  of  the  manor 
and  two-thirds  of  the  tenants  may  bind  the 
remaining  third ;  or  in  other  words,  that  out 
of  82  clauses  in  the  bill,  no  less  than  72 
should  be  struck  out.  Now,  we  think  it 
will  be  obvious  that  in  agreeing  to  strike 
out  the  compulsory  clauses,  it  could  never 
have  been  intended  to  strike  out  all  that  is 
contended  for.  The  bill,  as  every  one  knows 
who  has  attended  to  it,  is  framed  in  analogy 
to  the  Tithe  Commutation  Act.  Now  what 
is  understood  by  the  voluntary  part  and  the 
compulsory  part  of  this  act  ?  The  volun- 
tary part  commences  at  section  17,  and 
under  it  parochial  meetings  may  be  called,  at 
which  the  owners  of  two-thirds  in  value  mav 
agree  on  the  sum  to  be  paid  to  the  tithe 
owners,  which  agreement  shall  be  binding  on 
all  persons  interested  in  the  tithes  of  the 
parish.    Now  this  may  in  one  sense  be  con- 


which  authorize  the  Commissioners  to  in- 
terfere  summarily  after  the  1st  of  October 
1838,  it  has  always  been  treated  as  volun- 
tary. This  will  be  seen  in  any  of  the 
proceedings  of  the  Tithe  Commissioners, 
which  are  distinctly  called  "  voluntary," 
down  to  the  1st  of  October  1838.  But 
what  makes  this  stronger  is,  that  Mr. 
George  Hope,  the  member  for  Weymouth, 
gave  notice  of  his  intention  in  Committee 
"  to  strike  out  the  compulsory  clauses"  in 
the  Copyhold  Enfranchisement  Bill;  and 
what  were  these  clauses,  as  defined  by  him  ? 
Why,  clauses  38  to  46.  When,  therefore, 
a  proposition  was  made  to  strike  out  the 
compulsory  clauses,  what  could  the  sup- 
porters of  the  bill  understand,  but  that  these 
clauses  so  indicated  were  intended.  We 
cannot  conceive,  therefore,  that  the  attempt- 
ed construction  of  "  compulsory  clauses  ** 
will  be  persisted  it.  We  think,  indeed,  if 
it  is,  it  will  do  injury  to  those  who  oppose 
this  bill,  as  shewing  that  their  opposition 
is  conducted  unfairly,  and  that  while  they 
are  unable  to  give  any  reasonable  objection 
to  the  measure,  they  are  seeking  to  defeat 
it  in  an  under-hand  manner  by  a  side- 
wind. 


ON  THR  RETURN  OF  APPREN- 
TICESHIP MONEY. 


By  the  stat.  9  Eliz.  c.  4,  s.  35,  if  any  master 
shall  misuse  his  apprentice,  or  the  apprentice 
do  not  his  duty  to  his  master,  a  justice  of 
the  peace  may  make  such  order  as  the 
equity  of  the  case  shall  require ;  and  if  he 
cannot  compound  the  matter,  then  such 
justice  shall  take  bond  of  the  master  to  ap- 
pear at  the  next  sessions,  and  the  justices 
may  in  writing  declare  that  they  have  dis- 
charged the  apprentice.  Under  this  statute 
it  has  been  held  that  the  justices  might 
order  a  restitution  of  the  apprenticeship 
premium  within  the  equity  of  the  statute. 
Dillan's  case,  1  Salk,  67  ;  and  in  the  case 
of  Rex  v.  Johnson,  Id.  68,  the  same  rule 
was  laid  down.  However,  in  a  subsequent 
case  which  was  fully  considered,  the  court 
came  to  a  different  conclusion.  In  that 
case  the  justices  had  ordered  that  the  master 
should  refund  3/.  of  the  premium  he  had  re- 
ceived with  the  apprentice,  but  the  court, 
although  reluctantly,  held  that,  the  statute 
being  silent  the  order  must  be  quashed,  Res 
v.  Vandaleer,  1  Str.  69.  The  point  came 
sidered  compulsory,  but  still  in  contradis-  before  the  court  subsequently  in  the  case  of 
tinction  to  the  remaining  portions  of  the  act,  I  Rex  v.  Amies,  2  Barnard.   244;  1  Bott. 
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P.  L.  682,  in  which  Probyn,  J.,  said  that 
the  justices  might  order  restitution,  but  the 
case  of  Rex  v.  Vandaleer  was  not  cited ;  and 
in  Bacon's  Abridgment,  Master  and  Servant 
C,  it  is  laid  down  that  "  the  doctrine  of  re- 
funding seems  to  be  now  established  as 
founded  on  great  reason,  though  not  ex- 
pressly mentioned  in  the  act ;  for  the  justices 


thereof.  No  inference  arises  from  that  that 
they  can  also  take  from  the  master  a  pre- 
mium he  has  received,  or  withhold  from  him 
any  part  of  one  that  may  be  due  3  that  is 
extending  the  statute  very  much,  and  ena- 
bling the  justices  to  exercise  a  much  lar- 
ger power  than  that  of  merely  dissolving 
the  indentures ;  namely,  the  depriving  the 


being  authorized  to  discharge  according  to  master  of  what  might  be  due  to  him  for 
their  discretion,  when  the  end  of  the  ap-  teaching  the  apprentice  his  trade  for  a  large 
prenticeship  cannot  be  attained  by  one  per-  portion  of  the  time.    That  would  be  my 
son,  it  is  but  justice  the  master  should  return  opinion  if  there  were  no  decisions  on  the 
part  of  the  money  he  has  received  with  his  subject :  if  however  the  course  of  decisions 
apprentice,  to  place  him  out  with  a  new  I  had  been  uniform  in  giving  the  justices  this 
master."    The  law  as  to  this  matter  stood  I  power,  those  decisions  would  have  been  bin- 
in  this  conflicting  and  unsettled  state,  when  ding  upon  us  ;  but  the  authorities  on  the 
the  point  recently  came  before  the  Court  of  subject  are  conflicting.    In  the  first  cases  of 
Exchequer,  and  it  will  be  seen  that  the  Rex  v.  Johnson,  1  Salk.  68,  and  Dillon's 
whole  of  the  Judges  of  that  Court  held  that  I  case,  1  Salk.  67,  the  opinion  of  the  court  is 
the  rule  laid  down  in  the  case  of  Rex  v.  I  very  shortly  delivered,  to  the  effect  that  the 
Vandaleer  was  the  correct  one.  I  one  power  is  incidental  to  the  other.  In  Rex 

Lord  Abinger,  C.  B.,  said — "  If  the  nutho-  v.  Vandaleer,  the  point  was  more  fully  con- 
rities  on  this  subject  had  been  consistent,  1 1  sidered,  and  that  decision  does  not  appear 
should  have  been  much  disposed  to  think  I  to  have  been  mentioned  in  the  subsequent 
that  we  ought  to  be  bound  by  them;  but  I  case  of  Rex  v.  Amies.    I  think,  therefore, 
they  appear  to  have  been  conflicting,  and  I  that  there  is  not  any  such  uniform  course  of 
the  construction  put  upon  the  statute  has  decisions  as  to  he  binding  upon  us,  but  that 
varied  in  the  different  cases.    That  of  Rex  we  may  exercise  our  own  judgment  in  the 
v.  Vandaleer,  1  Str.  69,  however,  in  Which  matter.    If  then,  we  may  construe  this  as 
the  point  seems  to  have  been  more  fully  con-  a  modern  statute,  it  appears  to  me  that  no 
sidered  than  in  other  cases,  appears  to  us  to  power  is  given  beyond  that  of  discharging 
be  the  most  satisfactory.    The  question  was  J  the  apprenticeship.  I  do  not  lay  much  stress 
then  brought  under  the  notice  of  the  full  upon  the  opinion  of  the  legislature,  as  sup- 
court,  and  all  the  Judges  seem  to  have  thought  I  posed  to  be  shewn  in  the  statute  of  4  Geo. 
that  the  order  for  refunding  the  premium  I  4,  c.  29.  Besides,  the  power  is  thereby  given 
was  not  warranted  by  the  statute.    That  I  to  two  justices,  whereas  before  it  was  exer- 
case  does  not  appear  to  have  been  cited  in  I  cised  by  the  four  ?  But  I  rest  my  opinion 
the  subsequent  one  of  Rex  v.  Amies,  2  Bar-  I  principally  upon  the  ground  that  there  is  no 
nard.  244  ;  1  Bott.  P.  L.  682.    This  view  J  current  of  authorities  obliging  us  to  put  a 
of  the  subject  is  confirmed  by  the  argument  different  sense  upon  the  words  of  the  sta- 
derived  from  the  statute  of  the  4  G.  4,  that  tute  than  that  which  in  ordinary  construc- 
ifthejusticeshadalreadythispower.it  would  I  tion  they  would  bear.    Aldcrson  B.,  con- 
have  been  unnecessary  to  give  it  them  by  curred.—  East  v.  Pell,  4  Mee.  &  Wels.  665. 

express  words.    Upon  the  true  construction  I  .  

of  the  statute  of  Elizabeth,  I  am  of  opinion  I 
that  the  justices  have  no  power  to  order  any 
restitution  of  the  premium,  where  it  has 
been  paid,  or,  as  in  this  case,  to  order  that 
it  shall  not  be  paid  j  I  think,  therefore,  that 
the  plea  cannot  be  supported,  and  that  the 


NEW  BILLS  IN  PARLIAMENT.' 

ELECTORS  REMOVAL. 

This  is  a  bill  to  prevent  persona  in  England 


plaintiff  is  entitled  to  judgment.    Parke,  B.  and  Wales  from  losing  their  votes  at  an  election 

-I  concur  in  the  opinion  that  has  been  hy,rein0.val  aJtertthe£reoC2  WT^'.00,*  . 

.      ,         ,    j     t/T-             t"  It  recites  that  by  the  2  &  3  W.  4,  intituled, 

given  by  my  lord.    If  this  were  res  mtegra,  ,<  An  Act  t0  amei/(1  th(.  representation  of  the 

and  no  decisions  had  taken  place  upon  the  people  in  England  and  Wales,"  it  is  amongst 


statute,  no  doubt  could  be  entertained  on 
the  subject,  looking  at  the  words  that  are 
used  in  this  section  of  the  statute.  The 
justices  have  power  to  pronounce  and  de- 
clare that  they  have  discharged  the  appren- 
tice of  his  apirenticehood,  and  the  cause 


other  things  euaeted,  that  in  every  city  or 
borough  which  shall  return  a  member  or  mem- 
bers to  serve  in  parliament,  every  male  person 
of  full  age,  and  not  subject  to  any  legal  inca- 
pacity* who  shall  occupy  within  such  city  or 
borough,  or  within  any  place  sharing  in  the 
election  for  such  city  or  borough,  as  owner  or 
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tenant,  any  house,  warehouse,  counting-house, 
shop  or  other  building,  being  either  separately 
or  jointly  with  any  land  within  such  city, 
borough  or  place  occupied  therewith  by  him 
as  owner,  or  as  tenant  under  the  same  land- 
lord, of  the  clear  yearly  value  of  not  less  than 
ten  pounds,  shall,  if  duly  registered  according 
to  the  provisions  thereinafter  contained,  be 
entitled  to  vote  in  the  election  of  a  member  or 
members  to  serve  in  parliament  for  such  city 
or  borough  ;  and  in  the  said  act  are  contained 
various  provisions  for  annually  making  a  re- 
gister of  the  names  of  the  persons  entitled  to 
vote  as  such  occupiers  as  aforesaid,  in  the 
election  of  a  member  or  members  to  serve  in 
parliament  for  every  city  and  borough  in  Eu- 
gland  and  Wales :  . 

And  that  questions  often  arise  as  to  the  right 
of  voting  of  persons  whose  names  have  been 
duly  placed  on  the  register  of  voters  as  such 
occupiers  as  aforesaid,  by  reason  of  their  not 
continuing  to  have  at  the  time  of  tendering 
their  votes  at  any  election,  the  same  qualifica- 
tions in  respect  of  which  their  names  were 
respectively  placed  on  the  said  register ;  and 
such  questions  often  give  rise  to  great  and 
vexatious  expense ; 

It  is  therefore  proposed  to  be  enacted,  that 
every  person  whose  name  shall  hereafter  be 
duly  placed  on  any  register  of  voters  for  any 
city  or  borough  in  England  and  Wales,  as  the 
occupier  of  any  such  house,  warehouse,  count- 
ing-house, shop  or  other  building  as  aforesaid, 
being  either  separately  or  jointly  with  such 
laud  as  aforesaid  of  the  clear  yearlv  value  of 
teu  pounds,  shall  at  all  times  after  the  making 
of  such  register,  and  so  long  as  the  same  regis- 
ter shall  be  in  force  as  the  register  of  voters 
for  such  city,  borough  or  place,  be  entitled  to 
vote  in  the  election  of  a  member  or  members 
to  serve  in  parliament  for  such  city  or  borough, 
although  such  person  may  subsequently  to  the 
formation  of  such  register,  and  previously  to 
tendering  his  vote,  have  ceased  to  occupy  the 
whole  or  any  part  of  the  premises  in  respect 
of  which  his  name  shall  have  been  placed  on 
such  register. 

That  no  returning  officer,  or  his  deputy,  shall 
at  the  time  of  the  polling  at  any  election  for 
any  city  or  borough  be  entitled  to  put  to  any 
person  registered  and  tendering  his  vote  as 
such  occupier  as  aforesaid,  and  no  such  person 
voting  or  tendering  his  vote  shall  be  bound  to 
answer  the  third  question  by  the  said  act 
authorised  to  be  put  at  the  time  of  polling. 


To  the  Sheriff  of  greeting : 

Whereas,  lately  in  our  High  Court  of  Chan- 


NEW  ORDERS  IN  CHANCERY. 
[Concluded  from  page  88.] 


eery,  in  a  certain  cause  or  certain  causes  (as 
the  case  may  be)  there  depending,  wherein  A.  B. 
and  others  are  plaintiffs,  and  C.  D.  and  others 
are  defendants,  or  in  a  certain  matter  there 
depending,  intituled,  "  In  the  matter  of  E.F." 
(as  the  case  may  be)  by  a  decree  or  order  (as 
the  case  may  be)  of  our  said  Court,  made  in  the 
said  cause  or  matter  (as  the  case  may  be)  and 
bearing  date  the         day  of  ,  it  was 

ordered  and  decreed,  or  ordered  (as  the  case 
may  be)  that  C.  D.  should  pay  unto  A.  B.  the 
sum  of  £  ,  together  with  interest  there- 
on, after  the  rate  of  41.  per  centum  per  annum, 
from  the        day  of  ,  together  also 

with  certain  costs,  as  in  the  said  decree  or  order 
(as  the  case  may  be)  mentioned,  and  which  costs 
have  been  taxed  and  allowed  by  G.  H.  esquire, 
one  of  the  Masters  of  our  said  Court,  at  the 
sum  of  £         ,  as  appears  by  the  certificate 
of  the  said  Master,  dated  the     day  of 
And  afterwards  the  said  A.  B.  came  into  our 
said  Court  of  Chancery,  and  according  to  the 
statute  in  such  case  made  and  provided,  chose 
to  be  delivered  to  him  all  the  goods  and  chat- 
tels of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  including  lands  and  heredi- 
taments ofcopyholdor  customary  tenure  in  your 
bailiwick  as  the  said  C.  D.  or  any  one  in  trust 
for  him  was  seised  or  possessed  of  on  the  day 
of     ,  in  the  year  of  our  Lord      ,*  or  at  any 
lime  afterwaras,  or  over  which  the  said  C.  D. 
on  the  said     day  of       ,*or  at  any  time  after- 
wards, had  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit.   To  hold  to  him 
the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents  aud  heredita- 
ments respectively,  according  to  the  npture 
and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  two  several  sums  of  £  , 
and  £  ,  together  with  interest,  upon 

the  said  sum  of  £  ,  at  the  rate  of  4l. 

per  centum  per  annum,  from  the  said 
day  of  ,b  and  on  the  said  sum  of 

£  ,  at  the  rate  aforesaid  from  the 

day  of  ,c  shall  have  been  levied.  There- 
fore we  command  you,  that  without  delay  you 
cause  to  be  delivered  to  the  said  A.  B.,  by  a 
reasonable  price  and  extent,  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands  and  tenements,  rectories, 
tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary 


FORMS  OF  WRITS. 

No.  9.  Writ  of  Elegit  on  a  Decree  or  Order  of 
the  Court  of  Chancery,  for  payment  of 
Money,  Interest,  and  Costs. 
Victoria,  by  the  grace  of  God  of  the  united 

Kingdom  of  great  Britain  and  Ireland,  Queen, 

defender  of  the  faith. 


a  The  day  on  which  the  decree  or  order  was 
made. 

b  The  day  mentioned  in  the  decree  or  order. 

c  The  date  of  the  Master's  certificate  of 
taxation,  or  if  that  were  prior  to  the  1st  of 
October,  1838,  say  "  from  the  1st  day  of  Octo- 
ber, 1838." 
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tenure  in  your  bailiwick,  as  the  said  C.  D.  or 
any  person  or  persons  in  trust  for  him,  was  or 
were  seised  or  possessed  of  on  the  said     day  of 

,*  or  at  any  time  afterwards,  or  over 
which  the  said  C.  D.  on  the  said      day  of 

a  or  at  any  time  afterwards  had  any 
disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his 
own  benefit,  to  hold  the  said  goods  and  chattels 
to  the  said  A.  B.  as  his  proper  goods  and  chat- 
tels,  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments, 
respectively  according  to  the  nature  and  tenure 
thereof  to  him  and  to  his  assigns,  until  the 
said  two  several  sums  of  £,  ,  and  £  , 
together  with  interest  as  aforesaid,  shall  have 
been  levied.  And  in  what  manner  yon  shall 
have  executed  this  our  writ,  make  appear  to  us 
in  our  Court  of  Chancery  aforesaid,  immedi- 
ately after  the  execution  thereof,  under  your 
seal  and  the  seals  of  those  by  whose  oath  you 
shall  make  the  said  extent  and  appraisement. 
And  have  there  then  this  wris. 

Witness  ourself  at  Westminster,  &c. 


No.  10.  Writ  of  Venditioni  Exponas. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  great  Britain  and  Ireland,Queen, 
defender  of  the  fairh. 

To  the  Sheriff  of  greeting. 

Whereas  by  our  writ  we  lately  commanded 
you  that  of  the  goods  and  chattels  of  C.  D. 
[here  recite  the  Fieri  Facias  to  the  end)  and  on 
the         day  of  ,  you  returned  to  us 

in  our  Court  of  Chancery  aforesaid  that  by 
virtue  of  the  said  writ  to  you  directed,  you  had 
taken  goods  and  chattels  of  the  said  C.  D.  to 
the  value  of  the  money  and  interest  aforesaid, 
which  said  goods  and  chattels  remained  in  your 
hands  unsold  for  want  of  buyers.  Therefore 
we  being  desirous  that  the  said  A.  B.  should 
be  satisfied  his  money  and  interest  aforesaid, 
command  you,  that  you  expose  to  sale  and  sell 
or  cause  to  be  sold  the  goods  and  chattels  of 
the  said  C.  D.  by  you  in  form  aforesaid  taken, 
and  every  part  thereof,  for  the  best  price  that 
can  be  gotten  for  the  same,  and  have  the  money 
arising  from  such  sale  before  us  in  our  said 
Court  of  Chancery  aforesaid,  immediately  after 
the  execution  hereof  to  be  paid  to  the  said  A. 
B.   And  have  there  then  this  writ. 

Witness  ourself  at  Westminster,  the 
day  of  ,  in  the 

year  of  our  reign. 


i,C. 

Lang  n ale,  M.  R. 
Lancelot  Shadwell,  V.  C 


*  The  day  on  which  the  decree  or  order  was 
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MERGER  OP  ESTATE  TAIL. 

Mr.  Editor, 

At  the  last  meeting  of  a  debating  club,  of 
which  I  am  a  member,  the  point  for  discussion 
was,  "  whether  an  estate  tail,  after  possibility 
of  issue  extinct,  would  merge  in  an  estate  for 
life."  I  argued  in  favour  of  the  affirmative, 
and  I  must  say  that  I  was  rather  surprised  to 
find  myself  in  the  minority,  though  no  despic- 
able one;  for  the  negative  of  the  proposition 
was  carried  only  by  the  majority  of  one.  It  is 
perfectly  clear  to  me,  that  an  estate  tail  after 
possibility,  &c.  will  merge  in  an  estate  for 
life;  whether  it  will  merge  in  all  kinds  of 
estates  for  life  is  a  different  point ;  but  that  a 
merger  will  take  place  under  the  following 

circumstances  I  must  submit  to  be  law:  

"A.  B ,  tenant  in  tail,  after  possibility,  &c. 
with  immediate  remainder  to  C.  D.  for  his 
own  life.  A.  B.  conveys  or  surrenders  to 
C.  D.,  the  estate  of  A.  B.  is  merged."  If  such 
is  the  case  the  affirmative  of  the  question  is 
law ;  for,  as  I  have  before  said,  the  question 
was  not  in  what  estates  for  life  an  estate  tail, 
after  possibility,  &c.  will  merge,  but  whether 
it  will  merge  in  any  estate  for  life. 

Preston  says  in  his  Treatise  on  Merger,  p. 
223.  "  For  all  the  purposes  of  merger,  an  estate 
tail  after  possibility,  &c.  is  classed  among  estates 
for  life,  and  is  susceptible  of  merger  as  such !'» 
One  of  the  chief  arguments  against  merger 
taking  place,  was  on  account  of  the  privileges 
annexed  to  the  estate  tail  after  possibility,  &c. ; 
but  it  is  clear  from  fFindsmere  and  Hulbartfs 
case,  Godb.  65,  that  such  privileges  do  not  pre- 
vent a  merger ;  and,  besides,  immediately  as 
the  tenant  in  tail,  &c.  assigns  over,  the  privi- 
leges are  gone,  and  the  assignee  becomes  te- 
nant pur  autre  vie.  See  1  Inst.  28  a ;  1  Cruise 
P.  144,  and  Watkius  by  Morley,  Coote  and 
Coventry,  p.  100.  And  it  is  clear,  therefore 
that  an  estate  pur  autre  vie  will  merge  in  an 
estate  for  one's  own  life.  See  2  Roll  Ab  49S 
(*)  pi.  2;  Preston,  265,  &c.  If  any  of' your 
numerous  readers  will  throw  a  light  on  the 
subject,  they  will  oblige  Persius 


QUESTIONS 
AT  THE  EXAMINATION. 

Trinity  Term,  1839. 

I.  preliminary. 

1.  Where  did  you  serve  you  Clerkship  ? 

2.  State  the  particular  branch  or  branches  of 

the  Law  to  which  you  have  principally 
applied  yourself  during  your  clerkship  ? 

3.  Mention  some  of  the  principal  law  books 

you  have  read  and  studied  ? 
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Questions  at  the  Trinity  Term  Examination 


It.  COMMON  AND  WAT  DTE  LAW,  AND  PRAC- 
TICE OF  THE  COURTS. 

4.  Describe  the  commencement  of  an  action  at 

Common  Law? 
5  How  long  does  a  writ  of  summons  remain 

in  force,  and  bow  may  it  be  continued, — 

and  on  what  days,  and  at  what  hours,  can 

it  be  served  ? 

6.  From  what  time  is  a  declaration  deemed  to 

be  filed  ? 

7.  Within  what  time  must  application  be  made 

to  a  court  or  judge  to  set  a*ide  any  pro- 
ceedings for  irregularity  ? 

8.  What  are  the  most  common  grounds  for 

setting  aside  a  declaration  for  irregular- 
ity? 

9.  When  a  defendant  is  under  the  usual  terms 

of  "  pleading"  istuably,  rejoining  gratis, 
and  taking  short  notice  of  trial,'*  what  is 
understood  by  those  terms  respectively  ? 
And  what  distance  from  London  makes 
a  country  cause ;  and  how  does  the  no* 
tice  of  trial  differ  in  a  town  and  country 
cause  ? 

10.  When  it  is  sought  to  arrest  or  detain  a  de- 
fendant under  the  provisions  of  the  act 
for  the  abolition  of  arrest  on  mesne  pro- 
ces,  what  is  necessary  to  be  stated  in  the 
affidavit  ? 

1 1 .  What,  in  such  case,  is  the  first  process  to  be 
taken  out  ? 

12.  Must  the  affidavit  to  hold  to  bail,  since  the 
passing  of  that  act,  be  entitled  in  the 
cause  or  not  ? 

13.  Can  any  thing  besides  goods  be  levied  or 
charged  in  execution  under  that  act  ?  and 
if  so,  state  what  and  in  whose  hands,  and 
by  what  form  of  proceeding. 

14.  Can  an  infant  execute  a  cognovit? 

15.  What  are  the  cases  in  which  the  courts 
grant  a  rule  of  interpleader  at  the  instance 
of  the  Sheriff? 

16.  What  is  the  meaning  of"  withdrawing  a 
Juror  V  and  what  effect  has  it  ? 

17.  Within  what  time  must  a  motion  for  a 
trial  be  made? 

18.  State  some  of  the  cases  in  which  the 
will  grant  a  new  trial;  and  in  actions  for 
the  recovery  of  debts  what  is  the  amount 
recovered  under  which  a  motion  for  a  new 
trial  is  prohibited,  and  what  is  the  rule  on 
writs  of  trial  before  the  sheriff? 


III.  CONVEYANCING. 

19.  What  is  an  estate  in  joint  tenancy,  and 
what  is  a  tenancy  in  common? 

20.  What  is  meant  by  absolute  covenants  for 
title  ? 

21.  In  what  respects  do  freeholds  and  copy- 
holds principally  differ  in  regard  to  alien- 
ation ? 

22.  Is  the  assignee  of  a  lease  to  any,  and  what 
extent,  liable  to  the  lessor  under  the 
covenants  of  the  lessee  ? 

23.  Is  a  sub-lessee  to  any,  and  what  extent, 
liable  to  the  original  lessor  under  the 
covenants  of  the  lessee  in  the  original 
lease  ? 


24.  State  the  principal  points  In  which  the  law 
relating  to  wills  was  altered  by  a  late 
statute. 

25.  Is  a  rent-charge  payable  to  the  rector  or 
vicar  under  the  Tithe  Commutation  Act 
fixed,  or  does  it  vary  ?  and,  if  it  varies, 
how  is  the  amount  to  be  ascertained  ? 

26.  What  is  Simony  ? 

27.  Iu  what  cases,  and  in  favour  of  what 
persons,  are  bonds  or  covenants  to  resign, 
a  living  legal  ? 

28.  In  what  cases  is  enrolment  essential  to  the 
validity  of  a  grant  of  annuity,  and  iu  what 
cases  not  ? 

29.  State  the  advantages  of  some  of  the  prin- 
cipal clauses  in  the  late  enactment  with 
respect  to  judgments. 

30.  How  do  indentures  of  lease  and  release 
operate  to  pass  the  legal  fee  ? 

31.  What  are  contingent  remainders?  and  in 
what  cases  may  they  be  defeated  ?  and  in 
what  not  ? 

32.  Does  the  word  "  grant"  in  a  conveyance 
imply  in  all,  or  in  any  and  what  cases,  a 
warranty  of  title  ? 

33.  By  what  assurance,  if  any,  can  a  married 
woman  effectually  dispose  of  her  interest 
in  real  or  personal  estate  ? 

IV.  EQUITY  AND  PRACTICE  OP  THE  COURTS. 

34.  Within  what  time  is  a  plaintiff,  who  has 
delivered  exceptions  to  a  dcfeudant's  an- 
swer for  insufficiency,  bound  to  obtain 
an  order  referring  such  exceptions  to  the 
master  ? 

35.  What  time  has  a  defendant  for  referring 
the  plaintiffs  bill  for  impertinence  ? 

36.  What  time  has  a  plaintiff  for  referring  the 
answer  of  a  defendant  for  impertinence  ? 

37.  If  the  answer  be  found  impertinent,  within 
what  time  must  the  plaintiff  deliver  ex- 
ceptions  for  insufficiency  ? 

38.  Can  a  cause  be  set  down  for  hearing  on 
further  directions  by  a  defendant  ? 

39.  If  a  person  not  a  party  take  proceedings 
in  a  cause,  and  be  ordered  to  pay  to  or 
receive  from  a  party  in  the  cause  costs  in 
respect  to  such  proceedings,  bow  are 
those  costs  recovered  by  or  from  such 
person  ? 

40.  Must  a  subpoena  ad  testificandum  be 
served  personally  on  a  witness,  or  will  the 
mere  leaving  it  at  his  house  be  sufficient  ? 

41.  Are  there  any  cases  in  which  one  party 
may  examine  another  party  to  a  suit  as 
a  witness  ?  If  so,  give  instances  in  which 
such  examination  can  take  place,  and  to 
what  extent  ? 

42.  What  affidavit  must  a  plaintiff  make  on 
filing  a  bill  of  interpleader  ? 

43.  Can  a  defendant  move  to  dismiss  a  bill 
filed  for  discover?  only,  and  not  for  relief? 

44.  If  a  husband  seek  to  recover  property  in 
right  of  his  wife,  will  the  Court  impose 
any,  and,  if  so,  what  terms  on  the  hus- 
band in  favour  of  the  wife  with  respect  to 
such  property  ? 

45.  Will  or  will  not  a  Court  of  Equity  decree 
a  specific  performance  of  an  agreement 
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transaction  be  valid  after  any  and  what 
length  of  time  ? 


for  reference  to  arbitration?  and  give  tbe 
reason  for  your  answer  ? 
40.  A.t  being  an  attorney,  agrees  to  sell  bis 
business  to  B.  Is  or  is  not  this  such  an 
agreement  as  a  Court  of  Equity  will  en- 
force ?  and  give  the  reason  for  your 
answer. 

47.  If  a  teslat&r  by  bis  will  charge  his  real 
estates  with  the  payment  of  his  debts,  will 
or  will  not  such  a  devise  have  any,  and  if 
any,  what  effsct  on  a  debt  which  had  been 
previously  barred  by  the  Statute  of  Limi- 
tations ? 

48..  Will  a  tenant  covenanting  with  his  land- 
lord to  repair  his  premises  (damage  by 
lire  excepted)  continue  liable  on  the  cove- 
nant for  payment  of  rent  after  the  pre- 
mises are  destroyed  by  fire ;  or  will  a 
Court  of  Equity  interfere  by  injunction  to 
prevent  the  landlord  from  suing  for  the 
rent  ? 

V.  BANKRUPTCY  AND  PRACTICE  OP  TUB 
COURTS. 

49.  When,  and  by  what  means,  were  the  Court 
of  Review,  and  the  present  Commissioners' 
Courts  established  ? 

50.  What  is  the  character  and  duty  of,  an  offi- 
cial assignee,  and  how  is  he  appointed  ? 

51.  What  acts  of  a  trader,  with. any  and  what 
intent  concerning  his  creditors,  are 
deemed  Acta  of  Bankruptcy  ? 

52.  What  is  the  effect  of  a  declaration  of  In- 
solvency, and  within  what  time  must  a  fiat 
founded  thereon  be  issued  ? 

53.  What  evasions  by  a  trader  of  his  creditors 
are  deemed  absenting,  within  the  meaning 
of  the  statute  ? 

54.  Must  the  petitioning  creditor's  debt  have 
been  contracted  before  the  act  of  bank- 
ruptcy ? 

55.  Will  a"  debt  barred  by  the  statute  of  limita- 
tions support  a  fiat  ? 

56.  What  proceedings  must  be  taken  to  obtain 
a  fiat  ? 

57.  In  case  a  fiat  be  issued  on  an  insufficient 
act  of  bankruptcy,  can  it  be  proceeded 
with  on  some  other,  and  what  act  of  bank- 
ruptcy ? 

58.  If  a  bankrupt  be  a  debtor  to  the  Crown, 
what  steps  should  be  takeu  to  protect  his 
property  from  process  of  extent  ? 

59.  Are  any  and  what  notices  to  be  given  by 
either  party  in  a  suit  of  equity,  where  it 
is  intended  to  dispute  the  validity  of  the 
fiat? 

60.  State  tbe  steps  to  be  severally  taken,  with 
a  view  to  proof  upoo  a  bankrupt's  estate, 
by  legal  and  equitable  mortgagees. 

61.  Is  the  mortgagee  of  a  bankrupt  entitled  in 
any  and  what  case  to  carry  on  the  com- 
putation of  interest  on  his  mortgage  be- 
yond the  date  of  the  fiat  ? 

62.  Are  there  any  and  what  contracts,  made 
after  an  act  of  bankruptcy,  that  are 
deemed  valid  ? 

63.  In  case  a  purchaser  from  a  trader  has  had 
notice  of  an  act  of  bankruptcy,  will  the 


VI.  CRIMINAL  LAW  AND  PROCEEDINGS  BEFORE 
JUSTICES  OP  THE  PEACE. 

64.  For  what  offences  is  a  private,  as  well  as 
public,  remedy  afforded  ? 

95.  In  order  to  a  conviction  for  murder,  must 
the  mode  in  which  the  offence  is  alleged 
to  have  been  perpetrated  be  proved  ? 

66.  Are  there  any  and  what  cases  of  robbery 
punishable  with  death  ? 

67.  To  what  counties  does  the  Jurisdiction  of 
the  Central  Criminal  Court  extend  ? 

68.  Are  the  powers  of  tbe  quarter  sessions 
in  the  district  of  the  Central  Criminal 
Court  restricted  in  any  and  what  respects  ? 

69.  What  offences  are  within  the  jurisdiction 
of  justices  of  the  peace  at  quarter  ses- 
sions ? 

70.  How  many  justices  of  the  peace  must  be 
present  to  hold  a  court  of  quarter  ses- 
sions? 

71.  Can  any  and  which  of  the  decisions  of  the 
justices  at  quarter  sessions  be  reviewed? 
and  how? 

72.  Of  what  number  must  a  grand  jury  con- 
sist, and  how  many  must  agree  in  finding 
a  bill  ? 

73.  What  is  the  difference  between  an  indict- 
ment and  a  criminal  information?  and 
describe  the  different  kinds  of  criminal 
information. 

74..  Are  there  any  and  what  malicious  injuries 
liable  to  summary  conviction ;  and  is  the 
punishment  increased  to  any  and  what 
extent  on  the  repetition  of  the  offence  ? 

75.  Are  there  any  and  what  conspiracies  re- 
garding which  any  and  what  number  of 
justices  of  the  peace  have  jurisdiction? 

76.  What  is  a  riotous  meeting,  and  of  what 
number  must  it  consist  ? 

77-  What  should  be  done  by  a  justice  of  the 
peuce  in  case  of  a  riot? 

78.  What  is  the  mode  of  proceeding  against 
magistrates  guilty  of  partiality  in  the  ad- 
ministration of  justice  ? 


RESULT  OF  TRINITY  TERM 
EXAMINATION. 

The  Trinity  term  examination  took  place, 
as  appointed,  on  Wednesday,  the  5th  in- 
stant. The  number  to  be  examined  was 
112;  but  four  of  the  candidates  did  not 
attend.  We  understand  that  some  of  the 
applicants  delivered  in  their  answers,  and 
went  away  before  twelve ;  and  that  a  few 
remained  till  half  past  five.  Whether  the 
former  made  good  speed,  they  and  the  Ex- 
aminers can  best  tell;  but  we  doubt  the 
expediency  of  this  hasty  method. 

It  appears  that  the  Examiners  met  again 
on  Thursday,  and  that  certificates  of  fitness 
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were  granted  to  105  candidates;  and  the 
answers  of  the  remaining  three  were  deemed 
unsatisfactory. 


FORM  OF  AFFIDAVIT  TO  HOLD  TO 
BAIL  UNDER  1  &  2  VICT.  c.  110. 

In  the  Court  of 

A.  B.  of  in  the  parish  of 

in  the  county  of  maketh  oath  and 

saith,  that  C.  D.  is  justly  and  truly  indebted  to 
hira  this  deponent  in  the  sum  of 
for  [goods  sold  and  delivered,  or  money  lent  and 
advanced]  by  him  this  deponent  to  the  said 
C.  D.  at  his  request.  And  this  deponent  fur- 
ther saith  that  he  has  probable  cause  for  be- 
lieving and  doth  verily  believe,  that  the  said 
C.  D.  is  about  to  quit  England  unless  he  be 
forthwith  apprehended;  for  deponent  saith 
that  he  deponent  did  on  the  day  of 
instant,  meet  a  man-servant  (whose  christian 
name  is  )  who  has  been  for  some  time 

past  and  still  is  in  the  service  of  the  said  C.  D. 
and  that  the  said  servant  then  informed  depo- 
nent that  the  said  C.  D.  would  very  shortly 
leave  this  country  and  go  to  France,  and  that  he 
the  said  servant  was  to  accompany  him  ;  that 
the  said  man-servant  also  informed  deponent 
that  his  master  had  obtained  his  passport,  and 
that  he  the  said  servant  had  by  the  direction 
of  his  master,  the  said  C.  />.,  also  procured 
one  to  enable  him  to  accompany  his  said  mas- 
ter; that  the  said  servant  then  took  from  his  1 
pocket  and  produced  to  and  shewed  to  deponent 
his  the  said  servant's  passport :  And  deponent 
further  saith  that  he  verily  believes  he  shall 
lose  the  whole  of  the  said  sum  of  unless 
he  is  enabled  to  have  the  said  C.  D.  appre- 
hended, deponent  having  lately  made  several 
applications  to  the  said  C.  D.  for  payment, 
but  which  have  always  been  evaded  and  re- 
fused by  htm:  And  deponent  further  saith 
that  the  said  servant  informed  deponent  that 
the  said  C.  D.  was  removing  his  goods  from 
his  house  in  in  the  county  of 

Sworn,  &c. 


SELECTIONS 
FROM  CORRESPONDENCE. 


NEW  ORDERS  IN  CHANCERY. 

Tv  the  Editor  of  the  Legal  Observer. 
Sir, 

The  New  Orders  will  doubtless  afford  consi- 
derable facility  in  recovering  costs.  It  does  not 
however  clearly  appear  whether  it  is  intended 
that  they  should  have  a  retrospective  operation, 
which  should  be  the  case. 

It  might  also  be  convenient  to  extend  the 
power  to  recover  costs  to  Scotland ;  and  power 
should  be  given  to  levy  costs  in  matters  of 
lunacy  on  the  lunatic's  estate,  in  cases  (which 
not  unfrequently  happen)  where  the  committee 
neglect  or  refuse  to  pay  them. 

A  Solicitor. 

FRAUDS  IN  BANKRUPTCY. 

A  novel  species  of  fraud  has  been  too  long 
practised  in  certain  trades,  which  in  its  effect 
operates  most  injuriously  on  the  bond  fide  cre- 
ditor and  creditor  for  a  full  and  valuable  con- 
sideration, by  the  system  of  discounts  in  certain 
trades.  I  shall  only  instance  one — the  iron- 
mongery— the  regular  discount  in  which  may 
in  general  be  stated  as  subjoined — 

y9£  per  cent,  on  currycombs. 

Do.    .         on  coffin  furniture. 

50   per  cent,  on  nails  and  screws. 

72$      do     on  brass  furniture. 

15  do  on  lamps. 
So  that  a  creditor  on  the  first  two  articles, 
by  receiving  the  very  smallest  dividend,  will  he 
in  an  infinitely  better  situation  than  the  holder 
of  the  bankrupt's  acceptance  for  a  like  amount, 
whereas  the  seller  of  the  third  article  will  at  all 
events  secure  a  dividend  of  1*.  in  the  pound  on 
his  demand,  even  if  the  dividend  should  be  but 
the  fractional  part  of  a  penny,  as  he  claims  to 
prove  for  the  full  amount,  without  abating  1#. 
for  his  50/.  per  cent,  discount;  while  at  the  same 
time  another  creditor  for  full  value  must  be 
content  with  the  fractional  part  only.  This  is 
a  system  which  ought  to  be  put  an  end  to,  and 
probably  can  only  be  remedied  by  legislative 
enactment  j  its  hardship  and  injustice  upon  the 
real  creditor  are  incalculable. 

I  will  only  add  that  the  first  article  costs 
wholesale  under  \d.  a-piece,  and  the  public  are 
charged  2s.  6d.  Cms. 


ATTORNEYS  TO  BE  ADMITTED  IN  MICHAELMAS  TERM,  1859. 


COMMON  PLEAS. 


Clerk's  names  and  residence.  To  whom  articled  and  assigned. 

Purvis,  Frederick,  35,   Nottingham  Place,   James  Wenn,  deceased,  Ipswich ;  assigned  to 
Mary-le-Bone.  John  Dyneley,  Field  Court,  Gray's  Inn; 

assigned  to  John  Coverdale,  same  place. 
Stone,  David  Henry,  36,  Hatton  Garden.  Frederick  Nicholls  Devey,  34,  Ely  Place. 

[For  the  Li6t  of.  Queen's  Bench  applications,  see  the  two  last  Numbers.] 

Digitized  by  Google 


Superior  Courts;  Lord  Chancellor's  Court. 


105 


SUPERIOR  COURTS. 


Enrtt  CbxmzUar'i  Court 

PRACTICE. — LEAVE  TO  AMEND. — MOTION  TO 
DISMISS. — JURISDICTION  OP  THE 
MASTERS. 

The  Master  having  refused  an  order  for  leave 
to  amend  the  bill  after  si.v  weeks  from  the 
time  that  the  ansteer  teas  to  be  deemed 
su  fficient,  the  plaintiff  appealed  to  the  Vice 
Chancellor,  before,  tcltom  a  motion  to  dismiss 
the  bill,  of  which  the  notice  was  prior  in 
time,  came  to  be  argued  at  the  same  time, 
and  his  Honor  granted  leave  to  amend,  and 
made  no  order  on  the  motion  to  dismiss: 
Held,  by  the  Lord  Chancellor,  that  the 
Masters  have  no  potter  to  dispense  with  the 
strict  Utter  of  the  General  Orders,  and  that 
the  motion  to  dismiss  was  regular,  but  as 
the  order  to  amend  had  been  made  he  would 
allow  it  to  stand,  but  the  plaintiff'  should 
undertake  to  speed  the  cause. 

The  plaintiff  filed  bis  bill  in  June  1838, 
claiming  to  be  heir-at-law  ej?  parte  paterna  to 
an  estate,  of  which  the  defendants  were  in 
possession  as  mortgagees,  and  subject  to  the 
mortgage,  one  of  them  also  claimed  to  be 
entitled  to  the  estate  as  heir-at  law.  Both  de- 
fendants put  in  their  answers,  one  in  Decern- 
ber  last,  the  other  in  January.  No  exceptions 
were  taken,  and  the  time  for  the  answers 
being  deemed  sufficient  under  the  New  Gene- 
ral Orders  in  Chancery  had  expired.  The 
plaintiff  being  advised  to  amend  his  bill,  (after 
the  time  for  leave  to  amend  as  of  course  had 
expired,)  by  inserting  therein  his  pedigree, 
which  was  considered  necessary  in  conse- 
quence of  a  recent  decision  of  the  Vice  Chan- 
sellor  {Baker  v.  Harwood),*  he  had  a  warrant 
taken  out  on  the  12th  of  April  for  an  applica- 
tion to  one  of  the  Masters  in  Ordinary  for 
leave  to  amend.  The  Master,  after  hearing 
the  parties  on  several  days,  finally  refused  the 
application  on  the  29th  of  April.  On  the  22d 
of  April,  the  defendants  gave  notice  of  motion 
to  dismiss  the  bill  for  want  of  prosecution  for 
the  28th  of  April,  but  the  motion  was  not 
heard  on  that  day,  the  Court  being  engaged 
with  other  matters.  After  the  plaintiff's  ap- 
plication to  the  Master  was  refused  on  the 
29th,  he  gave  notice  to  the  defendants  of  a 
motion  before  the  Vice  Chancellor  by  way  of 
appeal  from  the  Master.  The  two  motions 
came  together  before  the  Vice  Chancellor  on 
the  8th  of  May,  when  the  counsel  in  support 
of  the  motion  for  leave  to  amend  the  bill, 
having  pre-audience,  moved  first,  although 
the  other  motion  had  priority  of  notice.  The 
same  affidavits  were  read  on  both  motions,  and 
the  Vice  Chancellor  made  two  orders;  first, 
on  the  appeal  motion  for  leave  to  amend,  his 
Honor  "  ordered  that  the  plaintiff  be  at  liberty 
to  amend  his  bill  without  costs  within  three 
weeks,  undertaking  to  amend  the  defendants' 
office  copies,  and  not  to  require  further  an- 

*  7  Sim.  373. 


swers:"  secondly,  he  declined  to  make  any 
order  on  the  motion  to  dismiss  the  bill,  except 
that  the  costs  of  that  application  be  costs  in 
the  cause. 

Mr.  Roupell,  on  behalf  of  the  defendant 
John  Wait,  was  proceeding  to  move  (by  way 
of  appeal  from  the  Vice  Chancellor)  that  the 
bill  be  dismissed  as  against  his  client  for  want 
of  prosecution  with  costs,  and  that  his  Honor's 
order  allowing  leave  to  amend  be  discharged. 

Mr.  tVakefield  took  a  preliminary  objec- 
tion—first, as  to  the  Vice  Chancellor's  second 
order,  that  the  Lord  Chancellor  had  no  juris- 
diction to  reverse  or  discharge  it ;  for  by  the 
act  3  &  4  W.  4,  c.  .94,  s.  13,  it  was  enacted 
that  the  Masters  shall  hear  and  determine  all 
applications  for  time  to  plead,  answer,  or 
demur,  and  for  leave  to  amend  bills,  &c. ; 
and  that  it  shall  be  lawful  for  cither  party  to 
appeal  by  motion  from  the  order  made  on 
such  application  to  the  Lord  Chancellor,  Mas- 
ter of  the  Rolls,  or  Vice  Chancellor,  and  that 
the  order  made  on  such  application  be  final 
and  conclusive/'  Secondly,  he  objected  that 
there  being  two  separate  orders  made  on  two 
separate  motions  there  should  be  two  separate 
notices  of  appeal  wherever  the  defendant  in- 
cluded both  in  one  notice. 

Mr.  Roupell  hoped  that  a  question  of  so 
much  importance  as  this  would  not  be  dis- 
posed of  on  such  trifling  objections.  He  had 
a  right  to  argue  that  the  motion  to  dismiss  the 
bill,  of  which  notice  had  been  first  given, 
ought  to  have  been  first  heard,  in  which  event 
it  should  have  been  allowed.  [The  Lord 
Chancellor.— You  acquiesce  in  the  order  to 
amend.  You  admit  that  there  is  no  appeal 
here  upon  that.]  Mr.  Roupell  did  not  ac- 
quiesce in  that  order.  He  had  a  right  to  dis- 
pose of  the  motion  to  dismiss  first,  in  this 
Court  as  he  bad  in  the  Court  below.  He  then 
stated  from  the  affidavits  the  dates  of  the 
several  proceedings,  to  shew  that  under  the 
New  Orders  in  Chancery  the  time  to  apply  for 
leave  to  amend  had  expired;  but  the  Vice 
Chancellor  was  of  opinion  that  the  Master  had 
a  discretion  to  deal  with  these  orders. 

The  Lord  Chancellor. — I  have  decided  quite 
the  contrary  in  the  case  of  Smith  v.  IVebster* 
and  there  I  expressly  desired  it  to  be  under- 
stood that  the  Master  has  no  power  over  the 
general  orders  of  the  Court.  [His  Lordship 
sent  for  the  report,  and  read  that  part  of  his 
judgment.] 

Mr.  Roupell— That  case  was  in  favour  of 
the  defendants  in  this  case.  The  Vice  Chan- 
cellar  held  in  several  cases  that  the  Master 
had  a  power  to  dispense  with  the  strictness  of 
the  orders.  The  plaintiff's  motion  was  argued 
before  the  Vice  Chancellor  as  an  appeal  from 
the  Master,  but  the  defendant's  original  mo- 
tion had  priority.  There  was  nothing  pend- 
ing before  the  Master  on  the  plaintiff's  appli- 
cation when  the  defendants  gave  their  notice 
of  motion.  The  Vice  Chancellor,  in  refusing 
their  motion,  ought  to  have  put  the  plaintiff 
on  terms  to  speed  the  cause. 


»>  3  Myl.  &  C.  244,  and  15  Leg.  Obs.  233. 
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Mr.  Wakefield  and  Mr.  Shebbtare,  for  the 
plaintiffs,  after  partly  restating  the  above- 
mentioned  objections,  said  that  the  decision 
in  the  case  of  Smith  v.  Webster  was  upon 
exceptions  to  an  answer,  which  distinguished 
it  from  this  case.   The  Vice  Chancellor  held  in 
AfiUmnke  v.  Stevens,0  that  the  Master  had  juris, 
diction  under  the  13th  sec.  of  the  act  3  &  4  Yf.  4, 
c.  94,  to  make  an  order  to  amend  after  the  time 
limited  by  the  13th  general  order  of  1831.  At 
all  events,  the  order  of  the  Vice  Chaneellor, 
whether  right  or  wrong,  upon  an  appeal  from 
the  Master,  was    final  and  conclusive,"  under 
the  act  of  parliament.   The  amendment  to 
be  introduced  in  the  bill  was  only  a  formal 
amendment.   The  draughtsman  was  not  at 
first  aware  of  the  decision  in  Baker  v.  liar- 
wood.   The  application  to  the  Vice  Chancellor 
was  in  the  nature  of  an  original  motion  for 
leave  to  state  the  plaintiff 's  pedigree  in  the 
bill,  instead  of  incurring  the  expence  of  filing 
a  supplemental  bill ;  and  the  question  before 
his  Honor  was,  how  far  it  was  reasonable  to 
give  leave  to  amend.   The  plaintiff  did  not 
discover  his  mistake  until  the  12th  of  April, 
and  he  then  took  out  a  warraut  to  attend  his 
application  before  the  Master,  who  did  not  give 
his  final  decision  till  the  29th.   [Lord  Chan- 
cellor.— What  do  you  say  to  the  16th  order  ?] 
Supposing  we  were  not  bound  by  that  order, 
we  had  a  right  to  apply  to  the  Vice  Chancellor. 
We  submit  that  under  the  circumstances  it 
was  reasonable  to  have  leave  to  amend,  and 
the  Vice  Chancellor  had  a  right  to  hear  the 
motion  to  amend  before  the  motion  to  dismiss  ; 
and  when  leave  to  amend  was  given  the  motion 
to  dismiss  necessarily  fell  to  the  ground.  The 
notice  of  that  motion  was  ten  days  later  than 
the  date  of  the  plaintiff's  warrant  for  applying 
to  the  Master  for  leave  to  amend.   The  defen- 
dant's present  notice  of  motion  is  multifarious. 

The  Lord  Chancellor  said  it  appeared  to  him 
that  the  defendant  was  quite  regular  in  his 
application  to  dismiss  the  bill,  the  time  re- 
quired by  the  16th  order,  after  the  answer  was 
deemed  sufficient,  having  expired.  Then  the 
plaintiff  had  to  correct  the  error  into  which  he 
tell  in  the  drawing  of  his  bill ;  it  was  his  own 
error,  and  he  tried  to  correct  it  by  an  erroneous 
proceeding.  The  master  had  no  jurisdiction 
to  give  leave  to  amend  contrary  to  the  general 
orders.  And  when  the  defendant  gave  notice 
of  his  motion  to  dismiss,  there  was  no  proceed- 
ing then  before  the  Court  to  prevent  him  from 
so  applying.  It  would  therefore  be  going  too 
far  to  deprive  the  defendant  of  what  he  was 
justly  entitled  to  at  the  time  of  his  notice  of 
motion.  But  as  the  plaintiff  had  obtained  his 
order  to  amend,  let  that  order  stand  upon  his 
giving  an  undertaking  to  speed  the  cause. 

Lloyd  v.  Wait,  at  Westminster,  May  22d, 
1839. 


c  8  Sim.  160.;| 


Cquttn  Cjrrrjrqucr. 

PRACTICE.— ORDER  TO  AMEND. 

After  a  defendant's  answer  was  put  m,  the 
plaintiff"  obtained  an  order  of  course  to 
amend  his  bill,  and  on  the  eighth  day  from 
the  date  of  that  order  the  defendant  moved 
that  if  the  plaintiff  should  not  amend  within 
a  week  his  Inll  might  be  dismissed.  Ordered 
that  the  plaintiff  amend  within  three  weeks 
from  the  date  of  his  order,  in  conformity 
with  the  practice  in  the  Court  of  Chancery. 
(See  14th  Order,  1828  and  1831.) 

This  was  a  bill  filed  last  November  against 
a  husband  and  wife,  for  discovery  and  relief 
againfct  the  wife's  separate  property,  out  of 
which  vhe  plaintiff  claimed  payment  of  an 
altered  debt  for  money,  which  he  said  he  had 
advanced  to  her  on  several  occasions,  on  the 
faith  of  payment  out  of  her  separate  property. 
The  wife,  living  apart  from  her  husband,' put 
in  a  separate  answer,  denying  the  debt  alto- 
gether, but  admitting  that  she  had  sometimes 
received  monies  from  the  plaintiff  to  discharge 
debts  on  his  account.  The  plaintiff  being 
advised  to  amend  his  bill,  obtained  the  com- 
mon order  for  that  purpose  on  the  22d  of  Alay. 

Mr.  Simpkinson  (on  the  29th  of  May)  moved 
for  an  order  that  the  plaintiff  amend  his  bill 
within  a  week,  or  that  it  be  dismissed. 

Mr.  Elderton,  for  the  plaintiff,  opposed  the 
motion,  and  contended  that  it  ought  to  be 
refused,  with  costs.  It  was  not  reasonable  to- 
expect  that  the  plaintiff  could  make  the  neces- 
sary amendments  in  his  bill  within  a  week. 
The  Court  of  Chancery,  by  the  14th  of  the 
New  General  Orders  of  1828,  amended  in  1831, 
allowed  three  weeks  to  a  plaintiff  to  amend  in 
these  circumstances.  In  this  Court  there  was 
no  settled  practice  on  the  subject. 

Mr.  Baron  Alderstm. — The  time  for  amend- 
ing was  defined  by  the  Orders  of  the  Courts  of 
Chancery,  with  the  view  of  restraining  the 
enormous  evils  caused  by  delays  of  this  kind. 
As  there  was  no  fixed  practice  on  the  subject 
in  this  Court,  it  became  the  more  necessary  to 
make  an  order  in  this  case  which  would  he 
generally  applicable,  and  he  would  do  that  by 
adopting  the  order  of  the  Court  of  Chancery, 
and  as  the  motion  was  a  reasonable  one  he 
would  make  the  order  without  costs.  The* 
order  is  that  the  plaintiff  amend  in  three 
weeks  from  the  date  of  bis  order  for  amend- 
ment. 

Fraser  v.  Palmer,  at  Westminster,  May  29, 

lt>39. 


CBurrn'4  JJetiri). 
[Before  the  Four  Judges.] 

BILL  OF  EXCHANGE.— ACCEPTANCE. 

Two  persons  taking  a  bill,  which  appeared  to 
be  accepted  by  A.,  went  to  the  house  of  A.  and 
shewed  it  to  him,  and  he  said  that  it  was  his 
acceptance.  Upon  the  faith  of  this  repre- 
sentation, one  of  them  discounted  it,  and  it 
was  regularly  indorsed  to  him.  The  bill 
was  not  paid,  and  he  brought  his  action 
\       upon  it  against  A.    The  defendant  pleaded 
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that  he  did  not  accept,  and  the  defence  get 
up  teas,  that  the  bill  had  been  accepted  by 
A.'*  son  as  his  own  bill.  The  learned 
Judge  who  tried  the  case  told  the  jury  that 
a  person  might  become  liable  as  acceptor  by 
accepting  a  bill  in  his  own  handwriting,  by 
authorising  another  to  accept  it  for  him,  or 
by  ratifying  such  acceptance,  though  made 
without  his  prior  authority ,  and  left  it  to 
them  to  say  whether  in  fact  A.  had  made 
himself  liable  in  any  of  these  three  ways : 
Meld,  that  the  direction  was  right,  and 
that  the  Judge  was  not  bound  to  leave  it  to 
the  jury  to  say  whether  A.'sson  had  accepted 
the  bill  for  himself. 

This  was  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange,  payable 
three  months  after  date :  the  defendant  pleaded 
that  he  did  not  accept.  The  cause  was  tried 
at  the  Sittings  in  this  present  term  before  Mr. 
Justice  Coleridge,  and  a  verdict  was  found  for 
the  defendant. 

Mr.  Theobald  moved  for  a  rule  to  shew 
cause 'why  there  should  not  be  a  new  trial  on 
the  point  of  misdirection.  He  stated  that  the 
bill  was  dated  on  the  28th  of  May,  1838,  and 
was  addressed  to  the  defendant  at  the  place 
which  was  undoubtedly  the  defendant's  resi- 
dence. The  plaintiff  called  two  witnesses,  one 
of  whom  slated  that  at  a  little  public  bouse  at 
Westminster,  he  had  been  requested  to  dis- 
count a  bill,  and  had  promised  to  do  so,  if 
there  was  a  good  name  upon  it ;  that  the  bill 
was  produced  with  the  defendant's  name  upon 
it,  aod  that  he  and  the  other  witness  took  the 
bill  to  the  defendant's  house,  and  shewed  it  to 
the  defendant,  who  said  it  was  his  accep- 
tance. This  statement  was  corroborated  by 
the  person  referred  to.  On  the  part  of  the 
defendant,  his  son  was  called,  and  stated  that 
he  had  accepted  the  bill  for  himself ;  that  he 
never  had  accepted  bills  for  his  father;  and 
that  he  had  no  authority  to  accept  this  parti- 
cular bill  for  his  father.  The  learned  Judge 
told  the  jury  that  a  person  might  make  him- 
self liable  as  acceptor,  either  by  writing  the 
acceptance  with  his  own  hand— by  authorizing 
another  person  to  write  his  name  as  acceptor — 
or  by  ratifying  an  acceptance  made  without 
prior  authority ;  and  he  directed  them  to  find 
for  the  plaintiff,  if  they  believed  that  the  de- 
fendant had  adopted  the  acceptance.  The 
case  went  to  the  jury,  partly  on  the  question 
of  the  credibility  of  these  witnesses,  and  partly 
on  this  direction,  and  the  jury  having  found 
for  the  plaintiff,  must  be  taken  to  have  be- 
lieved that  the  defendant  had  represented  the 
bill  to  be  his  acceptance.  Upon  the  evidence 
which  was  given  on  behalf  of  the  defendant, 
the  questions  now  submitted  to  the  Court 
arose.  In  the  first  place,  the  question  was, 
whether  under  the  circumstances  stated,  the 
bill  could  in  point  of  law  be  said  to  be  the  de- 
fendant's acceptance.  It  was  clear  that  if  a 
stamp  was  once  appropriated  by  ^.as  the  accep- 
tor, so  as  to  make  A.  liable,  B.  could  not  by 
an  adoption  of  the  acceptance  remove  the  lia- 
bility of  A.,  nor  make  himself  liable.  Here 
the  defendant's  son  had  appropriated  the  stamp 


to  his  own  use,  and  had  thereby  Incurred  a 
liability  on  it.  That  was  a  substantive  act, 
which  could  not  by  adoption  become  the  act 
of  the  father.  In  the  next  place,  therefore, 
it  was  submitted  that  the  question  which  ought 
to  have  been  put  to  the  jury  was,  not  whether 
the  defendant  had  adopted  the  acceptance,  but 
whether  the  jury  believed  that  the  defendant's 
son  had  accepted  the  bill  for  himself.  The 
learned  Judge  in  leaving  the  case  as  he  had 
done,  had  therefore  misdirected  the  jury,  and 
the  defendant  was  entitled  to  a  new  trial. 

The  Court  intimated  that  the  point  con- 
tended for  was  untenable }  and  that  a  person 
who  had  admitted  an  acceptance  to  be  his, 
could  not  afterwards  defend  himself  on  the 
ground  that  it  was  the  acceptance  of  another 
person. 

Rule  refused.— Ansell  v.  Andrews,  T.  T. 
1839.   Q.  B.F.J. 


ATTENDANCE  OF  WITNESSES.— COSTS, 
TAXATION  OP. 

Where  an  official  decument  is  required  to 
be  produced  in  evidence,  the  Master  may 
properly  allow  in  taxation  a  sum  charged 
in  respect  of  the  attendance  of  the  officer  of 
the  Court  who  produces  it. 

The  Master  may  also  properly  allow  for  the 
attendance  of  witnesses  who  are  subpoenaed 
to  translate  old  records. 

The  Attorney  General  shewed  cause  against 
a  rule  calling  on  the  Master  to  review  his 
taxation  of  costs.  The  affidavits  on  which  the 
rule  had  been  obtained  stated,  that  several 
witnesses  had  been  called  to  prove  one  docu- 
ment, and  that  some  of  these  persons  were 
translators  of  ancient  records  of  the  courts. 
It  was  insisted  that  the  costs  of  these  witnesses 
ought  not  to  be  allowed.  There  was  also  an 
allowance  to  an  officer  of  the  Court  of  Chan- 
cery who  attended  to  produce  affidavits  from 
the  files  of  that  Court ;  this  was  likewise  ob- 
jected to,  yet  it  was  clear  that  the  allowance 
was  proper.  As  the  officer  of  the  Court,  he 
alone  had  the  proper  custody  of  the  affidavits, 
and  it  was  necessary  to  have  these  affidavits  in 
order  to  check  the  evidence  of  some  of  the 
witnesses  produced  at  the  trial.  As  to  the 
persons  who  had  translated  the  old  records, 
there  could  be  no  doubt  that  their  evidence 
was  most  necessary  in  order  to  assist  the  Court 
to  a  true  knowledge  of  the  facts  of  the  case, 
some  of  which  entirely  consisted  of  the  acts  of 
parties  in  former  times,  in  passing  fines  and 
recoveries,  taking  inquisitions,  and  other  pro- 
ceedings of  a  similar  sort. 

Mr.  Erie  in  support  of  the  rule. — Some  of 
these  witnesses  were  quite  unnecessary,  and 
the  costs  of  the  translation  of  records  ought 
not  to  have  been  allowed.  It  mav  be  proper 
enough  to  have  interpreter!  of  foreign  lan- 
guages, because  judges  and  jurors  are  not  pre- 
sumed to  be  acquainted  with  those  languages ; 
but  it  is  not  necessary  to  have  translators  of 
the  ancient  records  of  the  courts,  for  the 
courts  must  be  presumed  to  understand  the 
language  which  was  employed  in  them  in  former 
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times  j  and  the  judge  ought  to  be  able  to  direct 
the  jury  on  tbe  effect  of  these  records.  The 
law  therefore  cannot  recognise  these  witnesses 
as  necessary. 

Lord  Denman,  C  J. — On  the  whole  it  seems 
to  me  that  this  case  does  not  come  within  any 
of  the  rules  which  require  us  to  interfere  with 
the  Master's  discretion.  Tbe  attendance  of 
the  officer  of  a  court  to  produce  a  document 
from  that  court  cannot  be  objected  to,  if  that 
document  is  necessary.  It  is  perfectly  true 
that  the  judge  ought  to  be  able  to  direct  the 
jury,  but  it  is  for  the  convenience  of  all  parties 
that  these  persons  who  are  peculiarly  learned 
in  these  matters  of  ancient  records  should 
give  their  assistance  to  tbe  Court.  The  con- 
venience  is  sufficiently  great  to  amount  to  a 
justification  of  necessity.  There  is  no  ground 
for  our  interference  with  this  taxation. 

Rule  discharged. — Ashton  v.  Smith,  T.  T. 
1839.   Q.D.  F.  J. 


(Common  $Iratf. 

ATTACHMENT  FOB  NON-PERFORMANCE  OF 
AWARD.  —  NOTICE  OF  ENLARGEMENT  OF 
TIME. — DISAGREEMENT  OF  ARBITRATORS. — 
POWERS  OF  UMPIRE. 

Where,  in  a  bond  of  submission  to  a  reference, 
it  is  provided  that  the  arbitrators  may  en- 
large the  time  for  making  their  award,  and 
that  in  the  event  of  their  not  agreeing,  an 
umpire  shall  proceed  to  award,  with  a  like 
power  of  enlargement :  Held,  that  notice 
of  an  enlargement  by  the  umpire  before 
the  power  to  award  teas  vested  in  him  by 
the  non-agreement  of  the  arbitrators,  was 
sufficiently  notified  to  the  defendant  by  his 
being  verbally  informed  of  it  by  the  plain- 
tiff, at  the  time  of  his  calling  upon  him  to 
perform  the  award ;  that  the  power  of  the 
umpire  to  enlarge  the  time  was  not  delayed, 
until,  by  the  disagreement  of  the  arbitrators, 
he  was  empowered  to  enter  into  the  case, 
and  make  an  award ;  the  time  originally 
fixed  for  his  making  his  award  being  ante- 
cedent to  that  to  which  the  arbitrators  had 
eventually  enlarged  their  own  time;  and 
that  the  arbitrators  having  omitted  to  make 
their  award,  was  a  sufficient  proof  of  their 
non-agreement,  so  as  to  entitle  the  umpire  to 
act.    Certain  matters  being  referred  to  the 
umpire,  in  some  of  which  the  defendant 
teas  absolute  possessor  of  the  property 
upon  which  the  dispute  arose,  while  m 
others  he  only  held  a  share,  an  award,  di- 
recting him  to  do  certain  works  in  respect 
of  the  whole  matters,  but  with  regard  to 
that  portion  of  them  in  which  he  had  only  a 
share,  providing  that  the  directions  of  the 
award  should  go  only  so  far  as  his  interest 
extended ;  Held  good,  and  that  proof  on  the 
part  of  the  defendant  of  his  inability  toper- 
form  the  works  latterly  specified,  would  be 
sufficient  to  exempt  him  from  the  pefform- 


issue  against  him  for  the  non-performance  of 
an  award,  made  against  him  by  the  umpire,  to 
whom  all  matters  in  difference  had  been  re- 
ferred. 

The  bond  of  submission  to  reference  recited 
that  the  defendant  was  proprietor  or  holder, 
among  other  premises,  of  divers  weirs,  or 
hatches,  erected  at  different  times,  in  and 
upon  a  certain  river  in  the  county  of  Somerset, 
and  also  of  certain  banks  or  pieces  of  ground 
adjoining  the  said  river;  and  also  of  certain 
weirs  across  the  said  stream,  and  certain 
hatches  called  or  known  by  the  name  of 
Marsh  Mill  Weir,  and  Bailward  Weir,  and  the 
Horse  Croft  Hatches,  and  also  to  a  certain 
share  or  shares,  or  other  right  or  interest  in  Or 
to  other  hatches  over  a  certain  river  called 
Wincanton  river  in  the  said  county ;  and  that 
the  plaintiff  was  also  owner  of  certain  lands 
adjoining  thereto,  and  that  disputes  and  differ- 
ences having  at  different  times  arisen  between 
the  plaintiff  and  defendant  in  respect  of  the 
said  weirs  or  batches,  and  certain  damages 
having  been  sustained  thereon  by  the  plaintiff, 
he  had  proceeded  before  the  Commissioners  of 
Sewers  to  procure  the  prostration  and  removal 
of  the  said  weirs,  hatches,  &c. ;  and  that  on 
the  complaint  coming  on  to  be  heard  before 
the  said  commissioners,  it  was  agreed  that  the 
matters  so  in  dispute,  and  the  presentment 
before  the  said  commissioners  between  the  *aid 
plaintiff  and  defendant  should  be  referred  to 
two  arbitrators,  or  their  umpire,  who  was  ap- 
pointed ;  and  that  the  said  arbitrators  or  their 
umpire  should  decide  what  should  be  done  by 
the  said  parties  or  either  of  them,  or  what 
works  should  be  carried  on  in  respect  to  the 
matters  referred,  and  should  order  and  direct 
any  fence  to  be  made,  or  any  other  works  to 
be  done  which  should  be  proper  or  necessary 
for  the  regulation  of  the  said  channel  waters ; 
and  it  was  further  agreed  that  the  parties  were 
to  abide  by  any  award  which  should  be  made 
by  the  said  arbitrators,  on  or  before  the  20th 
of  August  then  next  ensuing,  or  such  other 
day  as  the  arbitrators  should  appoint ;  but  that 
in  case  the  said  arbitrators  should  not  be  able 
to  agree  in  their  award,  the  parties  should 
then  obey  any  award  that  the  said  umpire 
might  make  on  or  before  the  20th  day  of 
September  then  next  ensuing,  or  such  other 
day  as  the  said  umpire  by  writing  under  his 
hand  should  direct  and  appoint,  such  enlarge- 
ment of  the  time  for  the  making  of  the  said 
award  to  be  made  by  three  days  notice  in 
writing.   There  was  also  a  subsequent  under- 
taking that  in  case  of  the  disagreement  of  the 
arbitrators,  the  umpire  should  proceed  ex  parte. 

The  affidavits  on  which  the  rule  had  been 
obtained,  stated  that  the  arbitrators,  on  the 
14th  August,  had  enlarged  the  time  for  making 
their  award  until  the  2d  of  October;  and  that 
on  the  28th  of  September  they  had  also  en- 
larged it  to  the  1st  of  November ;  and  that  the 
umpire  had  also  enlarged  the  time  from  the 
17th  of  September,  to  the  1st  of  December, 
and  on  the  26th  of  November,  from  that  date 

That  the  award 


ence  of  the  award  in  that  respect. 

This  was  a  rule  calling  upon  the  defendant  I  to  the  20th  of  December 
to  shew  cause  why  an  attachment  should  not  ^  was  made  before  the  last  mentioned  day  by 
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him,  and  that  subsequently  a  demand  being 
made  upon  the  defendant,  in  conformity  with 
the  terms  of  the  award,  for  one  half  the 
amount  of  costs  incurred,  he  paid  it;  but  sub- 
sequently,  on  the  28th  February,  he  wrote  a 
note,  saying  that  he  had  no  idea  that  the 
umpire  had  enlarged  the  time,  and  that  there- 
fore be  should  not  perform  the  award :  that 
subsequently,  on  the  28th  of  April,  the  plaintitf 
personally  served  him  with  a  copy  of  the 
award,  and  required  him  to  perform  it ;  but 
that  the  defendant  refused  to  do  so  on  the 
same  ground  that  the  umpire  had  not  duly 
enlarged  the  time,  and  that  thereupon  the 
plaintitf  informed  him  that  the  umpire  had 
enlarged  the  time  on  the  17th  of  September. 

The  award  stated  the  fact  of  the  present- 
ment to  the  Commissioners  of  Sewers  and  the 
other  preliminary  matter  contained  in  the  bond 
of  submission,  and  then  went  on  to  allege  that 
the  said  arbitrators  duly  entered  upon  the 
business  of  the  said  award,  and  proceeded  to 
the  examination  of  the  witnesses,  but  that  not 
being  able  to  make  an  award  on  or  before  the 
20th  August,  in  pursuance  of  the  powers  given 
to  them,  they  did,  by  writing  under  their 
band,  on  the  14th  of  the  said  month  of 
August,  enlarge  the  time  for  making  their 
award  until  the  2d  day  of  October  then  next 
ensuing  and  now  last  past,  and  that  the  said 
arbitrators  having  on  the  28th  day  of  Septem- 
ber then  next  following,  by  writing,  &c.  fur- 
ther enlarged  the  time,  &c.  to  the  1st  day  of 
November,  &c.  and  then  being  unable  to  come  J 
to  any  agreement  upon  or  concerning  the  pre-  ; 
raises  in  the  several  matters  referred  to  them, 
they,  on  the  2d  October  last  past,  gave  notice 
to  the  umpire  that  there  was  no  probability  of 
their  making  any  award,  whereupon  he,  in 
pursuance  of  the  'powers  vested  in  him  as  um- 
pire, at  the  request  of  the  arbitrators,  and 
prior  to  the  said  1st  day  of  November,  did 
duly  enlarge  the  time  for  making  his  award 
until  the  1st  day  of  December  next  following, 
and  that  subsequently  he  did,  iu  pursuance  of 
the  same  power,  on  the  26th  of  November,  by 
writing,  &c.  duly  further  enlarge  the  time,  &c. 
until  the  20th  day  of  December  instant,  when 
he  made  his  award ;  and  he  then  proceeded  to 
order  and  direct  that  on  or  before  the  1st  day 
of  March  next  following  there  should  be  re- 
moved by  and  at  the  expense  of  the  defendant 
certain  hatches,  to  wit,  &c.  which  said  hatches 
should  never  again  be  restored  by  the  defen- 
dant, nor  should  any  others  be  erected  in  their 
place  or  on  or  near  the  sites  thereof;  but  it 
was  further  directed  that  the  award  should  re- 
late only  to  such  share,  right,  or  interest  as 
the  defendant  should  have,  or  might  hereafter 
become  possessed  of  in  respect  of  the  said 
batches. 

Sir  F.  Pollock  and  Kinglake  now  shewed 
cause,  and  objected,  first,  that  the  defendant 
had  not  had  sufficient  notice  of  the  enlarge- 
ment of  the  time  for  making  the  award  by  the 
umpire.  The  only  proof  of  notice  was  in  the 
affidavit,  in  which  it  was  sworn  that  at  the 
time  of  the  service  of  the  copy  of  the  award  on 
the  28th  of  April,  the  plaintiff  had  informed 


the  defendant  that  the  time  had  been  enlarged 
on  the  l?th  of  September.  The  enlargement, 
however,  had  not  been  properly  made  by  in- 
dorsement on  the  submission,  but  merely  by  a 
private  memorandum  made  between  the  arbi- 
trators. It  was  urged  that  the  defendant  was 
entitled  to  have  a  copy  of  the  written  paper  by 
which  the  enlargement  was  made  served  upon 
him.  Davis  v.  Fats,  15  East,  97.  The  date 
of  the  enlargement  by  the  umpire  was  not 
mentioned  in  the  award,  and  the  only  notice 
given  to  the  defendant  of  it  was  at  the  time  of 
the  service  of  the  copy  of  the  award. 

Secondly,  it  was  even  doubtful  whether, 
supposing  that  the  enlargement  had  been 
made  on  the  1 7th  of  September,  it  was  in  the 
power  of  the  umpire  to  take  that  step.  The 
arbitrators  were  proved  to  be  dealing  with  the 
matter  at  all  events  up  to  the  23th  of  Septem- 
ber, if  not  to  the  2d  of  October;  and  the 
power  of  the  umpire  could  not  be  said  to  com- 
mence until  that  of  the  arbitrators  ceased. 
Barton  v.  Ransom,  6  D.  P.  C.  384;  S.  C. 
3  Mees.  &  Wei.  322 ;  and  Dickins  v.  Jarvis, 
6  B.  &  C.  528,  were  alluded  to  on  this  point. 
These  objections,  it  was  submitted,  were  not 
matters  of  form  only,  but  affected  the  sub- 
stantial matter  before  the  Court ;  for  it  was 
for  the  plaintiff,  who  sought  to  bring  the  de- 
fendant into  contempt,  to  shew  distinct  and 
proper  grounds  for  bis  motion.  Even  sup- 
posing the  award  contained  any  allegation  of 
the  enlargement  of  the  time,  that  would  not 
be  sufficient  notice,  because  it  could  be  taken 
as  proof  of  nothing  but  the  judgment  of  the 
umpire. 

1  hirdly,  the  umpire  had  no  right  to  inter- 
fere, unless  in  the  case  of  the  disagreement  of 
the  arbitrators,  and  the  fact  of  the  disagree- 
ment ought  to  be  proved  by  affidavit.  Sprig-ens 
v.  Nash,  5  M.  &  oel.  193,  shewed  that  where 
the  umpire  was  directed  to  interfere  in  case  of 
the  disagreement  of  the  original  arbitrators, 
that  disagreement  was  necessary  to  give  the 
umpire  the  power  to  act.  The  mere  allega- 
tion of  disagreement  on  the  face  of  the  award 
was  insufficient,  but  it  should  be  shewn  to 
have  takeu  place  by  affidavit. 

Fourthly,  the  award  upon  the  face  of  it 
decided  matters  which  in  the  submission,  it 
was  admitted,  were  not  within  the  jurisdiction 
of  the  arbitrators ;  for  although  by  the  submis- 
sion it  appeared  that  the  defendant  possessed 
only  a  share  of  some  of  the  hatches  or  weirs, 
yet  the  award  ordered  them  all  to  be  removed 
by  him  and  at  his  expense.  The  award  was 
not  binding  upon  the  defendant  as  to  a  part, 
and  was  not  binding  therefore  in  any  respect. 
The  defendant  could  uot  perform  the  award, 
for  he  was  called  upon  to  perform  certain 
matters  which  were  not  under  his  controul, 
and  therefore  this  rule  ought  not  to  be  granted. 
In  case,  however,  that  the  attachment  should 
issue,  how  could  his  imprisonment  terminate? 

Tindal,  C.  J. — He  might  give  his  consent  as 
to  his  share  of  the  weirs. 

Colltnan,  J. — It  would  be  for  him  to  serve 
notice  upon  the  plaintiff  that  he  was  willing, 
as  far  as  he  was  able,  to  perform  the  award 
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and  to  pay  the  expense,  and  that  would  be  a  I  was  given  of  it  to  the  party.   Now  the  ease  of 


Sufficient  performance  of  the  award. 

Sir  F.  Pollock.— -The  award  required  the 
hatches  to  be  removed  before  the  1st  March  ; 
and  that,  therefore,  would  be  an  insufficient 
performance  of  its  provisions 

Ttndal,  C.  J.— But  then  it  goes  on  to  say 
thai  this  part  of  the  award  shall  only  apply  to  the 
interest  which  the  defendant  may  or  shall 
have.  Therefore,  all  that  he  can  do  is  to  say 
that  he  consents  to  the  removal  of  the  hatches. 

Sir  F.  Pollock. — The  plaintiff  was  bound  to 
shew  that  the  defendant  was  in  a  condition  to 
perform  the  award,  and  if  he  could  not  shew 
that,  he  was  not  entitled  to  this  rule.  Although 
the  rest  of  the  award  might  be  good,  yet  the 
plaintiff  was  not  entitled  to  come  to  the  Court 
to  require  it  to  put  its  criminal  jurisdiction 
into  operation,  where  a  portion  of  it  could 
not  be  performed.  Mac  Arthur  v.  Campbell, 
2  Ad.  &  Ellis,  52,  was  cited. 

fFilde,  Serjeant,  Beret  and  Butt,  in  support 
of  the  rule.  The  defendant  by  paying  his 
share  of  the  costs  under  the  award  had  adopted 
its  provisions,  and  had  waived  any  objections 
he  might  have  to  it. 

As  to  the  notice  of  enlargement,  there  was 
no  case  in  which  the  Court  had  held  that  the 
defendant  was  entitled  to  notice  of  enlargement 
until  the  award  was  made,  and  as  the  affidavits 
here  proved  the  enlargement  to  have  been  duly 
made,  and  the  defendant  to  have  been  informed 
of  it  when  the  award  was  served,  the  objections 
on  this  ground  against  the  granting  of  this 
rule  could  not  be  maintained.  Re  Bower,  1 
B.  &  C.  264,  shewed  that  the  conveyance  of 
knowledge  of  the  enlargement  to  the  defen- 
dant was  enough. 

The  term  "disagreement"  used  in  the  submis- 
sion did  not  signify  an  absolute  disagreement, 
but  simply  the  non-agreement  of  the  arbitra- 
tors.  fFatson  on  Awards,  p.  81. 

As  to  the  objection  to  the  award,  when  an 
award  ordered  several  things  to  be  done,  the 
party  defendant  might  show  any  reasons  to 
the  Court  which  prevented  his  doing  them,  and 
the  award  was  not  bad  because  he  could  not 
do  them.   The  defendant  here,  however,  had 
shewn  no  reason  why  he  could  not  perform 
the  award,  and  the  Court  could  not  conjecture 
his  inability,  nor  could  they  guess  at  the  extent 
of  the  authority  of  the  defendant  by  looking  at 
the  award.   Such  grounds  as  were  set  up  here 
in  answer  to  this  motion  might  be  grounds  of 
application  for  a  rule  to  set  aside  the  award, 
but  the  Court  could  not  now  act  upon  them. 
Holland  v.  Brooks,  6  T.  R.  161.    The  Court, 
therefore,  would  not  hesitate  to  grant  the  at- 
tachment prayed,  more  especially  as  it  would 
at  all  times  be  in  the  power  of  the  defendant 
to  discharge  it,  upon  his  shewing  that  he  had 
sufficiently  performed  the  award. 

Tindal,  C.  J. — It  appears  to  me  that  the  ob- 
jections which  have  been  urged  against  the 
issuing  of  the  attachment  in  this  case  have  been 
well  answered.  The  first  objection  made  is 
that  the  regular  enlargement  of  the  time  by 
the  umpire,  oy  whom  the  award  was  made,  was 
never  communicated,  or  that  no  proper  notice 


Davis  v.  Vass,  shews  that  in  order  to  obtain  an 
attachment  for  the  non-performance  of  an 
award,  if  it  be  not  made  within  the  time  origi- 
nally granted,  two  things  are  necessary ;  first, 
it  must  appear  by  affidavit,  that  the  time  wax 
actually  enlarged  in  the  manner  allowed  by 
law  ;  and  secondly  that  notice  of  the  enlarge- 
ment was  given  to  the  party  against  whom  the 
attachment  was  required  to  issue,  before  the 
time  at  which  the  award  is  to  be  performed. 
Notice  is  all  that  is  referred  to,  and  I  think  that 
the  notice  which  was  verbally  given  on  the  18th 
April  was  sufficient.    When  that  notice  was 
given  the  defendant  did  not  say  either  "  this  is 
not  the  notice  which  I  expected"  or,  *'  give  me 
a  copy  of  the  original  writing,"  and  it  seems 
to  me  that  the  principle  laid  down  in  Re  Bower, 
that  knowledge  of  the  enlargement  of  the  lime 
being  brought  home  to  the  party  is  sufficient, 
must  be  applied  to  this  case.   The  second  ob- 
jection is,  that  in  order  to  enable  the  umpire 
to  make  this  award  and  to  justify  this  motion, 
the  arbitrators  should  be  shown  to  have  dis- 
agreed, and  their  disagreement  should  have 
been  judicially  made  known  to  the  umpire. 
Now  this  turns  much  upon  the  meaning  or  the 
term  disagreement,  and  it  is  said,  that  unless 
there  was  a  disagreement,  the  umpire  never 
had  authority  to  act  at  all,  and  that  he  has  no 
power  to  make  this  award.    Now  looking  at 
the  terms  of  the  bond  of  submission,  I  think 
that  the  word  "  disagreement"  there  is  to  have 
precisely  the  same  meaning  as  non-agreement. 
In  one  part  of  the  bond  it  is  expressly  said,  that 
if  the  arbitrators  "do  not  agree"  in  their  award 
the  case  is  to  go  to  the  umpire  ;  and  it  appears 
abundantly  on  the  face  of  the  proceedings  that 
they  did  not  agree  ;  for  the  fact  of  no  award 
having  been  made  until  after  the  time  limited 
had  expired,  and  of  the  award  having  in  fact 
been  made  by  the  umpire,  amount  at  least 
primd facia  to  information  to  the  court  that  they 
had  not  agreed.   The  third  objection  is,  that 
the  umpire  never  had  any  power  at  all  to  make 
his  award,  becausa  there  was  no  disagreement 
between  the  arbitrators  before  the  20th  Septem- 
ber, as  to  which  the  terms  of  the  reference  were 
that  the  arbitrators  should  make  their  award  on 
or  before  the  20th  August,  but  in  case  of  their 
dissent,  (or  non-agreement)  the  umpire  should 
have  the  power  to  make*  his  award  before  the 
20th  September ;  then  there  is  power  given  to 
each  to  enlarge  the  time,  and  it  appears  that 
the  arbitrators  finding  that  they  could  not 
agree  before  the  20th  August,  enlarge  the  time 
until  September,  and  then  comes  the  umpire 
and  enlarges  his  time  until  a  month  later,  and 
then  again  each  of  thein  throw  the  time  over 
for  a  month.   Then  unless  we  were  to  say  that 
the  reasonable  mode  of  carrying  the  intentions 
of  the  parties  into  effect  is  to  be  thwarted  by 
nice  distinctions,  I  think  we  must  say  that  the 
umpire  in  the  course  which  he  pursued,  adop- 
ted that  line  of  conduct  which  was  best  calcu- 
lated to  carry  the  intentions  of  the  parties  into 
effect.  This  brings  us  then  to  the  last  objection, 
which  is,  that  a  part  of  the  award  is  either  out 
of  the  power  of  the  defendant  to  perform  at  all, 
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Ill 


or  is  out  of  the  authority  of  the  umpire  to  order. 
Now  I  do  not  distinctly  see  that  it  is  out  of  the 
defendant's  power  to  perform.    We  have  no 
affidavits  to  shew  that  such  is  the  case, 
and  all  turns  upon  the  construction  to  be  put 
on  the  terms  of  the  references.    It  is  said  that 
the  defendant  is  the  proprietor  of  certain 
hatches ;  and  then  it  is  said  with  respect  to  cer- 
tain others  that  he  had  a  share  or  shares,  or 
other  right  or  interest  in  them,   The  umpire 
has  taken  upon  himself  to  decide  with  respect 
to  two  of  the  first,  that  they  shall  be  prostrated, 
and  also  with  respect  to  a  third  hatck,  in 
which  the  defendant  is  said  only  to  possess  a 
share,  that  that  shall  also  be  prostrated  within 
a  given  time  ;  and  then  he  says,  that  he  makes 
the  award  only  to  extend  so  far  as  any  rif  ht  or 
interest  which  the  defendant  may  possess.  It 
appears  to  me  then  that  when  this  investigation 
was  goinff  on  before  the  umpire,  these  uncer- 
tain words  in  the  submission  were  taken  by 
him  to  apply  only  in  their  limited  extent  to  one 
of  the  weirs,  and  not  to  all  of  them,  and  he 
therefore  has  made  his  award,  so  as  not  to 
leave  the  defendant  open  to  an  action  of  tres- 
pass; and  most  undoubtedly  if  it  shall  appear 
that  as  regards  those  matters  to  which  this  at- 
tachment goes,  the  defendant  will  be  liable 
to  perform  in  the  award,  that  of  itself  will  be  a 
sufficient  answer  to  that  part  of  it ;  but  if  seve- 
ral matters  are  referred  to  an  arbitrator,  and 
are  directed  by  him  to  be  performed,  it  is  no 
sufficient  answer  to  amotion  for  an  attachment 
to  say,  that  one  of  them  might  subject  the 
party  to  an  action,  if  nothing  has  been  done  by 
him  to  shew  his  willingness  to  perform  the 
award. 

Therefore  this  rule  must  be  absolute ;  but  the 
attachment  maybe  in  the  office  for  one  month 

Vavghan,  Coltman,  and  Erskin*,  J  J.  con- 
curred. 

t  K?]e*bso\ute.—  Doddineton  y.  Baitwaru. 
i .  i .  loo!/.    C«  P. 
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COMMON  LAW  SITTINGS, 

Oucfn'tf  Bftttfi. 
Trinity  Term,  2d  Vict.,  3Ut  May,  1839. 
This  Court  will  on  the  13th  day  of  June 
next,  hold  Sittings,  and  will  proceed  in  dis- 
posing of  the  business  in  the  New  Trial  Paoer 
on  the  13tl,f  14th,  15th,  17th.  18th,  and  19th 
of  the  said  month,  and  in  the  Special  Paper  on 

the  22d  of  June,  and  on  the  last-mentioned 
argued  JUdgment  in  ca8e"  Previously 

At  Nisi  Priue— After  Trinity  Term,  1839. 

MIDDLESEX. 

Thursday  Junel3/For  c»uses  with  Judg 

I    ment,  if,  &c.  only. 

Wednesday  July  3/ Adjournment  day,  Com- 
7     L    mon  Juries. 


Common  $Uratf. 

Trinity  Term,  2nd  Victoria, 

Saturday,  1st  June,  1839. 

This  Court  will,  on  the  13th  day  of  June 
instant,  hold  Sittings,  and  will  proceed  in  dis- 
P°S*?*  of  the  husiness  now  pending  in  the  paper 
of  New  Trials,  and  in  the  Special  Paper  of  this 
Court  on  the  same  13th,  and  on  the  Uth,  and 
15th  days  of  June  following,  and  also  on  the 
19th  and  three  following  days  of  the  same 
month,  commencing  with  the  Country  New 
1  rials.  J 


erdjeqwr  of  fclca*.  . 

Trinity  Term,  2nd  Victoria, 

Thursday,  30th  May,  1839. 


This  Court  will,  on  the  1 3th  dayof  June  next, 
hold  sittings,  and  will  proceed  in  disposing  of 
the  business  in  the  Special  Paper  on  the  same 
day,  and  on  the  following  day,  namely,  the 
14th  of  June;  and  on  the  same  Nth  dayof 
June,  and  on  the  15th,  19th,  20th,  21st,  and 
22nd  days  of  the  same  month  will  proceed  in 
disposing  of  the  business  now  pending  in  the 
paper  of  New  Trials. 
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Purchasers'  Protection. 

Designs  Copyright  Extension. 
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ftautt  at  JLorW. 

To  improve  the  Practice  and  Proceedings  in 
the  Court  of  Pleas  of  Durham. 

To  enable  Justices  of  Assize  on  their  Circuits 
to  take  inquisition  of  all  Pleas  in  the  Court 
of  Exchequer  of  Pleas,  without  Special  Com- 
mission. 

[For  3d  reading.] 
Bel  per  Small  Debts  Court  Bill. 


H2fl"j>p  of  CommoiuT. 

ADMINISTRATION  OF  JUSTICE. 

To  improve  County  Courts.1 

[In  Select  Committee.]  Lord  John  Russell. 
For  holding  District  Sessions  of  the  Peace. 

[For  2d  reading.]         Lord  John  Russell. 
For  keeping  and  authenticating  non-parochial 
Registers  of  Births,  Deaths,  and  Marriages. 
[In  Committee.]    Lord  John  Russell 
For  regulating  the  Police  Courts  in  the  Me- 
tropolis. [In  Committee.] 
For  the  belter  ordering  of  Prisons. 

[In  Committee.]        Lord  John  Russell. 
To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  J  ustices.  Lord  John  Russell. 
[In  Committee*] 
For  further  improving  the  Police  in  and  near 
the  Metropolis.  Mr.  F.  Maule. 
[For  2d  reading.] 
Small  Debts  Court  Bills  for  the  following 
places : — 
Aberford,  Newark. 
Bury,  (Lancashire)   Newton  Abbot, 
Chesterfield,  Nottingham, 
Eckington,  and 
Glossop,  Mansfield, 
Grantham,  Oldham, 
Halifax,  Hudders-  Pontefract, 
field,  &  Bradford  Rochdale, 
Hatfield,  Rotherham, 
Kingsbridge  and  Tavistock, 

Dodbrooke,  Warrington, 
Leeds,  West  Ham, 

Liskeard,  Worksworth, 
Liverpool,  Yorkshire. 
To  enable  the  Justices  at  Quarter  Sessions  to 
appoint  a  Clerk  of  the  Peace  in  certain 
Cases.    [In  Committee.]     Mr.  Pakington. 
To  abolish  Grand  Juries.  Mr.  Pryme. 

For  regulating  the  mode  of  establishing  Rules 
of  Proceedings  in  the  Borough  Courts  of 
England  and  Wales.  [Passed.] 
To  amend  the  Law  relating  to  double  and 
treble  Costs,  to  pleading  the  General  Issue, 
and  as  to  Notice  and  Limitation  of  Actions. 
[In  Committee.]  Sir  F.  Pollock. 

To  amend  the  Law  relating  to  the  Custody  of 
Infants.  J^In  Committee.] 


Serjt.  Talfourd. 


6  The  Select  Committee  on  this  Bill  consists 
of  Sir  George  Grey,  the  Solicitor  General,  Mr. 
Erie,  Major  Wood,  Sir  Edward  Knatchbull, 
Mr.  Hawes,  Mr.  Miles,  Sir  J.  Y.  Buller,  Mr. 
Aglionby,  Sir  F.  Freemantle,  Mr.  Handley,  Sir 
James  Graham,  Mr.  Wilbraham,  Sir  Charles 
Lemon,  Lord  Barrington. 


To  amend  the  Imprisonment  for  Debt  Act,  as 
to  Advertisements. 

[In  Committee.]      The  Attorney  General. 

LAWS  OP  PROPERTY. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]    Mr.  Serjt.  Talfourd. 
For  the  Enfranchisement  of  Lands  of  Copyhold 
and  Customary  Tenure. 
[In  Committee.]    Mr.  James  Stewart. 
For  securing  the  Benefit  of  Inventions  in  Arts 

and  Manufactures.         Mr.  Mackinnon. 
To  render  the  Owners  of  Small  Tenements 
liable  to  the  payment  of  Rates  assessed 
thereon.  Mr.  Robert  Gordon. 

In  Committee.] 

LAW  OP  ELECTIONS. 

For  the  registration  of  Parliamentary  Electors. 

[In  Committee.]  Mr.  Attorney  General. 
Controverted  Elections.  Lord  Mahon. 

[For  2d  reading.] 
To  amend  the  jurisdiction  for  the  Trial  of 
Election  Petitions.  Sir  R.  Peel. 

[For  2d  reading.] 
For  assimilating  the  qualification  of  Electors 
as  Voters  for  Coroners  to  that  of  the  con- 
stituency of  members  of  Parliament,  and 
taking  the  Poll  at  Election  for  Coroners  in 
one  day.  Sir  H.  Fleetwood. 

For  extending  the  qualification  of  Voters  for 
members  iu  Parliament  representing  Coun- 
ties, to  the  occupiers  of  houses  of  the  clear 
annual  value  of  10/.  as  in  Boroughs. 

Sir  H.  Fleetwood. 
Negatived: — For  the  motion    .  81 
Against  it  .    .    .  207 

To  prevent  persons  from  losing  their  votes 
at  an  election  by  removal  after  the  preceding 
Registration. 

[In  Committee]  Mr.  Gibson. 

SHBRIPF8  ; — HIGHWAYS  ; — SEWERS. 

To  amend  the  Laws  relating  to  Highways. 

[In  Committee.]  Mr.  Barneby. 

To  alter  and  amend  thcLaws  relating  to  Sewers. 

In  Committee.]       Mr.  Christopher. 
To  regulate  the  expences  to  be  incurred  by 
persons  serving  the  office  of  High  Sheriff 
in  England  and  Wales.    [In  Committee.] 


THE  EDITOR'S  LETTER  BOX. 

We  have  been  enabled  to  give  all  the  Ques- 
tions put  at  the  recent  Examination,  and 
though  not  in  every  instance  in  the  exact  terms, 
our  readers  may  rely  that  they  are  substantially 
correct. 

The  letter  of  T.  B.  C,  and  several  on  Attor- 
neys wearing  gowns,  have  been  received. 

"  An  Articled  Clerk,"  who  asks  "  how  soon 
after  passing  an  Examination  it  is  necessary  to 
be  admitted  an  attorney?  and  how  soon  after 
being  admitted  it  is  necessary  to  takeout  a  cer- 
tificate ?"  is  informed  that  the  time  may  be 
enlarged  by  a  Judge ;  otherwise  the  admission 
must  take  place  the  term  next  following  the 
examination.  According  to  several  cases 
which  we  have  frequently  referred  to,  if  the 
party  does  not  practise,  he  need  not  take  out  a 
certificate. 
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"         **  Quod  magi8  ad  nos 

Pertinet,  et  oescire  malum  est,agitamus. 


HO  RAT 


THE 


NEW  EQUITY  ARRANGEMENTS. 


The  important  subject  of  the  present  state 
of  the  arrears  in  Equity  was  brought  before 
parliament  by  Lord  Lyndhurst  on  Friday 
the  8th  instant,  and  we  have  never  heard  a 
debate  conducted  with  greater  temper,  abi- 
lity, and  moderation  on  all  sides.    For  once, 
Reform  in  Chancery  was  discussed  in  a 
spirit  almost  entirely  unclouded  by  party 
feeling,  and  with  a  sincere  desire  to  meet 
the  necessity  of  the  case.    The  grievances 
of  the  suitor  and  the  public  were  admitted 
by  all.    No  attempt  was  made  to  disguise 
or  conceal  the  immense  arrear  of  business, 
or  its  lamentable  effect  on  the  suitor.  The 
existing  state  of  things  was  allowed  by  the 
Lord  Chancellor  to  be  intolerable,  and  Lord 
Langdale  considered  that  the  evils  had  even 
been  understated  by  Lord  Lyndhurst.  The 
arrears  of  the  Court  of  Chancery,"  said  his 
Iiordship,  "constituted  an  enormous  and 
intolerable  grievance,  as  observed  by  his 
noble  and  learned  friend  opposite,  which 
ought  to  be  got  rid  of  as  soon  as  possible. 
He  believed  that  his  noble  and  learned  friend 
had  understated  the  case,  notwithstanding 
the  clear  and  forcible  manner  in  which  he 
had  brought  it  forward."    The  details  of 
this  grievance  are  familiar  to  our  readers. 
We  have  been  labouring  in  the  cause  for  the 
last  five  years,  and  since  last  November 
more  especially,  we  have  thought  it  right 
to  devote  much  space  and  constant  attention 
to  the  subject.    At  the  commencement  of 
the  four  last  terms  we  have  brought  forward 
the  exact  state  of  the  arrears  in  each  of  the 
three  Courts  of  Equity  from  authentic 
sources,  and  we  have  shewn  that  so  far  from 
any  decrease  having  been  made,  the  arrear  is 
on  the  increase.  Does  this  arise  from  the  in- 


attention of  the  Equity  Judges  ?  Certainly 
not.  Judges  more  laborious  or  pains-taking- 
who  give  more  of  their  time  to  the  judicial 
duties,  never  sat  on  the  bench.  They  are  in 
fact  overworked,  and  this  to  the  injury  of  the 
suitor.  This  was  well  put  by  Lord  Lynd- 
hurst, "I  believe,"  he  said,  "that  thev 


exercise  more  time  and 


vol.  xviii. — wo.  531. 


they 

more  energy  upon  it 
than  any  country  ought  to  require  of  its 
judges.    I  am  one  of  those  who  think  that 
a  judge  should  not  occupy  his  mind  totally 
with  the  administration  of  justice.  There 
is  not  any  pursuit  which  does  not  tend,  if 
a  man  devotes  himself  exclusively  to  it/  to 
narrow  the  intellect  and  contract  the  under- 
standing.   A  judge  ought  to  look  abroad, 
and  cultivate  literature  and  science ;  for  the 
lights  they  so  acquire,  reflect  back  on  the 
bench,  and  afford  force  and  vigour  to  the 
judgment  they  pronounce."    Let  us  con- 
trast this  with  the  Lord  Chancellor's  account 
of  the  mode  in  which  the  time  of  the  present 
judges  is  employed,  and  we  shall  see  how 
much  time  they  have  for  any  other  pursuits. 
"  In  communicating  with  the  Vice  Chan- 
cellor on  that  day,"  he  said  "  he  found  that 
he  had  commenced  his  labours  for  the  day 
at  four  o'clock  in  the  morning,  the  very  hour 
at  which  he  (the  Lord  Chancellor)  had  con- 
cluded his  labours  of  the  previous  day,  so 
that  the  Court  of  Chancery,  it  might  be 
said,  was  up  all  night." 

But  we  think  it  unnecessary  to  occupy 
any  further  space  in  shewing  either  the 
magnitude  of  the  present  arrear,  or  the  in- 
sufficiency of  the  present  judicial  power  to 
dispose  of  it.  If  no  new  business  were  set 
down,  it  would  require  at  least  three  years 
to  dispatch  the  business  now  before  it.  Let 
us  therefore  turn  to  the  remedy  proposed. 
Lord  Lyndhurst  considers  that  two  new 
judges  should  be  appointed ;  one  in  the  Court 
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of  Chancery,  and  another  in  the  Exchequer 
to  dispose  of  the  Equity  business  there,  and 
to  preside  in  the  Privy  Council,  but  he  is  un- 
willing to  go  further  than  this.  When  pressed 
as  to  the  difficulty  that  thia  plan  might  proba- 
bly increase  the  appeals  to  the  Lord  Chancel- 
lor, he  said,  that  if  this  were  so,  he  would  pro- 
vide a  remedy ;  but  he  did  not  feel  disposed 
to  provide  for  it  before  he  was  certain  that 
it  would  occur.  He  was  also  asked  whether 
it  would  not  be  better  to  have  both  of  the 
new  judges  in  the  Court  of  Chancery,  rather 
than  continue  the  Equity  jurisdiction  in  the 
Court  of  Exchequer  ?  but  this  he  seemed 
unwilling  to  do.  It  will  be  seen,  therefore, 
that  Lord  Lyndhurst's  plan  leaves  untouched 
what  have  always  appeared  to  us  two  of 
the  great  evils  of  the  present  system— the 
exposing  the  suitor  to  the  Keeper  of  the 
Great  Seal  to  the  chances  of  political  con- 
tention, and  the  unsatisfactory  state  of  the 
appellate  jurisdiction  of  the  House  of  Lords. 

The  Lord  Chancellor  and  the  Master  of 
the  Rolls  went  further.  The  Lord  Chan- 
cellor declared  that  he  adhered  to  his  opi- 
nions as  formerly  expressed,  and  to  his 
former  plan ;  and  Lord  Langdale  boldly 
supported  the  doctrine  of  separation  to  its 
fullest  extent.  "  In  his  opinion  they  ought 
to  separate  the  judicial  from  the  political 
functions  of  the  Lord  Chancellor  altogether. 
It  was  impossible  that  he  could  perform  both 
efficiently.  He  also  thought  that  they  could 
not  have  a  perfect  remedy  for  all  the  griev- 
ances at  present  existing  in  the  Court  of 
Chancery  unless  they  had  a  constantly  sitting 
Court  of  Appeal  in  that  House,  independent 
of  the  Judges  of  the  Court  of  Chancery." 
However,  both  their  Lordships  admitted  that 
they  must  look  not  merely  to  what  they 
would  wish,  .but  to  what  might  be  carried. 
The  Lord  Chancellor  said  he  would  gladly 
accept  any  thing  as  a  palliative ;  he  would 
not  object  to  a  proposition  merely  because 
he  did  not  think  it  sufficient ;  he  should  be 
glad  to  have  it  if  it  did  something,  though 
more  might  be  required ;  but  both  his  Lord- 
ship and  the  Master  of  the  Rolls  guarded 
themselves  against  any  admission  that  the 
appointment  of  one,  or  even  of  two  judges, 
would  be  a  satisfactory  and  final  settlement 
of  the  question.  The  result  of  this  very  in- 
teresting and  important  debate  was,  that  as 
Ix)rd  Lyndhurst,  in  our  opinion  with  great 
propriety,  declined  to  introduce  a  bill  him- 
self for  the  appointment  of  a  Judge,  the  Lord 
Chancellor  agreed  to  do  so,  with  the  consent 
of  all  parties  present.  We  do  not  know 
whether  we  are  to  include  Lord  Brougham 
in  this  understanding,  as  he  left  the  House 


after  having  spoken,  and  without,  we  think, 
acceding  distinctly  to  the  proposition.  We 
may  here  say,  by  the  way,  that  it  was  quite 
unnecessary  for  hie  Lordship  to  defend  his 
judgments  when  Chancellor  :  they  are  most 
able  and  instructive,  and  are  admitted  to  be 
so  by  the  profession. 

We  now,  therefore,  wait  to  see  the  pro- 
posed bill.  We  also  humbly  venture  to  say, 
that  if  it  merely  goes  to  the  proposed  ex- 
tent, it  will  not  go  far  enough ;  still,  under 
all  the  circumstances  of  the  case,  and  con- 
sidering the  state  of  the  session,  we  shall  be 
glad  to  see  two  additional  Judges  appointed, 
as  perhaps  the  only  practicable  course,  espe- 
cially as  it  is  not  pretended  to  be  a  settle- 
ment of  the  question.  Whether  both  of 
these  Judges  should  be  in  the  Court  of  Chan- 
cery, or  one  in  Chanaery  and  the  other  in 
the  Exchequer,  is  the  next  point  to  be  con- 
sidered. 


THE  LAW  OF  ATTORNEYS. 


TAXATION  OF  COSTS. 

We  have  from  time  to  time  collected  the 
law  relating  to  the  taxation  of  costs ;  see 
1  L.  O.  299,  397;  7  L  O.  164,  264; 
8  L.  O  25  ;  11  L.  O.  335;  12  L.  O.  17; 
14  L.  O.  372,  405;  16  L.  O.  135,  225, 
384.    We  now  add  the  following  case  : 

In  this  case  the  defendant  having  become 
bankrupt,  Aider  son,  B.,  at  the  request  of  the 
assignees,  made  the  following  order : — *'  I  do 
order  that  Mr.  A.,  the  defendant's  late  attor- 
ney, do,  within  three  weeks,  deliver  to  the 
attorney  for  the  assignees  of  the  defendant, 
his  hill  of  costs  in  this  and  other  actions,  in- 
cluding those  of  a  judgment  obtained  against 
B.  C. ;  the  same  when  delivered,  to  be  referred 
to  the  Master  to  be  taxed,  the  attorney  of  the 
assignees  undertaking  to  pay  him,  from  time 
to  time,  a  rateable  dividend  of  the  money  due 
to  him,  if  any,  and  reserving  to  him  any  lien 
to  which  he  may  be  entitled,  the  said  Mr.  A. 
to  give  credit  for  all  sums  of  money  received 
by  him,  &c."  Humphrey  had  obtained  a  rule 
nisi  to  set  aside  thin  order,  on  the  ground  that 
the  learned  Judge  had  no  authority  to  order 
the  delivery  of  a  hill,  except  upon  an  under- 
taking to  pay  the  whole  amount.  Parke,  B.  said 
an  attorney  is  an  officer  of  the  Court,  and  I 
see  no  reason  why  the  Court  should  not  com- 
pel him  to  let  his  client  know  what  claim  he 
has  against  him.  When  the  client  has  once 
got  a  signed  bill,  then  he  may  consider  whe- 
ther he  will  have  it  taxed  upon  an  undertaking 
to  pay  the  balance.  I  have  not 'the  least  doubt 
about  ihe  right  of  the  client  to  have  a  signed 
hill,  and  the  only  question  is  as  to  the  as- 
signees, and  it  is  difficult  to  see  any  distinc- 
tion between  their  rights  and  his.  So  much 
of  the  order  as  relates  to  the  taxation  of  the 
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hill,  and  to  the  undertaking,  must  he  struck 
out,  and  the  rule  must  he  discharged  as  to  the 
rest.  Alderson,  B. — At  common  law  an  attor- 
ney had  a  right  to  have  his  bill  settled  by  a 
jury.    The  2  Geo.  3,  c.  23,  restrained  that 
right  by  giving  the  client  an  opportunity  of 
taxing  the  bill.   But  the  statute  has  no  re- 
ference whatever  to  the  power  of  the  Court  to 
order  an  attorney  to  deliver  a  bill  or  account 
for  money  received ;  it  is  merely  restrictive  of 
the  right  of  the  attorney  to  go  to  a  jury. 
Gurnet/,  B. — Formerly  there  were  two  orders, 
one  to  deliver  the  bill,  and  another  to  have  it 
taxed.    1  cannot  see  any  hardship  in  em- 
bodying the  whole  in  one  order,  more  espe- 
cially as  it  is  the  practice  to  allow,  on  taxation, 
for  making  out  the  bill  of  costs.    Rule  dis- 
charged, except  so  far  as  relates  to  the  taxa- 
tion of  the  bill,  and  the  undertaking  to  pay. — 
Clarkson  v.  Parker,  7  Duwl.  87;  S.  C.  4  Alee 
&  Wels.  532. 


CHANGES  IN  THE  LAW 

IN  THE  PRESENT  SESSION  OF  PARLIAMENT. 

No.  1. 
2  Vict.  c.  II. 

PROTECTION  OF  PURCHASERS. 

An  act  /or  the  better  Protection  of  Purchas- 
ers against  Judgments,  Crown  Debts,  Lis 
pendens,  and  Fiats  in  Bankruptcy. 

[4th  June  1839.] 

1.  No  Judgments  to  be  hereafter  docketted 
under  the  provisions  of  4  &  5  W.  &  M.  c.  20. — 
Whereas  it  is  desirable  that  further  protection 
should  be  afforded  to  purchasers  against 
judgments,  crown  debts,  and  lis  pendens  :  Be 
it  therefore  enacted  by  the  Queen's  most  ex- 
cellent majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
aud  Commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same, 
that  no  judgment  shall  hereafter  be  docketted 
under  the  provisions  of  an  act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  their  late 
Majesties  King  William  and  Queen  Mary,  in- 
tituled "An  act  for  the  better  discovery  of 
judgments  in  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  at  Westmins- 
ter, but  that  all  such  dockets  shall  be  finally 
closed  immediately  after  the  passing  of  this 
act,  without  prejudice  to  the  operation  of  any 
judgment  already  docketted  and  entered  under 
the  said  recited  act,  except  so  far  as  any  such 
judgment  may  be  affected  by  the  provisions 
herein-after  contained. 

2.  As  to  judgments  already  docketted.  1  Vict, 
c.  1 10.  — Aud  be  it  enacted,  that  no  judgment 
already  docketted  and  entered  under  the 
said  recited  act  of  their  late  Majesties  King 
William  and  Queen  Mary  shall,  alter  the  first 
day  of  August  one  thousand  eight  hundred 
and  forty-one  affect  any  lands,  tenements,  or 
hereditaments,  as  to  purchasers,  mortgagees, 
or  creditors,  unless  and  until  such  memoran- 
dum or  minute  thereof  as  is  prescribed  in  au 
act  passed  in  the  first  and  second  years  of  her 


present  Majesty  Queen  Victoria,  intituled  "An 
act  for  abolishing  Arrest  on  Mesne  Process 
and  Civil  Actions,  except  in  certain  cases ;  for 
extending  the  remedies  of  creditors  against  the 
property  of  debtors;  and  for  amending  the 
laws  for  the  relief  of  insolvent  debtors  in  Eng- 
land,'* shall  be  left  with  the  senior  master  of 
the  Court  of  Common  Pleas  at  Westminster, 
who  shall  forthwith  enter  the  same  in  manner 
thereby  directed  in  regard  to  judgments;  and 
such  officer  shall  be  entitled  for  any  such 
entry  to  the  sum  of  live  shillings. 

3.  The  date  when  the  memorandum  of  judg- 
ment is  left  to  be  entered  in  a  book. — And  be  it 
enacted,  that  in  addition  to  the  entry  by  the  said 
last  mentioned  act  or  by  this  act  required  to 
be  made  in  a  book  by  the  senior  master,  of  the 
particulars  to  be  contained  in  every  memoran- 
dum or  minute  left  with  him  of  any  judgment, 
decree  or  order,  rule  or  order,  he  shall  insert 
in  such  book  the  year  and  the  day  of  the 
month  when  every  such  memorandum  or  mi- 
nute is  so  left  with  him. 

4.  Judgments  after  five  years  from  entry,  to 
be  void,  unless  a  fresh  memorandum  is  left. — 
And  be  it  enacted,  that  all  judgments  of  any 
of  the  superior  courts,  decrees  or  orders  in  any 
court  of  equity,  rules  of  a  court  of  common 
law,  aud  orders  in  bankruptcy  or  lunacy, 
which  since  the  passing  of  the  said  recited  act 
of  the  first  and  second  years  of  the  reign  of 
her  present  Majesty  have  been  registered  un- 
der the  provisions  therein  contained,  or  which 
shall  hereafter  be  so  registered,  shall,  after  the 
expiration  of  five  years  from  the  date  of  the 
entry  thereof  be  null  and  void  against  lands, 
tenements,  and  other  hereditaments,  as  to 
purchasers,  mortgagees,  or  creditor?,  unless  a 
like  memorandum  or  minute  as  was  required 
in  the  first  instance  is  again  left  with  the  senicr 
master  of  the  said  court  of  Common  P^as 
within  five  years  before  the  execution  of  the 
conveyance,  settlement,  mortgage,  lease,  or 
other  deed  or  instrument  vesting  or  transfer- 
ing  the  legal  or  equitable  right,  title,  estate,  or 
interest  in  or  to  any  such  purchaser  or  mort- 
gagee for  valuable  consideration,  or  as  to  cre- 
ditors, within  five  years  before  the  right  of 
such  creditors  accrued,  and  so,  toties  quoties, 
at  the  expiration  of  every  succeeding  five 
years;  and  the  senior  master  shall  forth- 
with re  enter  the  same  in  like  manner  as  the 
same  was  originally  entered  ;  and  such  officer 
shall  be  entitled  for  any  such  re-entry  to  the 
iuid  of  one  shilling. 

5.  Judgments  duly  registered  not  to  affect 
rchasers  or  mortgagees  more  extetusivelu  than 
judgments  of  Superior  Courts  would  hitherto 
have  done. — Provided  also,  and  be  it  enacted, 
that  as  against  purchasers  and  mortgagees 
without  notice  of  any  such  judgment,  decrees 
or  orders,  rules  or  orders  as  aforesaid,  none  of 
such  judgments,  decrees  or  orders,  rules  or 
orders,  shall  bind  or  affect  any  lands,  tene- 
ments, or  hered'taments,  or  any  interest 
therein,  further  or  otherwise  or  more  exten- 
sively in  any  respect,  although  duly  registered, 
than  a  judgment  of  one  of  the  Superior  Courts 
aforesaid  would  have  bound  such  purchaser  or 
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mortgagee  before  tbe  said  act  of  the  first  and 
second  year 9  of  the  reign  of  her  present  Ma- 
jesty, where  it  had  been  duly  docketted  ac- 
cording to  the  law  then  in  force. 

6.  Not  to  revive  judgments  already  extin- 
guished or  barred. — Provided  also,  and  be  it 
enacted,  that  nothing  in  the  said  recited  act  of 
her  present  Majesty  nor  in  this  act  contained 
shall  extend  to  revive  or  restore  any  judgment 
which  shall  be  extinguished  or  barred,  nor 
shall  tbe  same  extend  to  affect  or  prejudice 
any  judgment  as  between  the  parties  thereto, 
or  their  representatives,  or  those  deriving  as 
volunteers  under  them. 

7.  Purchasers  not  to  he  affected  by  any  lis 
pendens,  unless  such  suit  is  duly  registered  as 
directed  by  this  act. — And  be  it  enacted,  that  no 
lis  pendens  shall  bind  a  purchaser  or  mortgagee 
without  express  notice  thereof,  unless  and 
until  a  memorandum  or  minute,  containing  the 
name  and  the  usual  or  last  known  place  of 
abode,  and  the  title,  trade,  or  profession,  of  the 
person  whose  estate  is  intended  to  be  affected 
thereby,  and  the  Court  of  Equity,  and  the  title 
of  the  cause  or  information,  and  the  day  when 
tbe  bill  or  information  was  filed,  shall  be.  left 
with  the  senior  master  of  the  said  Court  of 
Common  Pleas,  who  shall  forthwith  enter  the 
same  particulars  in  a  book  as  aforesaid,  in 
alphabetical  order,  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  such 
lis  pendens ;  and  such  officer  shall  be  entitled 
for  any  such  entry  to  the  sum  of  two  shillings 
and  sixpence ;  and  the  provisions  herein-before 
contained  in  regard  to  the  re-entering  of 
judgments  every  five  years,  and  the  fee  paya- 
ble thereon  shall  extend  to  every  case  of  lis 
pendens  which  shall  be  registered  under  the 
provisions  of  this  act. 

8.  Recognizances  entered  into  not  to  affect 
purchasers^  unless  duly  registered  as  directed  by 
this  act.  33  Hen.  8.  c.  39.  13  Eliz.  c.  4.  Regis- 
try to  be  open  to  inspection. — And  be  it  enacted, 
that  no  judgment,  statute,  or  recognizance 
which  shall  hereafter  be  obtained  or  entered 
into  in  the  name  or  upon  the  proper  account 
of  her  Majesty,  her  heirs  or  successors,  or  in- 
quisition by  which  any  debt  shall  be  found  due 
to  her  Majesty,  her  heirs  or  successors,  or 
obligation  or  speciality  which  shall  hereafter 
be  made  to  her  Majesty,  her  heirs  or  succes- 
sors, in  the  manner  directed  by  an  act  passed 
in  the  thirty-third  year  of  the  reign  of  his  late 
Majesty  King  Henry  the  Eighth,  intituled 
"  The  Erection  of  the  Court  of  Surveyors  of 
the  King's  Lands,  and  the  Names  of  the  officers 
there,  and  their  Authority,"  or  any  acceptance 
of  office  which  shall  hereafter  be  accepted  by 
officers  whose  lands  shall  thereby  become 
liable  for  the  payment  and  satisfaction  of 
arrearages  under  the  provisions  of  the  act 
passed  in  the  thirteenth  year  of  the  reign  of 
ner  late  Majesty  Queen  Elizabeth,  intituled 
"  An  Act  to  make  the  Lands,  Tenements, 
Goods,  and  Chattels  of  Tellers,  Receivers,  et 
cajtera,  liable  to  the  Payment  of  their  Debts," 
shall  affect  any  lands,  tenements,  or  heredita- 
ments, as  to  purchasers  or  mortgagees,  unless 
a ud  until  a  memorandum  or  minute,  contain-. 


ing  the  name  and  the  'usual  or  lart  place  of 
abode,  and  the  title,  trade,  or  profession,  of 
the  person  whose  estate  is  intended  to  be  af- 
fected thereby,  and  also  in  the  case  of  any 
judgment  the  court  and  the  title  of  the  cause 
in  wbich  such  judgment  shall  have  been  ob- 
tained, and  the  date  of  such  judgment,  and 
the  amount  of  the  debt,  damages,  and  costs 
thereby  recovered,  and  also  in  the  case  of  a 
statute  or  recognizance  the  sum  for  which  the 
same  was  acknowledged,  and  before  whom  the 
same  was  acknowledged,  and  the  date  of  the 
same,  and  also  in  the  case  of  an  inquisition  the 
sum  thereby  found  to  be  due,  and  the  date  of 
the  same,  and  also  in  the  case  of  an  obligation 
or  specialty  the  sum  in  which  the  obligee  shall 
be  bound,  or  for  which  the  obligation  or  spe- 
cialty shall  be  made,  and  the  date  of  the  same, 
and  also  in  the  case  of  acceptance  of  office  the 
name  of  the  office  and  tbe  time  of  the  officer 
accepting  tbe  same,  shall  be  left  with  the 
senior  master  of  the  said  Court  of  Common 
Pleas,  who  shall  forthwith  enter  the  same  par- 
ticulars in  a  book,  to  be  intituled  "  The  Index 
to  Debtors  and  Accountants  to  the  Crown," in 
alphabetical  order,  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  such 
judgment,  statute,  or  recognizance,  inquisi- 
tion, obligation,  or  specialty,  or  the  acceptance 
of  any  office ;  and  such  officer  shall  be  entitled 
for  any  such  entry  to  the  sum  of  two  shillings 
and  sixpence ;  and  all  persons  shall  be  at  liberty 
to  search  the  same  book,  and  also  the  other 
book  to  he  kept  according  to  the  provisions 
of  the  said  recited  act  of  the  first  and  second, 
years  of  the  reign  of  her  present  Majesty,  or 
either  of  the  said  books,  on  payment  of  the 
sum  of  one  shilling,  whether  one  only  or  both 
of  the  said  books  shall  be  searched,  and  no 
multiplicatiou  of  books  is  to  increase  the  fee. 

9.  Quietus  to  debtors  or  accountants  to  the 
Crown  to  be  registered. — And  be  it  enacted, 
that  whenever  a  quietus  shall  be  obtained  by  a 
debtor  or  accountant  to  the  Crown,  and  an.  " 
office  copy  thereof  shall  be  left  with  the  senior 
master  of  the  said  Court  of  Common  Pleas, 
together  with  a  certificate,  signed  by  the  Ac- 
countant General,  that  the  same  may  be  regis- 
tered, the  said  master  shall  forthwith  enter  the 
same  in  the  said  book  of  debtors  and  account- 
ants to  the  Crown,  in  alphabetical  order,  by 
the  name  of  the  person  whose  estate  is  in- 
tended to  he  discharged  by  such  quietus,  with 
the  date,  and  shall  for  any  such  entry  be  enti- 
tled to  a  fee  of  two  shillings  and  sixpence. 

10.  For  discharge  of  the  estates  of  debtors  or 
accountants  to  the  Crown  in  certain  cases. — 
And  whereas  it  is  expedient  to  make  fur- 
ther provision  for  the  discharge  of  an  estate 
belonging  to  a  debtor  or  accountant  to  the 
crown  from  the  claim  of  the  crown  in  the 
hands  of  a  purchaser  or  mortgagee,  although 
the  debt  or  liability  shall  not  be  fully  dis- 
charged j  be  it  therefore  enacted,  that  it  shall 
be  lawful  for  the  commissioners  of  her  Ma- 
jesty's Treasury  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  for  the  time  being, 
or  any  three  of  them,  by  writing  under  their 
hands,  upon  payment  of  such  sums  of  money 
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as  they  may  think  fit  to  require  into  the  receipt 
of  her  Majesty's  Exchequer,  to  be  applied  in 
liquidation  of  the  debt  or  liability  of  any  debtor 
or  accountant  to  the  Crown,  or  upon  such 
other  terms  as  they  may  think  proper,  to  cer- 
tify that  any  lands,  tenements,  or  heredita- 
ments of  any  such  crown  debtor  or  accountant 
shall  be  held  by  the  purchaser  or  mortgagee, 
or  intended  purchaser  or  mortgagee  thereof, 
his  or  their  heirs,  executors,  administrators, 
Mid  assigns,  wholly  exonerated  and  discharged 
from  all  further  claims  of  her  Majesty,  her 
heirs  or  successors,  for  or  in  respect  of  any 
debt,  claim,  or  liability,  present  or  future,  of 
the  debtor  or  accountant  to  whom  such  lands, 
tenements,  or  hereditaments  belonged,  or,  in 
cases  of  leases  for  fines,  to  certify  that  the 
lessees,  their  heirs,  executors,  administrators, 
and  assigns,  shall  hold  so  exonerated  and  dis- 
charged, without  prejudice  to  the  rights  and 
remedies  of  the  Crown  against  the  reversion 
of  the  lands,  tenements,  or  hereditaments 
comprised  in  any  such  leases,  and  the  rents 
and  covenants  reserved  and  contained  by  and 
in  the  same }  and  thereupon  the  same  lands, 
tenements,  or  hereditaments  shall  respectively 
be  held  accordingly  wholly  exonerated  and 
discharged  as  aforesaid,  but  in  the  cases  of 
leases  without  prejudice  as  aforesaid. 

1 1 .  Discharge  of  part  of  the  estate  of  a  debtor 
or  creditor  to  the  Crown  not  to  affect  claim  of 
the  Crown  on  other  lands  liable. — Provided  also, 
and  be  it  enacted,  That  any  such  certificate, 
or  the  discharge  of  any  such  lands,  tenements, 
or  other  hereditamenss  by  virtue  of  this  act, 
shall  in  nowise  impeach,  lessen,  or  affect  the 
right  or  power  of  her  Majesty,  her  heirs  or 
successors  to  levy  the  whole  of  any  debt  or 
demand  which  may  at  any  time  be  due  from 
any  such  debtor  or  accountant  to  the  crown 
out  of  or  from  any  other  lands,  tenements,  or 
hereditaments  which  would  have  been  liable 
thereto  in  case  no  such  certificate  had  been 
granted  and  no  such  discharge  had  been  ob- 
tained. 

12.  For  protection  of  purchasers  against 
secret  fiats  of  bankruptcy. — And  whereas  it  is 
expedient  that  further  provision  should  be 
made  for  the  protection  of  purchasers  against 
secret  acts  of  bankruptcy  and  hats  in  bank- 
ruptcy {  be  it  therefore  enacted,  that  all  con- 
veyances by  any  bankrupt  bond  fide  made  and 
executed  before  the  date  and  issuing  of  the 
fiat  against  such  bankrupt  shall  be  valid,  not- 
withstanding any  prior  act  of  bankruptcy  by 
him  committed,  provided  the  person  or  per- 
sons to  whom  such  bankrupt  bo  conveyed 
had  not  at  the  time  of  such  conveyance  notice 
of  any  prior  act  of  bankruptcy  by  him  com- 
mitted. 

13.  Purchases  from  bankrupts  not  to  be  im- 
peached unless  commission  is  sued  out  within 
twelve  months. — And  be  it  enacted,  that  no 
purchase  from  any  bankrupt  bond  fide  and  for 
valuable  consideration,  where  the  purchaser 
had  notice  at  the  time  of  such  purchase  of  an 
act  of  bankruptcy  by  such  bankrupt  committed, 
shall  be  impeached  by  reason  thereof,  unless 
the  commission  against  such  bankrupt  shall 


have  been  sued  out  within  twelve  calendar 
months  after  such  act  of  bankruptcy. 

14.  Act  not  to  extend  to  Ireland.—- And  be  it 
enacted,  That  this  act  shall  not  extend  to 
Ireland. 


NEW  BILLS  IN  PARLIAMENT. 


RULES  OFPttOCBEDINQS  IN  BOROUGH  COURTS. 

This  is  a  bill,  (with  the  amendments  made  by 
the  Commons,)  intituled,  "An Act  for  regu- 
lating the  Proceedings  in  the  Borough  Courts 
of  England  and  Wales."  It  recites  that  great 
difficulty  has  been  found  in  framing  legal  and 
convenient  rules  for  regulating  the  Practice 
of  Borough  Courts  under  the  authority  given 
for  that  purpose  by  an  act  passed  in  the 
session  holden  in  the  fifth  and  sixth  vears  of 
the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled  '*  An  Act  to  provide  for  the 
Regulation  of  Municipal  Corporations  in  En- 
gland and  Wales,"  and  by  an  act  passed  in 
the  session  holden  in  the  sixth  and  seventh 
years  of  the  same  reign,  intituled  "  An  Act  for 
the  better  Administration  of  Justice  in  certain 
Boroughs  ;  and  it  is  expedient  that  the  power 
to  make  rules  for  regulating  the  proceedings 
of  such  Courts,  subject  to  the  approbation  and 
confirmation  of  the  Judges  or  the  Superior 
Courts  of  Common  Law  at  Westminster, 
should  be  explained  and  in  some  respects  en- 
larged  :  it  is  therefore  proposed  to  be  enacted, 
1.  That  in  every  borough  in  which  by 
charter  or  custom  there  is  or  ought  to  be 
holden  a  Court  of  Record  for  the  trial  of  civil 
actions,  every  judge  of  such  Court  shall  have 
authority  to  make,  alter,  and  revoke  such  rules 
for  appointing  the  times  of  holding  such 
Court,  for  regulating  the  forms  and  manner  of 
proceeding,  the  process,  appearance,  practice, 
and  pleadings  in  such  Court,  and  for  settling 
the  reasonable  fees  of  the  attornies  and  officers 
of  the  Court  for  business  transacted  therein, 
as  shall  from  time  to  time  seem  to  him  neces- 
and  proper  for  expediting  the  business  of 
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such  Court  with  most  convenience,  and  at  the 
smallest  reasonable  expence :  Provided  always, 
that  no  such  rules,  or  any  order  revoking  or 
altering  such  rules,  shall  be  of  any  force  until 
they  shall  have  been  allowed  and  confirmed  by 
three  of  the  judges  of  the  Superior  Courts  of 
Common  Law  at  Westminster. 

2.  That  every  such  Court  shall  be  holden 
for  the  trial  of  issues  of  fact  and  of  law  four 
times  at  least  in  each  year,  and  with  no  greater 
interval  between  the  holding  of  any  two  suc- 
cessive Courts  than  fourteen  weeks. 

3.  That  from  and  after  the         day  of 

all  personal  actions  brought  in  the  borough 
courts  of  England  and  Wales  shall  be  com- 
menced by  writ  of  summons. 

4.  That  it  shall  be  lawful  for  the  parties  in 
any  action  after  issue  joined  in  any  of  the  said 
Borough  Courts,  by  consent  and  by  order  of 
the  Court,  to  state  the  facts  of  the  case  in  the 
form  of  a  special  case  for  the  opinon  of  the 
Court,  and  to  agree  that  a  judgment  shall  be 
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entered  for  the  plaintiff  or  defendant  by  con- 
fession or  of  Noli  prosequi  immediately  after 
the  decision  of  the  case,  or  otherwise  as  the 
Court  may  think  fit,  and  judgment  shall  be 
entered  accordingly. 

5.  That  no  action  commenced  in  any  infe- 
rior Court  of  Record,  in  which  a  barrister  of 
not  less  than  seven  years  standing  shall  act  as 
judge,  assessor,  or  assistant  iu  the  trial  of 
causes,  wherein  the  debt  or  damages  shall  not 
exceed  fifty  pounds,  shall  be  removed  by  any 
defendant  before  judgment  therein  into  any 
Superior  Court,  except  in  pursuance  of  such 
judge's  order  as  hereinafter  mentioned,  unless 
such  defendant  shall  enter  into  the  like  recog- 
nizance, with  two  sufficient  sureties,  for  pay- 
ment of  the  debt  or  damages  and  costs,  in  case 
judgment  shall  pass  against  him,  as  is  now  re- 
quired by  law  in  the  case  of  the  removal  of 
causes  where  the  cause  of  action  does  not 
amount  to  twenty  pounds  ;  and  if  any  action 
which  shall  have  been  removed  out  of  any  such 
inferior  Court  on  such  security  having  been 
given  shall  come  back  to  such  inferior  Court 
by  procedendo,  such  security  shall  also  remain 
and  be  a  security  for  the  payment  of  the  debt 
or  damages  and  costs  ultimately  recovered 
against  such  defendant  in  the  said  inferior 
Court,  and  of  all  the  costs  incurred  in  such 
Superior  Court:  Provided  always,  that  any 
judge  of  any  of  the  Superior  Courts  at  West- 
minster may  order  a  writ  of  certiorari  to  issue 
.to  remove  any  such  cause  into  any  Superior 
Court  without  such  recognizance  or  security 
as  aforesaid,  on  being  satisfied  by  the  party 
applying  for  the  same  that  such  cause  ought 
to  be  removed  without  such  recognizance  or 
security  being  given. 

[The  fourth  and  fifth  clauses  of  this  bill  are 
entirely  new.] 


USUKY  ON  DILLS  OF  EXCHANGE. 

This  is  a  bill  "  to  make  perpetual  an  act  of 
the  first  year  of  her  present  Majesty,  for  ex- 
empting certain  bills  of  exchange  and  pro- 
missory notes  from  the  operation  of  the  laws 
relating  to  usury." 

Whereas  by  an  act  passed  in  the  first  year  of 
the  reign  of  her  present  Majesty  (cap.  80),  inti- 
tuled," An  act  to  exempt  certain  bills  of  exchange 
and  promissory  notes  from  the  operation  of 
the  laws  relating  to  usury,"  it  was  enacted, 
that  bills  Of  exchange  payable  at  or  within 
twelve  months,  should  not  be  liable,  for  a 
limited  time,  to  the  laws  for  the  prevention  of 
usury : 

And  whereas  the  duration  of  the  said  act 
was  limited  to  the  first  day  of  January  one 
thousand  eight  hundred  and  forty  t  and  it  is 
expedient  that  the  provisions  thereof  should 
be  made  perpetual ; 

Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same, 
that  the  said  recited  act  shall  be  and  the  same 
is  thereby  made  perpetual. 


RST  REPORT  OF  THE  SELECT  COM- 
MITTEE ON  THE  CASE  OF  STOCK- 
DALE  v.  HANSARD. 

The  Select  Committee  appointed  to  inquire 
into  the  proceedings  in  the  actiou  of 
Stockdale  v.  Hansard,  and  who  were  em- 
powered to  report  their  opinion  thereupon 
from  time  to  time  to  the  House,  have 
agreed  to  the  following  Report : — 

The  Attorney  General  reported  to  the  Com- 
mittee, ut  its  meeting  this  day,  that  notice  had 
been  given  of  executing  a  writ  of  inquiry  of 
damages  in  the  cause  of  Stockdale  v.  Hansard 
to-morrow,  and  requested  the  Committee  to 
consider  of  the  propriety  of  counsel  appearing 
on  behalf  of  the  defendant  upon  the  assess- 
ment of  damages :  Whereupon  it  appeared  to 
the  Committee,  that,  while  it  is  under  con- 
sideration what  course  it  will  be  proper  fur 
the  House  to  pursue  in  regard  to  the  judg- 
ment pronounced  by  the  Court  of  Queen's 
Bench,  it  is  not  expedient  that  the  defendant 
should  appear  bv  counsel. 
10/A  June,  1839. 


THE  COPYHOLD  ENFRANCHISE- 
MENT BILL. 


The  Copyhold  Enfranchisement  Bill  has 
been  reprinted,  and  the  compulsory  clauses, 
38  to  46,  in  the  former  bill,  (which  see 
17  L.  O.  353)  have  been  struck  out,  and 
enfranchisements  may  now  be  made  by 
its  remaining  provisions  under  the  direc- 
tion of  the  Tithe  Commissioners,  where 
the  lord  and  two  thirds  of  the  tenants  con- 
sent, or  independently  of  the  Tithe  Com- 
mission, by  any  number  of  tenants  with  the 
consent  of  the  lord.  The  bill  as  it  now 
stands,  (although  in  our  opinion,  frequently 
expressed,  and  in  that  of  many  others, 
not  go  far  enough)  will  be  a  very  use- 
ful one.  Under  it  great  facilities  will  be 
given  to  enfranchisement.  It  is  true,  that 
unless  a  very  large  number  of  tenants  in 
any  manor  are  willing  to  enfranchise,  the 
general  enfranchisement  of  whole  manors 
will  go  on  but  slowly — just  as  under  the  si- 
milar stage  of  the  Tithe  Act,  where  two- 
thirds  of  the  parishioners  bound  the  rest, 
unless  a  much  larger  were  willing  to  com- 
mute, considering  the  absentees  and  incapa- 
citated persons,  no  commutation  took  place. 
Still  where  there  is  a  great  desire  to  enfran- 
chise, it  may,  under  the  Bill,  be  accom- 
plished with  great  ease  and  advantage.  The 
preliminary  agreement,  the  necessary  powers 
of  attorney,  and  the  final  award,  will  be  all 
free  from  stamp  duty;  no  deed  of  en- 
franchisement will  be  necessary,  but  the 
award  will  shew  what  each  tenant  has  to 
pay,  and  with  what  part  of  the  enfran- 
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chisement  consideration  each  tenement  is 
charged.  Then,  also,  all  difficulty  as  to  the 
title  of  the  lord  is  removed  by  the  clause 
which  declares  that  the  enfranchised  land 
shall  not  be  subject  to  any  incumbrances 
affecting  his  title.  All  these  facilities  will 
encourage  the  enfranchisement  of  whole 
manors  ,■  but  we  also  think  that  the  other 
mode  of  enfranchisement  will  also  go  on 
even  with  greater  readiness.  When  twelve 
tenants  agree  with  the  lord  to  enfranchise, 
they  may  enjoy  many  of  the  foregoing  ad- 
vantages, more  especially  the  award  or 
schedule  of  apportionment,  which  we  con- 
sider one  of  the  most  advantageous  features 
of  the  Bill.  On  the  wThole,  we  are  well 
satisfied  to  take  the  Bill  as  it  now  stands  as 
an  instalment.  It  passed  through  Com- 
mittee on  Wednesday  last,  and  there  is 
now  every  prospect  of  its  becoming  the 
law  of  the  land  in  the  present  Session. 


NOTICES  OF  NEW  BOOKS. 


A  Letter  to  the  Right  Honourable  Sir 
Edward  Knatchbull,  Bart.,  relating  to  the 
Bill  before  Parliament  for  the  Enfran- 
chisement of  Lands  of  Copyhold  Tenure, 
and  other  Lands  subject  to  Manorial 
Rights.  1839. 

This  pamphlet  is  directed  against  the  Copy- 
hold Enfranchisement  Bill ;  and  as  we  are 
always  willing  that  both  sides  should  have 
a  fair  hearing  in  these  pages,  we  shall 
briefly  notice  its  contents.    We  certainlyl 


could  have  wished,  however,  that  the  writer 


tural  improvement  and  increase  of  public 
wealth  which  have  since  taken  place,  and 
we  consider  it  a  matter  of  the  greatest  im- 
portance that  all  lay  fees  should  be  held  by 
free  and  common  socage"  (pp.  7  &  8).  Be- 
sides, the  author  should  have  remembered 
that  two  of  the  Real  Property  Commis- 
sioners (the  Attorney  General  and  Mr. 
Duckworth)  were  members  of  the  Select 
Committee,  on  the  Report  of  which  the  Bill 
is  founded,  and  that  the  other  members  of 
the  Real  Property  Commission,  as  it  is  be- 
lieved, concur  in  the  Bill.  But  of  these 
and  other  eminent  lawyers  who  gave  evi- 
dence before  the  Commissioners  as  to  the 
propriety  of  the  introduction  of  the  com- 
pulsory principle  in  the  Bill,  he  thus  dis- 
poses :  *•  I  cannot,"  he  says,  "  at  once  ad- 
mit that  lawyers  of  the  highest  distinction, 
and  conveyancers  of  the  greatest  legal  at- 
tainment, are  in  truth  the  most  competent 
judges  "  (p.  4) ;  and  he  prefers  the  testi- 
mony of  stewards.  Now,  we  believe,  that 
he  is  here  reckoning  without  his  host.  We 
understand  that,  with  some  few  exceptions, 
the  stewards  of  manors  are  in  favour  of  the 
Bill.  The  writer  next  argues  that  copy- 
holds are  not  prejudicial  to  agriculture,  and 
admits  that  "  if  the  present  system  operates 
to  the  detriment  of  agriculture,  the  altera- 
tion may  probably  be  justified  on  public 
grounds"  (p.  6).  But  what  does  he  say  to 
the  checks  given  to  budding,  and  the  growth 
of  timber  ?  These  points  he  leaves  entirely 
untouched. 

We  shall  conclude  this  notice  with  the 


had  been  more  candid  in  his  statements,  as 
we  think  we  shall  shew  that  he  has  treated 
the  arguments  for  the  Bill  unfairly.  Thus 
he  says  that  the  compulsory  clauses  in  the 
Bill  are  "  not  only  not  in  consonance  with 
the  opinion  of  the  Commissioners  in  their 
Report  on  the  Law  of  Real  Property,  but 
distinctly  in  opposition  to  their  recom- 
mendations" (p.  2),  and  he  repeats  this  in 
a  subsequent  part  of  the  pamphlet,  in  which 
he  quotes  all  the  parts  of  the  Report  against 
the  compulsory  enactments ;  but  why  did 
he  omit  to  state  that  the  Commissioners 
throughout  their  Report  bear  the  strongest 
testimony  to  the  evils  of  copyhold  tenure, 
and  that  they  express  the  greatest  desire 
for  its  abolitfon,  which  they  did  not  recom- 
mend,  because  they  could  not  find  a  tri- 
bunal for  adjusting  the  rights  of  the  parties  ? 
Why  the  writer  not  quote  such  parts  of 
the  Report  as  the  following :  "  To  the  en- 
franchisement of  copyholds  and  the  aboli- 
tion of  military  tenures,  may,  we  conceive, 
be  abscribed  some  portion  of  the  agricul- 


follo 


wing  extract  as  to  the  effect  which  the 


Bill  may  have  on  the  smaller  Copyholders : 

"  The  smaller  copyholders  will  begin  gradu- 
ally to  sell  their  little  enfranchised  bargains. 
The  lar^e  proprietors  will  purchase,  and  the 
farms  will  increase  in  size.  Thus,  the  race  of 
small  and  independent  yeOmanry  will  be  di- 
minished, and  the  influence  of  the  aristocracy 
increased  in  proportion.  If  such  be  the  object 
of  the  framers  of  the  bill,  why  then  indeed,  it 
must  be  considered  to  be  a  wise  measure.  But 
no  one  would  dream  of  ascribing  such  a  wish 
to  those  who  are  the  advocates  of  reform. 
We  can  only  marvel  at  the  short-sightedness 
of  their  policy.  The  fifty-pound  leaseholders 
will  be  multiplied,  and  the  smaller  copyholders, 
the  real  independent  voters  for  counties,  will 
gradually  disappear;  the  distinction  between 
rich  and  poor  will  be  still  more  distinctly 
marked,  aud  the  mutual  dependence  of  all 
ranks  on  each  other  will  so  far  become  less 
and  less.  Another  argument  has  been  ad- 
vanced in  favor  of  the  present  bill,  and  which 
arises  from  the  benefit  which  is  likely  to  be 
gained  from  an  uniformity  of  tenure  through- 
out the  kingdom.  I  cannot  myself  see  how 
this  will  be  productive  of  such  va'st  advantage, 
e?en  supposing  such  a  measure  to  be  in  truth 
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practicable ;  for  local  circumstances  produce 
local  regulations,  to  which  people  become 
attached  by  habit  j  and  with  respect  to  cus- 
tomary tenures,,  every  one  at  all  conversant 
with  these  matters,  can  bear  testimony  to  the 
tenacity  with  which  the  tenants  adhere  to  their 
local  customs—  so  much  so,  that  they  are  jealous 
of  taking  advantage  even  of  those  assistances 
which  the  liberal  construction  of  a  Court  of 
Equity  have  of  late  years  afforded  them."  p.  20. 

COURT  OF  EXCHEQUER 
GENERAL  ORDERS  IN  EQUITY. 

Uth  June,  1839.  , 
Thk  Court  doth  hereby  order  and  direct  in 
manner  following — that  is  to  say, 

1 .  That  in  all  cases  in  which  it  shall  be 
alleged  that  the  plaintiff  is  prosecuting  the 
defendant  in  this  Court  and  also  in  some 
other  Court  for  the  same  matter,  the  defen- 
dant in  eight  days  after  filing  his  answer, 
or  further  answer  to  the  plaintiff's  bill, 
shall  be  entitled,  as  of  course,  on  motion,, 
to  the  usual  Order  for  the  plaintiff  to  make 
his  election  in  which  Court  he  will  proceed, 
with  the  usual  directions  in  that  behalf,  un- 
less the  plaintiff  shall,  before  the  expiration 
of  the  same  eight  days,  have  filed  exceptions 
to  the  defendant's  answer,  or  taken  to  his 
further  answer  the  former  exceptions.  And 
in  case  such  exceptions  shall  be  overruled 
on  argument,  or  otherwise,  the  defendant 
shall  then  be  entitled,  as  of  course,  on  mo- 
tion or  petition,  to  the  usual  Order  for  the 
plaintiff  to  elect  in  which  Court  he  will 
proceed,  with  the  usual  directions.  But  in 
either  of  such  cases  the  plaintiff  shall  be  at 
liberty  to  move  that  such  Order  may  be  dis- 
charged on  the  merits  confessed  in  the  answer. 

2.  That  every  order  obtained  as  of  course 
to  amend  a  bill  shall  contain  an  undertaking 
by  the  plaintiff  to  amend  the  bill  within 
three  weeks  from  the  time  of  the  Order 
being  obtained,  and  in  default  of  the  plain- 
tiff amending  his  bill  within  that  period,  the 
order  shall  stand  discharged  without  further 
motion  unless  the  Court  shall  in  the  mean 
time  on  special  motion  make  order  to  the 
contrary. 

3.  That  after  a  replication  has  been  filed 
the  plaintiff  shall  not  be  permitted  to  with- 
draw it  and  amend  the  bill  without  special 
motion,  supported  by  affidavit,  stating  the 
substance  of  the  proposed  amendment  and 
that  the  same  is  material,  and  accounting 
satisfactorily  for  such  matter  not  having 
been  introduced  sooner  into  the  bill. 

4.  That  writs  of  attachment  against  par- 
ties on  the  record  for  non-payment  of  costs, 
or  for  non  payment  of  money  ordered 
or  decreed  to  be  paid  into  Court,  or  to 


any  party  on  the  record,  shall  be  isued  by 
the  clerks  in  Court  without  order,  upon  affi- 
davit being  filed  of  due  service  of  the  sub- 
poena for  costs,  decree,  or  order,  and  on  the 
default  being  verified  by  affidavit,  or  in  case 
of  the  money  being  ordered  to  be  paid  into 
Court  by  the  Accountant  General's  certifi- 
cate of  the  money  not  having  been  paid. 

5.  That  in  all  cases  in  which  it  shall  ap- 
pear that  certain  preliminary  accounts  and 
inquiries  must  be  taken  and  made  before  the 
rights  and  interests  of  the  parties  to  the 
cause  can  be  ascertained,  or  the  questions 
therein  arising  can  be  determined,  the  plain- 
tiff shall  be  at  liberty,  at  any  time  after  the 
defendants  shall  have  appeared  to  the  bill, 
to  move  the  Court  on  notice  that  such  in- 
quiries and  accounts  shall  be  made  and 
taken,  and  that  an  order  referring  it  to  the 
Master  to  make  such  inquiries,  and  take 
such  accounts,  shall  thereupon  be  made, 
without  prejudice  to  any  question  in  the 
cause,  if  it  shall  appear  to  the  Court  that 
the  same  will  be  beneficial  to  such  (if  any) 
parties  to  the  cause  as  may  not  be  competent 
to  consent  thereto,  and  that  the  same  is  con- 
sented to  by  such  (if  any)  of  the  defendants 
as,  being  competent  to  consent,  have  not  put 
in  their  answer  to  the  bill,  and  that  the 
same  is  consented  to  by,  or  is- proper  to  be 
made  upon,  the  statements  contained  in  the 
answers  of,  such  (if  any)  of  the  defendants 
as  have  answered  the  bilL 

6.  That  all  writs  may  be  tested  on  the 
day  on  which  the  same  are  issued,  and  may 
be  made  returnable  immediately,  as  well 
out  of  term  as  in  term,  but  no  bill  shall  be 
taken  pro  confesso  against  a  defendant  un- 
less there  be  ten  davs  between  the  teste  of 
each  writ,  if  the  defendant  reside  in  town, 
or  within  20  miles  thereof,  and  15  days  in 
all  other  cases. 

7.  That  foreclosure  causes,  as  well  as 
other  causes,  when  ready  for  hearing,  may 
be  advanced  for  hearing,  and  may  be  set 
down  to  be  heard  on  days  appointed  for 
hearing  short  causes,  on  a  certificate  being 
produced,  signed  by  the  plaintiff's  counsel, 
that  the  cause  is  a  short  cause. 

-  8.  That  every  subpoena  shall  contain  three 
names,  where  necessary  or  required,  and 
that  a  gross  sum  of  5s.  \0d.  shall  be  the 
amount  allowed  in  costs  for  every  subpeena 
as  heretofore ;  in  addition  to  which  sum  the 
solicitor  suing  out  the  writ  shall  be  allowed 
one  fee  of  6s.  &d.  for  the  precipe  and  atten- 
dance on  subpeenas  as  heretofore ;  where  the 
number  of  names  included  therein  shall  not 
exceed  nine  :  and  if  they  shall  exceed  nine 
in  number,  then  an  additional  fee  of  6*.6tf.  ; 
and  if  they  exceed  eighteen,  a  further  fee 
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of  6s.  Sd. ;  and  so  on  in  proportion  for 
every  additional  number  of  nine  names  in- 
cluded in  such  subpoenas. 

9.  That  all  orders  to  refer  an  answer 
or  other  pleading  or  matter  depending 
before  the  Court  for  scandal  or  imper- 
tinence, shall  contain  a  direction  for  the 
Master  to  expunge  any  such  scandalous 
or  impertinent  matter  as  he  shall  find 
therein,  and  which  shall  have  been  the  sub- 
ject  of  the  reference,  and  the  Master  shall 
be  at  liberty  without  further  order  to  tax 
the  costs  of  such  reference  and  consequent 
thereon,  and  the  same  shall  be  paid  by  the 
party  against  whom  the  said  order  of  refer- 
ence shall  have  been  obtained,  if  the  said 
answer  or  other  pleading  or  matter  shall  be 
certified  to  be  impertinent — or  by  the  party 
obtaining  the  said  order  of  reference,  if  the 
said  answer  or  other  pleading  or  matter 
shall  be  certified  not  to  be  impertinent— and 
the  scandalous  or  impertinent  matter  shall 
not  be  expunged  nor  costs  taxed  until  the 
expiration  of  four  days  from  the  filing  of  the 
Master's  certificate  of  such  scandal  or  impels 
tinence,  in  order  that  the  adverse  party  may 
have  an  opportunity  of  filing  exceptions  to 
such  certificate,  which  exceptions  he  shall 
be  at  liberty  to  file  without  obtaining  an  or- 
der for  liberty  to  file  the  same. 

Abinger.  J,  Gurnet. 

^Signed)  J.  Parke.  W.  H.  Maule. 

E.  H.  Alberson. 

[The  further  Orders,  with  Forms  of  Writs, 
will  begieen  next  wseh."] 


SUPERIOR  COURTS. 
HorH  CfjanrenoT'rf  Court 

PRACTICE. — ALLOWANCE  OUT  OP  A  TRUST 
FUND  TO  E8TABLISH  TITLE. 

The  practice  of  granting  payments  out  of 
trust  funds  to  parties  claiming  title  thereto, 
to  enable  them  to  establish  their  titles,  is 
not  to  be  encouraged. 

One  Sarah  Hyatt,  having  died  intestate,  and 
without  any  known  next  of  kin,  Mr.  Maule, 
the  Solicitor  of  the  Treasury,  administered  in 
the  usual  manner  for  the  Crown,  and  realised 
a  sum  of  above  58007.  Two  persons  named 
Collins  and  Harrison,  together  with  the  plain- 
tiff, laid  claim  to  this  money  as  next  of  Kin  of 
the  intestate,  and  the  plaintiffs  having  filed  a 
hill,  a  reference  was  directed  to  the  master  to 
inquire  into  the  validity  of  their  claims.  The 
master  reported  that  Collins  and  Harrison  were 
the  next  of  kin,  and  negatived  the  claim  of  the 
plaintiff.  An  exception  was  taken  to  the  re- 
port ;  and  the  Vice  Chancellor  being  in  favour 
of  the  exception,  directed  an  issue;  and  in 
order  to  bring  that  issue  to  a  satisfactory  trial, 
his  Honor,  with  the  consent  of  Mr.  Maule, 


directed  a  sum  of  250/.  to  be  paid  to  each  of 
the  claimants,  and  a  sum  of  300/.  to  be  paid 
to  the  solicitor  of  Mr.  Maule,  out  of  the  prin- 
cipal  money  in  the  hands  of  Mr.  Maule  as 
administrator.  At  the  trial  the  jury  found 
against  the  claim  of  Collins  and  Harrison.  A 
petition  was  then  presented  by  the  plaintiffs, 
6tating  that  they  had  expended  their  260/.  in 
defending  their  rights  against  Collins  and 
Harrison,  and  praying  that  a  further  sum  of 
500/.  might  be  handed  over  to  them  out  of  the 
fund,  and  a  sum  of  250/.  to  Mr.  Maule's  soli, 
citor,  in  order  that  they  might  be  placed  in  a 
condition  to  prosecute  their  claim.  The  Vies 
Chancellor  granted  the  application,  although 
it  was  opposed  by  Mr.  Maule. 

The  Solicitor  General and  Mr.  Wray,  for 
Mr.  Maule,  in  support  of  an  appeal  from  his 
Honor's  order,  said,  that  as  administrator  and 
trustee  for  the  next  of  kin,  if  any,  he,  the  ad- 
ministrator, was  bound  to  object  to  these 
repealed  diminutions  of  the  funds  in  his  hands 
by  persons  who  merely  asserted  that  they  had 
a  claim,  without  producing  any  satisfactory 
evidence  in  support  of  it.  They  were  ready  to 
admit  that  there  were  several  cases  of  similar 
applications  being  granted  by  the  consent  of 
the  administrator,  and  one,  Cokercll  v.  Barber, 
without  consent.  The  question  was,  however, 
whether  the  Court  would  go  on  to  sanction 
those  repeated  drawings  on  a  fund  which  the 
administrator  was  bound  to  protect  until  the 
heir  at  law  or  next  of  kin  was  discovered. 

Mr.  fPigram  and  Mr.  Teed  on  the  other 
side,  contended  that  the  plaintiffs,  by  sustain- 
ing their  exception  to  the  title  of  Collins  and 
Harrison,  had,  in  a  great  measure,  made  out 
a  primd  facie  case  in  favour  of  themselves. 
The  case  of  Monkton  v.  The  Attorney  General 
was  an  authority  for  what  they  asked'. 

The  Lord  Chancellor  observed  that  in  Monk- 
ton  v.  The  Attorney  General,  there  was  consent, 
which  made  a  great  difference.  His  Lordship 
thought  that  the  granting  of  money  out  of  es- 
tates in  the  hands  of  the  crown,  under  similar 
circumstances  had  been  carried  much  too  far, 
and,  such  also  was  the  opinion  his  lordship  had 
reason  to  know  of  some  of  his  predecessors  in 
office  It  was  in  effect  an  encouragement  of 
idle  litigation.  Any  person  who  filed  a  bill 
and  laid  claim  to  property  might  come  the 
aext  day  and  say,  "  Now  give  me  a  sum  of 
money  to  pursue  my  claim. '  If  a  claim  was 
not  desperate,  there  was  never  wanting  a  suf- 
ficient number  of  solicitors  to  prosecute  it,  if 
it  held  out  a  prospect  of  success.  In  the  pre- 
sent case  there  was  no  evidence  that  the  plain- 
tiffs had  a  good  claim.  On  the  contrary,  the 
Master  had  in  so  many  words  negatived  the 
claim  they  put  forth  in  the  inquiry  before  him. 
They  could  not,  therefore,  be  permitted  to 
proceed  further  at  the  expence  of  an  estate, 
which  might  turn  out  to  belong  to  somebody 
else,  and  which  the  administrator  was,  there- 
fore, bound  to  protect  for  that  rightful  claim- 
ant The  order  of  the  Court  below  was  dis- 
charged. 

Pys  v.  Maule,  (solicitor  to  the  Treasury),  at 
Westminster,  May  24th,  1839. 
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LIABILITY  QF  EXECUTORS, 

J.  W.  F.  and  two  others  were  appointed  ex- 
ecutors and  trustee**  of  a  will.  J.  VV.  F. 
did  not  prove  the  will  ;  the  other  executor* 
did  prove >,  and  one  took  oh  himself  the  whole 
management,  and  put  the  estate  of  hi*  tes- 
tator into  an  agency  house,  of  wkxch  J.  W. 
F.  was  a  parttier,  J.  W.  F.  retired  from 
that  partnership,  and  afterwards  acted  in 
execution  of  the  trusts  of  the  will,  in  apply- 
ing funds  transmitted  to  him  by  one  of  the 
executors  who  proved.  The  agency  house 
failed,  and  the  acting  executor  kept  out  of 
the  jurisdiction.  Upon  a  hill  to  make 
J.  W.  F.  liable  to  the  legacies  in  the  will; 
\at  he  was  not  liable,  nor  hi*  estate. 


Held,  that 

Major  Thomas  Lowry  died  in  India  in  1819, 
having  by  his  will  given,  besides  smaller  lega- 
cies,  a  sum  of 2000/.  to  his  mother  for  her  life, 
with  reminder  over,  and  8000  sicca  rupees  to  a 
person  in  Hindostan  to  be  vested  as  in  the 
will  directed.    He  gave  the  residue  of  his  per- 
sonal estate  (which  when  afterwards  realized, 
amounted  to  140,^00  sicca  rupees)  to  his  exe- 
cutors,  in  trust  to  be  "  invested  in  government 
or  other  good  securities"  for  his  children,  and 
to  be  paid  to  them  at  the  times  &c,  in  the  will 
mentioned.  The  testator  appointed  three  exe- 
cutors :  viz.  his  brother  James.Lowry,  then  and 
still  residing  in  Ireland,  Colonel  Casement, 
then  and  still  residing  in  India,  and  James 
Williamson  Fulton,  then  residing  in  India.  Col. 
Casement  alone  proved  the  will  in  India,  and 
James  Lowry  proved  it  in  England;  J.  W. 
Fulton  did  not  prove  it  at  all.   The  bulk  of 
the  testator's  personal  estate  was  at  his  death 
in  the  house  of  Mackintosh  and  Co.  in  India, 
in  which  house  Mr.  Fulton  was  then  a  partner. 
After  testator's  death  his  estate  in  that  house 
was  transferred  to  the  account  of  Colonel 
Casement,  and  interest  was  allowed  on  it,  and 
commission  charged  by  the  house  in  all  trans- 
actions, on  remittances,  &c.  Mr.  Fulton  with- 
drew from  the  partnership  with  Mackintosh  & 
Co.  about  the  middle  of  1820,  drawing  out 
about  five-sixths  of  his  property  in  the  house. 
He  came  to  England,  ami  brought  with  him  the 
youngest  daughter  of  the  testator,  and  placed 
ner  with  a  Mrs.  Stewart,  in  Ireland,  with  whom 
the  elder  daughter  had  been  for  some  time  be- 
fore; and  about  1823  he  became  a  partner  in 
the  house  of  Rickards,  Mackintosh  «  Co.,  in 
London,  who  had  been  the  agents  in  London  of 
Mackintosh  &  Co.  of  Calcutta.    Several  sums 
of  Money  were  transmitted  from  time  to  time 
by  Colonel  Casement,  through  the  latter  house 
to  the  house  of  Rickards,  Mackintosh  &  Co. 
and  were  received  by  Mr.  Fulton,  and  applied 
to  the  education  and  maintenance  of  the  testa- 
tor's children,  four  altogether;  but  two  sons 
died,  leaving  two  sisters,  the  plaintiffs  in  this 
cause,  surviving.   Mr.  Fulton  died  in  1830, 
leaving  his  widow  his  executrix.   The  House 
of  Mackintosh  &  Co.  in  India  failed  in  1833, 
and  two  days  before  their  failure  Colonel 
Casement  sent  home  bills  to  a  large  amount, 


Mackintosh  &  Co.  in  London  ;  but  the  failure 
of  the  former  house  becoming  known  at  the 
time  the  bills  arrived,  they  were  protested  for 
non-acceptance.  The  testator's  daughters, 
Jane  and  Mary  Ellen  Lowry,  filed  this  bill  in 
Chancery  against  the  surviving  executors  and 
Mrs.  Fulton,  widow  of  the  deceased  executor, 
for  the  purpose  of  making  his  estate  liable  for 
the  residue  bequeathed  to  them;  Mrs.  Fulton 
appeared  and  answered  the  bill ;  the  other  de- 
fendants did  not  appear. 

Mr.  Jacob,  Mr.  Bethell,  and  Mr.  Cole- 
ridge, were  for  the  plaintiffs,  and  contended 
that  Mr.  Fulton,  although  be  did  not  prove  the 
will,  must  be  considered  to  have  acted  in  the 
trust*  He  was  bound  to  see  the  residue  laid  out 
on  good  security  for  the  benefit  of  the  testa- 
tor's surviving  children.  He  was  aware  of  the 
insolvent  circumstances  of  the  house  of  Mack- 
intosh &  Co. ;  and  in  retiring  from  that  house 
he  ought  to  have  drawn  out  the  residue  of  the 
testator's  estate,  as  he  drew  out  his  own  pro- 
perty; for  this  breach  of  trust  his  estate 
was  liable  to  answer  the  loss  caused  by  his 
neglect. 

Mr.  Knight  Bruce  and  Mr.  Lloyd  were  for 
Mrs.  Fulton. — The  points  of  the  arguments  on 
both  aides,  and  the  material  facts  not  before 
stated,  and  also  the  cases  cited,  are  stated  in  the 
following1  judgment. 

The  Five  Chancellor,  having  taken  time  to 
consider  the  case,  said — Upon  consideration  of 
the  will,  he  was  of  opinion  that  the  general 
residue  ought  to  have  been  invested  in  govern- 
ment or  other  securities  in  England.  The 
expression  used  in  the  will  was  "government  or 
other  good  securities  "  generally  ;  but  the  lan- 
guage used  with  regard  to  the  legacy  to  the 
Hindostanee  woman  was  "  in  government  or 
other  good  securities  in  Calcutta,"  and  she  was 
described  of  Hindostan,  while  the  children 
named  in  the  will  as  the  residuary  legatees 
were  all  said  to  be  in  Ireland.    It  appeared 
that  the  testator  had  dealings  with  the  house 
of  Mackintosh  &  Co.  at  Calcutta,  who  long 
before,  and  up  to  the  time  of  his  death,  were 
his  money  agents  and  bankers.   The  accounts 
curreut  exhibited,  showed  how  his  estates  were 
dealt  with  by  them.  The  account  was  kept  as 
between  the  estate  of  the  testator  and  Colonel 
Casement,  his  executor;  but  in  reality  it  was 
an  account  between  Mackintosh  &  Co.  and 
Colonel  Casemeut.   The  bill  stated  that  dif- 
ferent sales  of  government  notes  and  bank 
shares  were  made  by  the  direction  of  Colonel 
Casement ;  but,  in  one  place  especially,  it 
stated  the  sale  of  the  government  notes  in 
August  1820  to  have  been  made  by  the  direc- 
tion of  Colonel  Casement,  and  with  the  know- 
ledge of  Mr.  Fulton.   There  was  no  evidence 
however,  that  this  sale,  or  any  of  the  sales,  was 
effected  with  Mr.  Fulton's  knowledge;  and  if 
so,  he  could  not  be  held  responsible  as  execu- 
tor for  the  sale,  for  there  could  not  have  been  a 

The 


remittance  to  England  without  a  sale, 
sale  was  right,  but  it  was  the  keeping  of  the  pro- 
duce invested  in  the  hands  of  Mackintosh  and 
Co.  that  was  wrong.    With  that,  however,  Mr. 


drawn  by  that  house  on  the  house  of  Rickards,  I  Fulton  had  nothing  to  do ;  for  although  he  was 
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a  partner  in  the  house  of  Mackintosh  &  Co., 
he  ceased  to  be  so  in  May  1820.    It  appeared 
he  left  Calcutta  for  England  in  September  or 
November,  1820,  and  brought  with  him  the 
plaintiff  Mary  Ellen,  whom,  on  reaching  En- 
gland, he  sent  to  Mrs.  Stewart  in  Ireland,  who 
had  also  the  plaintiff  Jane,  then  an  infant 
of  the  age  of  eight  or  nine  years,  under  her 
care.    In  September  1819  Mr.  Fulton  took 
some  steps  in  disposing  of  his  share  and 
interest  in  the  house  of  Mackintosh  &  Co.; 
and  it  was  not  disputed,  that  on  the  20th  of 
April  1821,  if  not  before,  he  finally  ceased  to 
be  a  partner.   It  was  proved  by  one  of  the 
plaintiff's  witnesses  that  he  ceased  to  be  a 
partner  on  the  1st  of  May  1820,  which  was 
several  months  before  the  sale  of  the  govern- 
ment notes.   Rickards,  Mackintosh  &  Co.  of 
London,  were  the  general  agents  of  Mackin- 
tosh &  Co.,  of  Calcutta,  and  Mackintosh  &  Co. 
-were  the  agents  of  Rickards,  Mackintosh  &  Co. 
in  India,  though  they  were  not  partners  in  the 
London  house.  About  the  year  1823  Mr.  Ful- 
ton became  a  partner  in  the  house  of  Rickards, 
Mackintosh  &  Co.,  and  continued  a  partner 
till  his  death.   It  seemed  when  he  quitted 
India,  he  had  a  large  sum  due  to  him  in  the 
bands  of  the  Indian  house.    Of  that  sum  he 
shortly  drew  out  about  five-sixths,  and  at  the 
time  of  the  failure  of  Mackintosh  &  Co.  the 
balance  due  according  to  the  evidence  was 
102,517  sicca  rupees.   He  appeared  to  have 
dealt  with  his  former  partners  as  other  cus- 
tomers might  have  done.   From  1821  to  1827 
Rickards  &  Co.  were  indebted  to  Mackin- 
tosh &  Co. ;  but  in  1827  they  became  creditors, 
and  in  1829  they  had  a  demand  on  Mackin- 
tosh &  Co.  to  the  amount  of  1 ,059,000  sicca 
rupees.  Notwithstanding  this,  Mr.  Fulton  left 
part  of  his  property  in  the  house  of  Mackin- 
tosh &  Co.    About  January  1828,  Colonel 
Casement,  through  Mackintosh  &  Co.,  re- 
mitted 2000/.  to  the  house  of  Rickards  &  Co., 
who,  according  to  their  instructions,  vested  it 
in  reduced  annuities,  in  the  names  of  Colonel 
Casement  and  Mr.  Fulton,  to  answer  the 
legacy  of  2000/.  given  to  the  testator's  mother 
for  life,  with  remainder  to  his  brother,  C.  W. 
Lowry,  for  life,  with  remainder  to  the  children 
of  James  Lowry  and  C.  W.  Lowry.    In  July 
1824,  James  Lowry  and  C.  W.  Lowry,  then  a 
lunatic,  by  James  Lowry,  bis  committee,  and 
the  four  children  of  the  testator,  filed  a  bill  in 
the  Court  of  Chancery  in  Ireland,  against 
Mr.  Fulton,  for  an  account  of  the  assets  of 
the  testator.    In  November  182-4,  Mr.  Fulton 
put  in  his  answer,  in  which  he  denied  that  he 
had  ever  acted  as  executor  of  Major  Lowry, 
or  that  he  ever  meant  to  act  in  that  capacity. 
The  schedules  in  the  answer  contained  the  t 
early  part  of  the  account  up  to  the  22d  of  De-  i 
cemner  1820.    Mrs.  Stewart,  with  whom  the  i 
children  resided  in  Ireland,  was  the  sister  of 
•  Mrs.  Lowry,  the  testator's  mother.   She  took  ] 
care  of  the  children  till  her  death,  and  they  • 
were  then  placed  under  the  care  of  a  Mrs. 
Spitta.   The  expenses  of  their  maintenance  ■ 
and  education  were  paid  by  remittances  from 
Colonel  Casement,  through  Mackintosh  &  Co. 


,  to  Rickards  &  Co.,  which  were  applied  by 
1  Mr.  Fulton  and  his  widow.  It  was  not  sug- 
r  gested  these  sums  were  not  duly  applied.  In 
>  January  1830  Mr.  Fulton  died,  and  by  his  will 

•  appointed  the  defendant,  Mrs.  Ann  Fulton, 
»  his  widow,  his  executrix.  She  proved  the 
t  will  on  the  6th  of  March  1830.   In  January 

•  1833  Mackintosh  &  Co.  stopped  payment.  At 
that  time  a  large  portion  of  the  testator's  pro- 

I  perty  was  in  their  hands,  as  the  agents  of 
Colonel  Casement,  and  the  testator's  estate 
suffered  a  considerable  loss.    The  bill  set 
forth  a  variety  of  minute  circumstances,  shew- 
ing how  the  rates  of  exchange  and  the  price 
of  stock  affected  the  loss  j  and  the  substantial 
question  in  the  case  was,  whether  Mr.  Fulton's 
estate  was  liable  for  the  amount  of  that  loss. 
It  was  said  Mr.  Fulton  held  himself  out  to  be 
an  executor,  and  therefore  hi*  estate  was 
liable.    Conyingham  v.  Conyingham*  was  re- 
lied on  for  that  proposition.    The  defendant 
in  that  case  had  actually  received  the  profits 
of  the  trust  estate,  ana  on  that  foundation 
he  was  directed  to  account.    In  Urch  v. 
IValker*  there  was  a  clear  acceptance  of 
the  trust,  for  filackburrow  joined  with  Wood 
in  couveying  the  trust  estate.    In  Board- 
man  v.  Afosman,c  Kyme,  the  trustee,  not 
merely  knew  that  the  trust  stock  was  sold,  but 
the  proceeds  of  the  sale  were  paid  to  him  and 
his  partner.    He  therefore  was  responsible. 
French  v.  HoUon*  had  no  resemblance  to  the 
present  case ;  there  all  the  executors  joined  in 
selling  the  trust  stock,  and  of  course  all  were 
liable.    But  what  was  laid  down  by  Lord  Cam- 
den at  the  Privy  Council  in  Orr  v.  Newton*  was 
very  important.    Pie  held  that  Newton,  who 
had  not  proved,  but  had  in  some  manner  acted, 
was,  by  the  strictest  rule  riot  chargeable  for 
the  acts  of  his  colleague.   The  object  of  the 
present  bill  was  not  to  make  Fulton's  estate 
liafile  for  what  be  received,  but  for  what  he 
not  only  did  not  receive,  but  for  what  be  had 
not  the  means  of  receiving.     If  he  never 
proved  the  will  in  Eugland  or  India,  it  was  not 
possible  for  him  to  recover  the  estate  of  the 
testator  in  the  hands  of  Mackintosh  and  Co. 
While  he  was  a  partner,  after  the  testator's 
death,  he  was  answerable  as  a  debtor  jointly  with 
his  copartners  for  a  debt  due  from  the  partner- 
ship to  the  testator's  estate ;  but  as  executor  he 
was  not  answerable  for  the  debt,  either  while  he 
was  a  partner,  or  after  he  bad  ceased  to  be  one. 
No  one  was  bound  by  law  to  prove  a  will.  And 
uo  case  had  been  cited  to  shew  that  an  executor 
not  proving,  was  liable  for  the  default  of  the 
executor  who  did.  So  long  as  he  did  not  prove, 
he  was  merely  liable  for  what  be  received. 
There  was  a  loose  general  charge  in  the  bill 
that  Mr.  Fulton  colluded  with  Colonel  Case- 
ment, but  there  was  no  evidence  to  support  it, 
nor  was  there  any  evidence  of  concealment. 
The  letter  from  Mackintosh  &  Co.  stated  the 
plan  on  which  Colonel  Casement  meant  to  act 

•  1  Ves.  sen.  522.  See  the  facts,  Belt's 
Supp.  221. 

b  3  Myl.  &  C.  702.  c  1  Brown.  C.  C.  68; 

i  9  Ves.  103.  «  2  Cox,  274. 
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■with  regard  to  the  small  legacies  of  100/.  to 
Mrs.  Stewart  and  Mr.  Yourley.  The  legacy 
of  2000/.,  the  maintenance  and  education  of 
the  children,  and  the  management  of  their 
funds,  in  the  plan,  were  acted  upon.  Out  of 
the  great  number  of  letters  in  the  admissions, 
the  ten  letters  that  were  written  by  Mr.  Fulton 
were  all  referable  to  bis  character  as  agent. 
The  expression  in  his  remaining  letter  of  July 
1823,  written  to  Mrs.  Stewart,  was  extremely 
inconclusive.  In  one  sense  Mr.  Fulton  was 
an  executor,  and  it  might  refer  to  that;  but  if 
the  written  declarations  that  he  made  were  to 
be  relied  upon,  they  must  all  be  taken  together. 
And  then  the  answer  in  the  Irish  cause  became 
most  material,  because  it  contained  a  declara- 
tion upon  oath,  at  a  time  when  the  atten- 
tion of  Mr.  Fulton  was  distinctly  called  to 
the  circumstances  of  which  he  was  speaking. 
Upon  the  whole  evidence  of  Mr.  Fulton's 
declarations  taken  together,  he  had  no  other- 
wise represented  than  that  he  was  an  agent  of 
Colonel  Casement,  and  that  he  did  not  mean 
to  be  taken  as  an  acting  executor.  In  the  case 
made  against  Mrs.  Fulton  the  plaintiffs  were 
not  entitled  to  any  relief.  Upon  the  whole 
case  his  Honor  was  of  opinion  the  bill  must  be 
dismissed  as  against  Mrs.  Fulton  with  costs. 

Lowry  v.  Fulton  and  others,  at  Westminster, 
April  30th,  and  May  1st,  3d,  and  29th,  1839. 

■  ■  i  1   ■  ■ 

CDurr JScnrlj. 

[Before  the  Four  Judges.] 

ANNUITY.— BNROLMKNT. 

An  annuity  teas  granted  in  1835,  and  all  the 
deeds  properly  enrolled.  In  1837,  the 
grantor  and  grantee  entered  into  a  new 
agreement,  which  teas  indorsed  on  the  old 
deeds,  and  by  which  the  annuity  was  reduced 
in  amount  from  180/.  to  150/.,  but  instead 
of  being  redeemable  at  pleasure,  was  not  to 
be  redeemed  within  Jive  years.  There  was 
no  fresh  enrolment :  Held,  that  this  agree- 
ment constituted  a  neto  annuity,  that  tt  did 
not  fall  within  the  \0th  section  of  the  53  G. 
3,  c,  141,  but  within  the  second  section  of 
that  statute,  and  that  for  want  of  afresh 
enrolment  the  annuity  was  void. 

In  this  case  an  application  had  been  made 
under  the  53  G.  3,  c.  141,  s.  2,  for  a  rule  to 
set  aside  an  annuity  upon  the  grouuds  that  the 
consideration  was  not  fully  set  out  on  the  face 
of  the  deed,  and  that  the  memorial  had  not 
been  properly  enrolled.  It  appeared  from  the 
affidavits  in  support  of  the  rule,  that  in  the  year 
1835,  there  had  been  an  annuity  g  ranted  by 
the  defendant  to  the  plaintiff  in  consideration 
of  the  sum  of  1 2,000/. ;  the  securities  &c.  were 
properly  enrolled.  Some  time  afterwards  a 
new  arrangement  was  entered  into  between  the 
parties,  and  in  the  year  1837,  upon  the  deposit 
of  a  policy  of  insurance  on  a  life,  which  was 
delivered  as  a  collateral  security,  the  plaintiff 
agreed  to  accept  a  smaller  amount  of  interest. 
The  annuity  in  the  first  instance  was  180/.  a 
car,  and  was  to  be  redeemable  at  any  moment, 
ut  when  the  new  arrangement  was  made,  the 


sum  fixed  was  150/.  per  annum,  but  the  annuity 
was  not  to  be  redeemable  for  five  years.  The 
new  arrangement  was  not  enrolled,  nor  was 
there  any  fresh  enrolment  of  the  deeds  secur- 
ing it.  The  new  agreement  was  indorsed  on 
the  old  deeds. 

Mr.  Erie  shewed  cause  against  the  role. 
The  consideration  for  this  annuity  was  properly 
set  out  in  the  first  instance.  The  alteration  in 
the  terms  does  not  constitute  a  new  grant 
of  an  annuity,  and  therefore  the  terms  of  this 
arrangement  need  not  be  enrolled.  All  that 
was  done  was  merely  to  reduce  the  amount  of 
interest.  It  is  doubtful  whether  the  deposit  of 
the  policy  need  be  stated,  even  had  that  deposit 
taken  place  when  the  annuity  was  originally 
granted.  Morris  v.  Jones*  much  resembles 
the  present  case.  There  a  policy  of  insurance 
was  deposited,  and  it  was  held  that  that  cir- 
cumstance need  not  be  mentioned,  and  that 
the  sum  of  money  in  respect  of  which  the 
annuity  was  granted,  was  alone  necessary  to 
be  stated  on  the  face  of  the  deeds  or  enrolled 
on  the  memorial,  for  that  that  money  was  the 
real  consideration.  That  case  may  be  con- 
sidered as  laying  down  the  principle  that  the 
pecuniary  consideration  for  an  annuity  need 
alone  be  stated.  That  principle  was  fully 
adopted  in  Faircloth  v.  Gttrney,b  where  it  was 
held  that  a  policy  was  not  part  of  the  conside- 
ration for  an  annuity,  but  the  sum  contracted 
for  and  the  amount  secured  by  the  policy  were 
properly  stated  as  the  consideration  for  the 
annuity.  In  Aston  v.  Gwynnell*  A.  by  two 
several  deeds  granted  to  B.  two  annuities 
charged  on  certain  estates,  of  which  A.  was  te- 
nant for  life,  and  further  secured  by  warrant 
of  attorney,  and  an  insurance  on  the  life  of  A. 
Another  annuity  by  deed  was  afterwards  granted 
by  A.  to  B.  charged  upon  the  same  estate,  and 
also  upon  another  estate  to  which  A.  was  like- 
wise entitled,  and  effected  a  further  insurance 
on  his  life.  By  this  deed,  A.  also  charged  the 
two  former  annuities  upon  the  last  mentioned 
estate.  The  three  annuities  were  further  se- 
cured by  insurances,  &c.  A  memorial  of  the 
grant  of  the  last  annuity  was  enrolled,  but  no 
further  or  additional  memorial  was  enrolled 
as  to  the  two  first  mentioned  annuities  with 
regard  to  the  charge  of  them  on  the  additional 
estate,  and  the  additional  securities  for  them  : 
nor  in  the  memorial  enrolled  of  this  third  an- 
nuity was  any  notice  taken  of  the  additional 
securities  for  the  two  first  annuities.  The 
Court  there  held  that  it  was  not  necessary 
under  the  Annuity  Act  to  inrol  any  memorial 
of  the  further  or  collateral  securities  for  the 
two  first  annuities.  That  case  applies  precisely 
to  the  present.  So  does  Blahe  v.  Attersoll* 
where  a  son-in-law  agreed  with  the  father's 
executors  to  cancel  an  unsatisfied  marriage 
settlement  for  10,000/.,  on  receiving  from  them 
5000/.  and  an  annuity  of  125/.,  and  it  was  held 
that  this  new  agreement  need  not  be  enrolled. 

•  2  Barn.  &  Cress.  232. 

t>  2  Moore  &  S.  822 ;  9  Bing.  622. 

c  3  Younge  &  J.  136.  .  > 

d  2  Barn.  &  Cress.  8/5. 
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That  case  proceeded  on  the  ground  that  the 
annuity  granted  by  the  father's  executors  was 
not  granted  on  a  pecuniary  consideration,  and 
so  was  within  the  1  Oth  section  of  the  statute. p 
But  then  it  is  said  that  this  is  a  case  not  of 
further  securing  an  old  annuity,  hut  of  the  grant 
of  a  new  annuity.  That  argument  is  not  sup- 
ported by  the  fact.  The  same  annuity  was 
continued  ;  but  the  grantee  agreed  to  reduce 
it  by  diminishing  the  amount  of  the  interest. 
Now  the  second  section  of  the  statute  53  Geo. 
3,  c  141,  has  the  words  "  whereby  any  annuity 
or  rent*charge  shall  after  the  passing  of  this 
act  be  granted."  These  words  clearly  refer 
to  an  original  grant,  which  this  is  mot. '  The 
present  annuity  is,  therefore,  properly  secured 
according  to  that  section,  or,  if  not  so,  it  is 
protected  by  the  provisions  of  the  10th  section, 
and  the  rule  for  setting  aside  the  annuity  must 
consequently  be  discharged. 

Mr.  Kelly  in  support  of  the  rule.— On  the 
facts  of  this  case,  which  are  not  disputed,  can 
it  be  said  that  the  second  annuity  has  been 
properly  enrolled  ?  In  the  first  place,  is  not 
the  bargain  which  now  subsists  between  these 
parties,  and  on  which  alone  the  defendant  is 
lhible,  a  second  instrument  of  annuity?  In 
the  nrst  place  the  amount  of  the  sum  payable 
as  the  annuity  is  changed.  It  may  be  said, 
that  as  that  change  is  one  made  in  favour  of 
the  grantor  of  the  annuity,  and  as  the  statute 
was  iutende  i  for  the  protection  of  grantors, 
this  alteration  in  the  sum  does  not  require  to 
be  enrolled.  It  is  submitted  that  that  argu- 
ment is  unavailable,  for  that  it  is  not  left  to 
the  parties,  to  decide  whether  the  change  is  or 
is  not  for  the  benefit  of  the  grantor ;  but  if 
there  is  a  change,  there  must  be  a  new  inrol- 
ment.  But,  in  the  second  place,  if  the  matter 
of  benefit  is  to  decide  the  question,  then  it  is 
clear  that  the  change  of  the  terms  on  the  sub- 
ject .of  the  redemption  of  the  annuity,  is 
altogether  in  favour  of  the  grantee ;  so  that 
upon  the  argument  of  the  grantee  there  ought 
to  be  a  new  enrolment  on  that  account.  If  it 
should  be  held  that  this  new  and  different  con- 
tract does  not  require  to  be  enrolled,  the  object 
of  the  statute  will  be  defeated.  [Mr.  Justice 
Littledtde.— AVas  there  a  fresh  consideration  for 
the  second  annuity,  or  merely  au  alteration  of 
the  sura  and  of  the  time.]  Merely  an  altera- 
tion of  the  sum  and  of  the  time ;  but  that  alte- 
ration constitutes,  in  fact  and  in  lasr,  the 
grant  of  a  fresh  annuity.  If  the  plaintiff  now 
sought  to  enter  up  judgment,  what  would  be 
the  annuity  for  which  he  would  do  it?  Would 
it  be  on  the  annuity  of  180/.,  of  which  a  me- 
morial  exists  in  the  public  office,  or  rather 
would  it  not  be  on  the  annuity  of  150/  granted 
in  1837,  of  which  no  such  memorial  exists? 
[Mr.  Justice  Pattesun. — Then  in  fact  you  con- 
tend {hat  the  other  annuity  was  given  up,  and 
that  the  giviug  of  it  up  formed  part  of  the 
consideration  for  the  fresh  annuity.]   That  is 

e  By  which  it  is  enacted  that  the  stat.  53  G. 
3,  c.  141,  "shall  not  apply  to  any  annuity  or 
rent  charge  granted  without  regard  to  pecuni- 
ary consideration  or  money's  worth." 

■  ■ 


the  argument  which  U  now  submitted  to  the 
Court.  It  is  consequently  a  consideration  of 
money  or  money's  worth,  and  so  does  not  fall 
within  the  10th  section  of  the  statute.  [Mr. 
Erie. — The  annuity  remains  the  same.  The 
provision  called  a  grant  of  a  fresh  annuity  is  a 
mere  covenant  to  receive  150/.  instead  of  180/., 
and  to  change  the  period  within  which  the 
annuity  may  be  redeemed.]  That  covenant 
amounts  to  a  fresh  grant  of  an  annuity.  The 
amount  of  the  annuity  is  different,  and  the 
consideration  on  which  it  is  granted  is  differ- 
ent. In  no  sense  of  the  word  could  the  plain- 
tiff enter  up  judgment  on  the  annuity  of  1835. 
The  grant  of  1835  was  put  an  end  to  by  that  of 
1837,  and  there  is  no  memorial  of  the  latter 
grant.  Both  are  therefore  uone.  [Mr.  Justice 
Patteson. — Hammond  v.  Foster1  is  most  like 
this  case.  There  the  deeds  of  a  regularly  granted 
and  enrolled  annuity  were  delivered  up  uncan- 
celled to  the  grantor,  and  he  and  the  grantee 
agreed  that  if  at  any  future  time  the  grantor 
should  wish  to  borrow  money  on  the  same 
terms,  these  deeds  should  be  given  as  a  secu- 
rity. The  attorney  afterwards  advanced  the 
same  money  on  having  the  same  deeds  de- 
livered to  him,  but  this  was  considered  as  a  re- 
grunt  of  theannuity,  and  not  being  registered, 
the  annuity  was  set  aside,  and  the  deeds  can- 
celled.] That  case  does  ins  ubstance  exactly 
resemble  the  present ;  for  though  the  deeds 
were  not  in  form  delivered  up,  the  parties  by 
a  fresh  agreement  as  to  terms  created  a  new 
annuity. 

Lord  Denman,  C.  J. — I  have  no  boubt  what- 
ever on  this  case.  It  is  perfectly  clear  that  un- 
less the  grantee  of  an  annuity  is  held  bound  to 
set  out  all  the  consideration  for  the  annuity, 
there  would  be  an  easy  method  of  repealing 
the  statute.  The  party  borrowing  would  then 
be  entirely  at  the  mercy  of  the  other.  If 
one  day  he  is  to  grant  one  annuity,  and  on 
another  day  he  is  to  graut  another,  and  quite 
a  different  annuity,  I  think  he  must  shew  on 
the  face  of  the  memorial  the  nature  of  the 
change  which  has  taken  place  in  the  agree- 
ment between  these  parties.  Nothing  of  that 
sort  has  been  done  here,  and  the  real  nature  of 
the  transaction  has  not  been  registered.  There 
might  perhaps  be  some  doubt  whether  a  mere 
alteration,  clearly  in  favor  of  the  grantor,  might 
require  to  be  enrolled;  but  without  pretending 
to  decide  that  point,  it  is  clear  that  that  dis- 
tinction cannot  prevail  here.  The  second  in- 
strument here  purports  to  be  an  operative  in- 
strument, and  is  founded  upon  a  consideration 
different  from  that  on  which  the  annuity  was 
first  granted.  It  has  therefore  become  a  real 
bargain,  which  mti3t  be  enrolled  before  this 
Court  can  allow  it  to  be  acted  upon. 

Mr.  Justice  LAttledale.~-\  think  that  this  is 
not  a  case  within  the  10th  section  of  the  sta- 
tute. I  think  that  this  agreement  requires  to 
he  memorialised  as  an  original  transaction,  in 
order  that  we  may  know  what  the  existing 
contract  between  the  parties  really  is.  Iam 
clearly  of  opinion  that  this  annuity  is  not  pro- 
tected by  the  10th  section  of  the  statute. 

i       -  -  -    ■  -  —  1  — 

•     t  6  Term  Rep.  675. 
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Mr.  Justice  Patteson.— This  is  a  question 
whether  the  last  of  these  contracts  is  not  to  be 
set  aside,  as  being  in  fact  a  new  contract.  I 
think  that  it  is  a  new  contract  j  and  that  not 
being  properly  inrolled,  it  roust  be  set  aside. 
I  think  thai  it  is  not  protected  by  the  10th  sec- 
tion of  the  statute.  The  annuity  ought  to 
have  been  registered  in  the  form  in  which  in 
point  of  fact  it  was  intended  to  exist  at  the 
time  the  parlies  entered  into  the  agreement. 

Mr.  Justice  Williams  concurred. 

Rule  absolute.— Earle  v.  Brotc «,  T.  T.  1839. 
Q.  B.  F.  J. 

&ucen'rf  Send)  practice  Court. 

JUDGMENT  AGAINST  THE  CASUAL  EJECTOR.— 
SERVICE  IN  EJECTMENT. — TRUSTEE. 

In  an  ejectment  for  the  recovery  of  a  dis- 
senting chapel,  a  service  on  a  trustee,  and 
sticking  up  a  copy  on  the  premises,  is  suf- 
ficient to  obtain  judgment  against  the  casual 
ejector. 

In  this  case,  which  was  an  action  of  eject- 
ment brought  to  recover  possession  of  a  dis- 
senting meeting-house,  the  service  of  the 
declaration  was  on  the  trustees  of  the  meet- 
ing-house. The  question  was,  whether  this 
was  sufficient  to  authorize  the  signing  of  judg- 
ment against  the  casual  ejector. 

Butt  applied  for  a  rule  to  that  effect,  found- 
ing his  motion  on  an  affidavit  to  that  effect. 

Coleridge,  J.  granted  a  rule  nisi,  the  service 
of  the  rule  to  be  effected  in  the  same  way  as 
that  of  the  declaration,  and  a  copy  of  it  to  be 
affixed  to  the  chapel. 

Butt  subsequently  moved  to  make  absolute 
the  rule  nisi,  on  producing  an  affidavit  that  the 
service  of  the  rule  had  been  effected  on  the 
trustees,  and  that  a  copy  of  it  had  been 
affixed  on  the  chapel. 

Coleridge,  J.,  granted  the  rule  absolute. 
Rule  absolute.— Doe  dcm.  Grindley  v.  Roe, 
T.  T.  1839.    Q.  B.  P.C. 


in  this  case,  as  the  plaintiff  sues  in  forma 
pauperis,  he  would  not  be  so  liable. 

Coleridge,  J. — Have  you  all  the  proceedings 
right  that  are  necessary  for  the  first  part  of 
your  application  ? 

Tyndale. — My  own  signature  is  attached  to 
certify  there  is  a  good  cause  of  action ;  and 
I  have  the  usual  petition  and  affidavit  for  the 
first  step  in  the  cause. 

Coleridge,  J.— I  do  not  see  why  the  rule 
should  not  be  granted. 

Rule  accordingly. — Bryant  ? .  Wagner,  T.  T. 
1839.    Q.  B.  P.  0. 


CAUSE  LISTS,-7V«ii/y  Vacation,  1839. 


Cr)c  Cnurtuf  CPrrnr. 

From  the  Common  Pleas  to  the  Exhequer 
Chamber. 

CAUSES  FOR  ARGUMENT. 

Monday,  24th  June,  1839. 

Attorneys. 

;arnley  r.  Wright  \  Messrs.  Battye  &  Co. 
&  ors.  assignees.    J  Messrs.  Hawkins  &  Co. 
judvvick  v.  Trower  \  Mr.  Sturmy. 
&  ors.  J  Messrs.  Alliston  &  Co. 

Young  v.  Turing,  \  Messrs.  Oliverson  &  Co. 
Bart.  &  ors.        J  Mr.  Cotterell. 


SITTINGS  OF  THE  COURTS. 
After  Trinity  Term,  1839. 


aScfarc  the  lor  tr  Chancellor. 

at  Lincoln's  inn. 

First  Seal — Appeal  Mo* 
tions  and  Appeals. 


FORMA  PAUPERIS.— PROCHEIN  AMY.— COSTS. 

A  pauper  admitted  to  sue  in  forma  pauperis 
may  sue  by  his  neat  amy,  the  requisites  of 
the  statute  being  complied  with. 

Tyndale  moved  for  a  rule  that  the  plaintiff 
might  be  allowed  to  sue  in  formd pauperis,  and 
also  in  the  name  of  his  next  friend,  upon  the 
affidavit  and  petition  of  the  plaintiff,  and  the 
opinion  of  counsel,  subscribed  as  required  in 
such  cases. 

Coleridge,  J.— Is  not  this  an  application  to 
be  made  at  chambers,  in  the  usual  way  ? 

Tyndale  said  that  an  application  had  been 
made  to  the  Lord  Chief  Justice  at  his  cham- 
bers, and  that  he  directed  it  should  be  moved 
in  Court. 

Coleridge,  J. — What  then  are  the  difficulties 
arising  in  this  case  ? 

Tyndale. — It  may  be  one  objection  that  he 
moves  to  sue  in  formd  pauperis  and  by  his 
prochein  amy  at  the  same  time.  In  ordinary 
cases  the  prochein  amy  is  liable  for  costs ;  but 
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Monday 

Tuesday 

Wednesday 

Thursday    . . 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday  . . 


22 
23 
24 
25 
26 

27 
29 
30 
31 

] 


;  Appeals  and  Causes- 


{ 


The  Fourth  Seal— Appeal 
Motions  and  ditto. 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions, 


Thursday  Aug. 
Friday        . .     2  *  Petitions 

Such  days  as  his  Lordship  is  occupied  in  the 
House  of  Lords  excepted. 

The  Court  will  not  ait  after  Saturday  the 
10th  August. 

Before  tye  Bitt  C^antrTtor. 

After  Trinity  Term,  1839. 

at  Lincoln's  inn. 
Saturday .  .June  22   The  First  Seal— Motions. 

Monday      ..  24i 

Tuesday     ..  25 

Wednesday  ..  26 

Thursday    . .  27 

Friday        ..  28 

Saturday  . .  29  \ 
"Monday  ..  July  I  ' 

Tuesday      . .  2 

Wednesday  ..  3 

Thursday    ..  4 

Friday        ..  5/ 

Saturday 

Monday 
Tuesday 

Wednesday  ..  10 

Thursday    . .  II 

Friday        . .  12 

Saturday     ..  13 

Monday      .  15 

Tuesday     ..  16 

Wednesday  ..  17 

Thursday    ..  18 

Friday        ..  19  J 

Saturday     ..  20 

Monday      ..  22 

Tuesday      . .  23 

Wednesday  ..  24 

Thursday    ..  25 

Friday        . .  26 

Saturday     ..  27 

Monday      . .  29 

Tuesday     ..  30 

Wednesday  ..  31  ) 
Thursday  Aug.  1    The  Fourth  Seal,  Motions. 
Friday        ..     2  Petitions. 

The  Court  will  not  sit  after  Saturday  10th 
August. 

Short  Causes  and  Unopposed  Petitions  on 
Friday  the  Nth  June,  and  every  Friday  during 
the  Sittings,  previous  to  the  General  Paper  of 
Causes,  &c. 

N.B.— The  Vice  Chancellor  will  hear  Mo- 
tions at  Lincoln's  Inn  Hall  after  the  last  day 
of  Term  until  the  First  Seal. 


6  The  Second  Seal-Motions. 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


The  Third  Seal —Motions. 


Pleas,  Demurrers,  Excep- 
\    tions,  Causes,  and  Fur- 
ther Directions. 


Court  at  Crrfjcqutr. 

Sittings  in  Equity  in  Serjeant's  Inn  Hall, 
after  Trinity  Term,  1839. 
Lord  Ahinger. 

f  Pleas,  Demurrers,  &  Ex- 
Thursday  .  June  13  \    ceptions,  &  Further  Di- 

L  rections. 
Friday       ...  14   Petitions  and  Motions. 

0  t    ,  ,tf  Further  Directions  and 

Saturday    . . .  15 1  Cauge8 

Mr.  Baron  Alderson. 

r  Townsend   v.  Camper- 
17 -j    nowne,  Further  Direc- 
L    tions,  byOrder,  Causes. 
18, 

19  >  Causes. 
20) 

21    Petitions  and  Motions. 


Monday 


Tuesday 
Wednesday.  . 
Thursday   .  . 
Friday 


Monday 


24 


i  Pleas, Demurrers,  Excep- 
tions, &  Further  Direc- 


Tuesday  . 

Wednesday . 
Thursday  . 
Friday 


(  tions. 
0-J  Further  Directions  and 
"  \    Original  Causes. 

2^  j-  Causes. 

28   Petitions  and  Motions, 
f  Pleas,  Demurrers,  Excep- 
Monday  ...  July  1  -j    tions,  &  Further  Direc- 

L  tions. 

T     .  0J  Further  Directions  and 

luesaay     ...   ^    Original  Causes. 

Wednesday ...   3  Causes. 

Thursday    ...   4    Petitions  and  Motions. 

■ 

Mustn't  JJeml). 

LONDON. — SPECIAL  JURIES. 

No  Special  Juries  will  he  appointed  for  trial 
in  London  during  the  Sittings  after  Trinity 
Term,  1839,  unless  hy  the  order  of  the  Lord 
Chief  Justice.         Dated  June  \3tA,  1839. 

(£rtf)equcr  of  $Iea4. 

After  Trinity  Term,  1839. 

MIDDLESEX. 

Thursday  June  13  j  Gommon  Jurieg 

../Revenue  aud  Common 
i    Juries  (Customs). 
/Revenue  and  Common 
*\    Juries  (Excise). 

18 1 

19  \  Special  &  Com.  Juries. 
20j 

21  Common  Juries. 

22  Common  Juries. 


Fnuay 
Saturday 

Monday 

Tuesday 
Wednesday  .. 
Thursday    . . 
Friday 
Saturday 


June 


LONDON. 

14    (To  adjourn  only.)] 
rt.  /  Adjournment -day. 
1  Common  Juries. 


25  \ 


Common  Juries. 


Friday 
Monday 
Tuesday 

Wednesday  . .    26  / 
Thursday    ..   27 1 
Friday        ..  28 
Saturday     . .  29 
Monday  ..  July  1. 
Tuesday     ..     2   Common  Juries. 
Wednesday..     3   Common  Juries. 

The  Court  will  sit  at  half-past  nine  o'clock. 

The  Court  will  not  sit  in  London  on  Friday, 
June  14th,  but  will  be  adjourned  to  Monday, 
the  24th. 


»  Special  &  Com.  Juries. 
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Law  Bill*  fn  Parliament.— The 


Box. 


LIST  OF  LAW  BILLS  IN  "PARLIA- 
MENT, WITH  NOTES. 


To  enable  the  Justices  at  Quarter  Sessions  to 
appoint  a  Clerk  of  the  Peace  in  certain 
Cases.       'jt  t  ' 
[Negatived.] 

To  improve  the  Practice  and  Proceedings  in 
the  Court  of  Pleas  of  Durham.  [Passed.] 

To  enable  Justices  of  Assize  on  their  Circuits 
to  take  inquisition  of  all  Pleas  in  the  Court 
of  Exchequer  of  Pleas,  without  Special  Com- 
mission. 
[Passed.] 

Belper, —  Hatfield, —  Halifax, —  Huddersfield, 
and  Bradford  Small  Debts  Court  Bills. 


ftatufe  flf  Common*. 

ADMINISTRATION  OF  JUSTICE. 

To  improve  County  Courts. 

[In  Select  Committee.]  Lord  John  Russell. 
For  keeping  and  authenticating  non-parochial 
Registers  of  Births,  Deaths,  and  Marriages. 
[In  Committee.]     Lord  John  Russell 
For  regulating  the  Police  Court*  in  the  Me- 
tropolis, [lu  Committee.] 
For  the  better  ordering  of  Prisons. 

[For  3d  reading.]      Lord  John  Russell. 
To  make  perpetual  the  1  Vic.  c.  80,  for  ex- 
empting certaiu  Bills  and  Notes  from  the 
Usury  Laws. 

The  Chancellor  of  the  Exchequer. 
[For  3d  reading.] 
To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  Justices.  Lord  John  Russell. 
[In  Committee-] 
For  further  improving  the  Police  in  and  near 
the  Metropolis.  Mr.  F.  Maule. 
[For  2d  reading.] 
Small  Debts  Court  Bills  for  the  following 
places : — 
Aberford,  Nottingham, 
Bury,  (Lancashire)  and 
Chesterfield,  Mansfield, 
Eckington,  Oldham, 
Glossop,  Pontefract, 
Grantham,  Rochdale, 
Kingsbridge  and  Rotherham, 

Dodbrooke,  Tavistock, 
Leeds,  Warrington, 
Liskeard,  West  Ham, 

Liverpool,  Workswortb, 
Newark.  Yorkshire. 
Newton  Abbot, 
To  enable  the  Justices  at  Quarter  Sessions  to 
appoint  a  Clerk  of  the  Peace  in  certain 
Cases.    [Passed.]  Mr.  Pakington. 

To  abolish  Grand  Juries.  Mr.  Pryme. 

To  amend  [the  Law  relating  to  double  and 
treble  Costs,  to  pleading  the  General  Issue, 
and  as  to  Notice  and  Limitation  of  Actions. 
[Passed.]  Sir  F.  Pollock. 

To  amend  the  Law  relating  to  the  Custody  of 
Infants.  [For  3d  reading,  j 

Mr.  Sent.  Talfourd. 
To  amend  the  Imprisonment  for  Debt  Act,  as 
to  Advertisements. 

[In  Committee.]      The  Attorney  General. 


LAWS  Or  TROPE  RTT. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]    Mr.  Serjt.  Talfourd. 
For  the  Enfranchisement  of  Lands  of  Copyhold 
and  Customary  Tenure. 
[For 3d  reading.]  Mr.  James  Stewart. 
For  securing  the  Benefit  of  Inventions  in  Arts 

and  Manufactures.        Mr.  Mackinnon. 
To  render  the  Owners  of  Small  Tenements 
liable  to  the  payment  of  Rates  assessed 
thereon.  Mr.  Robert  Gordon. 

This  Bill  has  been  negatived. 
For  the  Bill  .  70 
Against  it  .    .  94 

LAW  OF  KLECTI0N8. 

For  the  registration  of  Parliamentary  Electors. 
[In  Committee.]   Mr.  Attorney  General. 

Controverted  Elections.  Lord  Mahon. 

[For  2d  reading.] 

To  amend  the  jurisdiction  for  the  Trial  of 
Election  Petitions.  Sir  R.  Peel. 

[For  2d  reading.] 

For  assimilating  the  qualification  of  Electors 
as  Voters  for  Coroners  to  that  of  the  con- 
stituency of  members  of  Parliament,  and 
taking  the  Poll  at  Election  for  Coroners  in 
one  day.  Sir  H.  Fleetwood. 

For  establishing  a  Court  of  Appeal  from  the 
Revising  Barristers.       [Mr.  C.  Buller.] 

To  prevent  persons  from  losing  their  votes 
at  an  election  by  removal  after  the  preceding 
Registration.  [In  Committee]    Mr.  Gibson. 

SHERIFFS       HIGHWAYS  ;— SEWERS  : — 
TURNPIKES. 

To  amend  the  Laws  relating  to  Highways. 

[In  Committee.]  Mr.  Barneby. 

To  alter  and  amend  the  Laws  relating  to  Sewers. 

In  Committee.]        Mr.  Christopher. 
To  regulate  the  expences  to  be  incurred  by 
per?ons  serving  the  office  of  High  Sheriff 
in  England  and  Wales.  [Passed.] 
To  provide  for  making  Unions  of  Turnpike 
Trusts.  [Mr.  Mackinnon.] 

Bills  Postponed. 
District  Sessions.         District  Prisons. 

THE  EDITOR'S  LETTER  BOX. 

The  form  of  affidavit  given  in  our  last  nam' 
ber  to  hold  a  defendant  to  bail  under  the  1  &  2 
Vict,  c,  1 10,  was  deemed  sufficient  in  the  case 
in  which  it  was  made.  There  are  of  course 
other  forms,  suited  to  other  cases.  If  a  cor- 
respondent will  eend  the  form  in  his  case,  we 
shall  see  the  point,  which  is  not  clearly  slated 
in  bis  letter. 

The  letters  of  "Boz,"  a  "Solicitor,"  X.  P.  Y, 
and  "A  Student,"  will  receive  early  attention. 

The  information  suggested  by  A.  Z.  shall  be 
procured. 

Inquiry  shall  be  made  as  to  the  permission 
to  give  the  notices  nunc  pro  tunc,  stated  by  a 
correspondent,  who  should  add  the  name  of 
the  attorney  to  whom  he  was  articled. 

The  very  able  paper  of  "  Publius,  "  on  the 
case  of  Stockdale  v.  Hansard,  is  under  conside- 
ration. 

The  communication  of  "  A  Country  Attor- 
ney" shall  appear  next  week. 


STfce  Itrgal  <Otionbn\ 


i  .  ..  _ * 

SATURDAY,  JUNE  22,  1839. 


■         "  Quod  injuria  ad  nos 

Perunrt,  etoe«cire  malum  est,  »g't  tain  w». 

HORAt 


THE  PRIVILEGE  OF  PARLIAMENT. 


Tre  important  question  involved  in  the  case 
of  Stockdale  v.  Hansard  came  before  Par* 
liament  on  Monday  last,  when  the  subject 
was  discussed  with  great  ability  on  both 
sides.  We  cannot  pretend,  in  the  short 
space  allotted  to  us,  to  go  into  this  matter 
at  length, — particularly  as  we  have  in  the 
present  number  inserted  an  able  communi- 
cation respecting  it ;  still  it  may  be  useful  to 
state  how  it  now  stands. 

The  case  of  Stockdale  v.  Hansard,  which 
has  been  pending  for  the  last  two  years,  was 
adjudicated  upon  by  the  Court  of  Queen's 
Bench  on  the  31st  of  May  last,  when  the 
ruling  of  Lord  Denman  *  at  Nisi  Prius  was 
unanimously  confirmed  by  the  full  Court. 
A  Select  Committee  was  immediately  ap- 
pointed by  the  House  of  Commons,  which 
being  apprized  that  a  writ  of  inquiry  had 
been  issued  for  the  assessment  of  damages, 
and  that  under  this  writ  damages  to  the 
amount  of  100/.  had  been  awarded  against 
Messrs.  Hansard,  and  that  execution  might 
issue  on  Tuesday  last,  the  Committee  found 
it  necessary  to  make  an  immediate  Report. 
After  pointing  out  other  courses  which 
might  be  pursued,  the  majority  of  the  Com- 
mittee recommended  that  the  execution  of 
the  judgment  should  be  resisted.  It  is  to 
be  observed,  however,  that  while  the  ma- 
jority of  twelve  comprised  the  names  of  the 
Attorney  General,  Mr.  Wynn.Mr.  Serjeant 
Wilde,  Dr.  Lushington,  the  Lord  Advocate, 
and  the  Solicitor  General  for  Ireland ;  in  the 
minority  of  seven  are  to  be  found  those  of  Sir 
Robert  Peel,  Lord  John  Russell,  Sir  E.  Sug- 


•  See  the  case  stated  13  L.  0.  303, 306. 
vol.  xviii— wo.  532. 


den,  and  the  Solicitor  General ;  and  it  was 
therefore  to  be  expected  that  when  the  Re- 
port was  considered  by  the  whole  House,  the 
recommendation  of  the  Committee  was  not 
adopted  by  the  majority  (there  being  how- 
ever a  very  large  minority)  but  they  resolved 
that  the  judgment  of  the  Court  of  Queen's 
Bench  should  not  be  resisted,  and  that  the 
further  consideration  of  the  question  of  pri- 
vilege should  be  deferred  until  the  Commit- 
tee had  made  their  complete  Report.  This 
course,  however,  was  stoutly  contested,  more 
especially  by  the  Attorney  General  and  Mr. 
Serjeant  Wilde,  by  both  of  whom  the  ques- 
tion was  handled  with  the  greatest  ability. 
It  must  be  admitted  that  there  are  great 
difficulties  in  the  case,  and  that  the  people  of 
England  would  not,  at  any  rate  at  present, 
have  agreed  to  resist  the  law.  At  the  same 
time,  on  the  future  settlement  of  the  question 
we  trust  that  the  arguments  in  favour  of  the 
privilege  will  be  duly  considered.  These 
were  stated  by  Sir  Robert  Peel,  by  Lord 
John  Russell,  by  the  Attorney  General 
(who  indeed  exhausted  the  subject  in  his 
argument  before  the  Queen's  Bench)  and 
by  others,  who,  however,  were  thrown 
into  the  shade  by  Serjeant  Wilde, — whose 
speech,  whether  for  matter  or  manner,  was 
one  of  the  most  striking  ever  delivered  in 
Parliament.  He  argued,  with  great  force, 
that  the  privilege  of  publishing  Reports  and 
other  papers  by  the  House  of  Commons  on 
the  matters  before  them,  or  the  inquiries 
directed  by  them,  was  necessary  for  the 
public  good ;  that  Parliament  was  the  great 
inquest  of  the  nation ;  that  it  was  its  duty 
toin  quire  into  all  grievances  and  crimes, 
and  to  inform  the  public  of  the  true  state 
of  the  case ;  that  the  conduct  of  public 
officers,  of  judges  and  others,  was  con- 
stantly brought  under  the  notice  of  Parlia- 
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ment,  and  that  it  was  necessary  to  investi- 
gate into  the  truth  of  such  charges,  and 
oftentimes  to  acquaint  the  public  with  the 
result,  or  otherwise  legislation  or  punish- 
ment might  proceed  in  the  dark;  that 
when  a  person  was  unjustly  aggrieved  by 
any  such  publication,  a  remedy  was  open  to 
him  by  petition  ;  that  if  the  privilege  of  the 
House  of  Commons  was  to  be  decided  on 
by  the  Courts  of  Law,  the  judgments  of 
which  were  subject  to  the  appellate  juris- 
diction of  the  House  of  Ix)rds,  the  inde- 
pendent privilege  of  the  House  of  Commons 
might  thus  be  lost.  But  he  admitted  that 
without  a  large  majority  of  the  House,  re- 
presenting the  two  great  parties  in  the  state, 
concurred,  the  course  of  resistance  could  not 
be  properly  adopted.  It  follows,  therefore, 
that  he  agreed  in  the  course  actually  pur- 
sued, although  he  divided  in  the  minority. 

It  is  to  be  observed,  that  Lord  Denman 
in  his  judgment  abandoned  the  distinction 
insisted  on  by  some  in  this  case,  that  the 
publication  for  sale  by  Messrs.  Hansard 
rendered  the  case  much  stronger  against 
them.  "  I  would  observe,"  says  his  Lord- 
ship, "  that  the  act  of  selling  does  not  give  | 
the  plaintiff  any  additional  ground  of  action 
or  right  to  redress  at  law,  beyond  the  act 
of  publishing.  The  injury  is  precisely  the 
same  in  its  nature,  whether  the  publication 
be  for  money  or  not,  though  it  may  be 
much  more  extensively  injurious  when  scat- 
tered over  the  land  for  profit." — Printed 
Case,  p.  155. 

We  shall  await  the  General  Report  of 
the  Committee  with  great  interest;  and 
now  add  the  communication  on  the  subject 
to  which  we  have  referred. 

Stockoalb  ?.  Hansard. 

"  The  word  Privilege  mrans  no  more  than  immunity, 
or  a  safrgnartl  to  the  party  pos»e«ki»x  it,  and  can  never  be 
oomtrned  into  an  active  riant  of  invading  the  rights  of 
others."— Junius. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

The  late  decision  of  the  Queen's  Bench,  that 
a  resolution  of  the  House  of  Commons  is  not 
tantamount  to  an  act  of  parliament — however 
consonant  with  common  sense,  with  equity, 
and  the  free  spirit  of  our  constitution—  has,  it 
seems,  given  offence  in  certain  Quarters ;  a 
committee  to  examine  precedents,  Sic.  has  been 
appointed,  and  some  idle  vapouring  indulged 
in  as  to  summoning  the  Judges  to  the  Bar  of 
the  House  of  Commons.  I  am,  I  own,  a  little 
curious  to  see  the  precedents  which  are  to  be 
brought  forward  on  this  occasion.  Should  the 
search  be  unsuccessful,  it  need  not  at  all  events 
be  a  very  tedious  one,  since  the  custom  out  of 
which  the  present  contest  has  arisen  is  of  an 
antiquity  not  exceeding  four  or  five  years. 
An  to  the  summoning  the  Judges,  I  hope  the 


House  will  recollect  in  time  that  "  discretion  is 
the  better  part  of  valour,"  and  that  Hotspur's 
"  will  they  come  when  you  do  call  for  them," 
may  be  as  applicable  to  other  people  as  to 
Owen  (ilendower ;  they  may  thus  escape  a 
committal  of  themselves  before  the  public,  and 
their  messenger  a  committal  into  the  custody 
of  the  warden.  Let  us  in  the  mean  time  ex- 
amine the  grounds  upon  which  the  House  of 
Commons  would  impeach  their  Lordships' 
judgment.  Two  only  occur  to  me ;  the  first, 
their  competency  to'try  the  case  at  all:  the 
second,  the  legality  of  the  decision  they  have 
come  to. 

Now,  as  to  the  first  objection.  Surely  the 
competency  of  the  tribunal  was  admitted,  when 
the  House  directed  the  Attorney  General  to 
argue  the  question  upon  its  merits  before 
the  Court;  for  to  what  purpose  was  this 
done  if  they  were  incompetent  to  pronounce  a 
judgment  ?  Then,  was  that  sentence  illegal  or 
oppressive  ?  The  Court  are  the  proper  judges 
of  its  legality : — their  unanimous  opinions  are 
before  the  profession.  Oppressive,  certainly  it  is 
not;  for  who  is  injured  ?  Not  Mr.  Hansard  :  let 
the  House  indemnify  their  servant.— Not  the 
Commons,  they  have  lost  no  privilege  :  the 
Court  has  but  repressed  their  assumption  of 
that  to  which  they  had  no  legal  claim,  and  de- 
clared that,  mighty  as  they  are,  their  authority 
has  boundaries  which  they  must  not  pass.  But 
this  is  no  novel  doctrine  :  it  has  long  been  held 
that  "  no  resolution  of  either  House  of  Parlia- 
ment can  make  that  a  legal  privilege  which 
was  not  so  before.  The  law  of  parliament  may 
be  expounded  from  time  to  time,  but  cannot 
be  extended  or  altered  without  the  authority 
of  the  whole  legislature."*  Nor  is  this  unrea- 
sonable. Why  were  these  '  privileges'  first  es-  • 
tablished  ?  Plainly  to  protect  the  members  as 
well  from  molestation  by  their  fellow-subjects, 
as  also,  and  indeed  principally,  from  the  oppres- 
sion of  the  Crown.  But  how,  if  they  themselves 
encroach  upon  our  freedom,  qui*  atstodiet  ctts- 
todesiptos?  Are  we  without  remedy  ?  No—to 
the  Queen's  Bench,  the  Supreme  Court  of  Com- 
mon Law  within  the  kingdom,  the  aggrieved 
subject  mav  of  right  appeal :  there,  if  the  wrong 
complained  of  was  inflicted  by  a  speech  in  either 
House  of  Parliament,  the  Court  will  recollect 
and  will  tell  the  plaintiff  that  "the  freedom  and 
proceedings  in  parliament  ought  not  to  be  im- 
peached or  questioned  in  any  Court  or  place  out 
of  parliament ;"  yet  if  the  legislator  should  have 
over-stepped  his  privilege, — as  for  instance,  by 
the  publication  of  his  speech — he  then  becomes 
amenable  to  the  common  law,  and  to  an  ac- 
tion of  libel  at  the  suit  of  any  man  who  is  ag- 
grieved by  it.  1  M.  &  S.  273. 

But  Sir  Edward  Coke  tells  us,  that  "  the 
power  and  jurisdiction  6'f  parliament  Is  so  tran- 
scendent and  absolute  that  it  cannot  be  con- 
fined either  for  causes  or  persons;"  and  Sir  John 
Fortescue  says,  that  "  it  is  so  high  and  mighty 
in  its  nature  that  it  may  make  law,  and  that 
which  is  no  law,  it  may  make  law."  Both  these 


*  Dwarris  on  Statutes,  Vol.  1,  p.  68,  and  the 
authorities  there  cited. 

\ 


Digitized  by  Google 


The  Privilege  of  Parliament  —Stockdale  v .  Hansard. 


131 


famous  judges,  however,  here  allude  to  the 
power  of  the  legislature,  not  to  the  preroga- 
tives of  either  house ;  and  it  is  absurd  to  argue 
that  what  is  true  of  the  whole  is  equally  so  of 
every  component  part.    Again,  "  these  privi- 
leges are  not  only  very  large,  but  they  are  in- 
definite ;"  yet  it  aoes  not  therefore  follow  that 
they  are  unbounded :  many  reasons  may  make 
it  inexpedient  to  enumerate  and  fix  all  the 
privileges  of  members ;  but  there  cau  be  none 
against  the  repression  of  any  claim  set  up  by 
either  Lords  or  Commons  which  should  mili- 
tate against  the  due  authority  of  the  Crown, 
the  independence  of  the  other  house,  or  the 
rights  and  liberties  of  the  people.    "  The  law 
of  Parliament  (says  Mr  Hallam,)as  determined 
by  regular  custom,  is  incorporated  into  our 
constitution ;  but  not  so  as  to  warrant  an  indefi- 
nite uncontrollable  assumption  of  power  in 
any  case,  least  of  all  in  judicial  proceedings, 
where  the  form  and  the  essence  of  justice  are 
inseparable  from  each  other  :"b  and  in  confor- 
mity with  this  doctrine  it  has  been  long  ago 
decided  that  "  the  Courts  will  take  notice  of 
matters  of  privilege  comiug  incidentally  before 
them,  became  it  is  necessary  in  order  to  prevent 
a  failure  of  justice*'    Per  Lord  C.J.  De  Gray, 
Brass  Crosby's  case,  19  State  Trials,  1 150. 

How  then  6hall  we  ascertain,  ai  each  suc- 
cessive case  arises,  whether  the  "privilege" 
asserted  should  be  conceded.or  resisted  ?  Sir 
Edward  Coke  informs  us  that    this  customary 
law  is  to  be  sought  and  found  in  the  Rolls  of 
Parliament,  in  precedents  and  records,  aud 
continual  experience  of  the  custom  of  parlia- 
ment;" and  Mr.  Hatsell,  probably  the  best 
modern  authority  on  the  subject,  declares 
"  that  the  only  means  of  knowing  what  are  the 
privileges  of  the  House  of  Commons,  is  to  con- 
sult the  records  of  that  House,  and  to  search 
into  the  history  of  parliament  for  those  cases 
in  which  a  claim  of  privilege  has  been  made, 
and  examine  whether  it  has  been  admitted  or 
refused  "     1  Hats.  2.    Now  to  apply  this 
doctrine  :  there  are  numerous  recorded  cases 
in  which  both  houses  have  asserted  "  privi- 
leges," and  punished  those  whom  they  con- 
sidered to  have  infringed  them,  very  often 
justly, — where  the  vindication  of  their  insulted 
dignity  demanded  the  most  severe  examples; — 
but  iu  other  cases,  during  factious  times,  and 
amid  the  violence  of  party  strife,  atrocious  in- 
juries, oppressions  which  would  have  disgraced 
the  Star  Chamber,  have  been  inflicted  under 
the  pretence  of  "  privilege,"  upon  the  innocent 
asserters  of  their  own  private  or  of  the  public 
right.    These  wrongs  were  frequently,  though 
not  invariably  redressed,  when  the  political 
tornado  had  subsided  to  a  calm.  Nay,  the 
wrong-doers  have  gone  farther,  they  have  de- 
clared such  cases  should  not  be  precedents  ;  as 
for  example  in  M  r  .Wilkes's  case,  where  the  Com- 
mons erased  from  their  journals  every  trace  of 
proceedings  which  they  at  the  time  deemed 
necessary  assertions  of  their  privileges,  but  on 
cooler  consideration  agreed  with  the  majority 
of  Englishmen,  were  in  truth  but  lamentable  in- 

»  Hist.  Middle  Agts,  Vol.  2,  ch.  8. 


stances  of  the  triumph  of  partyspirit  over  liberty. 
None  of  these  cases  can,  however,  be  considered 
precedents  against  the  present  plaintiff,  who 
has  been  injured  by  the  carrying  out  a  resolu- 
tion of  the  commons  cf  a  very  modern  date. 
A  report,  containing  an  alleged  libel  on  Mr. 
Stockdale,  is  printed  by  the  authority  of  the 
House,  not  for  its  own  members  only, — for  had 
its  publication  been  thus  restricted,  though  the 
plaintiffs  injury  might  have  been  the  same,  the 
privilege  of  the  House  undoubtedly  would  have 
barred  his  remedy ; — but  the  House  turn  book- 
sellers, aud  circulate  extra  copies  of  the  report 
for  money ;  then,  like  other  booksellers,  thev 
must  be  liable  to  answer  for  any  libel  whicfi 
their  publication  may  contain.     The  circu- 
lation of  these  extra  copies  affects  not  the 
independence  of  the  House,  or  the  senatorial 
privileges  of  its  members.  If  then,  their  plea  of 
privilege  had  been  allowed  to  bar  the  plaintiff's 
remedy,  let  us  observe  the  gross  injustice 
which  must  have  resulted  from  it.    Before  a 
Committee,  or  by  the  Commissioners  of  the 
House,  a  charge  is  made  against  an  individual. 
It  is  an  ex  parte  charge,  yet  he  cannot  repel 
it;  it  is  not  made  on  oath,  yet  he  cannot  con. 
tradict  it.  His  character,  his  fortune,  his  very 
life  mav  be  assailed — possibly  without  a  shadow 
of  justice.    Now,  shall  he  turn  round  on  his 
calumniators,  and  bring  an  action  against  their 
publisher  for  libel  ?  If  he  do  this,  the  House  of 
Commons  is  iu  arms  against  him  and  the  Court 
which  entertains  his  plea.    Shall  he  through 
the  press  endeavour  to  explain  away  the  charge, 
and  hurl  back  on  his  accusers  his  defiance  and 
the  lie  ?  If  he  takes  this  course,  he  risques  an  in- 
formation for  a  libel  on  the  House,  filed  against 
him  at  their  instance  by  the  Attorney  Geueral : 
and  this  state  of  things  is  nick  named  *  Liberty.' 
Well  might  an  honourable  member c  tell  the 
House  in  1838,  that  '*  to  refuse  redress  to  any 
individual  whose  character  might  be  libelled, 
and  his  property  ruined  by  documents  put  for- 
ward by  their  Committee,  might  be  parliamen- 
tary justice,  but  was  not  common  sense ;  it 
was  neither  natural  justice,  nor  the  justice 
which  the  English  Judges  had  from  the  first 
ages  of  the  Constitution  dispensed  to  English 
subjects:"  and  that  *'  the  demands  put  for- 
ward by  that  House  could  only  be  enforced 
by  a  tyranny  more  monstrous  than  ever  had 
existed  in  the  country,  except  in  the  days 
of  the  Long  Parliament."    Half  a  century  has 
elapsed  since  Mr.  Stockdale,  the  father  of 
this  very  plaintiff,  published  Logan's  pam- 
phlet in  defence  of  Warren  Hastings,  whose 
impeachment  after  a  nine  years'  trial,  termi- 
nated, as  your  readers  will  recollect,  in  an  ac- 
quittal.   For  this  publication  Mr.  Stockdale 
was  prosecuted  by  the  House  of  Commons,  and 
successfully  defended  by  Mr.  Erskine,  who 
took  the  same  line  of  argument  when  pleading 
for  the  father  which  Messrs  Curwood  and  Car- 
rington  have  chosen  when  demanding  justice 
for  the  son ;  but  with  this  remarkable  excep- 

  .    ,  _  i 

c  G.  F.  Young,  Esq.,  the  late  M.  P.  for 
Tynemouth.— Hansard's  Parliamentary  De- 
bates, Vol.  38,  p  1305. 
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tion,  that  whereas  Mr.  Erskine,  in  1789  coro- 
pl-iine4  that  through  the  remissness  of  the 
House  of  Commons,  charges  had  gone  forth 
a  gainst  Warren  Hastings  unaccompanied  by 
Iu>  defence  or  explanation  ;  in  1 839,  the  coun- 
sel o£$hepjreseut  plaintiff  shew  that  the  reports 
.  ;'ipl;uiu'd  of  were  deliberately  let  forth,  and 
cvijie^  sold  for  money  f>y  order  of  the  House. 
'*  llefare  the  House  of  Commons,  (said  Mr. 
Erdiine,)  sent  the  Attorney  General  to  this 
place*  they  should  have  recollected  that  their 
want  of  circumspection  in  the  maintenance  of 
their  privileges,  and  the  protection  of  persons 
accused  before  them,  had  given  to  the  public 
the  charges  which  should  have  been  confined 
to  their  journals  :  the  course  and  practice  of 
parliament  might  warrant  the  printing  of  them 
for  the  use  of  their  own  members,  but  here  the 
publication  should  have  stopped,  and  all  fur. 
iher  progress  been  resisted  by  authority  •  •  * 
Had  the  Commons  by  the  exercise  of  their  high, 
necessary,  and  legal  privileges,  kept  the  public 
aloof  from  all  canvass  of  their  proceedings,  by 
an  early  punishment  of  printers,  who,  without 
reserve  or  secrecy,  sent  out  charges  into  the 
world  from  a  thousand  presses  in  every  form  of 
publication,  they  would  then  have  stood  upon 
ground  to-day  from  whence  no  argument  of 

Eolicy  or  justice  could  have  removed  them ; 
ecause  nothing  can  be  more  incompatible 
with  either  than  appeals  to  the  many  upon  sub- 
jects of  judicature,  which  by  common  consent  a 
few  are  appointed  to  determine,  and  which 
must  be  determined  hy  facts  and  principles, 
which  the  multitude  have  neither  leisure  nor 
knowledge  to  investigate.  But  the:1  let  it  be 
remembered  that  it  is  for  those  who  have  to 
accuse  and  punish,  to  set  the  example  of,  and 
enforce  the  reserve  which  is  necessary  for  the 
ends  of  justice  *  *  *  Shall  it  be  endured 
that  a  subject  of  this  country,  instead  of  being 
arraigned  and  tried  for  some  single  act  in  her 
ordinary  courts,  where  the  accusation,  as  soon 
at  least  as  it  is  made  public,  is  followed  in  a 
few  hours  by  the  decision,  may  be  accused  by 
the  House  of  Commons ;  that  the  accusation 
shall  spread  as  wide  as  the  region  of  letters, 
and  the  accused  stand  day  after  day,  and  year 
after  year,  as  a  spectacle  before  the  public, 
which  shall  l)e  kept  in  a  perpetual  inuamation 
against  him  ;  yet,  that  he  shall  not,  without  the 
severest  penalties,  be  permitted  to  submit  any 
thing  to  the  judgment  of  mankind  for  his  de- 
fence ?  If  this  be  the  law,  such  a  man  has  no 
trial ;  that  great  hall  built  by  our  fathers  for 
English  justice,  is  no  longer  a  court  but  an 
altar,  and  an  Englishman,  instead  of  being 
judged  in  it  by  God  and  his  country,  is  a  victim 
to  a  sacrifice.,,d 

With  these  and  such  like  arguments  Erskine 
defended  Stockdale  in  17><9.  1  rejoice  to 
find  that  fifty  intervening  years  have  not 
weakened  their  authority  in  our  own  day. 
The  question  having  again  been  raised  and 
solemnly  decided  by  the  judges,  there  are 


three  courses  open  to  the  House  of  Com- 
mons :  the  fist,  to  let  the  matter  drop,  to 
recompense  Mr.  Stockdale  for  the  injury  he 
mny  have  sustained,  and  to  be  more  cautious  for 
the  future  as  to  what  books  they  sell.  The  se- 
cond, to  pass  an  art  of  parliament  (if  they  ean 
obtain  the  Sovereign  and  the  Lords'  assent)  to 
make  that  law  which  is  now  usurped  authority. 
The  third,  to  push  the  matter  to  extremities, 
and  send  their  Serjeant  at  Arms,  with  his  mace 
and  the  Speaker'swarrant,  to  Westminster  Hall. 
Which  of  these  courses  they  will  resolve  upon 
a  few  days  must  shew.— If  the  first,  they  virtu- 
ally  concede  the  question  in  debate  If  the 
second,  at  least  the  forms  of  the  constitution 
wilt  be  adhered  to ;  we  shall  have  an  oppor- 
tunity of  petitioning  against  it  at  every  stage ; 
and  when  it  becomes  an  act  of  parliament, — -but 
!'  to  such  a  when,  I  write  a  never" — why,  we 
must  obey  it,  until  it  be  repealed,  and  burnt  by 
the  common  hangman. — If  the  third  course  be 
taken,  our  Judges  have  noble  precedents  to 
guide  them :  Sir  John  Holt's  energetic  language 
may  be  addressed  again,  though  in  more 
polished  phrase,  to  another  Speaker  of  tbe 
House  of  Commons.  Should  the  Counsel  be 
again  (as  they  have  been  often  heretofore)  as- 
sailed, they  will,  I  am  sure,  like  Erskine,  "  at 
all  hazards,  assert  the  dignitv,  independence, 
and  integrity  of  the  Euglish  fear  — and  foe 
your  more  immediate  readers,  for  us  who 
hold  "  the  inferior,  the  ministerial  offices,  in  the 
temple  of  justice,"  and  whom  the  usages  of 
the  profession  forbid  to  take  a  prominent  posi- 
tion in  the  struggle,  it  may  be  sufficient  for  the 
individual  upon  whom  the  honourable  lot  shall 
fall,  to  evince  for  himself  and  brethren  our 
firm  attachment  to  the  constitution,  by  his 
cheerful  readiness  to  suffer  in  its  defence. 

Temple,  li)th  June,  183.9.  Publius. 
 , 

THE  PROPERTY  LAWYER. 


d  One  or  two  very  slight  and  merely  verbal 
alterations  have  been  made  above,  where  Ers 
kine  language  was  peculiarly  applicable  to  Mr 
Hastings. 


•     •  • 


PAROL  LICBNSB. 

A  parol  license  is  countermandable  at  any 
time  when  it  is  merely  executory,  but  when 
it  has  been  executed  it  cannot  be  recalled  at 
pleasure.  Thus,  where  there  was  a  license 
to  put  a  skylight  over  an  area,  it  was  held 
that  it  could  not  be  recalled  at  pleasure  after 
it  had  been  executed  by  the  grantee.  Winter 
v.  Brookweil,  8  East,  308.  So,  where  the 
owner  of  a  close  had  given  a  party  a  license 
t»  place  a  cock  of  hay  upon  it,  until  he 
should  be  able  conveniently  to  sell  it ;  the 
close  was  subsequently  leased  by  the  owner 
to  the  defendant  for  a  term  of  years,  who 
put  in  some  cattle,  which  eat  the  hay,  for 
which  trespass  was  brought,  and  it  was  held 
by  Montague,  C.  J.,  and  Houghton,  J., 
{Doddridge,  J.,  dissentiente)  that  the  plaintiff 
under  such  circumstances  was  entitled  to. 
notice.  Webb  v.  Paternoster,  Palm.  7 1 ;  Pop-k 
ham,  151.  But,  where  a  roan  out  of  kind-  1 
ness  to  his  neighbour,  allows  him  to  pass 
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over  his  land,  the  transferree  of  that  land  is 
not  bound  to  do  so  likewise.  Nor  is  a  per- 
son under  such  circumstances  entitled  to  a 
notice  of  the  transfer.  This  rule  has  lately 
been  held  to  apply  to  a  license  to  make  a 
railroad,  as  to  which  the  following  opinions 
were  expressed : 

"  A  person,"  said  Lord  Mxnger,  C.  B.,  "  is 
bound  to  know  who  is  the  owner  of  the  land 
upon  which  he  does  that  which,  primfi facie ,  is 
a  trespass.  Even  if  this  were  not  so,  1  think 
the  defendants  ought,  in  excuse  of  their  tres- 
pass, to  have  pleaded  the  fact  that  they  had  no 
notice  of  the  transfer.  It  is  true,  it  would  he 
the  assertion  of  a  negative ;  but  I  think  this 
would  he  one  of  those  cases  where,  to  make  a 
title  or  excuse  good,  a  negative  should  he  shewn 
on  the  pleadings,  even  if  the  proof  of  the  affir- 
mative might  he  on  the  opposite  party.  As  to 
the  case  of  Webb  v.  Paternoster,  Palm.  7'  ; 
Pophain,  151  ;  2  Rol.  R.  143 ;  the  grant  of  the 
license  to  put  the  hay  stack  on  the  premises 
was  in  fact  a  grant  of  the  occupation  hy  the 
bay  stack,  and  the  party  might  he  considered 
in  possession  of  that  part  of  the  land  which  the 
haystack  occupied,  and  that  might  he  granted 
by  parol."  Par  he ;  B.,  said,  "  We  are  not  called 
upon  in  this  case  to  consider  whether  a  license 
to  create  or  make  a  rail-road,  granted  by  a 
former  owner  of  the  soil,  is  countermandahle 
after  expense  has  been  incurred  by  the  licen- 
see, which  was  the  question  in  fVinter  v. 
Brocktcelt,  8  East.  308  ;  for  it  is  not  alleged 
that  there  has  been  any  expense  incurred  in 
consequence  of  the  license,  and  therefore  it 
remains  executor}';  and  I  take  it  to  be  clear 
that  a  parol  executory  license  is  countermand- 
aide  at  any  time ;  and  if  the  owner  of  land 
grant*  to  another  a  license  to  go  over  or  do 
any  act  upon  his  close,  and  then  conveys  away 
that  close,  there  is  an  end  to  the  license ;  for 
it  is  an  authority  only  with  respect  to  the  soil 
of  the  grantor,  and  if  the  close  ceases  to  be 
his  soil,  the  authority  is  instantly  gone.  Well) 
v.  Paternoster  is  very  distinguishable  from 
this  case,  for  there  the  license  was  executed, 
bv  putting  the  stack  of  hay  on  the  land ;  the 
plaintiffs  there  had  a  sort  of  interest  aguinst 
the  licensor  aud  his  assigns ;  but  a  license 
executory  is  a  simple  authority,  excusing  tres- 
passes on  the  close  of  the  graotor  as  long  as  it 
is  his,  and  the  license  is  uncouutertnanded,  hut 
ceases  the  moment  the  property  passes  to 
another."  Gurnep,  B.,  concurred.  IVallhs. 
Harrison,  4  Alee,  and  VVels.  638. 


NEW  BILLS  IN  PARLIAMENT. 


COURT  OF  APPEAL  FROM  REVISING 
BARRISTERS. 

This  is  "a  bill  for  establishing  a  Court  of  Ap- 
peal from  the  Revising  Barristers  of  England 
and  Wales."  It  recites  that  it  is  desirable  to 
establish  a  Court  of  Appeal  from  the  decisions 
of  the  barristers  appointed  to  revise  the  list  of 
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voters  in  Eugland  and  Wales  ;  and  proposes  to 
enact  as  follows : 

1.  That  the  General  Committee  of  Elections, 
constituted  by  *'  an  act  passed  in  the  present 
session  of  parliament,  or  the  majority  of  them, 
shall,  at  the  commencement  of  every  session 
of  parliament,  by  warrant  under  their  hands, 
appoint  three  barristers  of  not  less  than  seven 
years'  standing  to  be  judges  of  a  court  of 
appeal  from  the  revising  barristers  of  Eng- 
land and  Wales,  naming  therein  one  of  them 
to  be  Chief  Judge  of  such  Court;  and  every 
such  warrant  shall  be  laid  on  the  table  of  the 
House  of  Commons,  and  if  not  disapproved  by 
the  House  within  fourteen  days,  shall  take  ef- 
fect as  a  valid  appointment  of  such  persons  to 
be  judges  of  such  court  of  appeal. 

2.  That  in  case  the  House  shall  disapprove 
all  or  any  of  such  appointments,  the  saia  gene- 
ral Committee,  or  the  majority  of  them,  shall 
in  like  manner  appoint  another  person  or  other 
persons  qualified  as  aforesaid,  and  so  shall  do 
until  such  appointment  be  not  disapproved  by 
the  House  as  aforesaid ;  and  any  such  appoint- 
ment which  shall  not  be  disapproved  by  the 
House  shall  take  effect  as  an  appointment  of  the 
persons  sn  named  to  the  said  office  of  assessor. 

3.  That  in  case  of  any  vacancy  occuring 
among  such  judges  of  the  court  of  appeal  du- 
ring the  session  of  parliament,  the  appointment 
of  a  judge  to  supply  such  vacancy  shall  in  like 
manner  be  made  by  the  said  genera)  committee 
or  the  majority  of  them,  within  fourteen  days 
from  its  occurrence,  and  submitted  to  the  ap- 
proval of  the  House,  and  in  case  of  disapproval 
a  fresh  appointment  in  like  manner  made  until 
some  such  appointment  be  not  disapproved  by 
the  house  ;  and  that  in  case  any  such  vacancy 
shall  occur  while  the  house  is  not  sitting,  then 
any  such  appointment  may  be  made  by  such 
general  committee,  or  the  majority  of  them, 
by  warrant  under  their  hands,  aud  shall  take 
effect  as  a  complete  appointment  of  the  person 
so  named  to  the  said  office  of  judge  of  the 
Court  of  Appeal. 

4.  Oath  of  judge  of  Court  of  Appeal. 

5.  Salaries  and  expences,  (amount  not  stated.) 

6.  That  the  said  Court  of  Appeal  shall  hear 
and  decide  all  questions  of  law  which  shall  be 
brought  by  way  of  appeal  from  the  decisions 
of  the  barristers  appointed  to  revise  the  lists 
of  voters  in  England  upon  their  circuits ;  and 
such  appeals  shall  be  by  way  of  special  case, 
which  special  case  shall  be  signed  by  the  revi- 
sing barrister  from  whose  decision  the  appeal 
shall  be  brought,  upon  application  made  to  him 
for  that  purpose,  by  or  on  behalf  of  the  person 
whose  name  shall  have  been  expunged  from  or 
not  inserted  in  the  list  of  register  of  voters  by 
the  decision  of  the  revising  barrister,  or  by  or  on 
behalf  of  the  overseer  or  person  having  objec- 
ted to  Buch  name  being  inserted  in  or  retained 
upon  the  list  or  register  of  voters,  as  the  case 
may  be  ;  and  the  subjects  of  such  appeals  shall 
he  questions  of  law  only,  and  not  questions  of 
fact;  and  such  Court  or  Appeal  shall  sit  some- 
where in  London  or  Westminster,  and  shall  he 
an  open  Court. 

7.  That  no  appeal  from  the  decision  of  any 
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*Mufyig  barrister  shrill  be  entertained,  unless 
h'otfce  o'f  appeal  shall  lie  given  to  the  barrister 
Avitlun  fourteen  days  after  such  decision,  and 
"tjpless  the  case  of  tile  appellant  shall  be  lodged 
jjftt  such  place  and  within  such  time  as  the  Court 
l$  Appeal  shall  direct  in  that  behalf. 

fc.  That  every  order  or  decision  of  the  Court 
of  Appeal,  reversing  or  in  anywise  altering  the 
decision  of  the  revising  barrister,  so  as  to  have 
the  effect  of  making  any  alteration  in  the 
register,  shall  be  forthwith  notified  by  the 
chief  assessor  to  the  clerk  of  the  peace  of  the 
county,  riding,  parts  or  division  of  a  county, 
or  the  returning  officer  of  the  city  or  borough, 
to  the  list  or  register  of  voters  of  which  such 
decision  shall  relate ;  and  the  clerk  of  the 
peace  or  returning  officer  shall  forthwith  alter 

such  list  or  register  of  voters  in  such  manner  or  borough  in  England  and  Wales, 
and  form  as  the  chief  judge  shall  by  writing 
subscribed  by  him  direct ;  provided  that  no 


11  in 

right  of  voting  at  any  election  of  a  member  or 
members  to  serve  in  parliament  shall  be  ex- 
tended or  limited  or  in  auy  way  whatsoever 
affected  by  any  appeal  pending  in  the  said 
court  at  the  time  of  such  election,  but  it  shall 
be  lawful  for  every  person  to  exercise  the  right 
of  voting  at  such  election  as  effectually,  and 
every  vote  tendered  thereat  shall  be  as  good  as 
if  no  such  appeal  were  pending ;  and  that  the 
subsequent  decision  of  any  appeal  which  shall 
be  pending  in  the  said  court  at  the  time  of  any 
such  election  shall  not  in  auy  way  whatsoever 
alter  or  affect  the  poll  taken  "at  such  election, 
nor  the  return  made  thereat  by  the  returning 
officer. 

9.  Copies  of  decisions  of  the  Court  of  Ap- 
peal, signed  by  the  chief  assessor,  to  be  admis- 
sible in  evidence. 

10.  That  it  shall  be  lawful  for  the  said  court 
of  appeal  to  make  such  order  respecting  the 
payment  of  the  costs  of  any  appeal,  or  of  any 
part  of  such  costs,  as  to  the  said  court  shall 
seem  meet ;  and  that  in  all  cases  in  which  any 
such  order  shall  be  made,  the  amount  of  such 
costs,  to  be  ascertained  by  the  said  court,  shall 
be  stated  in  a  certificate  of  such  order,  which 
certificate  shall  be  signed  by  the  chief  judge 
and  delivered  to  the  party  entitled  to  receive 
such  costs;  and  a  copy  of  such  certificate 
shall  be  served  upon  the  party  liable  to  pay 
such  costs,  or  left  at  his  usual  place  of  abode ; 
and  if  upon  such  service,  and  a  demand  made, 
the  party  so  liable  shall  refuse  or  neglect  to 
pay  the  amount  stated  in  such  certificate,  then 
and  in  such  case  the  same  may  be  recovered 
by  action  of  debt  in  the  Court  of  Queen's 
Bench  at  Westminster,  in  which  the  validity  of 
the  said  certificate,  after  proof  of  the  chief 
judge's  hand- writing,  shall  not  be  called  in 
question. 

11.  That  it  shall  be  lawful  for  the  said  court 
to  make  rules,  not  inconsistent  with  the  pro- 
visions of  this  act,  for  the  administration  of  the 
business  of  the  said  court,  and  of  the  business 
of  the  said  circuits ;  and  from  time  to  time  to 
varv,  alter  and  repeal  all  or  any  of  suoh  rules 
and  to  make  others  in  their  stead  :  Provided 
that  all  the  rules  so  made,  varied  and  altered,  or 
by  which  any  previously  existing  rules  and  re- 
gulations   shall  be  repealed,  be  approved 


of  by  the  speaker  for  the  time  being,  and 
be  laid  before  the  House  of  Commons 
within  ten  days  after  they  shall  be  made, 
varied,  altered  or  re  pealed,  if  the  said 
house  shall  then  lie  sitting,  or  if  not,  then 
within  ten  days  after  the  said  house  shall  next 
re  assemble  Provided  also,  that  it  shall  not 
be  lawful  for  the  said  court,  by  any  rule,  to  ex- 
clude the  parties  to  any  appeal  from  being 
heard  by  counsel  before  the  said  court. 

12.  That  no  select  committee  of  the  House 
of  Commons  appointed  under  an  act  passed 
during  the  present  session,  intituled,  "  An  Act 
to  amend  the  Jurisdiction  for  the  Trial  of 
Election  Petitions,"  shall  entertain  any  ques- 
tion respecting  the  right  of  any  person  to  he 
on  the  register  of  electors  for  any  county,  city 


THE  LAW  RELATING  TO  ATTORNEYS 
PRACTISING  IN  THE  INSOLVENT 
DEBTORS'  COURT. 

From  a  useful  work,  recently  published, 
called  "  The  Town  and  Country  Practice 
of  the  Court  for  the  relief  of  Insolvent 
Debtors,"  by  Robert  Allen,  Esq.,  Barrister 
at  Law,  we  extract  the  following  summary 
of  the  Law  relating  to  the  Practitioners  in 
that  Court : — 

"  Every  attorney  admitted  of  the  court  un- 
der the  former  act  is  effectually  admitted  under 
this,  provided  he  still  continue  an  attorney  of 
the  Superior  Courts,  of  Westminster,  although 
in  the  early  acts  instituting  the  Court  for  the 
Relief  of  Insolvent  Debtors  the  legislature  did 
not  restrict  persons  practising  as  attorneys  to 
those  who  had  been  duly  admitted  of  the  Su- 
perior Courts,  from  an  apprehension  that  the 
funds  of  the  insolvent  might  not  offer  sufficient 
remuneration  to  induce  attorneys  to  act  for 
them  :  experience  has  shewn  that  such  an  ap- 
prehension was  unfounded,  and  the  late  act, 
therefore,  7  Geo.  4,  c.  57,  confined  the  right 
of  appointment  to  attorneys  of  the  Superior 
Courts,  but  no  attorney  could  act  on  behalf  of 
a  prisoner  in  actual  custody  (and  such  only 
could  petition)  unless  he  were  duly  admitted 
by  this  Court;  now,  however,  by  section  116, 
the  Court  shall  and  may  admit  at  their  discre- 
tion any  number  of  fit  persons,  being  attorneys 
of  any  of  the  Superior  Courts  of  Westminster, 
to  practise  in  the  said  Court  as  attorneys  on 
behalf  of  such  prisoners  in  actual  custody, 
which  admission  shall  in  all  cases  be  made 
without  the  payment  of  any  fee  or  gratuity 
whatever,  and  shall  be  filed  of  record  in  the 
said  Court.   This  alteration  is  most  essential 
as  persons  about  to  seek  the  benefit  of  this  act 
may  wish,  as  indeed  it  is  generally  very  desir- 
able, that  their  own  attorney,  who  has  been 
necessarily  acquainted  with  his  affairs,  should 
still  act  in  the  elucidation  of  them  before  the 
Court.   The  inability  of  many  insolvents,  when 
transferred  from  their  professional  adviser  to 
the  exclusive  direction  of  the  Court  practi- 
tioner, to  give  satisfactory  explanations  of  tlie 
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transactions,  which  indeed  could  only  be  well 
explained  by  the  professional  party  engaged 
in  them,  was  the  source  of  considerable  diffi- 
culty and  sometimes  of  serious  delay.  As, 
'however  by  the  38th  section  of  this  act,  the 
'insolvent  can,  having  filed  his  petition  and  the 
order  for  hearing  having  issued,  give  bail  and 
i  obtain  his  liberty  till  the  day  of  hearing,  there 
can  be  no  objection  to  his  still  employing  the 
attorney  who  may  have  been  originally  con- 
cerned for  him.    It  muBt  be  observed  that 
nnder  the  section  above  quoted  large  powers 
'of  selection  are  given  to  the  commissioners, 
who  shall  and  may  admit  at  their  discretion  fit 
persons  only.   'This  power  will  be  exercised 
as  it  ever  has  been  by  them,  with  impartiality 
and  firmness,  as  the  commissioners  have  uni- 
formly demanded  and  received  satisfactory  in- 
formation relative  to  the  respectability  of  the 
party  applying  before  admission ;  the  usual 
process  is  to  leave  the  name  and  address  with 
;  the  chief  clerk,  stating  a  desire  to  be  admitted 
.  of  record  as  an  attorney  of  that  Court,  and  by 
subsequently  exhibiting  the  certificate  for  the 
current  year,  and  if  before  that  time  iu  prac- 
tice, the  certificate  for  the  year  preceding. 
This  extension  will  regard  only  attorneys  in 
London,  seeking  to  be  admitted  of  the  Court ; 
in  reference  to  applications  from  country  at- 
torneys who  seek  to  act  in  the  (  ourt  for  any 
particular  city  or  town  to  which  the  circuits 
j  extend,  the  practice  will  continue  as  hereto- 
fore ;  that  is,  by  application  in  writing  to  the 
commissioners,  stating  that  they  intend  perso- 
'hally  to  practise  on  behalf  of  insolvents  in 
enstody,  and  that  the  application  is  not  made 
at  the  instance  of  or  for  the  purpose  of  em- 
ploying any  person  as  clerk  or  agent  to  tran- 
sact the  business  under  colour  of  their  names. 
They  must  also  state  if  they  h  »ve  ut  any  time 


the  reason  for  that  strictness,  doubtless,  is 
suggested  by  the  fact,  that  insolvent  debtors 
can  only  be  heard  on  their  petition  and  sche- 
dule once  in  four  months.  Errors  caused  by 
inattention,  or  want  of  knowledge,  which  ex- 
perience alone  can  give,  may  be  fatal  to  the 
discharge  of  the  prisoner,  even  where  no  moral 
imputation  rests  on  him.  The  strictness  with 
which  the  commissioners  adhere  to  the  rules 
of  practice  laid  down  is  absolutely  necessary 
to  enforce  their  observance.  The  conse- 
quences, therefore,  of  errors,  or  omissions,  to 
the  country  insolvent,  are  serious,  and  have 
rendered  inquiry  and  consideration  necessary 
iu  the  admission  of  attorneys  to  practise  for 
the  country. 

"  If  ufter  having  been  admitted  an  attorney 
of  this  Court,  the  practitioner  should  cease  to 
be  an  attorney  of  the  Superior  Courts,  and 
still  practise  in  this,  or  if  any  person  having 
been  struck  off  the  file  of  this  Court,  should 
continue  to  practise  as  attorney  for  insolvents, 
upon  proof  of  either  of  these  facta,  the  Court 
will  declare  the  offender  guilty  of  contempt, 
and  may  subject  him  either  to  fine,  or  impri- 
sonment, for  some  deiiuite  period,  either  in 
the  prison  of  the  Queen's  Bench,  or  in  the 
common  gaol  of  the  county  in  which  he  re- 
sides.1* 

**  If  an  attorney  be  himself  a  prisoner  for 
debt,  or  otherwise,  and  shall  continue  still  to 
practise,  or  should  neglect  in  due  time  to  take 
out  his  certificate  of  the  Superior  Courts  ;  if 
he  shall  directly  or  indirectly  employ  any 
gaoler,  turnkey,  prisoner,  or  other  person  re- 
siding within  any  prison,  as  a  clerk,  or  agent, 
to  solicit  retainers  for  him,  to  transact  any 
business  in  this  Court,  he  will  be  struck  off  the 
lile.c 

"  The  attorney's  fees  will  be  found  under  the 


taken  the  benefit  of  any  act  for  the  relief  of  head  Costs.    It  may,  however,  be  proper  to 


insolvent  debtors,  and  if  so  they  must  add  the 
date  of  their  discharge.8 

"The  application  must  be  accompanied  by  a 
certificate  signed  by  two  practising  barristers, 
certifying  that  they  know  the  applicant,  and 
that  they  believe  him  to  be  a  respectable  per- 
son, &c. 

"  The  attorney  will  be  held  liable  for  all 
acts  of  his  agents  and  clerks,  and  by  whatever 
engagements  made  by  them  in  his  name  he 
will  be  bound.  The  control  of  the  Court  over 
the  conduct  of  its  attorneys  is  almost  unlimit- 
ed ; — a  controul  absolutely  necessary  from  the 
effects  which  would  ensue  to  unfortuuate  in- 
solvents, either  from  neglect  or  errors  in  the 
setting  forth  of  his  papers.  The  country  at- 
torney is  still,  it  will  be  observed,  required  to 
apply  in  a  very  especial  manner  for  admission ; 

*  This  gives  the  court  the  opportunity  of 
looking  into  the  schedule  and  adjudication. 
If  there  have  been  any  remand,  the  court  will 
not  admit  the  parties,  and  even  in  the  event  of 
the  insolvency  occurring  without  blame  to  the 
insolvent,  the  court  will  not  immediately  ap- 
point the  applicant,  as  it  is  ever  jealous  of  an 
unfair  influence  being  exercised  over  the  pri- 
soner in  the  selection  of  an  attorney  to  conduct 
their  cases. 


observe  that  they  are  most  moderately  regu- 
lated, and  when  the  qualifications  requisite  for 
a  successful  and  correct  practitioner  are  con- 
sidered, appear  hardly  capable  of  adequately 
remunerating  him.  Those  qualifications  should 
include  great  arithmetical  accuracy,  and  know- 
ledge of  banking  aud  other  book-keeping, 
conveyancing,  and  occasionally  he  may  also 
be  called  on  to  become  an  advocated 

"Generally,  however,  the  taxation  of  the  bill 
is  not  resorted  to,  as  a  specific  sum  is  named 
and  agreed  on  by  both  parties.  The  attor- 
ney, at  the  time  of  retainer,  can  well  un- 
derstand the  extent  of  the  services  which  will 
be  required,  and  will  ordinarily  not  hesitate  to 
undertake  the  task  for  some  moderate  remu- 
neration. Under  particular  circumstances  the 
Court  itself  is  empowered,  upon  proper  appli- 
cation, to  direct  that  apart  of  the  expeuses 
may  be  paid  out'of  the  insolvent's  effects  which 
may  then  be  in  the  hands  of  the  provisional  as- 
signee, or  in  default  of  such  funds,  from  the 
profits  or  interests  arising  from  any  govern- 
ment securities  upon  which  any  unclaimed 
money  produced  by  the  estate  and  effects  of 

t>  Section  114',  same  as  7  G.  4,  c.  57,  s.  85. 
c  See  Rule  4. 
|    d  Iu  the  absence  of  counsel. 
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such  prisoner,  or  if  that  be  not  sufficient,  out 
of  the  interest  end  profit  arising  from  any  un- 
claimed dividends  of  insolvent  debtors.  The 
Court  before  making  any  such  order  must  be 
satisfied  that  the  prisoner  has  not  the  means  of 
defraying  these  expenses.  Whatever  sum, 
however,  may  be  thus  advanced  from  the 
Court,  must  be  reimbursed  out  of  the  first 
proceeds  from  the  estate  of  the  insolvent  vetted 
in  assignees.*1 

"  The  responsibilities  of  the  attorney  in  this 
Court  should  be  well  considered,  as  it  not  tin- 
frequently  happens,  that  after  the  most  dili- 
gent and  zealous  discharge  of  his  duty  to  an 
insolvent,  he  is,  by  a  want  of  decision  in  the 
earlier  part  of  the  proceedings,  liable  to  con- 
siderable losses.  If  an  attorney  should  agree 
in  writing  to  undertake  an  insolvent's  case  for 
a  certain  sum,  however  the  expenses  may  ex 
reed  the  original  calculation,  the  Court  will 
compel  him  to  complete. 

"  The  payment  in  part  is  ordinarily  made  at 
the  time  of  the  retainer,  aud  as  much  expense 
must  immediately  ensue  in  making  all  the  in- 
quiries necessary  to  frame  the  accurate  de- 
scription in  the  petition  and  the  statements  in 
the  schedule,  it  is  not  unreasonable  to  say  that 
some  considerable  part  of  the  estimated  costs 
oui^ht  at  that  time  to  be  advanced.  The  only 
remeiy  an  attorney  has,  when  he  has  reason 
to  believe  it  is  not  the  intention  of  the  insol- 
vent to  pay  his  costs,  is  to  withhold  his  sche- 
dule* The  Court  will  not  compel  an  attorney 
who  has  accepted  the  retainer  and  filed  the 
petition  to  proceed  in  filing  schedule,  but  hav- 
ing filed  the  schedule  he  will  be  compelled  to 
proceed,  nor  will  the  Court  permit  him  after 
that  stage  to  retain  any  papers  which  may  be 
necessary  at  the  hearing  because  he  has  not 
been  paid  his  costs.  So  that  it  is  for  the  at- 
torney well  to  consider  if  he  be  safe  in  giving 
credit  for  his  eosts  when  he  proceeds  to  file 
the  schedule.  It  is  the  preparation  of  the 
schedule  and  the  agency  charges,  the  matters 
preceding  the  schedule,  which  are  the  attor- 
ney's heavy  expenses,  and  therefore  in  his 
withholding  the  schedule  on  account  of  costs, 
he  must  necessarily  be  a  considerable  loser.  It 
is  better  for  both  the  client  aud  the  attorney 
that  a  fair  proportion  of  the  probable  amount 
should  be  at  once  placed  in  the  latter's  hands 
at  the  time  of  retainer. 

"  The  only  remedy  in  case  of  failure  in  pay- 
ment of  the  attorney's  coBts  is  by  action  at 
law,  with  the  melancholy  prospect  of  auing  an 
admitted  pauper,  who  must  in  all  probability 
again  resort  to  the  same  means  of  liberation. 

"  But  the  Court  has  ever  expressed  a  desire 
to  protect  attorneys  from  this  ungrateful  fraud. 

u  Case.— Thomas  Dyson,  Nov.  2,  1822. 
Cooke's  Pr.  15. 

"  Insolvent  discharged  in  1821,  and  had  em- 
ployed Mr.  Brough,  an  attorney,  whose  bill  he 
had  never  paid.  Again  arrested  for  the  amount 
of  such  bill  by  Brough,  and  appeared  before 
the  Court  with  this  debt  only  on  his  schedule. 
The  Court  said  that  they  were  bound  to  pro- 
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tect  attorneys  from  s<>  dishonest  a 
and  dismissed  the  petition. 

"  The  Court  will  not  permit  an  insolvent  to 
change  bis  attorney  after  retainer,  unless  he 
has  paid  him  the  taxe  I  eosts  up  to  the  tirte  of 
such  change. 

u  Form  of memorial  for  the  w> 1  mission  of  an  at- 
torney to  practise  in  the  country. 

"  To  the  honourable  the  commissioners  of 
Her  Majesty's  Court  for  the  relief  of  insolvent 
debtors. 

"  The  memorial  of  A.  B.  of  -  ■■  gentle- 
man, one  of  the  attorneys  of  her  Majesty's 
Court  of  Queen's  Bench,  at  Westminster, 
sheweth— 

"  That  your  memorialist  is  desirous  of  being 
appointed  an  attorney  of  your  honourable 
court. 

"That  your  memorialist  intends  bond  fide  to 
practise  therein ;  that  this  application  is  not 
made  at  the  instance  of  or  for  the  purpose  of 
employing  any  particular  person  as  clerk  or 
agent. 

"  That  your  memorialist  has  never  taken  the 
benefit  of"  the  act  for  the  relief  of  insolvent 
debtors,  [or  if  otherwise,  state  the  time  and 
place  of  discharge.] 

"  That  your  memorialist  has  obtained  a  re- 
commendation and  testimonials  of  his  respect- 
ability, signed  by  and  Eaqrs., 

barristers  at  law. 

"  Your  memorialist  therefore  prayt  to  be 
admitted  an  attorney  of  your  honourable  court. 
(Date — year.)   '  A.  B. 

Certificate  to  accompany  the  memorial. 

"  This  is  to  certify  that  we  know  personally 

A.  B.  of  ,  attorney  at  law,  that  he  is  a 

person  of  respectability,  and  we  consider  him 
a  fit  and  proper  person  to  practise  as  au  attor- 
ney of  the  court  for  the  relief  of  insolvent 
debtors  ;  and  we  do  hereby  recommend  him  as 
such  respectable,  fit,  aud  proper  person,  to  be 
appointed  accordingly. 

C.  D.  >  Practising  barristers  of 
E.  F.  \    the  circuit. 

"  Leave  the  above  at  the  office  of  the  Court, 
and  produce  the  admission  in  the  Superior 
Court,  aud  the  annual  certificate  for  the  cur- 
rent year."  ' 

Mr.  Allen's  work,  in  addition  to  the  act 
1  &  2  Vict.  c.  110,  contains  full  instruc- 
tions to  creditors,  with  all  the  Forms  and 
Rules  and  Orders  of  Court  ;  and  it  is  due 
to  the  author  to  extract  his  statement  of 
the  scope  and  object  of  his  labours. 

"  The  Court  for  Relief  of  Insolvent  Debtors 
has,  until  the  passing  of  the  present  act,  be 
experimental  in  its  establishment.  Such,  how- 
ever, have  been  the  effects  of  the  former  acts, 
and  so  consonant  have  they  been  with  every 
principle  of  justice,  both  to  the  debtor  aud 
creditor,  that  the  abolition  of  arrest,  hitherto 
the  imagined  safeguard  of  the  latter,  has  been 
acquiesced  in  without  objection  or  Complaint. 
On  the  contrary,  the  creditor  now  deems  him* 
self  more  secure,  deprived  as  he  is,  by  this  act, , 
of  his  former  monstrous  power  of  exercising 
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of  this  Court  as  his  best  and  most  satisfactory 
remedy/       '  ' 

"The  present  act  is  permanent,  and  from 
hence  may  be  considered  as  forming  a  most 
important  branch  of  the  law  of  England,  a  fact 
whicli  sufficiently  evinces  in  itself  the  efficiency 
with  which  the  objects  of  the  late  acts  have 
been  carried  out,  fand  how  entirely  satisfied 
both  the  legislature  and  the  commercial  inte- 
rests of  the  country  hare  been  of  the  necessity 
and  benefit  of  such  a  law,  under  the  controul 
and  direction  of  the  learued  commissioners,  to 
whom  its  purposes  are  confided.  The  advan- 
tages which  have  already  accrued  to  the  credi- 
tor, who  at  one-twentieth  the  cost  of  pursuing 
the  law  in  Bankruptcy,  may  summarily  appro- 
priate the  effects  of  an  insolvent  to  the  pay- 
ment of  his  debts — the  strict  and  unwearying 
diligence  with  which  all  enquiries  for  the  cre- 
ditor's benefit  are  pursued — and  the  vast  sums 
which  by  means  of  those  enquiries  have  been 
recovered  to  the  general  benefit  of  creditors, 
lead  Hi  to  hope  that  ere  long  the  law  of  insol- 
vency and  bankruptcy  may  be  amalgamated, 
and  the  latter  more  governed  by  the  efficient 
regulations  of  the  former. 

*'  So  vast  a  portion  of  the  commercial  world 
is  interested  in  the  effects  of  the  present  act, — 
changing  wholly  the  powers  of  the  creditor, 
that  no  apology  is  needed  for  a  new  book  of 
practice  on  the  subject.  Those  works  which 
have  already  appeared,  regard  exclusively  the 
effect  of  the  alteration  in  reference  to  the  Su- 
perior Courts,  and  the  talented  work  of  Mr. 
Cooke  has  not  yet  been  remodelled.  To  his 
work  on  the  former  practice,  and  to  that  of 
Mr.  Gill,  I  am  much  indebted  for  stub  parts 
of  the  law  as  have  undergone  no  change;  and 
for  the  forms  and  process,  which  arc  necessa- 
rily new,  I  must  acknowledge  mvself  greatly 
obliged  to  the  courtesy  and  kinduess  of  the 
several  officers  of  the  court. 

**The  great  changes  which  empower  an  in- 
solvent in  execution  to  be  bailed,  and  the  cre- 
ditor to  petition,  have  been  treated  at  length,— 
the  forms  have  been  closely  examined  at  the 
several  offices,  and  the  work  will,  it  is  hoped, 
be  found  a  correct  guide  to  the  practice; — 
more  than  to  render  it  so  has  not  been  the 
ambition  of  the  Author." 


COURT  OF  EXCHEQUER 
GENERAL  ORDERS  IN  EQUITY. 

Wednesday,  12M  June,  1839. 
The  Court  doth  hereby  order  and  direct  in 
manner  folio  wing— that  is  to  say, 

1.  That  every  person  to  whom  in  any 
cause  ror  matter  pending  in  this  Court  any 
sum  of  money  or  any  costs  havo  been  orr 
dered,  ,to  be  paid,  shall  after  the  lapse  of  one 
month  from  the  time  when  such  order  for 
payment  was  duly  passed  and  entered,  be 
entitled  by  his  clerk  in  Court  to  sue  out 
one  or  more  vmt  or  writs  of  fieri  facias, 


cir- 


after  stated,  or  as  near  thereto  as  the 
cumstances  of  the  case- may  (require.* 
2.  That  upon  every  such  order 
after  to  be  entered/the  entering  Cleric *hk»<^' 
at  the  request  of  the  party  lenVing  the  same.  "  > 
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mark  the  day  of  the  month  and  yea? ( on 
which  the  same  shall  be  so  left  for  enfrv ;  ! 
and  no  writ  of  fieri  facias  ox  elegit  shsJft  petI , ,  > 
sued  out  upon  any  such  order  unless  the  q 
date  of  such  entry  shall  be  so  marked  f.  n 
thereon  as  aforesaid. 

3.  That  such  writs  when  sealed  shall  be 
delivered  to  the  sheriff  or  other  officer  to 
whom  the  execution  of  the  like  writs  issu- 
ing out  of  the  Superior  Courts  of  Common 
Law  belongs,  and  shall  be  executed  by  such 
sheriff  or  other  officer  as  nearly  as  may  be 
in  the  same  manner  in  which  he  doth  or 
ought  to  execute  such  like  writs  ;  and  such 
writs  when  returned  by  such  sheriff  or 
other  officer  shall  be  delivered  to  the  clerks 
in  Court  by  whom  respectively  they  were, 
sued  out.  or  be  left  at  their  respective  seats, 
and  shall  thereupon  be  filed  as  of  record  in 
this  Court.  And  that  for  the  execution  of 
such  writs,  such  sheriff  or  other  officer  shall 
not  take  or  be  allowed  any  fees  other  than 
such  as  are  or  shall  be  from  time  to  time 
allowed  by  lawful  authority  for  the  execu- 
tion  of  the  like  writs,  issuing  out  ol  the 
Superior  Courts  of  Common  Law. 

4.  That  if  it  shall  appear  upon  the  return 
of  any  such  writ  of  fieri  facias  as  aforesaid, 
that  the  sheriff  or  other  officer  hath  by  vir- 
tue of  such  writ  seized,  but  not  sold,  any 
goods  of  the  person  ordered  to  pay  such 
sum  of  money  or  costs  as  aforesaid,  the  per-i 
son  to  whom  such  sum  of  money  or  costs  is 
payable  shall  immediately  after  such  writ 
with  such  return  shall  be  filed  as  of  record 
be  at  liberty  by  his  clerk  in  Court  to  sue 
out  a  writ  of  venditioni  exponas  in  the  form 
herein  after  stated,  or  as  near  thereto  as  the 
circumstances  of  the  case  may  require. 

6.  That  on  every  such  writ  of  fieri  facias 
and  elegit  so  to  be  issued  as  aforesaid,  there 
shall  be  endorsed  the  words  "  By  the 
Court,"  and  also  thereunder  the  calling  and 
place  of  residence  of  the  party  against  whom 
such  writ  shall  be  issued,  and  also  the  name, 
and  residence  or  place  of  business  of  the 
solicitor  at  whose  instance  the  same  shall 
be  issued,  and  the  name  of  the  clerk  in 
Court  issuing  the  same,  and  that  every  such 
writ  be  alto  endorsed  for  the  sum  to  be  le- 
vied, costs  of  writ,  sheriff  's  poundage,  &c. 
according  to  the  form  used  upon  like  writs 
issuing  out  of  the  Superior  Courts  of  Com- 
mon Law. 

6.  That  for  every  such  writ  of  fieri  facias 


or  writ  or  writs  of  elegit,  of  the  fof  m  hereia  .  or  venditioni  exponas  bo  to  be  issued  as 
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aforesaid,  there  shall  be  alia  wed  to  the  clerk 
in  Court  iawinfr  the  same,  the  sum  of  eigh- 
teen shillings  and  seven  pence,  and  for  every 
such  writ  of  elegit  the  sum  of  one  pound 
ten  shillings,  and  that  there  be  allowed  to 
the  solicitor  at  whose  instance  any  such 
writ  of  fieri  facias,  elegit,  or  venditioni  ex- 
ponas, shall  be  issued,  the  sum  of  six  shil- 
lings and  eightpence  for  instructions  for 
the;  said  writ,  and  that  there  be  also  allowed 
to  such  solicitor  the  further  sum  of  six  shil- 
lings and  eightpence  for  attending  to  pro- 
cure a  warrant,  and  for  attending  to  instruct 
the  officer  charged  with  the  execution  of 
such  writ. 

FOriM  OF  WRITS. 

No.  1. — Writ  of  Fieri  Facias,  on  a  Decree 
or  Order  of  the  Court  of  Exchequer  for 
Payment  of  Money. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  faith. 

To  the  Sheriff  of  greeting : 

We  command  you  that  of  the  goods  and 
chattels  of  C.  />.,  in  your  bailiwick  you  cause 
to  be  made  the  sum  of  £  ,  which  lately 

before  us  in  our  Court  of  Exchequer  at  West- 
minster in  a  certain  cause  or  certain  causes,  (at 
the  case  may  be)  wherein  A.  B.  is  plaintiff,  and 
CD.  is  defendant,  or  in  a  certain  matter  there 
depending,  intituled,  *«  in  the  matter  of  E.  F." 
(as  the  case  may  be),  by  a  decree  or  order 
(as  the  case  may  be)  of  our  said  Court,  bearing 
date  the       day  of  was  decreed  or 

ordered  (as  the  case  may  be)  to  be  paid  by  the 
said  C.  D.  to  A.  B. ;  aud  that  of  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick 
you  further  cause  to  be  made  interest  upon 
"the  said  sum  of  £  ,  at  the  rate  of  41.  per 
centum  per  annum,  from  the  day  of  :a 
and  that  you  have  that  money  and  interest 
before  us,  in  our  said  Court  immediately  after 
the  execution  hereof,  to  be  paid  to  the  said 
A.  B.  in  pursuance  of  the  said  decree  or  order, 
(as  the  case  may  be) :  and  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second 
year  of  our  reign  you  are  authorized  and  re- 
quired to  do  in  this  behalf ;  and  in  what  manner 
you  shall  have  executed  this  our  writ,  make 
appear  to  us  in  our  said  Court  immediately 
after  the  execution  thereof;  and  have  there 
then  this  writ. 

Witness  James  Lord  Abinger,  at  West- 
minster, the  day  ofb  in  the  year 
of  our  reign. 


No.  2.— Writ  of  Fieri  Facias,  on  a  Decree  or 
Order  of  the  Court  of  Exchequer  for  pay- 
menf  of  money  and  interest. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  faith.      , ._.„,,[,  v|, 

*  The  day  on  which  the  decree  or  order  was  I 
made,  or,  if  that  were  prior  to  the  1st  October, < 
1838,  say,  "  from  1st  day  of  October,  1838."  I 

b  The  day  on  which  the  writ  issues. 


To  the  Sheriff  of  greeting  : 

We  command  you  that  of  the  goods  and 
chattels  of  C.  />.,  in  your  bailiwick,  yon  cause 
to  be  made  the  sum  of  £  ,  and  also  interest 
thereon,  at  the  rate  of  4/.  per  centum  per  annum, 
from  the  ^  day  of  ,b  which  said  sum  of 
money  and  interest  were  lately  before  us  in 
our  Court  of  Exchequer  at  Westminster,  in  a 
certain  cause,  or  certain  causes  (as  the  cave 
may  be),  wherein  A.  B.  is  plaintiff,  and  C.  DM 
defendant,  or  in  a  certain  matter  (lien-  depend- 
ing, intituled,  "in  the  matter  of  E.  F."  (as  the 
case  may  be)  by  a  decree  or  order  (as  the  cttte 
may  be)  of  our  said  Court,  bearing  date  the 
day  of  ,  decreed  or  ordered  (as  the 
case  may  be)  to  be  paid  by  the  said  C.  D.  to 
A.  B.,  and  that  you  have  that  money  and  in- 
terest before  us,  in  our  said  Court  immediately 
after  the  execution  hereof,  to  be  paid  to  the 
said  A.  B.  in  pursuance  of  the  said  decree  or 
order,  (as  the  case  may  be) ;  and  that  you  do 
all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized 
and  required  to  do  in  this  behalf,  and  in  what 
manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  in  our  said  Court  imme- 
diately after  the  execution  thereof :  and  have 
there  then  this  writ. 
Witness,  &c. 

No.  3. — Writ  of  Fieri  Facias,  on  a  Decree  or 
Order  of  the  Court  of  Exchequer  /or  Pay- 
-f  of  A' 


,  Money  and  Costs. 
Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen 
defender  of  the  faith. 

To  the  Sheritf  of  greeting : 

We  command  you  that  of  the  goods  and 
chattels  of  C.  D.  in  your  bailiwick  you  cause  to 
be  made  the  sum  of  £  ,  which  said  sum  of 
money  was  lately  before  us  in  our  Court  of  Ex- 
chequer at  Westminster,  in  a  certain  cause,  or 
certain  causes  (as  the  case  may  be),  wherein 
A.  B.  is  plaintiff,  and  C.  D.  is  defendant,  or  in  a 
certain  matter  there  depending,  intituled,  "in 
the  matter  of  E.  F."  (as  the  case  may  be),  by  a 
decree  or  order  (as  the  case  may  be)  of  our  said 
Court,  bearing  date  the  day  of  ,  de- 
creed or  ordered  (as  the  case  may  be),  to  be  paid 
by  the  said  C.  D.  to  A.  B.,  together  with  cer- 
tain coats  in  the  said  order  mentioned,  and 
which  costs  have  been  taxed  and  allowed  by 
G.  H.  esquire,  one  of  the  Masters  of  our  said 
Court  at  the  sum  of  £  ,  as  appears  by 
the  certificate  of  the  said  Master,  dated  the 
day  of  ,  and  that  of  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick, 
you  further  cause  to  be  made  the  said  sum  of 
£  ,c  together  with  interest  at  the  rate  of 
41.  per  certum  per  annum  on  the  said  sum  of 
£  ,d  from  the  day  of  ,«  and 
on  the  said  sum  of  £         c  from  the 


b  The  day  mentioned  in  the  order. 
c  The  costs.         <i  The  money. 
e  The  date  of  the  order,  or,  if  that  were 
prior  to  the  1st  October,  1838,  sav,  "  from  the 
1st  day  of  October,  1838." 

f  The  date  of  the  Master's  certificate,  or,  if 
that  were  prior  to  the  1st  of  October,  1838, 
say,  "from  the  1st  day  of  October,  1838." 
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day  of  and  that  you  have  that  money 

and  interest  before  us  in  our  said  Court  imme- 
diately after  the  execution  hereof,  to  be  paid  to 
the  said  A.  B,  iu  pursuance  of  the  said  decree 
pr  order,  («*  the  case  may  be) :  and  that  you  do 
ajl  such  things  as  by  the  statute  passed  in  the 
§ qeond  year  of  our  reign  you  are  authorized 
and  required  to  do  in  this  behalf,  and  in  what 
manner  you  shall  have  executed  this  our  writ, 
make  appear  to  us  in  our  said  Court  imme- 
diately after  the  execution  thereof  i  and  have 
there  then  this  writ.    Witness,  &c. 

[To  be  continued. 1 


ATTORNEY'S  WEARING  GOWNS 
IN  COURT. 


To  the  Editor  of  the  Legal  Observer. 

1  am  glad  to  find  that  this  subject  is  beginning 
to  excite  some  little  attention;  I  cordially 
agree  with  the  views  of  those  gentlemen  who 
have  addressed  vou  on  this  subject ;  indeed 
J  have  been  studying  for  sometime  how  the 
matter  may  be  best  brought  about,  and  have 
been  only  waiting  to  collect  as  much  evidence 
as  possible  to  establish  the  right  of  attorneys 
to  wear  gowns  in  Court,  before  I  addressed 
the  Judges,  cither  in  the  shape  of  a  private 
letter,  or  a  memorial,  on  the  subject,  on  be- 
half of  myself  and  other  legal  men  in  this 
town. 

In  several  old  prints  which  I  have  seen, 
attorneys  are  drawn  in  wigs  and  gowns ;  but 
whether  the  wig  was  superadded  in  conse- 
quence only  of  the  then  general  fashion  of  all 
gentlemen  to  wear  wigs,  1  do  not  know,  but  so 
they  are  drawn  in  many  old  prints:  neither 
can  I  find  out,  from  conversations  with  the 
relatives  of  old  attorneys,  whether  the  wigs 
and  gowns  were  worn  by  attorneys  after  the 
general  fashion  of  wearing  wigs  became  obso- 
lete. 

As  to  the  gown  it  is  perfectly  clear;  and 
after  the  opinion  which  you  have  given  of  the 
undoubted  right  which  attorneys  have  to  wear 
a  gown,  I  think  no  attorney  would  be  acting 
improperly  in  appearing  in  Court  clothed  in 
the  robe  of  office.  Individually  I  intend,  the 
first  time  I  am  in  London,  to  procure  a  gown, 
and  always  appear  in  it,  both  at  the  assizes 
and  in  the  Sheriff's  Court,  and  several  of  my 
brethren  with  whom  I  have  conversed  on  the 
subject  have  expressed  a  like  determination. 

If  you  think  the  Judges  would,  upon  being 
memorialised,  intimate  a  wish  for  attorneys 
to  appear  in  gowns  when  in  Court,  I  would 
immediately  prepare  a  memorial  and  canvass 
this  town  for  signatures,  and  have  no  doubt 
other  towns  would  soon  follow  the  example. 

I  should  like  to  know  if  there  were  any  dif- 
ference in  the  gowns  of  the  old  attorney  and 
the  solicitor  in  Chancery  ? 

A  Country  Attorney. 

Birmingham,  6th  June,  1839. 

1  The  date  of  the  Master's  certificate;  or,  if 
that  were  prior  to  the  1st  of  Oetober,  1838, 
say,  from  the  1st  day  of  October,  1836. 


RETIREMENT1       M*.  LE  BLANCH 
"   THE  NEW  MASTER.   1     >  <" 

We  learn  with  regret  that  the  resignation 


good  wishes  and  universal  respect  of  thfe 
Profession.  He  discharged  the  duties  of 
his  office  ably  and  impartially,  yet  with 
much  urbanity.  He  was  called  to  the  Bar 
in  Trinity  Term,  1 803,  and  has  long  been 
Master  of  Trinity  Hall,  Cambridge. 

C.  R.  Turner,  Esq.,  formerly  a  Solicitor 
of  the  eminent  firm  of  Parnther  &  Turner, 
and  now  a  Barrister  at  Law,  has  been  ap- 
pointed a  Master  of  the  Court,  on  the  re- 
signation of  Mr.  Le  Blanc. 


SUPERIOR  COURTS. 


&flrtr  Chancellor CEourt. 

PRACTICE. — LUNACY. — CARRIAGE  OF  THE 
COMMISSION.  .,,  ., 

Two  petitions  for  a  commission  of  lunacy,  one 
by  the  supposed  lunatic's  teife,  who  expressed 
her  intention  to  limit  the  pending  of  the 
lunacy  to  a  recent  period ;  the  other  by  the 
lunatic's  brothers,  wishing  to  carry  the  find- 
ing back  to  a  remoter  period :  Held,  that 
the  brothers,  on  whom  lay  the  affirmative% 
ought  to  have  the  carriage  of  the  commis- 
sion. 

Two  petitions  were  presented  for  a  commis- 
sion to  inquire  into  the  soundness  of  Mr. 
Whittaker's  mind  ;  one,  which  was  the  first  in 
date,  was  by  Mrs.  Whittaker,  his  wife ;  the 
second  was  by  the  brother  and  brother-in-law 
of  the  supposed  lunatic. 

Mr.  Spence  and  Mr.  Wood,  for  Mrs.  Whit- 
taker.— There  was  no  doubt  of  the  propriety 
of  issuing  the  commission.  The  only  question 
was,  who  should  have  the  carriage  of  it.  The 
wife  first  presented  her  petition  ;  and  on  that 
ground,  and  also  because  she  best  knew  the 
habits  of  her  husband,  what  were  the  delusions, 
and  how  and  when  they  began,  she  ought  to 
have  the  carriage  of  the  commission.  The 
supposed  lunatic  made  a  will  in  1835,  in  favour 
of  his  wife  and  'only  child,  who  is  now  only 
three  years  of  age.  He  was  then  of  unsound 
mind,  and  the  wife  was  anxious  to  limit  the 
finding  of  the  jury  to  a  period  which  the  wit- 
nesses would  fix  at  some  period  subsequent  to 
1835.  On  the  other  hand,  the  brother  of  the 
supposed  lunatic,  and  the  husband  of  his  sister, 
were  anxious  to  carry  the  unsoundness  of 
mind  to  a  remoter  period,  so  as  to  destroy  the 
will ;  in  which  case,  and  in  the  event  of  the 
child's  dying  under  twenty-one  years  of  age, 
(not  an  improbable  event),  they  would,  as  next 
of  kin,  come  in  for  the  lunatic's  property, 
except  the  wife's  legal  portion.  She  had 
hitherto  done  every  thing  in  her  power  for  the 
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lunatic's  protection;  whereas  the  brother  ao<l 
brotber-iu-law  seldom  took  any  trouhle  about 
bim.  The  Court  would,  in  this  matter,  he 
governed  solely  by  the  consideration  of  what 
is  necessary  for  the  protection  of  the  lunatic's 
person  and  property,  without  any  regard  to 
the  interested  motives  which  Actuated  parties. 
*•  .Such  feelings,"  as  his  Lordship  said  In  the 
matter  of  J.  B.*  "cannot  operate  on  the 
mind  of  the  Court,  which,  in  deciding  of 
questions  of  this  kind,  must  be  governed  solely 
by  the  consideration  of  what  is  necessary  for 
the  protection  of  the  person  and  property  of 
the  party,  &c."  The  further  observation's  of 
Ins  Lorclship  in  that  case,  were  quite  appli- 
cable to  the  present. 

The  Lord  Chancellor — I  refused  a  commis- 
sion in  that  case,  because  I  did  not  think  it 
necessary.  His  Lordship  (without  hearing 
Mr.  fPigram,  who  appeared  to  support  the 
brother's  right  to  prosecute  the  commis- 
sion) said  the  brother  alleges  he  will  establish 
the  insanity  at  a  remoter  period  than  that  to 
which  the  wife  wishes  to  limit  it.  She  very 
candidly  says  that  she  wished  the  finding  to  be 
subsequent  to  1835,  so  as  to  preserve  the  will. 
She  states  her  reasons.  It  will  be  for  the  jury 
to  find  the  true  period,  according  to  the  evi- 
dence brought  before  them  and  the  commis- 
sioners. As  the  brother  states  that  the  un- 
soundness began  at  an  earlier  period,  and 
therefore,  the  affirmative  lies  on  him,  it  is 
proper  he  should  have  the  carriage  and  prose- 
cution of  the  commission. 

In  the  mutter  of  tVhittaker,  at  Westminster, 
May  25,  1839. 

W\tz  Cfjancellm'a*  Court. 

PRACTICE. — PRODUCTION  OF  DOCUMENTS.— 
THE  TIMES. — COSTS. 

To  a  bill  filed  for  accounts  of  a  partnership 
business,  a  defendant  answered,  admitting 
possession  of  some  documents  relating  to  the 
accounts,  and  stating  that  others  icere  in 
possession  of  another  person  for  the  benefit 
of  all  the  partners.    Neither  that  person 
nor  some  of  the  partners  trere  made  parties 
to  the  suit.  Held,  upon  motion  if  production 
of  both  sets  of  documents,  that  though  the 
plaintiff  teas  entitled  of  course  to  those  in 
possession  of  the  defendant,  yet,  failing  in 
the  other  part  of  the  motion,  the  plaintiff 
should  pay  the  costs  of  the  whole,  as  being 
a  mere  experiment. 
This  was  a  motion  for  the  production  of  do- 
cuments, and  particularly  of  account  books, 
relating  to  expenditure  and  profits  of  the 
Times  Newspaper,  admitted  by  Mr.  Walter, 
one  of  the  defendants,  to  be  in  his  possession* 
or  in  the  possession  of  the  treasurer  of  ,  the 
concern.   The  bill  was  filed  by  Mrs.  Murray, 
widow  and  administratrix  of  Mr.  James  Mur- 
ray, who  died  in  1834,  for  an  account  of  the 
profits  of  the  newspaper  from  the  month  of 
November  1819,  when  Mr.  Murray  became 
proprietor  of  a  moiety  of  a  sixteenth  share  ; 

•  1  My!.  &  C.  638j  sup.  541. 


and  it  stated,  among  other  things,  that  Mr. 
Murray  commenced  his  connection  with  the 
paper  in  1815,  first  as  a  reporter  in  parliament  j 
and  that  he  was  afterwards  engaged  in  the' 
foreign  correspondence  department  of  the 
newspaper,  at  a  salary  of  500/.  a  year,  and  that 
in  18 1  y  he  purchased  a  moiety  of  a  sixteenth 
share  in  the  concern  from  Mr.  Walter*  for 
1,400/,  subject  to  a  proviso  that  Mr.  Walter 
should  have  liberty  lucre-purchase  the  share  at 
any  time,  at  the  same  rate,  on  giving  six 
months'  notice  of  his  intention.    It  appeared 
from  the  auswer  of  Mr.  Walter  that  Mr  Mur- 
ray's salary  was  increased  to  800/.  a-year  for  bis 
services  on  the  Times  and  the  Evening  Mail, 
another  newspaper  belonging  to  the  same  con- 
cern, and  that  he  had  regularly  received  his 
share  of  the  profits  up  to  the  time  of  his  death, 
and  had  given  receipts  for  the  same  to  the 
treasurer,  who  was  the  common  agent  of  all 
the  proprietors,  and  made  out  the  accounts  of 
the  profits  and  paid  the  amounts;  and  that 
Mr.  Murray  had  during  his  whole  life  acqui- 
esced in  the  treasurer's  accounts,  and  that  upon 
his  death  Mrs.  Murray  in  like  manner  received 
her  share,  and  never  disputed  the  correctness 
of  the  accounts,  or  called  for  any  investigation 
of  them,  until  December  1837,  after  Mr.  Wal- 
ter had  given  her  notice  of  his  intention  to  re- 
purchase her  share,  and  that  it  was  the  notice 
that  led  to  claims  on  her  part  for  a  general  ac- 
count.   After  some  negotiation  for  settling 
these  claims,  the  bill  was  filed  in  the  present 
year  against  Mr.  Walter,  Mr.  Alsager,  and 
Mr.  Lawson,  alleging  that  the  names  of  the 
other  proprietors  were  not  known  to  the  plain- 
tiff, and  insisting  that  the  notice  had  been 
waived  and  that  no  account  had  ever  been  ren- 
dered. Mr.  Walter  by  his  answer,  after  stating 
as  alwve  stated,  and  relying  on  the  receipts  as 
a  full  discharge,  admitted  that  he  had  in  his 
possession  certain  papers  relating  to  Mrs. 
Murray's  claim,  and  that  the  treasurer,  Mr. 
Delane,  had  various  accounts  in  his  possession, 
the  particulars  of  which  accounts  he  (Mr. 
Walter)  did  not  know.   The  answer  was  ex* 
cepted  to,  as  it  did  not  state  the  documents  in 
MnDelane's  possession,  and  the  exception  waa 
allowed.  Mr.  Walter  put  in  a  further  answer, 
setting  out  w  hat  the  documents  were,  and  alle- 
ging that  they  were  in  Mr.  Delane's  possession 
for  the  benefit  of  all  the  shareholders. 

Mr.  Richards  and  Mr.  Romilly  moved  on 
these  admissions  for  the  production  of  both  sets 
of  documents. 

Mr.  Jacob  and  Mr.  Bacm  appeared  to  op- 
pose the  motion,  as  far  as  concerned  the  docu- 
ments in  the  treasurer's  possession. 

The  V^ice  Chancellor  said,  if  the  motion  were 
opposed  as  to  these  latter  documents,  he  would 
not  make  the  order  in  the  absence  of  the  other 
proprietors,  who  were  equally  interested  in 
the  in. 

M  r.  Jacob  asked  for  the  costs  of  the  motion* 
and  observed  upon  the  object  of  the  bill,  re- 
marking that  Mrs.  Murray  had  been  offered 
100/.  a  year  and  2,000/.  in  hand  for  her  share. 

Mr.  Richards  opposed  the  application  for 
costs. 
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.^  iriiai  CkanstUor  thought  the  motion  was 
a  mere  experiment.  If  it  had  been  confined  to 
the  documents  in  Mr.  Walter's  possession,  it 
would;  be  a  motion  of  course.  His  Honour 
mentioned  a  determination  formed  by  Lord 
ftfdon,  when  he  found  the  practice  growiugup 
in  his  Court  of  making  motions  of  an  experi- 
mental nature,  by  adding  doubtful  matter  to 
motions  of  course,  in  which  cases  that  learned 
Judge  held  that  the  parties  making  such  ex* 
periinents,  and  failing  in  them,  should  pay  the 
cost*  4»f  the  whole  motion,  although  part  of  it 
might  be  granted.  Tukin*  that  view  of  this 
motion  His  Honour  would  give  the  costs  of  the 
motion  to  Mr.  Walter,  on  his  producing  the 
papers  in  bis  own  possession. 

Murray  v.  Writer  and  others,  at  West- 
minster, June  9th,  1839. 

icdV'bfit      Gmen't  Brnrh. 

[Before  the  Four  Judges.] 

PRACTICE.— —PRISON  BR. — "STAYING  PROCEED- 
INGS. 

77te  32  G.  2,  c.  28,  which  vices  a  prisoner 
^  the  right  to  complain  to  the  Court  of  any 
abuse  whatever  practised  towards  him  by 
the  lieeper  of  the  prison,  and  authorizing 
the  Court  to  give  him  relief  upon  such  sum- 
mary application,  and  to  award  him  compen- 
sation, and  to  punish  the  keeper  of  the  prison, 
does  not  take  away  the  prisoner's  common 
law  right  of  action  for  any  such  grievance. 
But  it  seems  that  \f  the  prisoner  had  obtained 
a  compensation  upon  a  summary  applica- 
tion, the  Court  would  not  allow  him  after- 
wards to  proceed  by  action. 

In  this  case  a  rule  had  been  obtained  calling 
on  the  plaintiff  to  shew  cause  why  the  pro- 
ceedings should  not  he  stayed.    It  appeared 
from  the  affidavits  on  which  the  rule  was  ob- 
tained, that  the  present  plaintiff'  was  a  person 
who  had  been  confined  in  the  Queen's  Bench 
Prison ;  that  a  complaint  was  made  against 
him  for  misconduct  there  ;  that  the  defendant, 
who  was  the  marshal  of  the  prison,  beard  the 
complaint,  the  allegations  against  the  plaintiff, 
and  bis  answer,  and  having  fully  investigated 
the  matter,  decided  that  the  complaint  was 
well-founded;  that  the  plaintiff  should  for  a 
stated  period  he  confined  in  the  strong  room 
of  the  prison.    The  plaintiff  was  confined 
there  accordingly.  This  occurred  in  the  month 
of  April,  1837.    Some  time  afterwards,  he 
was  liberated  from  prison,  and  in  January 
1838,  he  issued  a  writ  of  summons  against  the 
defendant  for  this  alleged  trespass  and  false 
imprisonment.   Nu  further  proceedings  were 
~  en  till  January,  1839,  when  a  declaration 
>  filed.   The  defendant  then  obtained  this 
?,  on  the  ground  that  the  jurisdiction  ex- 
ercised by  the  marshal  was  vested  in  him  by 
certain  acts  of  parliament  and  orders  of  Court 
made  thereon,  and  that  if  he  had  exceeded  his 
authority,  or  improperly  exercised  it,  the  pTo- 
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per  remedy  was  not  by  action,  but  by  summary 
application  to  the  Court.* 

Kir.  Piatt  shewed  cause. — This  is  entirely 
an  application  of  the  first  impression.  There, 
is  no  instance  of  any  such  rule  having  before 
been  granted  or  even  applied  for.  If  this  ac~ 
tion  can  be  stayed  upon  a  summary  application 
like  the  present,  a  prisoner  may  be  very  ill- 
treated  in  prison,  and  yet  have  no  redress. 
The  act  which  gives  the  summary  application 
does  not  take  away  the  right  of  action.  It 
enables  the  Court  to  punish  the  officer,  but 
still  leaves  the  prisoner  to  seek  compensation 
in  damages  for  his  own  particular  injury.  The 
right  of  action  is  a  common  law  right,  and 
ran  not  be  takeu  away  but  by  express  enac'- 
ment.  There  is  none  such  here.  If  that  was 
not  the  case,  the  marshal  would  be  iu  a  better 
situation  than  all  other  magistrates  in  the 
kingdom,  for  against  any  of  them  a  party  in- 
jured may  maintain  an  action  of  false  impri- 
sonment. The  act  is  a  remedial  act  for  the 
benefit  of  prisoners,  and  for  nothing  else.  It 
does  not  take  away  from  them  any  right  which 
they  before  enjoyed. 

The  Attorney  General  in  support  of  the 
rule.— If  this  is  the  first  time  that  an  applica- 
tion like  the  present  has  been  made,  this  is 
also  the  first  time  that  an  action  like  the  pre- 
sent has  been  brought.  That  argument  there- 
fore may  be  dismissed  from  the  consideration 
of  the  Court.  This  case  must  be  decided  en- 
tirely by  the  construction  to  be  given  to  the 
statutes  and  the  rules  of  court.  By  the  pro- 
visions of  a  rule,  H.  T.  29  G.  3,  the  marshal 
must  hear  the  complaint  and  must  act  upon  it. 
To  carry  that  rule  into  full  effect  in  cases  not 
before  provided  for,  this  Court  made  a  rule  in 
the  6  6.  4,  by  which  it  is  ordered  that  pri- 
soners offending  may  be  confined  in  the 
strong-room  of  the  prison  for  any  space  of 
time  not  exceeding  one  calendar  month,  and 

■   >  ■  ■  — 


*  32  G.  2.  c.  28.  The  6th  section  gives  aa- 
thority  to  the  Court  to  make  rules  respecting 
the  management  of  the  prisons  belonging  to 


them.  The  1 1th  section  enacts  that  upon  the 
petition  in  term  time  of  any  prisoner,  being  or 
having  been  under  arrest  or  in  custody,  com- 
plaining of  any  extortion,  &c.  by  any  jailer, 
bailiff*.  &c,  or  in  the  respect  of  arresting  or 
apprehending  any  person  by  virtue  of  any  pro- 
cess or  warrant,  or  of  any  other  abuse  whatso- 
ever, committed  or  done  in  their  respective 
offices  or  places  unto  airy  of  His  Majesty's 
Courts  of  Record  at  Westminster,  under  whose 
power  any  such  prison  &c.  is,  every  such 
Court,  &c.  is  hereby  authorized  and  required 
to  hear  and  determine  the  same  in  a  summary 
way,  and  to  make  such  order  thereupon  for 
redressing  the  abuses  which  shall  by  any  such 
petition  be  complained  of,  and  for  punishing 
Such  officer  or  person  complained  against,  and 
for  making  -reparation  to  the  party  or  parties 
injured,  as  the  said  Court  or  Judges  shall  think 
just,  together  with  the  full  costs  of  every  such 
complaint.  And  all  orders  and  determinations 
which  shall  thereupon  be  made  in  such  sum- 
mary way  as  is  herein  prescribed  shall  have 
the  same  effect,  &c,  and  may  be  enforced  by 
attachment,  as  the  other  orders  of  the  said 
Courts  and  Judges  may  be  enforced." 
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the  marshal  is  directed  to  enter  in  a  book  to 
be  kept  by  bim  for  that  purpose  what  is  done 
in  the  case,  together  with  the  cause  of  the 
confinement,  and  this  book  is  regularly  to  be 
laid  before  the  Court.    It  is  clear  that  the 
marshal  has  acted  within  his  jurisdiction,  and 
has  only  done  what  the  law  required  him  to 
do.   There  is  no  complaint  made  of  the  man- 
ner in  which  the  proceeding  was  had,  nor  is 
there  the  smallest  denial  of  the  affidavit  made 
by  the  marshal,  that  upon  complaint  duly 
made  to  him  he  called  the  prisoner  before 
him,  heard  evidence  in  support  of  the  com- 
plaint, and  heard  all  that  the  prisoner  could 
offer,  in  observation  or  evidence,  in  answer  to 
the  charge,  and  having  done  so,  made  his 
order  for  the  confinement  of  the  prisoner  in 
the  strong-room  of  the  prison.   The  law  and 
the  facts  seem  alike  in  favour  of  the  marshal, 
who  is  compelled  to  exercise  his  jurisdiction, 
and  who  has  exercised  it  fairly.    If  he  has 
not,  the  statute  gives  the  prisoner  a  right  to 
complain  to  the  Court,  and  authorises  the 
Court  to  enquire  into  the  matter  of  the  com- 
plaint,  and  to  punish  the  offeuder.    But  this  is 
not  all — it  gives  a  remedy  to  the  party 
aggrieved,  and  empowers  the  Court  to  award 
him  compensation.    It  cannot  be  contended 
that  the  plaintiff  would  not  have  a  right  to 
obtain  compensation  in  this  manner.  But 
then,  if  he  has,  he  cannot  likewise  obtain 
compensation  by  action.  The  statute  in  giving 
the  one  meant  it  to  be  in  lieu  of  the  other. 
The  provisions  of  the  statute  were  manifestly 
intended  to  give  a  prisoner  a  quick,  a  certain, 
and  an  economical  remedy,  and  at  the  same 
time  to  save  the  marshal,  when  he  acted  fairly 
in  the  discharge  of  his  duty,  from  vexatious 
actions  at  law  at  the  suit  of  parties  who  when 
defeated  on  the  merits  would  never  be  able  to 
pay  costs.     To  give  any  other  construction 
to  the  statute  will  be  to  impose  a  great  hard- 
ship on  the  marshal,  and  to  defeat  the  provi- 
sions of  an  act  of  parliament.   The  act  is  a 
remedial  act,  but  it  is  so  for  both  parlies,  and 
must  be  so  construed  to  carry  it  into  full  effect. 

Cur.  adv.  vult. 
Lord  Denman  afterwards  delivered  the  judg- 
ment of  tbe  Court.  After  referring  to  the 
statutes  and  tbe  rules  ofCourt  under  which  tbe 
prison  of  this  Court  is  regulated,  his  Lordship 
proceeded  ; — Under  these  statutes  and  rules, 
power  is  given  to  the  keeper  of  a  prison  to 
imprison  in  the  strong  room  any  person  who 
shall  misconduct  himself  by  offending  against 
these  provisions  and  directions ;  and  by  the 
same  the  Courts  have  authority  and  are  re- 
quired to  hear  complaints  against  such  keeper 
of  a  prison,  and  to  award  compensation  to  the 
party  aggrieved,  aud  to  direct  payment  of 
costs.  It  has  been  contended  that  tbe  legisla- 
ture never  meant  to  allow  the  prisoner  a  right 
to  compensation  in  this  way,  and  also  a  right 
to  bring  an  action.  But  the  statute  does  not  j 
contain  any  restrictive  words  stopping  him 
from  resorting  to  bis  common  law  right  to  an 
action.  We  think  that  by  the  provisions  of  the 
statute  the  remedy  by  summary  complaint  is 
cumulative,  and  that  the  statute  does  not  take 


away  from  the  party  the  power  to  bring  an 
action.  If,  however,  the  party  availed  himself  of 
the  summary  remedy,  and  afterwards  brought 
an  action,  we  might  act  upon  the  principle  laid 
down  by  Lord  Mansfield  in  Cameron  v.  Rey- 
nolds, b  which  amounts  to  this,  that  a  rule  of 
Court  giving  specific  relief  in  a  case  where  by 
law  the  party  is  not  entitled  to  two  different 
remedies,  may  be  treated  as  a  bar  to  an  action 
for  tbe  same  cause.  But  under  the  circum- 
stances as  they  now  stand,  we  think  that  the? 
Court  has  no  authority  to  stay  the  present 
proceedings.  The  rule  will  therefore  be  die-' 
charged,  but  without  costs. 

Rule  discharged,  without  costs. — York  v. 
Chapman,  E*q.,  T.  T.  1839.    Q.  B.  F.  J. 

dommon  $  Iras'. 

8FECIAL  BAILIFF. — ESCAPE. 

Where  on  the  trial  of  an  action  far  an  escape, 
it  appeared  that  the  agent  of  the  plaintiff" 
requested  that  the  warrant  might  he  made 
out  to  a  certain  officer,  to  whom  he  gave 
instructions,  and  whom  he  took  in  a  phaeton 
to  the  place  where  the  arrest  was  to  be  made, 
where  he  required  him  to  execute  the  war- 
rant in  a  certain  manner :  Held,  that  a  non- 
suit on  the  ground  that  the  bailiff  was  the 
special  bailijf  of  the  plaintiff  was  rightly 
entered. 

This  was  a  rule  calling  upon  the  defendant 
to  shew  cause  why  the  nonsuit  entered  at  the 
trial  of  the  cause  should  not  he  set  aside  and  a 
new  trial  bad.  It  was  an  action  brought  against 
the  sheriff  for  escape,  and  the  question  which 
arose  upon  the  rule  was,  whether  the  bailiff 
who  bad  been  employed,  was  the  special  bailiff 
of  the  plaintiff.  It  appeared  at  the  trial  that 
one  Roberts  was  the  agent  of  the  plaintiff,  and 
that  he  had  gone  to  the  under-sheriff  and  de- 
sired that  the  warrant  should  be  made  out  to 
Price,  the  bailiff,  and  that  he  sent  for  Price 
and  gave  him  the  warrant,  and  gave  him  the 
necessary  instructions ;  that  he  subsequently 
took  Price  and  his  assistant  in  a  phaeton,  which 
he  hired,  to  the  place  where  the  arrest  was  to 
be  made,  and  that  then  in  order  to  make  the 
caption,  he  required  him  to  procure  admission 
to  the  house  of  the  person  against  whom  the 
warrant  was  directed,  by  breaking  through  a 
piece  of  brown  paper  placed  over  a  window. 

Wtlde,  Serjt.,  Ludlow,  Serjt.,  and  Gray,  now 
shewed  cause,  and  contended  that  Price  must 
be  taken  to  be  the  special  bailiff  of  the  plaintiff, 
and  that,  therefore,  the  nonsuit  was  right.  In 
Ford  v.  Leche,  6  Ad.  &  El.  699,  the  writ  was 
sent  to  the  under-sheriff,  with  a  request  that  the 
warrant  might  be  made  out  to  a  particular 
officer,  and  the  party  added  "  I  shall  be  obliged 
if  you  will  do  so/'  and  therefore  no  distinction 
could  be  drawn  between  that  and  the  present 
case.  The  agent  Roberts  gave  the  sheriff  no 
power  to  instruct  the  officer,  and  it  was  evident 
that  if  such  an  authority  hail  remained  to  the 
sheriff  be  would  not  have  permitted  his  officer  to 
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break  into  the  house.  The  principle  that  the 
mere  request  to  the  sheriff  to  hand  the  warrant 
to  a  particular  officer,  did  not  discharge  the 
sheriff,  was  admitted  ;  hut  it  was  contended  that 
any  interference  of  the  party  with  the  nomina- 
tion of  the  bailiff  was  sufficient  to  do  so.  There 
was  an  interference  here  both  before  the  de- 
livery of  the  warrant  and  subsequently.  They 
also  cited  BiUon  v.  Meggat t,  4  I).  P.  C.  557  ; 
Porter  v.  Finer,  I  Chitt.  Rep.  613,  n. ;  Pollis- 
ter  v.  Pallister,  ib.  614,  n. ;  De  Moranda  v. 
Dun/tin,  4  T.  R.  119;  Foster  v.  Blakeluck,  5 
B.  &  C.  328. 

R.  V.  Richards  in  support  of  the  rule.  It 
was  notorious  that  every  attorney  was  in  the 
habit  of  employing  some  particular  bailiff,  and 
there  was  scarely  an  attorney  from  whom  are- 
quest  was  not  sent  to  the  sheriff  that  the  writs 
issued  in  his  name  might  be  sent  to  some 
particular  officer.  Roberts,  the  plaintiff's 
agent  in  this  case,  had  merely  requested  that 
the  warrant  should  be  directed  to  Price,  and 
he  told  Price  of  it,  and  delivered  it  to  him .  He 
cited  Corbett  v.  Brown,  6  D.  P.  C.  /94. 

Tindal,  C.  J. — I  think  that  this  case  may  he 
decided  on  one  ground  only,  by  our  holding 
that  the  illegal  arrest  which  took  place,  and 
the  breaking  open  the  door  of  the  man's 
house,  was  not  the  act  of  the  sheriff,  but  that 
of  Roberts,  the  plaintiff's  attorney,  directing 
the  bailiff  of  the  sheriff',  and  therefore  for  that 
purpose  making  him  the  special  bailiff  of  the 
plaintiff.  If  the  matter  had  rested  upon  the 
circumstances  of  the  granting  of  the  warrant, 
it  would  have  brought  the  case  very  near  that 
of  Ford  v.  Leche,  but  when  we  see  what  takes 
place  after  that,  it  very  strongly  corroborates 


the  opinion  which  I  have  expressed,  and  I 
think  it  is  impossible  to  come  to  any  other 
conclusion,  for  when  the  arrest  is  about  to 
take  place  he  curries  the  bailiff  to  the  spot, 
and  when  some  doubt  arises  in  the  mind  of 
Price  whether  he  will  enter  the  house  or  not 
of  the  defendant  against  whom  the  warrant  is 
directed,  he  is  assured  by  Roberts  that  it  is  a 
safe  course  to  pursue,  and  that  unless  he  does 
enter  the  house  he  will  rule  the  sheriff  to  re- 
turn the  writ.  Therefore  it  was  not  left  to  the 
judgment  or  understanding,  or  experience 
which  Price  possessed,  but  he  was  acting  on 
that  occasion  upon  the  urgency  of  the  party. 
The  sheriff  therefore  was  entitled  to  let  the 
defendant  go  out  of  his  custody,  and  the  non- 
suit which  lias  been  entered  is  correct. 

Vaughan,  J. — I  am  of  the  same  opinion.  It 
has  been  admitted  that  the  mere  request  to 
name  one  of  many  bound  bailiffs  of  the  sheriff 
does  not  operate  as  an  appointment  of  the 
bailiff  so  as  to  relieve  the  sheriff;  but  here 
there  is  a  great  deal  more,  because  when  the 
writ  is  delivered  to  Price,  the  plaintiff's  agent 
gives  him  his  instructions,  and  sends  for  a 
carriage  in  which  he  takes  him  to  the  place 
where  the  arrest  is  to  be  made,  and  then  he 
limits  and  controls  his  discretion,  and,  being 
an  attorney,  gives  him  his  opinion  upon  what 
may  be  done.  Therefore  he  was  an  agent 
acting  for  and  representing  the  plaintiff,  alto- 
gether taking  the  matter  out  of  the  hands  of 
the  sheriff,  and  excusing  him  from  all  respon- 
sibility. 

Cottmnn,  J.,  and  Erskine,  J.,  concurred. 
Rule  discharged.— Doe  v.  Trye,  T.  T.  1839. 
C.  P. 
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»0T?al  Sitfc:its\ 

14  June,  1839. 

Designs  Copyright. 
Durham  Court  of  Pleas. 


$?uus*e  at  lorfcrf. 

For  regulating  the  Proceedings  of  Borough 

Courts.   [For  2d  reading.] 
Belper,—  Hatfield,—  Halifax,—  Huddersfield, 
and  Bradford  Small  Debts  Court  Bills. 


fyauit  at  Common*. 

ADMINISTRATION  OF  JUSTICE. 

To  improve  County  Courts. 

[tn  Select  Committee.]  Lord  John  Russell. 
To  make  perpetual  the  1  Vie.  c.  80,  for  ex- 
empting certain  Bills  and  Notes  from  the 
Usury  Laws. 

The  Chancellor  of  the  Exchequer. 
[Passed.] 

To  amend  the  Practice  of  the  Stannary  Courts 

of  Cornwall.    [For  2d  reading. J 
To  ameud  the  Imprisonment  for  Debt  Act,  as 

to  Advertisements. 

[Passed.]  The  Attorney  GeneraL 

LAWS  OF  PROPERTY. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]    Mr.  Serjt.  Talfourd. 
For  the  Enfranchisement  of  Lands  of  Copyhold 
and  Customary  Tenure. 

[For  3d  reading.]  Mr.  James  Stewart. 

LAW  OF  ELECTION 8. 

For  establishing  a  Court  of  Appeal  from  the 
Revising  Barristers.       [Mr.  C.  Boiler.} 
[For  2d  reading.] 


BH!s  postponed  during  the  week. 
Registration  of  Electors. 
The  remaining  Bills  remain  as  notified  last 
week. 


THE  EDITOR'S  LETTER  BOX. 

A  Correspondent  states,  that  in  the  case  of  an 
application  to  hold  to  bail  under  the  1  &  2  Vict, 
c.  110,  his  affidavit  stated  that  the  defendant 
had  been  informed  by  letter  received  from  one 
A.  B.  that  it  was  the  defendant's  intention  to 
leave  this  country,  and  go  to  reside  in  France; 
hut  it  did  not  go  on  to  state  that  the  defendant 
believed  the  contents  of  such  letter  to  be  true,  and 
on  the  latter  ground  Mr.  Baron  Aldersm  held 
k  to  be  bad ;  and  our  Correspondent  says  it  ap- 
pears to  him  that  the  form  of  affidavit  given  at 
p.  1 04,  risfc,  is  wrong  in  the  same  respect,  in  not 
verifying  the  statements  of  the  letter.  If  he 
will  read  the  affidavit  again,  he  will  find  in  the 
9th  line,  that  this  verification  is  given. 

The  Letters  of  "Civis"  and  Spes"  shall 
appear  at  the  first  opportunity. 

We  are  obliged  by  the  list  of  Barristers 
called  last  Term  in  the  Middle  Temple,  but  must 
ourselves  obtain  the  list  of  that  and  the  other 
Inns  of  Court. 

We  regret  the  necessity  of  postponing  the 
notices  of  several  new  publications. 

"  A  Country  Articled  Clerk"  is  informed 
that  the  assignment  of  his  articles  should  be  en- 
rolled according  to  the  22  G.  2,  c.  46.  8.  9. 

The  communications  relating  to  City  Courts 
are  acceptable.  We  are  obliged  to  our  corres- 
pondent for  his  able  assistance,  and  thank  him 
for  his  frank  permission  to  deal  with  his  pa- 
pers as  may  be  considered  expedient. 

The  letter  of  "A  Barrister,"  on  the  abuse  he 
mentions,  shall  be  inserted.  The  statement  of 
Z.  A.  regarding  the  grievance  of  the  Chancery 
Office  Holidays,  shall  also  appear. 
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SATURDAY,  JUNE  29,  1839. 


■  Quod  mfurift  ad  no* 

Perlinet,  etncscire  malum  est.agitamut. 

Ho  RAT. 


LETTERS 
TO  THE  LORD  CHANCELLOR. 

L BITER  VI. 
ON  THE  ARREARS  OF  BUSINESS  IN  EQUITY. 

My  Lord, 

Nearly  six  months  have  elapsed  since 
I  had  the  honour  of  addressing  you  on  the 
subject  of  the  Arrears  of  Business  in  Equity, 
and  I  now  return  to  this  melancholy  sub- 
ject with  no  common  feelings  of  pain.  In 
my  former  letters  I  laid  before  your  Lord- 
ship the  true  state  of  the  case:  I  called 
your  attention  to  the  deplorable  pressure  of 
business,  and  the  impossibility  of  dispatch- 
ing it :  I  shewed  what  was  to  be  heard,  but 
that  the  hearing  was  next  to  impossible : 
I  arrayed  the  goodly  list  of  those  who  had 
declared  that  the  present  mode  of  adminis- 
tering equity  (alas  !  a  frightful  mockery  of 
the  words !)  is  an  intolerable  grievance  to 
the  suitor,  and  I  ventured  respectfully  to 
call  on  your  Lcrdship  to  apply  the  proper 
remedy.  I  am  now  desirous  of  renewing 
the  subject,  with  the  view  of  seeing  what 
has  been  done  since  I  had  the  honour  of 
addressing  you.  But  first  let  me  ask  whe- 
ther there  has  been  any  alteration  for  the 
better  since  the  date  of  my  last  letter? 
How  stand  the  lists  of  causes  and  other 
matters  in  all  the  Courts  of  Equity  ?  Are 
they  decreased  ?  Where  are  the  unhappy 
suitors?  Are  they  nearer  the  attainment 
of  their  just  rights  ?  These  questions  may 
be  easily  answered.  The  arrear  of  business 
is  greater  than  ever.*  The  suitors  are  still 
without  justice:  their  causes  remain  un- 
heard, and  before  they  are  finally  disposed 
of  they  may  be  in  their  graves. 
And  now,  my  Lord,  who  denies  that  this 

a  See  aitid,  p.  51.   Ed.  L.  O. 
vol.  xvm— no.  533. 


is  the  plain  and  naked  truth  ?  Not  the 
suitor, — reduced  perhaps  to  beggary,  or 
lingering  in  a  prison.  Not  the  solicitors  ; — 
they  are  reminded  of  the  truth  too  frequently 
and  too  painfully.  Not  the  bar; — they 
call  aloud  for  redress.  Not  the  Judges ; — 
two  of  them,  your  Lordship  and  the  Master 
of  the  Rolls,  have  admitted  that  the  griev- 
ance is  intolerable.  But  is  this  a  party 
question?  The  subject  has  been  brought 
before  the  House  of  Commons  by  Mr.  Pem- 
berton  and  Mr.  Freshfield,  and  before  the 
House  of  Lords  by  Lord  Lyndhurst ;  and 
the  deplorable  state  of  things  has  been, 
admitted  by  the  government.  This  is 
almost  the  only  subject  from  which,  in  the 
present  Session,  party  feeling  has  been 
altogether  hanished.  Indeed  no  public 
man  dare  oppose  a  remedy  for  the  griev- 
ance. It  is  not  a  point  of  politics ;  it  is  a 
matter  of  life  and  death ;  in  many  cases  of 
bread.  The  property  of  thousands  is  now 
locked  up,  or  fraudulently  detained  from 
them.  They  demand  their  own;  their 
prospects  are  ruined;  their  families  or 
themselves  arc  fast  sinking  into  want ;  in 
many  cases  (it  is  no  exaggeration)  they 
need  the  necessaries  of  life.  They  cannot 
obtain  their  rights ;  oftentimes  not  so  much 
from  the  fraud  or  ill-conduct  of  others,  as 
from  the  impossibility  of  having  their  cases 
decided  by  the  proper  tribunal.  This  is 
evidently  not  a  state  of  things  in  which 
mere  party  feeling  dare  impede  a  settle- 
ment There  is  therefore  not  any  em- 
barrassment on  this  ground . 

And  now,  my  Lord,  I  venture,  most  re- 
spectfully, to  carry  out  my  premises  to  a 
conclusion.  Why  is  not  a  remedy  applied, 
or  at  any  rate  attempted,  by  her  Majesty's5 
government  ?  From  whom  should  it  come 
but  them  ?  and  from  what  individual  among 
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them  but  your  Lordship,  as  the  Head  of  the 
I^aw  ?    I  say  this  with  no  feeling  of  re- 
proach*   The  suitor  in  equity  is  under  the 
greatest  obligations  to  you.  Since  you  held 
the  Great  Seal  you  hare  been  indefatigable, 
not  merely  in  dispatching  business,  but  in 
dispatching  it  satisfactorily.    You  have, 
moreover,  done  great  good  to  the  cause  of 
Chancery  Reform  by  your  ready  admission 
of  the  existing  evils — which  Judges  are  too 
fond  of  endeavouring  to  conceal  or  palliate— 
and  by  your  proposing  a  plan  for  their  re- 
dress, which,  if  not  the  most  complete  or 
effectual,  is  an  immense  step  towards  a 
proper  settlement.     Remembering  these 
things,  I  implore  your  Lordship  not  to 
allow  the  Session  to  close  without  intro- 
ducing a  measure  of  redress.   Do  not  allow 
another  long  vacation  to  set  in  upon  the 
suitor  without  at  least  an  effort  to  relieve 
him.    Let  him  know  that  the  Lord  Chan- 
cellor is  earnest  in  his  cause,  not  only  by 
deciding  it  when  it  comes  on,  but  by 
expediting  that  desirable  event.  Permit 
me  to  assure  your  Lordship  that  sound 
views  as  to  the  proper  remedy— I  mean  the 
separation  of  the  political  from  the  judicial 
functions  of  the  Chancellor,  and  to  which 
no  one  has  contributed  more  than  your- 
self—are fast  gaining  ground.    The  bulk  of 
the  profession  is  now  of  that  opinion,  and 
the  enlightened  part  of  the  public  have  long 
given  it  their  sanction.    Converts  are  daily 
coming  in,  and  probably  the  circumstance 
which  has  most  contributed  to  this,  is  the 
chance  that  an  unlucky  division  in  the 
House  of  Commons  might  deprive  the 
Court  of  Chancery  of  its  most  able  Judge. 
I  trust  that  I  may  soon  hail  the  introduc- 
tion of  the  government  plan;  and  in  the 
mean  time, 

I  have  the  honour  to  be, 
My  Lord, 

Your  Lordships  most  obedient  servant, 

A  Barrister. 
Lincoln'*  Inn,  June  26,  1839. 

[We  refer  our  readers  to  the  report  of  the 
last  debate  on  this  subject  in  another  part 
of  this  number.    Ed.  L.  O.] 


THE  PROPERTY  LAWYER. 

LICENCE  TO  DEMISE. 

One  of  the  greatest  hardships  of  copyhold 
tenure  is  the  inability  of  the  tenant  to  de- 
mise his  land.  In  most  manors  the  tenant 
cannot  demise  without  the  lord's  consent ; 
and  although  a  Court  of  Equity  will  perhaps 
interfere  to  compel  the  lord  to  grant  bis  li- 


cense for  that  purpose;  (see  Ballard  r. 
Agard,  6  Vin.  Ab.  Copyhold,  Y.  e.) ;  yet 
from  the  following  case  it  would  seem  that 
a  mandamus  will  not  issue,  under  any  cir- 
cumstances, to  the  lord  to  grant  a  license. 
Lord  Denman,  C.  J. — This  was  an  applica- 
tion for  a  writ  of  mandamus  to  the  lord  of  a 
manor,  to  grant  to  a  tenant  a  licence  to  de- 
mise his  copyhold  for  a  term  of  years.  The 
only  ground  for  the  application  is  an  alleged 
custom  in  the  manor,  that  the  lord  should 
receive  4rf.  per  annum  for  such  a  licence. 
Independent  of  such  a  custom,  it  is  plain 
that  the  granting  or  refusing  a  license  is  a 
matter  wholly  in  the  lord's  discretion  ;  and 
the  question  is,  what  is  the  operation  of 
such  a  custom.    On  the  one  hand  it  is  said, 
that  if  the  lord  can,  notwithstanding  the 
custom,  refuse  to  licence  altogether,  be  may 
indirectly  extort  a  larger  sum  for  a  licence 
than  the  custom  warrants,  and  that  there- 
fore his  discretion  must  be  taken  away.  On 
the  other  hand  it  is  urged,  that  if  the  cus- 
tom compels  the  lord  to  licence,  it  in  effect 
amounts  to  a  custom  to  demise  without  li- 
cence, paying  4d.  per  annum,  which  custom 
is  not  directly  assumed  nor  pretended  to 
exist ;  but  if  it  do  exist,  the  tenant  may  de- 
mise on  tendering  the  4d.   per  annum, 
without  danger  of  forfeiture,  and  does 
not  want  the  assistance  of  this  Court. 
No  instance  is  to  be  found  of  this  Court 
granting  a  mandamus   to   the  lord  to 
licence  under  any  circumstances.    It  is  said 
to  have  been  decided  that  he  may  be  com- 
pelled to  do  so  in  equity,  but  the  authority 
cited  is  by  no  means  clear  or  satisfactory. 
Under  these  circumstances,  we  are  of  opi- 
nion that  the  rule  for  a  mandamus  must  be 
discharged.  Rule  discharged.  Reg.  v.  Hale, 
I  P.  &  D.  293. 


NEW  BILLS  IN  PARLIAMENT. 

protection  against  bankruptcy. 

This  is  «*  An  Act  for  the  better  Protection 
of  Parties  dealing  with  Persons  liable  to  the 
Bankrupt  Laws." 

Whereas  by  an  act  passed  in  the  sixth  year 
of  the  reign  of  his  late  Majesty  King  George 
the  Fourth,  intituled  "  An  Act  to  amend  the 
Laws  relating-  to  Bankrupts,"  it  was  among 
other  things  enacted,  that  all  payments  really 
and  bond  jide  made  by  any  bankrupt,  or  by  any 
person  on  his  behalf,  before  the  date  and  issu- 
ing of  the  commission  against  such  bankrupt, 
to  any  creditor  of  such  bankrupt,  (such  pay- 
ment not  being  a  fraudulent  preference  of  such 
creditor,)  should  be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  such 
bankrupt  committed,  and  that  all  payments 
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really  and  bond  fide  made  to  any  bankrupt  be- 
fore the  date  and  issuing  of  the  commission 
against  such  bankrupt  should  be  deemed  valid, 
notwithstanding1  anv  prior  act  of  bankruptcy 
committed,  and  that  such  creditor  should  not 
be  liable  to  refund  the  same  to  the  assignees 
of  such  bankrupt,  provided  the  person  so  deal- 
ing with  the  bankrupt  had  not  at  the  time  of 
such  payment  to  such  bankrupt  notice  of  any 
act  of  bankruptcy  committed  :  And  whereas 
by  an  act  passed  in  this  present  session  of  par- 
liament, intituled  "  An  Act  for  the  better 
Protectiou  of  Purchasers  against  Judgments, 
Crown  Debts,  Lis  pendens,  and  Fiats  in  Bank- 
ruptcy,"  it  is  amongst  other  things  enacted, 
that  all  conveyances  by  any  bankrupt  bond fide 
made  and  executed  before  the  date  aud  issu- 
ing of  the  fiat  against  such  bankrupt  shall  be 
valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  him  committed,  provided  the  person 
or  persons  to  whom  such  bankrupt  so  con- 
veyed had  not  at  the  time  of  such  conveyance 
notice  of  any  prior  act  of  bankruptcy  by  him 
committed  .  And  whereas  it  is  expedient  that 
further  protection  should  be  given  to  persons 
dealing  with  bankrupts  before  the  issuing  of 
any  fiat  against  them  :  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiri- 
tual and  temporal, and  Commons  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  that  all  contracts,  dealings,  and 
transactions  by  and  with  any  bankrupt  really 
and  bond  fide  made  and  entered  into  before  the 
date  and  issuing  of  the  fiat  against  him,  and 
all 

executions  and  attachments  against  the 
lands  and  tenements  or  goods  and  chattels  of 
such  bankrupt,  bond  fide  executed  or  levied 
before  the  date  and  issuing  of  the  fiat,  shall  be 
deemed  to  be  valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  such  bankrupt  committed ; 
provided  the  person  or  persons  so  dealing 
with  such  bankrupt,  or  at  whose  suit  or  on 
whose  account  such  execution  or  attachment 
shall  have  issued,  had  not  at  the  time  of  such 
contract,  dealing,  or  transaction,  or  at  the 
time  of  executing  or  levying  such  execution 
or  attachment,  notice  of  any  prior  act  of  bank* 
rnptcy  by  him  committed ;  provided  also,  that 
nothing  herein  contained  shall  be  deemed  or 
taken  to  give  validity  to  any  payment  made  by 
any  bankrupt  being  a  fraudulent  preference  of 
any  creditor  or  creditors  of  such  bankrupt. 

2.  And  be  it  further  enacted,  that  this  act 
may  he  repealed  or  altered  by  any  other  act  in 
this  present  session  of  Parliament. 


SERJEANTS  AT  LAW. 


The  various  opinions  as  to  the  granting  Ser- 
jeants exclusive  audience  in  the  Court  of 
Common  Picas,  are  collected  by  the  Common 
Law  Commissioners  in  their  First  Report, 
Pp.  24-— 27 ;  aud  while  tbey  recommended 
Ihat  this  should  be,  as  a  general  rule,  retained, 
yet  they  thought,  upon  motions  fur  new  trials, 
»»  the  cause  had  beeu  tried  on  circuit,  the 
barrister*  engaged  on  such  trials,  though  with- 


out the  rank  of  Serjeant,  should  have  audience 
in  the  Common  Pleas.  It  is  well  known,  how- 
ever, that  by  the  Royal  warrant,  dated  April 
25th,  1834,  all  pre-audience  whatever  waa 
taken  away  from  the  Serjeants.  This  warrant 
has,  however,  lately  been  made  the  subject  of 
judicial  proceedings  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  to  which  we  have 
already  adverted  (see  17  L.  0.  230);  and  the 
following  bill  has  been  brought  in  for  the  pur- 
pose of  carrying  into  effect  the  recommenda- 
tion of  the*  Commissioners,  thuB  indirectly 
annulling  the  Royal  warrant : 

The  Bill  is  intituled  "  An  Act  to  regulate 
the  Course  of  Proceeding  in  the  Court  of  Com- 
mon Pleas,  so  far  as  relates  to  the  Practice  and 
Hearing  of  Counsel  therein  in  Term  Time." 

Whereas  it  is  expedient  to  regulate  the 
course  of  proceedings  in  her  Majesty's  Court 
of  Common  Pleas  at  Westminster,  so  far  as 
relates  to  the  exclusive  privilege  of  Serjeants 
at  law  to  practise  and  to  be  heard  therein 
during  term  time  :  Be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  tne  Lords 
spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  from  and  after  the 
passing  of  this  act,  in  all  motions  already  pend- 
ing or  which  shall  be  made  in  the  said  Court 
touching  the  trial  of  any  cause  or  issue  which, 
has  been  or  shall  have  been  tried  at  the  assizes 
holdcn  for  any  county,  city,  or  place,  other 
than  London  or  Middlesex,  by  virtue  of  any 
writ  of  Nisi  Prius ;  and  also  in  all  such  motion's 
touching  the  execution  of  any  writ  of  inquiry 
before  any  judge  at  the  assizes  in  the  country ; 
and  also  upon  all  such  motions  touching  the 
execution  of  any  writ  of  inquiry  directed  to 
any  sheriff  or  sheriffs  of  any  county,  city,  or 
place  whatever,  or  any  writ  of  trial  directed  to 
any  such  sheriff  or  sheriffs,  or  to  any  judge  of 
an  inferior  court  of  record,  it  shall  be  lawful 
for  any  barrister  at  law,  not  being  of  the  degree 
of  the  coif,  who  was  or  were  actually  engaged, 
or  concerned  and  present  on  the  occasion  of 
such  trial  or  inquiry,  according  to  their  res- 
pective ranks  and  seniority,  to  have  and  exer- 
cise equal  right  and  privilege  of  practice, 
pleading,  and  audience  in  the  said  Court  of 
Common  Pleas  with  the  Serjeants  at  law  in 
term  time,  as  well  in  respect  of  making  and 
supporting  as  of  opposing  such  motions  as  are 
herein. before  mentioned:  Provided  always, 
that  nothing  herein  contained  shall  prevent 
any  such  barrister  or  barristers  at  law  from 
carrying  on  and  bringing  to  a  conclusion  any 
other  matter  of  law  or  business  pending  in  the 
said  Court  of  Common  Pleas,  in  which  he  or 
they  were  already  engaged  at  the  time  of 
passing  this  act,  in  the  same  manner  as  if  this 
act  had  not  been  passed  :  Provided  also,  that 
nothing  herein  contained  shall  be  construed  to 
extend  to  the  opening  of  the  said  Court  of 
Common  Pleas  to  the  practice  therein  by 
barristers  at  law,  not  being  of  the  degree  of 
the  coif,  in  any  other  manner  or  to  anv  other 
extent  than  is  herein-before  specified  and  con- 
tained. 
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Suggestions  for  a  General  Equalization  of  the 
Land  Tux:  with  a  view  to  provide  the 
means  of  reducing  or  abolishing  the  Malt 
Duties:  and  a  statement  of  the  Legal 
Rights  and  Remedies  of  Hcrsons  unequally 
assessed  to  Land  Tax  in  particular  dis- 
tricts or  places.  By  Samuel  Miller,  Esq., 
Barrister  at  Law.  London,  Butterworth. 

It  is  not  within  our  province  to  consider 
the  fiscal  part  of  this  publication ,  further 
than  to  express  our  opinion  that  Mr.  Miller 
has  very  ably  and  usefully  stated  bis  views, 
and  discussed  the  objections  which  may  be 
urged  against  them. 

We  are  glad,  however,  to  direct  the  atten- 
tion of  our  readers  to  the  following:  clear  and 
accurate  statement  of  the  legal  rights  and 
remedies  of  persons  unequally  assessed  to 
the  land  tax. 

"  When  u  disease  Las  obtained  the  reputa- 
tion of  being  ineutable,  it  is  too  much  the 
habit  of  individuals  to  neglect  even  those  reme- 
dies which  might  tend  to  alleviate  its  effects  ; 
aud  a  similar  feeling  prevails  to  a  very  great 
exteut  with  regard  to  the  unequal  pressure  of 
the  Land  Tax.  An  experience  of  thirty  years 
has  couviuced  most  owners  of  property  of  the 
anomalies  created  by  the  Redemption  Acts, 
and  the  knowledge  that  this  tax  was  declared 
perpetual  has  induced  a  belief  that  every  grie- 
vance relating  to  its  assessment  and  collection 
is  without  remedy  or  relief.  As  regards  the 
comparative  inequalities  existing  in  the  assess- 
ments between  particular  counties  or  districts, 
this  notion  is  undoubtedly  correct,  but  not  so 
with  respect  to  unequal  assessments  in  the  same 
county,  district,  parish  or  place. 

44  The  statute  :  S  Geo.  3,  c.  5,  directed  that 
the  commissioners  appointed  by  it,  in  settling 
the  respective  quotas,  should  be  governed  by 
the  .assessments  made  in  pursuance  of  the  sta- 
tute of  William  and  Mary,  aud  that  uo  altera, 
tiou  should  take  place'  in  the  assessments 
enumerated  in  the  act,  nor  in  those  settled  by 
the  commissioners  upon  particular  parishes  or 
places;  hut,  by  the  84th i  section  of  the  same 
act,  it  is  also  provided  that  if  any  person  shall 
oo  complaint  to  the  coumm*ioners  of  land  tax 
in  the  manner  directed  by  the  act,  make  it  ap- 
pqar  to  three  of  such  commissioners,  that  his 
assessment  exceeds  the  equal  pound  rate  that 
ought  to  be  charged  on  him,  then  the  major 
part  of  the  commissioners  there  present  may 
lessen  the  assessment  so  much  as  it  exceeds  the 


passed  for  rendering  as  consistent  as  circum- 
stances will  permit  the  laws  now  in  force  re- 
specting this  tax,  the  one  1st  &  2nd  Wm.  4,  c. 
2 1 .  having  been  framed  for  the  purpose  of  re- 
lieving persona  from  the  payment  of  a  donble 
land  tax,  and  the  other  I  &  2  Vict.  c.  58,  for 
preventing  persons  from  being  assessed  and 
called  upon  to  pay  the  land  tax  for  the  same 
property  in  two  places. 

44  The  double  land  tax  was  originally  intro- 
duced bv  a  special  enactment  in  the  statute  of 
3  &  4  Win.  &  Mary,  c.  1,  for  levying  double 
land  tax  upon  Papists,  from  which  all  persons 
were  intended  to  be  relieved  by  the  34th  Geo. 

3,  c.  8 ;  but  owing  to  the  irregularities  con- 
stantly prevailing  with  regurd  to  the  collection 
of  this  tax,  the  relief  was  only  partially  applied, 
and  the  1st  &  2nd  W.  4.  c.  21,  was  therefore 
passed  for  the  purpose  of  removing  any  doubt 
that  might  have  existed  as  to  the  intended 
operation  of  the  34  Geo.  3,  c  8,  and  to  give 
more  effectual  powers  to  those  who  might  still 
continue  assessed  to  this  double  land  tax  for 
having  their  assessment  rectified. 

*•  The  first  of  these  two  acts,  1st  &  2d  W. 

4,  e*  21,  after  reciting  that  by  reason  of  the  pro- 
visions of  the  acts  for  making  the  land  rax  per- 
petual, subject  to  annual  as»essment.  in  respect 
of  the  proportions  unredeemed,  doubts  had  ari- 
sen whether  I  be  power  of  relief  granted  by 
the  acts  in  and  prior  to  1798,  by  application  to 
the  Court  of  Exchequer,  were  then  in  force; 
and  that  difficulties  had  also  arisen  with  regard 
to  the  manner  and  form  of  obtaining  relief  from 
double  land  tax,  by  reason  of  the  great  varia- 
tion and  iucrease  in  the  annual  value  of  lands, 
and  of  the  proportions  of  land  tax  which  had 
been  redeemed  or  exonerated  from  assessment, 
— cnactb,  that  in  all  oases  of  assessment  for  any 
year  commencing,  where  any  manors,  lands, 
tenements,  &c,  which  shall  have  a  proportion 
to  raise  by  virtue  of  the  38  Geo.  3,  c.  5,  shall 
be  charged  with  a  double  rate  by  the  valuation, 
of  the  same  manors,  &c,  for  the  former  aid  of 
4*.  in  the  pound,  which  was  made  in  pursuance 
of  the  act  of  the  4th  Wm.  &  Mary,  c  1,  it  shall 
be  lawful  for  the  commissioners  of  the  land 
tax  for  the  respective  counties,  districts,  or 
divisions,  where  any  such  manors,  &c,  are 
situate,  or  any  two  or  more  of  them,  upon  com- 
plaint thereof  before  them  being  first  made,  by 
or  on  the  behalf  of  the  owner  or  occupier  of 
such  manors,  &c,  to  examine  into  the  matter 
of  6uch  complaint,  and,  upon  being  satisfied, 
(in  the  manner  prescribed  by  the  act),  that  such 
manors,  &c.,  are  charged  with  or  assessed  to, 
the  same  sums  as  they  were  charged  with  or 
assessed  to,  previous  to,  or  in  the  said  34th 
year  of  the  reign  of  King  Geo.  3d,  to  certify, 
in  writing,  under  their  hands,  to  the  Lords  of 
the  Treasury,  the  names  of  such  owner  or  oc- 
cupier, and  the  amount  of  the  overcharge  on 


equal  rate  that  ought  to  be  charged  on  him, 
and  cause  the  money  so  abated  to  be  assessed 

and  levied  iu  such  way  as  they  think  fit  within 1  such  owner  or  occupier ;  and  on  the  certificate 
the  whole  hundred,  division,  &c,  or  if  any  par-;  (Jf  the  said  commissioners,  attested  by  their 
ticular  part  of  the  same,  or  any  person  therein  clerk,  in  the  form  set  forth  in  the  act,  being 
is  underrated,  then  the  money  so  abated  shall  |  transmitted  to  the  commissioners  for  the  affairs 
be  raised  ou  such  particular  part  or  person.  )  of  taxes,  such  Commissioners,  or  the  Lords  of 
44  beside*  the  remedy  provided  by  the  above  j  the  Treasury,  are  authorized  to  empower  the 
section,  two  other  statutes  have  been  recently  i  commissioners  of  the  district  to  which  such 
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certificate  shall  relate,  to  discharge  such  sum 
or  turns  of  niouey  so  certified,  or  such  part 
thereof  as  shall  appear  to  he  double  lund  tax, 
from  all  future  assessments.  But  it  is  also 
declared,  that  the  relief  granted  by  the  acts 
shall  not  extend  to  double  laud  tux  charged  on 
any  manors,  messuages,  &c,  purchased  by  any 
person  or  persons  for  a  valuable  consideration, 
subject  to  such  double  land  tax  as  a  charge,  or 
incumbrance  on  such  estate,  nor  any  part 
thereof;  nor  shall  any  pert-on  or  persons 
claiming  under  such  a  purchase  title,  be  cntU 
tied  to  claim  the  benefit  of  the  act ;  and  that 
no  discharge  of  the  double  land  tax  from  any 
assessment  forany  current  year  shall  be  granted, 
unless  such  certificate  as  before  mentioned  be 
transmitted  to  the  commissioners  for  the  affairs 
of  taxes  on  or  before  the  10th  of  October  iu 
such  year. 

"  The  second  section  gives  a  power  of  appeal 
to  the  Court  of  Exchequer  against  the  decision 
of  the  commissioner:,  if  the  party  shall  be  dis- 
satisfied, first  having  given  ten  days  uotice  at 
least,  of  his,  her,  or  their  intention  so  to  do,  to 
the  Commissioners  of  the  district  to  which  such 
certificate  shall  relate,  or  to  the  commissioners 
for  the  affairs  of  tuxes,  or  their  solicitor,  in  any 
case  where  the  inteuded  application  to  the 
Court  shall  relate  to  the  determiualion  of  tlie 
Lords  of  the  Treasury. 

By  the  1st  &  2d  Vict.  c.  58,  it  is  enacted, 
that  upon  application  to  the  Court  of  Exche- 
quer, made  by  or  on  the  behalf  of  any  owner  or 
occupier  of  any  lauds,  tenements,  or  heredita- 
ments, by  affidavit  or  otherwise,  shewiug  that 
hjr  reason  of  some  doubt  or  dispute  as  to  the 
division,  parish,  or  place  in  which,  or  in  aid  of 
which,  such  lands  tenements,  or  hereditaments, 
are  legally  liable  to  be  assessed  to  the  land  tax, 
the  same,  or  any  person  or  persons  in  respect 
thereof,  have  or  hath  been  assessed,  rated,  or 
charged  to  the  several  assessments  made  for 
two  or  more  divisions,  parishes  or  place,  and 
that  such  application  is  not  made  with  a  view 
to  delay  the  payment  of  the  laud  tax  which 
may  he  legally  assessed,  or  charged  upon,  or 
iu  respect  of  such  lauds  <V\  ;  aud  that  the  party 
by  whom,  or  on  whose  behalf  such  application 
is  made,  is  ready  to  bring  into  court,  or  to  pay 
or  dispose  of,  iu  si:ch  manner  us  the  court  may 
order  or  direct  the  sum  or  sums  assessed  or 
charged  by  the  said  several  assessments,  or 
either  of  them ;  it  shall  be  lawful  for  the  Court 
to  make  rules  and  orders  calling  upon  the  re- 
spective  commissioners  of  land  tax,  acting  for 
the  several  divisions,  parishes,  or  places,  in  or 
for  which  the  said  several  assessments  shall 
have  been  made,  to  appear  and  maintain  the 
said  assessments,  or  to  relinquish  the  same  re- 
spectively, so  fdr  as  the  same  relate  to  the 
lands,  tenements,  or  hereditaments  in  question; 
and,  in  the  meantime,  to  stay  all  proceeding  by 
distress  or  otherwise  against  the  party  assessed 
or  charged  in  respect  of  such  lauds,  &c. 
for  the  levying,  or  compelling  payment  of  the 
«u/n  or  sums  so  assessed  as  aforesaid  ;  and  that 
it  shall  also  be  lawful  for  the  Court,  if  it  shad 
think  proper,  to  order  the  party  by  whom, 
or  on  whose  behalf  such  application  shall  be 


made,  to  pay  into  court  the  sum  or  sums 
sessed,  or  any  part  thereof,  to  abide  the  deter- 
mination of  "the  dispute,  or  to  be  disposed  of 
as  the  court  may  direct  -.  and  that  for  deter- 
mining the  questiou  or  questions  in  dispute,  it 
shall  l>e  lawful  for  the  court  to  order  the  trial 
of  one  or  more  feigned  issue,  or  issues,  and, 
also  to  direct  who  shall  be  the  plaintiff'  or  de- 
fendant on  such  trial,  or  otherw:se  to  dispose 
of  the  question  or  questions  in  dispute,  and  de- 
termine the  same  in  a  summary  manner,  and  to 
make  such  other  rules  and  orders  therein  as 
may  appear  to  be  just  and  reasonable. 

**  Power  is  also  given  by  this  act  to  the  court 
of  Exchequer  to  order  the  Commissioners  of 
land  tax  in  whose  district  such  question  shall 
have  arisen  to  pay  to  the  applicant  the  costs  of 
his  application  and  incidental  thereto,  and  also 
to  refund  to  him  the  amount  which  he  shall 
have  been  improperly  required  to  pay. 

"  By  the  enactments  just  refered  to,  very  im- 
portant remedies  are  given  in  the  cases  to 
which  ihey  are  applicable,  and  it,  therefere,  be- 
hoves every  person  who  conceives  himself  to  be 
excessively  rated  to  this  tax,  first,  to  ascertain 
whether  he  is  required  to  contribute  more  in 
proportion  than  others  assessed  to  it  iu  the 
same  district,  and,  if  t  his  appear  to  be  the  case, 
then  to  inquire  whether  the  excessive  charge 
arises  from  his  being  doubly  rated,  or  twice 
rated,  or  from  his  property  being  valued  at  too 
high  a  rate,  in  either  or  which  cases,  a  very 
simple  and  easy  mode  of  obtaining  relief  is 
open  to  him  tinder  the  foregoing  acts.  In 
order  ,nowever,  that  his  proceedings  may  be 
perfectly  regular,  it  is  necessary  for  him  also 
to  ascertain  that  no  alteration  has  taken  place 
in  the  mode  of  assessing  the  land  tax  for  the 
part  where  the  assessment  intended  to  be  com- 
plained of  is  made,  for,  by  the  4th  &  6th  W.  4, 
c.  60,  the  commissioners  are  empowered,  at  a 
general  meeting  or  meetings,  for  any  county, 
riding,  or  shire,  to  transfer  the  jurisdiction  of 
any  of  the  parishes,  townships,  or  places,  in 
any  county,  from  the  division  or  divisions  to 
which  the  same  respectively  belong,  together 
with  the  quotas  payable  by  them  respectively  at 
the  time  of  such  transfer,  to  any  adjoining,  or 
other  division  or  divisions  of  the  same  county, 
or  to  any  new  division  or  divisions,  which  the 
commissioners  are  ako  authorised  by  the  same 
act  to  create  in  any  such  county.  But  this 
caution  will  be  unnecessary  it  his'  property  is 
situated  in  any  city,  borough,  town,  or  place 
for  which  a  separate  and  distinct  quota  of  land 
tax  is  provided  by  the  act  of  38  Geo  3,  c.  5, 
the  commissioners'  power  of  transferring  their 
jurisdiction  not  being  extended  to  any  such 
places. 

"  The  act  of  4  &  5  Wm.  4,  c.  (50,  also  directs 
that,  where  iuclosures  of  waste  lands  and  com- 
mon fields  have  taken  place,  allotments  and 
pieces  of  lands  which  have  been  part  and  par- 
cel of  any  such  open  fields,  &c,  shall  be  rated 
and  assessed  to  the  land  tax  in  such  manner 
and  in  such  parishes,  &c,  as  the  same  have 
beeu,  since  the  allotment  and  inclosure  thereof, 
although  they  may  not  be  in  the  parishes,  &c, 
in  which  the  same  have  been,  or  may  be  rat-  I 
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or  assessed  :  and  there  is  still  another  impor- 
tant remedy  deserving  of  attention. 

*'  It  will  be  seen  by  the  evidence  of  Mr.wooa 
that  so  long  as  the  quota  upon  each  district 
finds  its  way  into  the  Exchequer,  no  attention 
is  piiid  by  the  government  as  to  the  mode  in 
which  it  may  he  raised.    The  collectors  in 
many  parts,  availing  themselves  of  the  general 
latitude  thus  appearing  to  have  been  allowed  in 
the  collection  of  this  tax,  have  in  several  instan- 
ces neglected  to  hand  over  the  amounts  of  the 
quotas  for  which  their  respective  districts  have 
Seen  assessed  with  any  degree  of  regularity 
sometimes  retaining  a  considerable  portion  ot 
the  sums  assessed  in  their  hands,  and  at  other 
times  neglecting  to  receive  the  sums  rated  at 
all   80  that  those  individuals,  in  particular 
parishes  and  places,  who  have  been  in  the  habit 
of  paving  the  several  sums  from  time  to  time 
assessed  upon  them,  have  frequently  paid  more 
than  would  have  been  sufficient  to  make  up  the 
quotas  fixed  upon  their  respective  parishes  or 
places,  had  the  collection  proceeded  according 
to  the  spirit  and  intention  of  the  act  of  38  Geo. 
3  c  5 

'  "  To  prevent  the  continuance  of  this  evil  the 
act  of  6  Geo.  4,  c.  32.  was  passed,  by  which  it 
is  enacted,  that  the  collector,  or  collectors,  ap- 
pointed to  collect  any  assessment  for  any 
parish,  township,  or  place,  when  required  so  to 
do  by  the  churchwardens  and  overseers,  or 
guardians  of  the  poor,  or  any  two  of  them,  or 
by  any  person  or  persons,  authorized  by  the  in- 
habitants of  any  such  parish,  township  or  place, 
in  vestry  assembled,  fhall  deliver  to  them,  re- 
spectively, an  account  in  writing  of  the  sums 
collected  or  received  by  such  collector  or  col- 
lectors, for  or  on  account  of  any  such  assess- 
ment, and  of  the  sums  in  arrear,  and  of  the 
sums  remaining  in  his  or  their  hands,  and  also 
of  the  sums  paid  to  the  receiver  general ;  and 
if  any  collector  shall  refuse  or  neglect  to  do  so 
within  fourteen  days  after  such  demand  shall 
he  made,  he  shall  forfeit  the  sum  of  20/. 

This  provision  is  the  more  important,  be- 
cause, by  the  1st  and  2nd  sections  of  the  same 
act,  it  is  declared  that,  if  it  shall  appear  on 
examining  the  accounts  for  any  particular  city, 
borough,  town,  parish,  ward,  or  place,  that, 
more  than  the  amount  of  the  quota  fixed  upon 
such  city,  borough,  &c,  has  been  raised,  the 
excess  on  the  collection  of  any  former  years 
shall  be  applied  in  part  payment  and  discharge 
of  any  assessment  of  the  land  tax  made  or  to 
be  made  on  such  city,  borough,  town,  parish, 
ward,  or  place,  for  any  subsequent  year  or 


A  new  duty  may  be  considered  as  imposed 
upon  the  public  officers  specified  in  the  last  act 
to  examine  the  land  tax  accounts  for  their  re- 
spective parishes ;  but,  as  the  provisions  of  the 
act  have  already  in  some  cases  proved  benefi- 
cial, the  additional  trouble  arising  ther- 
will  not,  it  is  conceived,  be  objected  to. 


GRIEVANCES  OF  CREDITORS-— 
COUNTY  COURTS  BILL. 

On  Thursday,  the  13th  of  June  instant,  Mr. 
Grote  presented  to  the  House  of  Commons  a 
petition  from  a  respectable  solicitor  in  the  city, 
containing  the  following  statements  : — 

"  That  your  petitioner,  in  the  course  of  hi» 
professional  practice,  is  frequently  engaged  by 
merchants,  traders,  and  others  of  the  city  of 
London,  to  recover  debts  due  to  them  on 
bills  of  exchange,  promissory  notes,  and 
bonds: 

"That  it  is  too  often  the  practice  in  the 
profession,  and  has  lately  increased  to  a  great 
extent,  to  resist  (for  the  purpose  of  delay  or 
vexation)  actions  brought  to  recover  ,  such 
debts  by  pleas  of  denial  of  handwriting,  thereby 
driving  the  plaintiff  to  a  trial  and  proof  of 
baud-writing  very  often  attended  with  great  ex- 
pence,  varying  from  50/.  to  upwards  of  100/., 
by  (oft-times)  bringing  witnesses  from  a  great 
distance  to  give  evidence  of  such  hand-wri- 
ting : 

"  That  although  the  Abolition  of  Imprison- 
ment for  Debt  Act  provides  a  punishment  for 
such  vexatious  defences,  such  provision  is 
rendered  almost  nugatory  against  a  country 
defendant,  as  it  compels  a  plaintiff  to  appear 
with  his  witnesses  in  person  to  oppose  such 
defendant's  discharge  by  the  Insolvent  Court ; 
adding  to  his  already  galling  expences  those 
of  travelling  with  his  witnesses  a  great  distance 
for  the  purpose,  rather  than  do  which  a  plain- 
tiff too  often  suffers  the  gross  and  vexatious 
frauds  of  such  sham  defence*  to  remain  un- 
punished : 

"  That  in  the  Bill  for  Abolishing  Imprison- 
ment for  debt,  sufficient  provision  is  not  made 
for  the  punishment  of  fraud ;  nor  is  adequate 
remcdv  given  against  the  goods  of  a  defendant, 
it  being  still  in  the  power  of  a  sheriff's  officer 
to  keep  a  plaintiff  out  of  his  money  during  the 
whole  of  the  long  vacation  (namely,  from 
June  to  November),  by  returning  that  the  de- 
fendant's goods  remain  in  his  hands  for  want 
of  buyers.  The  only  writ  the  plaintiff  can 
issue  to  compel  a  sale  of  such  goods,  "the 
venditioni  exponas,**  not  being  returnable  until 
November : 

"  That  many  of  such  pleas  are  put  in  by  the 
attorneys  of  defendants  without  their  know- 
ledge, and  upon  mere  instructions  to  delay 
the  matter,  without  being  aware  of  the  expence 
it  entails  upon  plaintiffs : 

"That  the  County  Courts  Bill,  lately  intro- 
duced into  Parliament  by  the  Attorney  Ge- 
neral, will  have  the  effect  of  driving  plaintiff 
creditors  all  over  the  country  to  try  cases  in 
which  sham  pleas  have  been  put  in  by  defen- 
dants : 

"  That  all  the  recent  enactments  upon  the 
law  of  debtor  and  creditor  are  manifestly  for 
the  advantage  of  the  former,  and  tend  to  the 
injury  of  the  latter : 

"That  much  of  the  evil  would  be  remedied 
by  requiring  defendants  to  verify  such  pleas  by 
affidavits  (as  in  certain  cases  of  pleas  in  abate- 
ment), by  allowing  London  creditors  to  oppose 
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country  insolvents  by  affiduvit,  and  by  compel- 
ling sheriffs  to  return  all  writs  within  a  reason- 
able time,  whether  in  term  or  vacation  : 

The  petition  then  prayed  that  the  allega- 
tions contained  in  it  might  be  referred  to  the 
"  Abolition  of  Imprisonment  for  Deht  Bill" 
Committee;  but  the  functions  of  that  Com- 
mittee having  ceased  before  the  petition  was 
presented,  it  was  ordered  to  lay  on  the  table. 


We  observe  that  the  Common  Council  of 
the  city  of  London  are  taking  measures  to  op- 
pose i he  County  Courts  Bill,  on  account  of  its 
compelling  the  citizens  to  follow  their  debtors 
into  district  Courts  all  oxer  the  kingdom. 

Mr.  Lolt>  one  of  the  members,  in  introducing 
a  motion  to  the  notice  of  the  Court  of  Com- 
mon Council,  expressed  his  regret  that  in  all 
bills  brought  into  parliament  professing  to 
amend  the  law  of  debtor  and  creditor,  the 
rights  and  interests  of  the  latter  were  sacri- 
ficed to  some  vague  notions  of  protecting 
popular  rights  and  liberties  attaching  to  the 
former.  The  bill  should  be  entitled  "  A  Bill 
for  affording  facilities  to  Resistance  <tf  Actions 
by  Drfenuants  ?*  and  the  preamble  should 
recite  that  *'  they  were  an  ill-used  set  of  per- 
sons, and  grievously  oppressed  by  plaintiffs.** 

Mr.Lott  concluded  by  moving  a  reference  to 
the  Secondaries'  Committee;  that  committee 
being  actively  engaged  in  a  reference  to  con- 
solidate all  the  City  Courts  into  one  efficient 
good  working  Court  of  justice. 

Mr.  Richard  Taylor  seconded  the  motion. 
He  stated  that  the  bill,  if  passed,  would  afford 
assistance  to  individuals  to  victimize  Londou- 
tradesmen,  by  obtaining  their  goods,  and 
defying  them  with  the  terror  of  expence  of 
a  trial  in  distant  parts. 

Tbe  motion  was  carried  unanimously. 


POWER  OF  RAILWAY  COMPANY  TO 
ABANDON  PART  OF  THEIR  UNDER- 
TAKING. 


Thb  following  is  the  judgment  of  the  Court 
of  Queen's  Bench  on  this  important  subject, 
delivered  on  Friday,  21 6t  June,  1839,  in  The 
Queen  v.  The  Eastern  Counties  Railway  Com- 
pany : — 

Lord  Chief  Justice  Denman,  said— This 
was  an  application  for  a  mandamus  to  do  cer- 
tain acts  therein  specified,  and  it  is  observed 
on  both  sides,  in  the  course  of  the  discussion, 
and  we  think  with  truth,  that  the  questions  in- 
volved in  it  are  of  much  novelty  and  of  at  least 
equal  importance,  because  as  on  the  oue  hand 
much  mischief  may  ensue  if  this  Court  should 
improvidently  enjoin  the  performance  of  things 
impracticable  or  improper,  so  on  the  other  is 
there  no  higher  duty  cast  upon  this  Court  than 
to  exercise  a  vigilaut  controul  over  persons 
entrusted  with  large  and  extensive  powers  for 
public  purposes,  and  to  enforce  within  reason- 
able bounds  the  execution  of  such  purposes  in 
compliance  with  such  powers,  and  the  more 


so  as  we  are  not  aware  of  any  other  efficient 
remedy. 

The  principles  upon  which  these  powers  are 
conferred  by  the  legislature  upon  undertakings 
of  this  description  are  now  so  fully  understood, 
that  it  is  not  needful  to  do  more  than  gene- 
rally to  refer  1 1  them.    They  ure  thus  laid 
down  by  Lord  Eldon  in  the  well-known  case 
of  Blahemore  and  The  Glamorganshire  Canal 
Company — "  I  apprehend  those  who  come  for 
these  acts  to  Purhament  do  in  fact  undertake 
that  they  shall  do  and  submit  to  whatever  the 
legiAlature  empowers  or  compels  them  to  do, 
and  that  they  shall  do  nothiug  else,  that  they 
shall  do  and  forbear  all  that  they  are  thereby 
required  to  do  and  forbear,  as  well  with  refe- 
rence to  the  interests  of  the  public,  as  to  the 
interest  of  individuals."   The  same  doctrine 
was  acted  upon  by  this  Court  in  its  fullest  ex- 
tent in  the  case  of  Rex  v.  Cumberworth,  3  B. 
&  Ad.  108.    It  remains  only  to  add  that  these 
cases  and  principles  have  been  recently  recog- 
nized by  the  Court  of  Exchequer  in  the  case 
of  Lee  and  Milner,  2  Mee.  &  Wei.  824.  The 
reasons  also  which  regulate  the  practice  of  this 
Court  in  regard  to  writs  of  mandamus  are  very 
plain  and  intelligible.    This  interference  is 
occasioned  by  inferior  Courts  or  persons  re- 
fusing to  proceed  in  some  cases  prescribed  by 
law,  and  not  iu  consequence  of  any  misap- 
prehension or  error  in  their  course,  pro- 
vided they  have  entered  upou  it;  and  accor- 
dingly, it  it  had  appeared  that  the  company 
were  substantially  complying  with  the  terms 
of  their  undertaking,  there  would  have  been 
at  once  a  satisfactory  answer  to  the  applica- 
tion.    Now  the  objects  and  purposes  for 
which  the  company  have  been  incorporated 
and  empowered,  or  in  the  words  of  the  passage 
cited,  which  "the  legislature  has  empowered 
and  compelled  them  to  do  and  to  submit  to," 
are  too  clear  to  admit  of  any  doubt.   The  title 
of  the  act  is  "  for  making  a  railway  from 
London  to  Norwich  and  Yarmouth/'  and  the 
preamble  recites  that  "  the  opening  of  an  addi- 
tional certain  and  expeditious  communication, 
not  only  between  the  towns  there  particularly 
enumerated,  but  also  between  the  metropolis 
and  tbe  eastern  districts  of  the  kingdom,  would 
be  of  great  public  advantage,"  the  eastern 
terminus  being  a  sea  port  of  greater  conse- 
quence than  any  in  tbe  eastern  districts.  The 
act  then  gives  a  minute  description  of  the 
whole  line,  and  a  particular  enumeration  of  all 
the  places  through  which  it  is  to  pass,  so  that 
all  question  on  this  matter  is  entirely  pre- 
cluded.   We  cousider  it  to  be  equally  un- 
deuiable  that  to  carry  the  railroad  through  a 
portion  only  of  the  prescribed  line,  such  as  a 
third  or  a  half,  is  a  nominal  and  not  a  real  com- 
pliance with  the  meaning  of  the  act  of  parlia- 
ment.   We  are  aware  that  we  were  met  in  this 
part  of  the  argument  by  remarks  upon  the 
difficulties  or  impossibility  attending  the  exe- 
cution according  to  the  prescribed  terms. 
We  confess,  however,  that  we  should  have  felt 
more  pressed  by  observations  of  this  nature, 
if  we  had  not  observed  in  the  preamble  of  the 
act,  which  we  must  consider  to  have  been 
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proved,  that  certain  persons  therein  named, 
(and  we  consider  the  obligation  as  extending 
to  their  successors,  who  from  time  to  time  may 
eonstitnte  the  company)  were  willing  at  their 
own  cost«  and  charges  to  carry  the  said  under- 
taking into  execution.  Such  difficulties,  l>e  they 
more  or  less,  should  hare  been  duly  estimated 
before  the  undertakers  pledged  themselves  to 
the  execution,  for  the  sake  of  obtaining  such 
large  and  extensive  powers  as  most  certainly 
are  vested  in  them  for  the  purposes  already 
mentioned.    It  was  objected  also  that  the  time 
for  completing  the  work  is  not  quite  elapsed, 
and  the  time  for  determining  the  line  has  not 
yet  arrived.    We  were  also  referred  to  parts  of 
the  act,  aud  particularly  to  the  clause  revesting 
the  land  taken  for  the  line  in  the  proprie- 
tors on  each  bide,  as  indicating  that  the  non- 
completion  of  the  work  was  obviously  within 
the  contemplation  of  the  legislature.  We 
think,  however,  that  a  failure  of  the  enter- 
prize  upon  experiment  and  trial,  which  may 
of  course  happen  to  any  scheme,  however 
plausible  or  promising,  is  widely  different  from 
a  design  to  abandon  one  part  of  the  line,  and 
to  execute  another,  which  it  may  be  found 
more  easy  and  profitable  to  accomplish.  We 
now  come  to  consider  whether,  as  far  as  ap- 
pears to  us,  there  would  be  a  bond  fide  purpose 
of  completing  the  work.    And  upon  this  part 
of  the  case,  after  making  every  allowance  for 
the  discretion  to  be  exercised  by  the  company 
as  to  the  different  degrees  of  exertion  to  be 
made  in  different  parts  of  the  line,  it  is  impos- 
sible not  to  be  forcibly  struck  by  the  different 
state  of  things  beyond  Colchester,  and  between 
that  towu  and  London.    Beyond,  we  can  dis- 
cover no  activity,  whereas,"  between  London 
and  Colchester,  we  are  given  to  understand 
that  the  whole  line  is  in  a  state  of  great  for- 
wardness.  The  procuring  land  for  the  line  is 
usually,  we  believe,  as  reasonably  might  be 
expected,  the  first  step  in  this  course;  and  yet 
in  that  preliminary  measure  the  preparation 
beyond  Colchester  we  presume  to  be  cotnpa. 
ratively  small  and  insignificant.  Moreover, 
when  we  consider  how  indispensable  for  pur- 
poses of  this  description  is  the  compulsory 
power  of  procuring  land,  because  without  that 
the  obstinacy  or  caprice  of  a  single  individual 
may  put  a  stop  to  the  work  at  once,  we  cannot 
lielp  thinking  that  the  answer  of  the  company 
to  a  request  that  they  would  set  out  and  define 
their  line,  deviating  from  the  line  laid  down  in 
the  plans  (a  mere  precautionary  measure  to 
secure  compulsory  purchases),  that  no  devia- 
tion is  requisite,  is  much  more  consistent  with 
a  determination  not  to  proceed,  than  with  a 
well  founded  belief  that  the  original  plan  could 
have  been  laid  down  with  such  perfect  accu- 
racy as  in  working  to  require  no  deviation  at 
all.   Another  argument  against  our  interfe- 
rence was  drawn  from  the  power  given  to 
general  meetings  of  the  company  to  decide 
upon  the  expediency  of  all  measures  to  be 
adopted  for  executing  the  act  of  parliament ; 
but  we  must  consider  the  real  nature  of  this 
application.    It  is  not  a  complaint  by  a  majo- 
rity of   *A  proprietors  against  the  governing 


body,  but  by  a  minority  against  the  conduct  of 
the  company  itself,  which  they  clmr<re  substan- 
tially with  a  breach  of  faiih  towards  them,  by 
stopping  short  of  a  bond  fide  execution  of  thut 
purpose  which  induced  them  to  become  sul>- 
serihers.  They  strongly  urge  upon  us  the 
consideration  that  all  the  sacrifices  which  they 
may  have  made  in  furtherance  of  their  own 
interests  may  go  unrequited,  or  even  may  en- 
tail upon  iheiu  additional  Iosm  by  giving  advan- 
tages to  others  in  which  they  cannot  share. 
To  say  that  a  majority  of  the  whole  body  are 
satisfied  with  the  dividends  thev  are  likely  to 
receive  and  are  unwilling  to  risk  more  expen- 
diture is  obviously  no  answer  to  them  or  to  the 
public,  who  created  these  great  powers  for 
different  purposes,  or  to  Parliament  which  was 
induced  to  grant  them  by  the  promise  of  public 
benefits  much  more  extensively  diffused. 

Upon  the  whole,  without  coming  to  any  final 
decision,  we  think  the  case  is  involved  in  suffici- 
ent doubt  to  require  a  return  to  the  mandamus, 
and  that  the  writ  should  go  for  that  purpose. 

COURT  OF  EXCHEQUER 
GENERAL  ORDERS  IN  EQUITY. 
[Concluded  from  page  139.] 


FORMS  OF  WRITS. 

No.  4. — Writ  of  Fieri  Facia*,  on  a  Decree 
or  Order  of  the  Court  of  Exchequer for  Pay- 
ment of  Money,  Interest,  and  Costs. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  faith. 

To  the  Sheriff  of  greeting : 

We  command  you  that  of  the  goods  and 
chattels  of  C.  D.  in  your  bailiwick  you  cause 
to  be  made  the  sum  of  £  ,  and  also 
interest  thereon  at  the  rate  of  41.  per  centum 
per  annum,  from  the  day  of  ,8  which  said 
sum  of  money  and  interest  were  lately  before  us 
iu  our  Court  of  Exchequer  at  Westminster,  iu  a 
certain  cause,  or  certain  causes  (as  the  case  mm/ 
be),  wherein  A.  B.  is  plaintiff,  and  C.  D.  is 
defendant,  or  in  a  .certain  matter  there  de- 
pending, intituled,  "  iu  the  matter  of  E.  F." 
(as  the  case  may  be),  by  a  decree  or  order  (as 
the  case  may  be)  of  our  said  Court,  bearing 
date  the  day  of  ,  decreed  or  ordered 
(as  the  case  may  be)  to  be  paid  by  the  said 
C.  D.  to  A.  B.,  together  with  certain  costs  in 
the  said  order  mentioned,  and  which  costs 
have  been  taxed  and  allowed  by  G.  H.  esquire, 
one  of  the  Masters  of  our  said  Court,  at  the 
sum  of  £  ,  as  appears  by  the  certificate 
of  the  said  Master,  dated  the  day  of  , 
and  that  of  the  goods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick  you  further  cause  to  be 
made  the  said  sum  of  £  ,  together  with 
interest  thereon  at  the  rate  aforesaid,  from  the 


day  of 


,h  and  that  you  have  that 


*  The  day  mentioned  in  the  order. 

h  The  date  of  the  Master's  certificate  of 
taxation,  or,  if  that  were  prior  to  the  1st 
October.  I  TO,  say,  "from  the  1st  day  of  Oc- 
tober, I  TO." 
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money  ami  interest  before  us,  in  our  said  Court 
immediately  afier  the  execution  hereof,  to  he 
paid  to  the  said  A.  B.,  in  pursuance  of  the  said 
decree  or  order,  (as  the  cast*  may  he) :  and  that 
vuu  do  all  such  things  as  by  the  statute  passed 
in  the  second  )ear  of  our  reign,  you  are  au- 
thorised and  required  to  do  in  this  behalf,  and 
in  what  manner  you  shall  have  executed  this 
our  writ,  make  appear  to  us,  in  our  said  Court 
immediately  after  the  execution  thereof  ;  and 
have  there  then  this  writ.    Witness,  &c. 

No.  5.— Writ  of  Fieri  Facias,  on  a  Decree  or 
Order  of  the  Court  of  Exchequer  fur  Pay- 
ment of  Cost*. 

Victouia  hy  the  Grace  of  God  of  the  united 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith. 

To  the  Sheriff*  of  greeting : 

We  command  you  that  of  the  goods  and 
chattels  of  CD.  in  your  bailiwick,  you  causelo 
be  made  the  sum  of  £  ,  for  certain  costs 
which  were  lately  before  us  in  our  Court  of 
Exchequer  at  Westminster,  in  a  certain  cause  or 
certain  causes  (as  the  ease  may  be)  wherein  A.  B. 
is  plaintiff,  and  C.  D.  is  defendant,  or  in  a  cer- 
tain matter  there  depending,  intituled,  "  In 
the  matter  of  E.  F."  (as  the  case  may  he)  by  a 
decree  or  order  (as  the  case  may  he)  of  our  said 
Court,  bearing  date  the       day  of  ,  de- 

creed or  ordered  (as  the  case  may  be)  to  be 
paid  by  the  said  C.  D.  to  A.  B.,  and  which 
costs  have  been  taxed  and  allowed  by  G.  II., 
esquire,  one  of  the  Masters  of  our  said  Court, 
at  the  said  6tim  £  ,  as  appears  by  the 

certificate  of  the  said  Master,  dated  the" 
day  of  ;  And  that  of  the  goods  and 

chattels  of  the  said  C.  D.  in  your  bailwick,  you 
further  cause  to  be  made  interest  cn  the  said 
sum  of  £  ,  at  the  rate  of  41.  per  cen- 

tum per  annum  from  the  duy  of  ,l 
and  that  you  have  that  money  and  interest  be- 
fore us,  in  our  said  Court,  immediately  after 
the  execution  hereof,  to  be  paid  to  the  said 
A.  B..  in  pursuance  of  the  said  decree  or  order 
(«  the  case  may  he).  And  that  you  do  all  such 
things,  as  by  the  statute  passed  in  the  2d 
year  of  our  reign,  you  are  authorised  and  re- 
quired to  do  in  this  behalf.  And  in  what  man- 
ner you  shall  have  executed  this  our  writ,  make 
appear  to  us  in  our  said  court  immediately  after 
the  execution  thereof.  And  have  there  then 
this  writ.   Witness,  &c. 

No  6.— IFrit  of  Elegit  on  a  Decree  or  Order 
of  the  Court  of  Exchequer,  for  Payment  of 
Money,  or  Money  and  Interest. 

Victoria,  by  the  grace  of  God  of  the  united 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
defender  of  the  faith. 

To  the  Sheriff*  of  greeting : 

Whereas*  lately  in  our  Court  of  Exchequer  at 
Westuunster,  in  a  certain  causeor  certaiu  causes 
(«  the  case  may  be)  there  depending,  wherein 
and  others  are  plaintiffs,  aud  C.  D.  and 

1  The  date  of  the  Master's  certificate,  or  if 
Jat  were  prior  to  the  first  October  1838,  say 
from  the  1st  Day  of  October,  1838." 


others  aredefendants,orinacertaininattcr  there 
depending,  intituled,  "In  the  matter  of  E.  P.9' 
(as  the  case  may  be)  by  a  decree  or  order  (as  the 
case  may  be)  of  our  said  court,  made  in  the  said 
cause  or  matter  (as  the  case  may  he)  and  bear- 
ing date  the  day  of  it  was  decreed 
and  ordered,  or  ordered  (as  the  case  may  he) 
that  the  st»id  C.  D.  should  pay  unto  A.  B.  the 
sum  of  £  (if  interest!* given  hy  the  Order, 
say  "  together  with  interest  thereon  a'ter  the 
rale  of  4/.  per  centum  per  annum,  from  the 
day  of  *')  And  afterwards*,  the  said 
A.  B.  came  into  our  said  Court  of  Exchequer, 
and  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  chose  to  be  de- 
livered to  him,  her,  or  them  (as  the  case  may  be) 
all  the  goods  and  chattels  of  the  said  C.  D.  in 
your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough ;  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  in- 
cluding lands  aud  hereditaments  of  copyhold 
or  customary  tenure  in  your  bailiwick,  as  the 
said  C.  I),  or  any  one  in  trust  for  him,  was 
seised  or  possessed  of  on  the  day  of 
in  the  year  of  our  Lord  J  or  at  any  time 
afterwards,  or  over  which  the  said  C.  D.  on 
the  said       day  of  J  or  at  any  time  af- 

terwards had  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person 
exercise  for  his  own  benefit,  to  hold  to  him  the 
said  goods  and  chattels  as  his  proper  goods  and 
chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  re- 
spectively, according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns  until  the  said 
sum  of  £  ,  together  with  interest  thereon, 
at  the  rate  of  47.  per  centum  per  annum,  from 
the  said      day  of  *  shall  have  been 

levied.  Therefore  we  command  you  that, 
without  delay  you  cause  to  be  delivered  to  the 
said  A.  B.  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the 
plough ;  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the 
said  C.  />.,  or  any  person  in  trust  for  him  was 
seised  or  possessed  of  on  the  said  day  of 
J  or  at  any  time  afterwards,  or  over 
which  the  suid  C.  D'  on  the  said  day  of  I 
or  at  uny  time  afterwards,  had  any  disposing 
power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit, 
to  hold  the  said  goods  and  chattels  to  the  said 
A.  B.  as  his  proper  goods  and  chattels,  and 
also  to  bold  the  said  lands,  tenements,  recto- 
ries, tithes,  rents  and  hereditaments  respec- 
tively, according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said 

J  The  day  on  which  the  decree  or  order  was 
made. 

k  If  the  order  be  for  money  and  interest,  the 
day  meutioued  in  the  order.  If  for  money 
only,  the  day  on  which  the  decree  or  order  was 


made,  or  in  case  it  was  made  prior  to  the  1st 
dav  of  October,  1838,  say  44  from  the  1st  day 
of  October  J  838." 
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sum  of  £  ,  together  with  interest  as  I 

aforesaid,  shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ, 
make  appear  to  us  iu  our  Court  of  Exchequer 
aforesaid  immediately  after  the  execution 
thereof,  under  your  seal  and  the  seals  of  those 
by  whose  oath  you  shall  make  the  said  extent 
and  appraisement.  Aud  have  there  then  this 
writ.  Witness  James  Lord  A  Dinger,  at  West- 
minster, &c. 

No.  7-—  ffrii  of  Elegit  on  a  decree  or  order  of 
the  Court  of  Exchequer  for  payment  of  Costs. 

Victoria,  by  the  grace  of  God  of  the  Uni- 
ted Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  faith. 

To  the  Sheriff  of  greeting : 

Whereas,  lately  in  our  Court  of  Exchequer  at 
Westminster, in  acertaiu  cause  or  certain  causes 
{at  the  case  may  be,)  there  depending,  wherein 
A.Ji.  and  others  are  plaiutiffs,  and  C.  D.  and 
others  are  defendants,  or  in  a  certain  matter 
there  depending,  intituled,  "  In  the  matter  of 
E.  F."  {at  the  case  may  bet)  by  a  decree  or 
order  (as  the  case  may  be)  of  our  said  Court, 
made  in  the  said  cause  or  matter  (as  the  case 
may  be)  and  bearing  date  the  day  of  , 
it  was  decreed  and  ordered,  or  ordered  (as  the 
case  may  he,)  that  C.  D.  should  pay  unto  A.  B 
certain  costs  as  iu  the  said  decree,  or  order  (as 
the  case  may  be,)  mentioned,  and  which  costs 
have  been  taxed  and  allowed  by  G.  H.  esquire, 
one  of  the  Masters  of  our  said  Court,  at  the 
sum  of  £,  ,  as  appears  by  the  certifi- 

cate of  the  said  master,  dated  the  day  of 
And  afterwards  the  said  A.  B.  came  into  our 
said  Court  of  Exchequer,  and  according  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments,  inclu- 
ding lands  and  hereditaments  of  copyhold  or 
customary  tenure,  iu  your  bailiwick,  as  the 
said  C.  V't  or  any  one  in  trust  for  him,  was 
seised  or  possessed  of,  on  the  day  of  , 
in  the  year  of  our  Lord  ,m  or  at  any 
time  afterwards,  or  over  which  the  said  C.  D. 
on  the  said         day  of  m,  or  at 

any  time  afterwards,  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit ;  to 
hold  to  him  the  said  goods  and  chattels  us  his 
proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his 
assigns,  until  the  said  sum  of  £  ...  , 
together  with  iuterest  thereon  at  the  rate  of  4/. 
per  centum  per  anuum,  from  the  said  day 
of  n  shall  have  been  levied.  There- 


m  The  date  of  the  Master's  certificate  of  tax- 
ation. 

n  The  date  of  the  Master's  certificate  of  tax- 
ation, or  if  that  were  prior  to  the  1st  day  of 
Oetober,  1838,  say  "from  the  1st  day  of  Octo- 
ber, 1838." 


fore  we  command  you,  that  without  delay,  you 
cause  to  be  delivered  to  the  said  A.  B,  by  a 
reasonable  price  aud  extent,  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick, 
exeept  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands  and  tenement*,  rectories, 
tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold,  or  customary 
tenure,  in  your  bailiwick,  as  the  said  C.  I)*  or 
any  person  or  persons  in  trust  for  him,  was  or 
were  seised  or  possessed  of,  on  the  said  day 
of  ,  °  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D.  on  the  said  day 
of  ,  o  or  at  any  time  afterwards  had 

any  disposing  power,  which  he  might  without 
the  assent  of  any  other  person  or  persons,  ex- 
ercise for  his  own  benefit;  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.  as  his  pro- 
per goods  and  chattels,  and  also  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  reuts, 
and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  sum  of  £  , 
together  with  interest  as  aforesaid,  shall  hare 
been  levied.  Aud  in  what  manner  you  shall 
have  executed  this  our  writ,  make  appear  to  us 
in  our  Court  of  Exchequer  aforesaid,  immedi- 
ately after  the  execution  thereof,  under  your 
seal  and  the  seals  of  those  by  whose  oath  you 
shall  make  the  said  extent  and  appraisement. 
And  have  there  then  this  writ. 
Witness,  oic,  at  Westminster. 

No.  8. —  Writ  of  Elegit  on  a  Decree  or  Order  of 
the  Court  of  Eucltequer,  for  payment  of 
money  and  costs. 

Victoria,  by  the  ffrace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
defender  of  the  faith. 

To  the  Sheriff  of  greeting  : 

Whereas,  lately  in  our  Court  of  Exchequer  at 
Westminster,  in  a  certain  cause  or  certain  causes 
(as  the  case  may  be)  there  depending,  wherein 
A.  B.  and  others  are  plaintiffs,  and  C.  U.  and 
others  are  defendants,  or  in  a  certain  matter  there 
depending,  intituled  "  In  the  matter  of  E.  F." 
(as  the  case  may  he)  by  a  decree  or  order  (as 
the  case  may  be)  of  our  said  court,  made  iu  the 
said  cause  or  matter  {as  the  case  may  be),  and 
hearing  date  the       day  of  ,  it  was 

decreed  and  ordered,  or  ordered  (as  the  case 
may  be)  that  C.  D.  should  pay  unto  A.  B.  the 
sum  of  £  ,  together  with  certain  costs  as 
in  the  said  decree  or  order  (as  the  case  may  be) 
mentioned,  and  which  costs  have  been  taxed 
and  allowed  by  G.  H.  esquire,  one  of  the  mas- 
ters of  our  said  court,  at  the  sum  of  £ 
as  appears  by  the  certificate  of  the  said  Master 
dated  the  day  of  .  And  afterwards 
the  said  A.  B.  came  into  our  said  Court  of 
Exchequer,  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  chose 
to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  said  C.  D.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  aud  also  all  such 
lauds,  tenements,  rectories,  tithes,  rents,  and 

°  The  dale  of  the  Master  s  certificat  e  of  tax- 
ation. 
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hereditaments,  including  lands  and  heredita- 
ments of  eopyhold  or  customary  tenure,  in 
your  bailiwick,  as  the  said  C.  D  ,  or  any  one 
in  trust  for  him,  was  seised  or  possessed  of,  on 
the      day  of  ,  in  the  year  of  our 

Lord  Porat  any  time  afterwards,  or  over 
which  the  said  C.  D.y  on  the  said  day  of 
,  Por  at  any  time  afterwards,  had  any 
disposing  power,  which  he  might,  without  the 
assent  of  any  other  person  exercise  for  his  own 
benefit;  to  hold  to  him  the  said  goods  and 
chattel*,  as  his  proper  goods  and  chattels,  and 
to  hold  the  saia  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  two 
several  sums  of  £  and  £  , 

together  with  interest  upon  the  said  sum  of 
£  at  the  rate  of  4/.  per  centum  per 

annum,  from  the      day  of  ,*»  and  on 

the  said  sum  of«€  at  the  rate  afore- 

said, from  the      day  of  ,r  shall  have 

heen  levied.  Therefore  we  command  you  that 
without  delay  you  cause  to  be  delivered  to  the 
said  A.  B.  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  C.  O.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands  and  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick,  as  the 
said  C.  D.  or  any  person  or  persons  in  trust 
for  him,  was  or  were  seised  or  possessed  of,  on 
the  said       day  of  ,•  or  at  any  time 

afterwards,  or  over  which  the  said  C.  D.  on  the 
said      dav  of  ,•  or  at  any  time  after- 

wards, had*  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.  as  his  pro- 
per goods  and  chattels,  and  also  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments  respectively,  according  to 
tbe  nature  and  tenure  thereof,  to  him  and  to  his 
assigns,  until  the  said  two  several  sums  of  £ 
and  £  ,  together  with  interest  afore- 

said, shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ, 
make  appear  to  us  in  our  Court  of  Exchequer 
aforesaid  immediately  after  the  execution 
thereof,  under  your  seal  and  the  seals  of  those 
by  whose  oath  you  shall  make  the  said  extent 
and  appraisement.  And  have  there  then  this 
writ.  Witness,  James  Lord  Abinger,  at  West- 
minster, &c. 


?  The  day  on  which  the  decree  or  order  was 
made. 

i  The  day  on  which  the  decree  or  order  was 
made,  or  in  case  it  was  made  prior  to  the  1st 
of  October,  1838,  say  M  from  the  1st  day  of 
October,  1838." 

r  The  date  of  the  Master's  certificate  of  tax- 
ation, or  if  that  were  prior  to  the  1st  day  of 
October,  1838,  say  M  from  the  1st  day  of  Oc- 
tober. 1838." 

•  The  day  on  which  the  decree  or  order  was 
wade. 


No.  9.  fVrii  of  Elegit  on  a  Decree  or  Order  of 
tht>  Court  of  Ed chequer  fur  payment  of 
Money,  Interest,  and  Costs. 

Victoria,  by  the  grace  of  God  of  theunitejl 
Kingdom  of  great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith. 

To  the  Sheriff  of  greeting  : 

Whereas,  lately  in  our  Coortof  Exchequer  at 
Westminster,  in  a  certain  cause  orcertain  causes 
{as  the  case  may  be)  there  depending,  wherein 
A.  B.  and  others  are  plaintiffs,  and  C.  D.  and 
uthersaredefendants,orin  a  certain  matterthere 
depending,  intituled,  "  In  the  matter  of  E.  F." 
(as  the  case  may  be)  by  a  decree  or  order  (as 
the  case  may  be)  of  our  said  Court,  made  in  the 
said  cause  or  matter  (as  the  case  may  be)  and 
bearing  date  the         day  of  ,  it  was 

ordered  and  decreed,  or  ordered  (as  the  case 
may  be)  that  C.  D.  should  pay  unto  A.  B.  the 
sum  of  £  ,  together  with  interest  there- 
on, after  the  rate  of  41.  per  centum  per  annum, 
from  tbe        day  of  ,  together  also 

with  certain  costs,  as  in  the  said  decree  or  order 
(as  the  case  may  be)  mentioned,  and  which  costs 
have  been  taxed  and  allowed  by  G.  H.  esquire, 
one  of  the  Masters  of  our  said  Court,  at  tbe 
sum  of  £  ,  as  appears  by  the  certificate 
of  the  said  Master,  dated  the  day  of 
And  afterwards  the  said  A.  B.  came  into  our 
said  Court  of  Exchequer,  and  according  to  the 
statute  in  such  case  made  and  provided,  chose 
to  be  delivered  to  him  all  the  goods  and  chat- 
tels of  the  said  C.  D.  in  your  bailiwick,  except 
bis  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  including  lauds  and  heredi- 
taments of  copyhold  or  customary  tenureinyour 
bailiwick  as  the  said  C.  D.  or  any  one  in  trust 
for  him  was  seised  or  possessed  of  on  the  day 
of  ,  in  the  year  of  our  Lord  ,a  or  at  any 
time  afterwards,  or  over  which  the  said  C.  D. 
on  the  said  day  of  ,a  or  at  any  time  after- 
wards, had  any  disposing  power,  which  he 
might,  without  tbe  assent  of  any  other  person, 
exercise  for  his  own  benefit.  To  hold  to  him 
the  said  goods  and  chattels  as  his  proper  goods 
aud  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents  and  heredita- 
ments respectively,  according  to  the  npture 
and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  two  several  sums  of  £ 
and  £  ,  together  with  interest,  upon 

the  said  sum  of  £  ,  at  the  rate  ot  4/. 

per  centum  per  annum,  from  the  said 
day  of  ,b  and  on  the  said  sum  of 

£  ,  at  the  rate  aforesaid  from  the 

day  of  ,c  shall  have  been  levied.  There- 
fore we  command  you,  that  without  delay  you 
cause  to  be  delivered  to  the  said  A.  B.t  by  a 
reasonable  price  and  extent,  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick, 

i     i i  .  ■  <» — I  , 

a  The  day  on  which  the  decree  or  order  was 
made. 

t>  Tbe  day  mentioned  in  the  decree  or  order. 

c  The  date  of  the  Master's  certificate  of 
taxation,  or  if  that  were  prior  to  the  1st  of 
October,  1838,  say  "  from  the  1st  day  of  Octo- 
ber,  1838." 
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except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  land*  and  tenements,  rectories, 
tithes,  rents  and  hereditaments  including  lands 
and  hereditaments  of  copyhold  or  customary 
tenure  in  your  bailiwick,  as  the  said  C.  D.  or 
any  person  or  persons  in  trust  for  him,  was  or 
were  seised  or  possessed  of  on  the  said     day  of 

,a  or  at  Hny  time  afterwards,  or  over 
which  the  said  C.  O  on  the  said      day  of 

a  or  at  any  time  afterwards  had  any 
disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his 
own  benefit,  to  bold  the  said  goods  and  chattels 
to  the  said  A.  B  as  his  proper  goods  aud  chat- 
tels, and  also  to  hold  the  said  lauds,  tenements, 
rectories,  tithes,  rents  and  hereditaments, 
respectively  according  to  the  uature  aud  tenure 
thereof  to  him  and  to  his  assigns,  until  the 
said  two  several  sums  of  Jt  ,  Hiidj£  , 
together  with  interest  as  aforesaid,  shall  have 
been  levied.  And  in  what  manner  you  shall 
have  executed  this  our  writ,  make  appear  to  us 
in  our  Court  of  Exchequer  aforesaid,  immedi- 
ately after  the  execution  thereof,  under  your 
seal  and  the  scab  of  those  by  whose  oath  you 
shall  make  the  said  extent  and  appraisement. 
And  have  there  then  this  wn:. 

Witness  &e.  at  Westminster,  &c. 

No.  10.  Writ  of  Venditioni  Exponas. 

Victoria,  by  the  grace  of  (iod  of  the  United 
Kingdom  of  great  Britain  aud  Ireland,Qucen, 
defender  of  the  fairh. 

To  the  Sheriff  of  greeting. 

Whereas  by  our  writ  we  lately  commanded 
you  that  of  the  goods  and  chattels  of  C.  D. 
(here  recite  the  Fieri  Facias  to  the  end)  and  on 
the  day  of  ,  you  returned  to  us 

in  our  Court  of  Exchequer  aforesaid,  that  by 
virtue  of  the  said  writ  to  you  directed,  you  had 
taken  goods  and  chattels  of  the  said  C.  D.  to 
the  value  of  the  money  and  interest  aforesaid, 
which  said  goods  and  chattels  remained  in  your 
hands  uusold  for  want  of  buyers.  Therefore 
we  being  desirous  that  the  said  A.  B.  should 
be  satisfied  his  money  and  interest  aforesaid, 
command  you,  that  you  expose  to  sale  and  sell 
or  cause  to  be  sold  the  goods  and  chattels  of 
the  said  C.  D.  by  you  in  form  aforesaid  taken, 
and  every  part  thereof,  for  the  best  price  that 
can  be  gotten  for  the  same,  and  have  the  money 
arising  from  such  sale  before  us  in  our  said 
Court  of  Exchequer  aforesaid,  immediately 
alter  the  execution  hereof  to  be  paid  to  the  said 
A.  B.   And  have  there  then  this  writ. 

Witness,  James  Lord  Abingcr,  at  Westmin- 
ster, &c. 

AniVGER. 

[J.  Parkk. 
(Signed)-\  E.  H.Alderson. 

J.  CiLTKNKV. 

L\Y.H.  Mai-lk. 


a  The  day  on  which  the  decree  or  order  was 
made. 


SUPERIOR  COURTS. 
Witt  Cljmtrrllnr'ii  Catrt. 

CHARITY. — JURISDICTION. 

The  Court  hits  no  jurisdiction ,  on  petition,  to 
order  funds,  subscribed  for  supp&rting-  one 
charity,  to  be  transferreti  to  amtJier. 

Quaere  irtiether  it  has  such  jurisdiction  even 
Ujmi  information,  if  opoosetl  bp  any  of  the 
parties  contributing  to  the  charity. 

A  dispensary  was  established  at  Reading  by 
voluntary,  contribution  in  the  year  1802,  under 
the  following  regulations  : — A  contributor  of 
ten  guineas  was  to  be  a  life  governor,  a  sub- 
scriber of  one  guinea,  annually,  was  to  be  a 
governor  ;  and  a  subscriber  of  half  a  guinea, 
annually,  was  entitled  to  put  one  patient  on  the 
books.  The  governors  were  empowered  to 
make,  alter,  or  rescind  rules  and  regulations, 
elect  or  remove  officers  or  physicians,  or  sur- 
geons, or  make  any  order  affecting  the  funds 
of  the  charity  only  at  a  general  meeting,  of 
which  notice  should  be  given  in  the  Reading 
newspuper,  stating  the  object  of  the  meeting  ; 
and  the  management  of  the  institution  was  to 
be  left  in  the  hunds  of  a  president,  three  vice- 
presidents,  a  treasurer  and  a  committee  of  six, 
three  of  whom  should  form  a  quorum,  and  they 
should  inspect  the  accounts,  report  the  state  of 
the  dispensary,  and  the  number  of  patients 
receive*!  in  the  year,  and  produce  the  same  at 
the  annual  general  meeting.  The  funds  of  the 
dispensary  bad  in  the  course  of  time  accumu- 
lated to  a  considerable  amount.  The  Rev.  Mr. 
Woodroffe  had  bequeathed  to  the  institution 
1.500/.,  the  half  of  which  to  be  laid  out  in  a 
building.  His  residuary  legatee  bad  confirmed 
the  gift,  so  as  to  take  it  out  of  the  statutes  of 
mortmain,  and  a  house  had  been  purchased  lor 
the  use  of  the  dispensary.  Besides  the  house, 
the  dispensary  was  possessed  of  3,250/.  three 
per  cents,  and  2,100/.  reduced  annuities,  in  the 
names  of  trustees.  About  the  latter  end  of 
1835  the  increased  amount  of  the  fu  ids  and 
the  great  Dumber  of  accidents  on  the  Great 
Western  Railway,  induced  the  governors  to  try 
whether  the  benefits  of  the  dispensary  might 
not  be  more  widely  extended,  by  converting  it 
into  an  hospital  or  infirmary  for  in-patients 
among  the  poor  of  Reading  and  its  neighbour- 
hood. A  general  meeting  of  the  subscribers 
was  called,  a  report  was  directed,  aud  u  meet- 
ing held  to  consider  the  report,  which  recom- 
mended the  erection  of  a  county  or  town  hos- 
pital, and  that  1,000/.  should  he  voted  towards 
its  erection  out  of  the  funds  of  the  dispensary, 
and  that  the  remainder  of  the  funds  should  be 
appropriated  towards  the  annual  expenditure  of 
such  an  establishment,  and  that  an  application 
should  be  made  to  the  grand  jury  of  the  county 
for  its  assistance,  and  that  a  county  meeting 
should  be  convened  for  the  same  purpose.  The 
report  was  adopted,  and  the  grand  jury  upon  be- 
ing applied  to,  came  to  a  resolution  iipproviug 
of  the  proposition,  and  a  county  meeting  was 
held  in  April  1836,  at  which  it  was  resolved  that 
an  hospital  should  be  established  in  the  vicinity 
(  f  Reading,  that  the  purclr     r  'he  ground  and 
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the  support  of  the  establishment  should  he  pro- 
vided for  hy  voluntary  contributions.  Very 
large  benefactions  aud  subscription!  were  re- 
ceived from  the  noblemen  and  gentlemen  of 
the  county,  and  the  hospital,  called  the  "Royal 
Berkshire'  Hospital,"  was  erected.  Under 
these  circumstances,  a  great  majority  of  the 
governors  and  subscribers  to  the  dispensary 
were  desirous  that  its  funds  should  be  trans- 
ferred to  the  use  of  the  hospital.  Various 
meetings  were  held  for  that  purpose,  at  one  of 
which  it  was  agreed  that  the  physicians  and 
surgeons  to  the  dispensary  should  be  appointed 
to  the  same  situation  in  "the  hospital,  in  case 
they  were  willing  to  accept  the  same.  And  it 
was  also  resolved  that  donors  of  fifteen  guineas 
or  annual  subscribers  of  one  guinea,  should  be 
entitled  to  have  one  out-patient  on  the  books, 
and  that  the  preseut  life  governors  of  the  dis- 
pensary should  he  entitled  to  the  privileges  of 
annual  subscribers  to  the  hospital,  and  the  an- 
nual subscribers  of  the  dispensary,  whose  tenn 
of  subscription  had  not  expired  when  that  in- 
stitution should  he  united  to  the  hospital, 
should  have  the  privilege  of  recommending 
one  out-putienl  during  the  remainder  of  their 
term.  In  January  last  a  resolution  was  come 
to,  at  a  meeting  of  the  dispensary  subscribers 
that,  in  consequence  of  the  establishment  of 
the  hospital,  it  was  no  longer  desirable  to  keep 
on  foot  the  dispensary  as  a  separate  institution, 
and  that  their  subscriptions  should  be  discon- 
tinued or  transferred  to  the  hospital,  and  an 
application,  if  necessary,  should  he  made  to  this 
court  for  its  sanction.  A  petition  was  accord- 
ingly presented  hy  Lord  BrayUrook,  the  mayor 
of  Heading,  and  others,  the  president,  the  vice 
president,  treasurer  and  sub-committee  of  the 
dispensary  of  Reading,  praying  that  the  trus- 
tees of  the  dispensary  might  be  authorized  by 
the  court  to  transfer  the  funds  and  property  of 
the  dispensary  to  the  hospital,  or  tor  a  retc- 
rence  to  the  master  whether  such  transfer 
would  be  proper. 

Mr.  Jacob,  in  support  of  the  petition,  stated 
the  above  mentioned  facts,  and  expressed  his 
hope,  that  there  was  no  objection  to  the  refer- 
ence as  prayed  for.  The  petition  was  not  served 
oa  any  of  the  parties  interested,  because  they 
were  nearly  unanimous  in  the  transfer. 

Mr.  Knight  /inter,  with  whom  were  Mr. 
fPigrum  and  Mr.  Shnrpe,  said,  he  appeared  to 
oppose  the  petition  on  behalf  of  Mr.  Vines, 
a  solicitor  of  Heading,  and  a  subscriber  to  the 
Dispensary,  on  whom  the  petition  had  been 
served. 

Mr.  Jacob  said  that  Mr.  Vines,  who  was  one 
of  the  few  objectors,  had  been  given  a  copy  of 
the  petition  before  it  bad  received  the  Lord 
Chancellor's  fiat.  He  had  not,  therefore,  been 
served  .so  as  to  entitle  him  to  appear  in  Court. 

Mr.  Knight  Bruce  said  it  must  be  observed, 
then,  the  petition  was  heard  ex  parte. 

The  Vice  Chancellor  observed,  that  he  would 
not  say,  if  an  information  was  tiled,  the  Court 
night  not  do  what  was  asked  by  the  petition; 
hut  even  if  an  information  were  tiled,  the  Court 
,p°u^  pause  before  it  made  such  an  order. 
Ihe  Court  would  be  very  cautious  to  do  any- 


thing which  might  prevent  the  raising  of  contri- 
butions from  time  to  time  for  voluntary  institu- 
tions. From  the  mode  in  which  these  volun- 
tary institutions  were  conducted,  every  body 
knew  that  persons  were  inclined  to  support 
them  from  the  sort  of  influence  they  obtain 
by  having  a  share  in  their  mana  gement.  It 
was  notorious  from  what  had  taken  place  in 
other  institutions  of  the  kind,  that  this  sort  of 
idea  tended  to  keep  them  up.  His  Honour 
then  contrasted  the  rules  for  subscribers  to  the 
hospital,  with  those  relating  to  the  dispemary. 
If  it  was  in  the  power  of  the  Court  at  any  time 
to  put  an  end  to  a  dispensary,  by  amalgamating 
it  with  an  hospital,  the  motion  would  very 
much  tend  to  cheek  the  for/nation  of  similar 
institutions,  so  that  even  if  an  information  were 
filed,  he  did  not  think  he  would  make  the  order. 
On  Sir  Samuel  Romilly's  act,  he  had  no  juris- 
diction to  do  what  had  been  asked.  A  great 
deal  was  said  when  that  act  was  passed,  as  to 
whether  it  had  any  application  to  a  case  where 
the  conduct  of  trustees  was  under  consider- 
ation, and  whether  it  was  not  confined  to  the 
case,  where  it  was  necess  iry  to  moke  some 
order  as  to  the  administration  of  the  funds ; 
but  here  the  Court  was  asked  to  make  such  an 
order  as  would  put  an  end  to  the  charity.  He 
did  not  think  the  powers  of  the  governors  in 
the  rules  mentioned  authorised  them  to  do 
such  an  act.  They  had  power  to  make  orders 
respecting  the  general  management  of  the 
charity,  but  it  was  never  intended  the  order 
should  extend  to  enable  them  so  to  affect  the 
funds  of  the  charity  as  to  render  it  impossible 
for  them  to  carry  on  the  original  institution, 
and  as  to  the  powers  of  management,  it  is  quite 
plain  they  meant  the  management  of  an  exist- 
ing institution.  No  complaint  was  now  made 
of  the  society  a<  an  existing  society ;  it  was  an 
application  to  put  an  end  to  the  dispensary  by 
amalgamating  it  with  the  hospital.  If  the 
Court  saw  it  had  no  jurisdiction,  it  would  not 
do  so  frivolous  a  thing  as  to  make  a  reference 
to  the  master  for  his  report,  which,  even  if  it 
were  favourable  to  the  petition,  could  not  be 
carried  into  effect. 

( bder  refused. — In  the  matter  of  the  Reading 
Dispensary,  at  Westminster,  T.  T.  1839. 

[Before  the  Four  Judges.] 

nATES. — APPEAL. — COUNTY  AND  BOROUGH 
SESSIONS. 

By  the  operation  of  the  1  Geo,  4,  e.  31,  an 

appeal  against  u  rate  imposed  on  the  parish 
of  Rridgcwatcr  would  hare  tain  to  the 
t/aarter  sessions  of  the  county,  that  borough 
not  having,  according  to  the  provisions  of 
that  statute,  a  sufficient  number  of  justices 
in  the  borough  sessions  to  decide  on  such 
appeal.  By  the  effect  of  the  o  6  IV.  4, 
c.  7b",  a  part  of  the  parish  of  Brtdgewater 
teas  taken  out  of  the  borough.  Since  that 
art  the  borotfffh  has  had  more  than  the  num- 
ber of  justices  rctpdred  by  the  1  Ge*t.  4, 
r.  3 1 ,  to  decide  on  an  appeal  against  a  rate  : 
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ffeld,  that  ai  before  the  Municipal  Cor- 
noration  Act  the  tehole  borough  teas,  with 
respect  to  rates,  subject  to  the  jurisdiction 
of  the  county  quarter  sessions,  the  portion 
of  the  parish  dissevered  from  the  borough 
by  that  act  continued  subject  to  such  juris- 
diction, notwithstanding  the  increase  in  the 
number  of  the  borough  justices. 

This  was  a  rule  to  shew  cause  why  an  order 
of  sessions  confirming  a  rate  should  not  be 
quashed.  It  appeared  that  the  parish  of  Bridge- 
water  was  now  situated  partly  within  the  bo- 
rough of  that  name  and  partly  within  the  coun- 
ty, one  portion  of  it  having  been  separated  from 
the  rest  under  the  provisions  of  the  Municipal 
Corporation  Act.  There  were  four  justices 
within  the  borough  before  the  passing  of  that 
act.  By  the  17  Geo.  2,  c.  38,  a.  4,  qualifying 
the  provisions  of  the  43  Eliz.  c.  2,  s.  6,  an 
appeal  was  given  to  any  rated  inhabitants  of  a 
parish  situated  within  any  borough  against  any 
rate  imposed  on  them  for  the  relief  of  the 
poor,  and  such  appeal  was  directed  (s.  5)  to  be 
made  to  the  quarter  sessions  of  the  county  in 
all  cases  where  any  borough  within  which  such 
parish  might  be  situated  did  not  hold  a  ses- 
sions composed  of  at  least  four  justices.  Then 
came  the  I  Geo.  4,  c.  36,  by  which  it  was 
declared  that  such  appeals  must  be  made  to 
the  quarter  sessions  of  the  county  in  any  case 
in  which  the  borough  sessions  did  uot  consist 
of  six  justices  at  the  least.  Since  the  passing 
of  the  Municipal  Corporation  Act  seven  jus- 
tices had  been  assigned  to  Bridgewater.  A 
rate  had  been  made  in  the  parish,  which  was 
objected  to  on  several  grounds,  and  certain 
parties  residing  in  the  county  part  of  the 
parish  entered  an  appeal  against  it  at  the 
quarter  sessions  of  the  county.  The  appeal 
was  heard  and  the  rate  amended,  and  then 
confirmed  as  amended,  subject  to  a  question 
as  to  the  jurisdiction  of  the  county  quarter 
sessions.  This  question  depended  on  the  con- 
struction to  be  given  to  the  5  &  6  W.  4,  c.  7*>» 
s.  Ill,  by  which  it  is  enacted  u  that  no  part  of 
any  borough  in  and  for  which  a  separate  court 
of  quarter  sessions  of  the  peace  shall  be  holden 
shall  be  within  the  jurisdiction  of  the  justices 
of  any  county  from  which  such  borough  be- 
fore the  passing  of  this  act  was  exempt." 

Mr.  Bere,  in  support  of  the  order  of  ses- 
sions, contended  that  this  enactment  did  not 
affect  the  borough  of  Bridgewater,  which  be- 
fore the  passing  of  the  Municipal  Corporation 
Act  had  been,  with  respect  to  this  appeal 
against  rates,  subject  to  the  jurisdiction  of  the 
justices  of  the  county.  Since  that  time  it 
only  possessed  four  justices,  and  therefore 
fell  within  the  provisions  of  the  I  Geo.  4,  c.  3f>. 
The  jurisdiction  which  then  existed  as  to  all 
the  borough  continued  now  with  respect  to 
that  portion  of  the  old  borough  which  had 
ceased  to  be  part  of  the  borough  and  was 
united  to  the  county.  If  that  was  not  so,  the 
county  portion  of  the  parish  would  be  without 
an v  appeal  at  all. 

The  Attorney  General  and  Mr.  K'inglake, 
contra.— There  cannot  be  two  jurisdictions  to 


try  the  validity  of  one  rate.  It  is  clear  that 
the  portion  of  the  parish  of  Bridgewater  which  • 
is  part  of  the  borough,  must  have  its  appeal  to 
the  borough  sessions.  The  other  portion  of 
the  parish,  which  is  very  inconsiderable,  must 
he  subject  to  the  same  appeal,  if  it  possesses 
any ;  but  it  may  be  very  much  doubted  whether 
a  case  like  the  present  has  been  provided  for 
in  the  statute,  and  whether  this  portion  of  the 
parish  now  cut  off  from  the  borough  has  not 
altogether  lost  its  power  of  appealing  against 
the  rate. 

Lord  Denman,  C.  J.— I  am  of  opinion  that 
this  rate  was  properly  made  the  subject  of 
appeal  to  the  quarter  sessions  of  the  county. 
Those  sessions  had  power  to  entertain  the 
appeal  before  the  passing  of  the  Municipal 
Corporation  Act,  and  I  am  of  opinion  that  that 
act  has  not  changed  the  jurisdiction. 

Mr.  Justice   Patteson. — This  case  turns 
entirely  on  the  construction  of  the  1 1 1th  sec- 
tion of  the  Municipal  Corporation  Act.  The 
general  point,  which  is  a  curious  one,  does 
not  arise  in  this  case,  namely,  whether,  where 
a  parish  is  situated  partly  in  a  borough  and 
partly  in  a  county,  the  latter  portion  being 
entirely  out  of  the  jurisdiction  of  the  borough, 
there  would  be  any  appeal  whatever  for  that 
portion  of  the  parish,  respecting  a  rate  laid  on 
the  whole  parish.   That  may  be,  1  rather  in- 
cline to  think  it  is,  a  casus  omissus  in  the  sta- 
tute.   This  case  has  been  argued  as  if  it  was 
one  of  that  kind,  but  1  do  not  thiuk  it  is  so,  or 
that  it  is  necessary  to  determine  that  point 
here,  for  this  parish  according  to  the  state- 
ment of  the  case,  has  been  within  the  jurisdic- 
tion of  the  borough  magistrates,  and  therefore, 
up  to  the  time  of  the  47  Geo.  2  passing,  an 
appeal  would  lie  for  any  part  of  the  parish  to 
the  borough  magistrates  sitting  in  sessions, 
against  a  rate  made  for  the  whole  parish.  Then 
came  the  17  Geo.  2,  which  however  did  not 
touch  this  case,  for  there  were  always  four 
justices  within  the  borough  of  Bridgewater,  so 
that  even  under  that  statute  an  appeal  would 
lie  to  them.    But  then  came  the  1  Geo.  4, 
which  gave  the  right  of  appeal  to  the  borough 
sessions  only,  in  case  there  were  six  justices 
within  the  borough,  or  to  the  county  ses- 
sions, in  case  there  were  not  so  many  justices 
within  the  borough.     Between  the  passing 
of  that  statute,  and  that  of  the  Municipal 
Corporation  Act,  there  were  not  six  justices 
in  the  borough  of  Bridgewater.   The  jurisdic- 
tion of  the  borough  justices  was  therefore 
expressly  taken  away,  and  that  of  the  county 
justices  established  in  its  room.    The  Muni- 
cipal Corporation  Act  haviug  afterwards  taken 
part  of  Cliis  parish  out  of  the  jurisdiction  of 
the  borough  magistrates,  both  with  respect  to 
locality  and  to  jurisdiction,  the  question  is, 
whether  these  circumstances  bring  this  parti- 
cular parish  within  the  consequences  of  the 
casus  omissus  I  have  before  mentioned.  It 
would  be  a  very  singular  thing  that  we  should 
say  that  they  do,  unless  we  were  compelled  to 
do  so  by  the  positive  words  of  the  statute,  for 
the  rule  of  the  Courts  is  at  all  times  to  find, 
if  possible,  sufficient  to  fouud  the  right  of  ap* 


Digitized  by  Ooogl 


Courts:  Queens  Bench.— Law  BUls  in  Parliament. 


159 


peal.  Now  let  us  consider  the  11  Uh  section. 
The  material  part  of  it,  for  the  purpose  of  this 
discussion,  is  in  these  terms,  "  No  part  of  any 
borough  in  and  for  which  a  separate  court  of 
quarter  sessions  of  the  peace  shall  he  bolden, 
shall  be  within  the  jurisdiction  of  the  jus- 
tices of  any  county  from  which  such  borough 
before  the  passing  of  this  act  was  exempt." 
Then  if  before  the  passing  of  this  act  there  had 
been  six  justices  in  the  borough,  of  course  an 
appeal  would  not  have  lain  agaiust  the  rate 
from  that  part  to  the  county  quarter  sessions, 
and  then  thai  part  which  still  remains  within 
the  parish,  hut  not  within  the  jurisdiction  of 
the  borough,  could  not  have  gone  to  any  ses- 
sions with  an  appeal  against  a  rate.  But  that 
is  not  so  here ;  for,  at  the  time  of  the  passing  of 
the  Municipal  Corporation  Act  the  whole  of 
the  borough  «*f  Bridgewater  was  liable  to  an 
appeal  to  the  county  justices.  I  think  there- 
fore, that  the  clause  must  be  taken  to  mean 
that  no  place  shall  now  for  the  first  time  be 
brought  within  the  jurisdiction  of  the  county 
justices,  but  that  if  it  was  before  subject  to 
their  jurisdiction  that  so  it  shall  remain,  no  new 
jurisdiction  having  been  substituted.  That  is 
to  say,  the  clause  was  intended  to  leave  things 
exactly  as  they  were  a*  the  time  of  the  passing 
of  the  statute,  and  as  an  appeal  would  then 
have  been  to  the  county  quarter  sessions,  so  it 
will  lie  to  them  now. 

Mr.  Justice  Williams.    I  am  entirely  of  the 
same  opinion.   The  whole  question  depends 
on  the  1 11th  section,  and  I  think  it  meant  to  I 
leave  things  just  as  before. 

Rule  discharged.  Rate  confirmed.— 7%* 
queen  v.  The  Parish  of  Bridgewater.  T.  T. 
1899.    Q.  B.F.J. 


PRACTICE— SIDE-BAR  RULES.— -PEES. 


An  application  to  set  aside  a  side  bar  rule 
peremptorily  commanding  the  return  of  a 
certiorari,  comes  too  late,  if  made  after  a 
rule  for  an  attachment  for  disobedience  has 
been  applied  for.    If  the  conduct  of  the 
party  obtaining  the  side-bar  rule  is  an  an- 
swer to  his  application,  it  should  be  brought 
before  the  Court  when  that  rule  is  served. 
If  the  application  for  an  attachment  for  not 
returning  a  writ  is  to  be  founded  on  the 
fact  of  the  refusal  of  the  party  applying 
for  the  writ  to  pay  the  fees  due  in  respect 
of  malting  the  return,  it  must  be  shewn  that 
he  was  duly  informed  of  the  nature  and 
amount  of  such  fees. 

Iu  this  case  a  rule  had  been  obtained,  calling 
the  prosecutor  to  shew  cause  why  a  side- 
bar rule  should  not  be  set  aside.  This  side- 
bar rule  had  been  obtained  by  him  peremp- 
torily commanding  Mr.  Baron  Alder  son,  as 
one  of  the  Judges  of  Assize  for  the  county  of 
York,  to  make  a  return  to  a  writ  of  certiorari 
which  had  been  directed  to  that  learned  Judge, 
requiring  him  to  returu  into  this  Court  the 
indictment  of  The  Queen  v.  Hetrlund.'  The 
affidavits  in  support  of  the  motion  stated  in 
substance  that  applications  had  been  made  by 


the  prosecutor  to  Mr.  Baron  Alderson  to  re* 
turn  the  indictment  mentioned  in  the  cer- 
tiorari; that  the  learned  Baron  had  referred 
the  prosecutor  to  Mr.  Bayley,  the  Clerk  of 
Assize  for  the  Northern  Circuit;  that  Mr. 
Bayley  had  enquired  of  his  deputy  in  Yorkshire 
why  the  return  had  not  been  made,  and  had 
been  informed  that  every  thing  was  ready,  but 
that  there  were  certain  fees  upon  the  certiorari 
which  the  prosecutor  had  refused  to  pay,  and 
the  return  therefore  was  delayed  till  such  fees 
should  have  been  discharged.  The  affidavit 
disclosed  in  the  usual  manner  the  fact  that 
under  the  recent  statute  these  fees  were  pay- 
able into  the  Treasury,  and  that  the  officers 
were  compelled  to  account  for  them  on  oatb. 
It  then  went  on  to  allege  that  this  cause  of  the 
delay  in  making  the  return  had  been  com- 
municated to  the  prosecutor,  who,  however, 
refused  to  pay  the  fees,  aud  had,  in  last  Easter 
Term,  sued  out  the  side-bar  rule,  in  order  to 
compel  obedience  to  the  certiorari.  The  pre- 
sent'rule  was  obtained  in  the  early  part  of 
Trinity  Term. 

Mr.  Newton  appeared  to  shew  cause  against 
the  rule,  and  contended  that  the  application 
came  to  late. 

Mr.  Creswell,  in  support  of  the  rule,  insisted 
that  under  the  particular  circumstances  of  this 
case  the  application  was  sufficiently  early,  the 
parties  being  in  fact  communicating  with  each 
other  on  the  subject  of  the  payment  of  the  fees. 
There  was  no  necessity  for  taking  any  steps 
until  the  side-bar  rule  was  acted  on  by  a  mo* 
tion  for  an  attachment  being  founded  upon  it. 
That  having  been  done,  this  rule  was  at  once 
applied  for. 

The  Court  thought  that  the  application  came 
too  late.  It -ought  to  have  been  made  as  soon 
as  the  side-b  ir  rule  was  served.  Besides,  the 
affidavit  in  support  of  the  application  was  in- 
sufficient, as  it  did  not  shew  that  the  pro- 
secutor was  informed  as  to  the  exact  nature 
and  amount  of  the  fees  he  was  called  on 
to  pay. 

Rule  discharged. — The  Queen  v.  Hurland, 
T.  T.  1839.   Q.  B.  F.  J. 


LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 


®0u$e  of  fLurW. 

... 

For  the  Protection  of  Purchasers  against 
Bankruptcy.    See  p.  146,  ante. 
[For  3d.  reading.] 

For  the  regulation  of  the  Court  of  Common 
Pleas.  See  p. 147,  ante. 
[For  3d.  reading.] 

Belper,—  Hatfield,—  Halifax,— Huddersfield, 
and  Bradford  Small  Debts  Court  Bills. 

To  make  perpetual  the  1  Vic.  c.  HO,  for  ex- 
empting certaiu  Bills  and  Notes  from  the 
Usury  Laws* 
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Sourfe  at  Commons'. 

ADMINISTRATION  OF  JU8TICB. 

To  improve  County  Court*. 
[In  Select  Committee.]  Lord  John  Russell. 

For  keeping  and  authenticating  non-parochial 
Registers  of  Births,  Deaths,  and  Marriages. 
[In  Committee.]     Lord  John  Russell 

For  regulating  the  Police  Courts  in  the  Me- 
tropolis [In  Committee.] 
For  the  better  ordering  of  Prisons. 

[Passed.]  Lord  John  Russell. 

To  regulate  and  enlarge  the  Summary  Jurisdic 
tion  of  Justices.  Lord  John  Russell 

[In  Committee-] 
For  further  improving  the  Police  in  and  near 
the  Metropolis.  Mr.  F.  Maule. 

[For  2d  reading.] 
Small  Debts  Court  Bills  for  the  following 
places : — 
Aberford,  Nottingham, 
Bury,  (Lancashire)  and 
Chesterfield,  Mansfield, 
Eckington,  Oldham, 
Glossop,  Pontefract, 
Grantham,  Rochdale, 
Kingsbridgc  and  Rotherham, 

Dodbrooke,  Tavistock, 
Leeds,  Warrington, 
Liskeard,  West  Ham, 

Liverpool,  Workswortb, 
Newark.  Yorkshire. 
Newton  Abbot, 
To  abolish  Grand  Juries.  Mr.  Pryme. 

To  amend  the  Law  relating  to  the  Custody  of 
infants.  [  F«r  3d  reading.] 

Mr.Serjt.  Talfourd. 

To  amend  the  Imprisonment  for  Debt  Act,  as 
to  Advertisements. 

[Passed.]  The  Attorney  General. 

For  regulating  the  High  Court  of  Admiralty. 
[For  2d.  reading.] 

LAWS  OF  PROPERTY. 

To  amend  the  Law  of  Copyright. 

[Iu  Committee.]    Mr.  Serjt.  Talfourd. 

For  the  Enfranchisement  of  Lands  of  Copyhold 
and  Customary  Tenure. 

[For  3d  reading.]  Mr.  James  btewart. 

For  securing  the  Benefit  of  Inventions  in  Arts 
and  Manufactures.         Mr.  Maokiunon. 

LAW  OF  ELECTIONS. 

For  the  registration  of  Parliamentary  Electors. 

[In  Committee.]    Mr.  Attorney  General. 
Controverted  Elections.  Lord  Mahon. 

[For  2d  reading.] 
To  amend  the  jurisdiction  for  the  Trial  of 
Election  Petitions.  K.  rec- 

[For  2d  reading  ] 


For  establishing  a  Court  of  Appeal  from  the 
Revising  Barristers.       [Mr.  C.  Buller.] 
[In  Committee.] 

To  prevent  persons  from  losing  their  votes 
at  an  election  by  removal  after  the  preceding 
Registration.  [In  Committee]    Mr.  Gibson. 

SHERIFFS       HIGHWAYS  ;— SEWERS, — RATES; 


To  amend  the  Laws  relating  to  Highways. 
[In  Committee.]  Mr.  Barneby. 

To  alter  and  amend  the  Laws  relating  to  Sew 
In  Committee.]       Mr.  Christopher. 

To  provide  for  making  Unions  of  Turnpike 
Trusts.  [Mr.  Mackinnon.] 

[For  2d.  reading.] 

For  relieving  Poor  Persons  from  Rates. 
[For  2d.  reading.] 


EQUITY  EXCHEQUER. 

A  notice  of  motion  for  return  of  the  number  of 
days,  the  Court  of  Exchequer,  as  a  Court  of 
Equity  sat  for  the  dispatch  of  business  for 
ten  years,  ending  1838  inclusive,  shewing 
the  number  of  days  the  Court  sat  in  each 
Term,  and  the  Sittings  after  each  Term. 
16th  July.  Mr.  Fresbfield. 


THE  EDITOR'S  LETTER  BOX. 


We  are  informed  that  by  leave  of  Court  the 
following  name  was  added  to  the  List  of  Ad- 
missions in  next  term  : 
James  Frederick  Slade,  8,  Ariryle  Street ; 
articled  to  Philip  Goode,  44,  Howland 
Street,    Fitzrov   Square :    assigned  to 
Charles  Dod,  21,  Craven  Street,  Strand. 

The  further  letters  on  Attorneys  Gowrs 
have  been  received. 

We  should  recommend  "  A  Student  at  Law" 
to  consult  Mr.  Ram's  work  on  Assets. 

We  think  X.  P.  Y.  should  shew  some 
stronger  grounds  than  appear  in  his  letler  for 
ultering  the  power  of  taxing  solicitor's  bills. 
The  mode  of  taxing  may  in  some  cases  be  ob- 
jectionable, and  our  correspondent  should  ap- 
ply himself  to  the  consideration  of  a  remedy. 

We  have  been  obliged  to  abandon  the  inser- 
tion of  Queries,  unless  in  the  form  of  moot 
points,  which  our  correspondents  take  the 
trouble  to  investigate,  the  result  being  con- 
cisely stated. 

Q.  Why  is  a  corporeal  hereditament  like  a 
meudacious  serving  man  ?— A.  Because  it  ties 
iu  livery 
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Quod  magis  ad  nos 


Pertinet,  ct  nescire  malum  est,  agitanun." 

Horat. 


PARLIAMENTARY  DEBATES  RE- 
LATING TO  THE  LAW. 

House  of  Lords,  June,  1839. 

COURT  OF  CHANCERY. 

Lord  Lyndhurtt. — My  lords,  I  rise  to  call 
your  lordships'  attention  to  the  subject  of  the 
Court  of  Chancery,  and  to  the  present  state  of 
business  in  that  court.   I  have,  my  lords,  un- 
dertaken this  task  with  very  great  reluctance, 
but  I  have  been  urged  by  representations  from 
gentlemen  at  the  bar,  practising  in  the  Court 
of  Chancery,  from  respectable  solicitors  in  that 
Court,  from  suitors,  some  of  whom  have  been 
victims  to  the  proceedings  in  that  court ;  and 
I  consider  the  subject  to  be  of  such  deep  in- 
trest  to  the  community  at  large,  that  I  feel  it 
to  be  my  duty  to  comply  with  the  request  thus 
pressed  upon  us,  and  to  bring  forward  this 
question  in  the  hope  of  devising  some  remedy 
for  the  evils  complained  of.    I  do  not  mean, 
my  lords,  to  enter  generally  and  at  large  into  the 
considerations  of  thewhole  subject  of  the  Courts 
©f  Equity.    That  would  involve  me  in  a  discus- 
sion too  wide  and  too  entangled  for  the  object 
which  I  have  in  view.   That  object  is  to  point 
out  what  I  consider  to  be  a  crying  grievance  of 
the  Court  of  Chancery,  and  to  endeavour  to 
apply  to  that  grievance  an  adequate  remedy. 
I  hope,  therefore,  that  I  shall  not  be  charged 
with  taking  a  narrow  and  circumscribed  view 
of  this  great  subject,  when  I  state  that  my 
object  is  to  apply  a  practical  remedy  to  what  I 
consider  to  be  an  enormous  practical  evil. 
There  are  now,  my  lords,  upwards  of  850  cases 
standing  for  hearing  in  the  different  branches 
of  the  Court  of  Chancery.   There  are  550 
between  the  noble  and  learned  Lord  on  the 
woolsack  and  the  Vice-Chancelor ;  and  there 
are  300  before  the  Master  of  the  Rolls.   I  am 
informed  by  persons  of  eminence  in  that  Court 
tbat  manv  of  those  causes  have  been  standing 
for  a  period  of  three  years.   I  am  told  that  in 
Jne  court  over  which*  the  noble  and  learned 
Lord  on  the  Woolsack  so  ably  presides,  and  in 
the  Vice-Chancellor's  Court,  the  average  period 
vol.  xviii. — no.  534. 


after  a  cause  is  set  down  and  ready  for  hearing 
before  it  is  heard  for  the  first  time  is  two  years 
and  a  half.  Yes ;  the  long  period  of  two  years 
and  a  half  elapses  before  that  step  is  taken. 
I  am  further  informed  that  with  reference  to 
cases  before  the  Master  of  the  Rolls,  a  period  of 
a  year  and  a  half  elapses  prior  to  the  first  hear- 
ing. Therefore,  taking  these  Courts  together, 
I  may  be  considered  as  not  making  an  outra- 
gous  statement  when  I  say,  that  on  an  avarage 
two  years  elapse  before  a  case  comes  to  be 
heard.  Now,  my  lords,  this  is  the  grievance  of 
which  I  complain.  It  is  a  grievance  of  great 
magnitude ;  and  in  order  that  your  lordships 
may  understand  the  nature  and  effect  of  that 
grievance,  allow  me  to  explain,  what  has  fre- 
quently been  explained  in  this  house — namely, 
what  is  the  meaning  and  nature  of  a  hearing  in 
the  Court  of  Chancery. 

A  hearing  does  not  finally  dispose  of  a  case. 
In  the  greater  number  of  cases,  a  decree  is 
pronounced,  by  which  certain  other  proceedings 
are  directed  to  be  taken.  Thus,  for  instance,  an 
issue  may  be  sent  to  try  a  question  of  fact  in  a 
court  of  law,  or  an  inquiry  on  certain  points 
may  be  sent  before  the  Master.  The  cause 
then  is  in  the  Master's  office  a  year,  perhaps 
more.  The  cause  is  then  brought  back  again 
into  the  court  upon  the  master's  report,  and  if 
both  parties  are  satisfied,  which  is  the  most 
favourable  supposition  that  can  be  made,  then 
the  cause  is  again  to  be  set  down  and  heard  on 
further  directions,  and  then  the  same  interval 
takes  place  as  before.  If  it  happens,  which  is 
the  tnore  common  case,  that  the  parties  do  not 
concur  in  the  Master's  report,  then  exceptions 
to  it  are  taken.  Those  exceptions  are  set  down 
to  be  argued.  A  long  time  elapses  before  the 
argument  and  hearing  come  on,  and  a  still 
longer  before  the  cause  is  decided.  I  think 
that  the  statement  which  I  have  already  made 
is  sufficient  to  satisfy  your  lordships  of  this, 
that  if  the  case  involves  any  very  considerable 
interest,  and  is  at  all  of  a  complicated  descrip- 
tion, several  years  must  elapse  between  the 
commencement  of  a  cause,  the  issuing  of  a 
subpoena,  and  the  final  decision  of  it.  The 
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mischief  is  the  delay  which  takes  place  between 
the  first  bearing1  of  the  cause,  and  the  time 
when  the  enure  is  able  to  have  it  called  on  for 
decision.  Allow  me  to  point  out  the  obvious 
inconveniences  which  arise  from  this  course. 
Your  lordships  are  aware  in  the  first  place,  that 
in  a  cause  iu  the  Court  of  Chancery  all  the  par- 
ties  who  are  interested  in  the  matter  must  be 
ou  the  record,  either  as  plaintiffs  or  defendants. 
In  every  important  cause,  there  are  many  par- 
ties in  this  situation.  What  is  the  consequence  ? 
Parties  on  the  record  die  ;  one  life  falls  in,  and 
then  the  cause  abates.  It  must  be  revived  by 
a  new  bill.  It  often  happens,  that  some  three 
or  four  of  these  abatements  take  place  in  the 
course  of  a  suit.  Your  lordships  will  see  at 
once  the  evil  this  produces  in  a  suit. 

Another  evil,  which  is  felt  by  all  the  courts 
of  equity,  is  the  term  fee.  There  ure  850  causes 
standing  for  hearing  in  the  Court  of  Chancery. 
Suppose  that  each  cause  takes  two  years  before 
it  is  heard,  the  mere  term  fees  will  amount  to 
7,000/.  This,  however,  is  not  the  only  evil  $ 
for  not  only  is  the  term  fee  to  be  paid  to  the 
olliccrs  of  the  cour:,  but  also  to  the  solicitors 
of  the  parties,  so  that  in  proportion  to  the  pro- 
longation of  the  period  before  the  cause  is 
heard,  is  the  amount  of  term  fees  paid  to  the 
officers  of  the  court  and  to  the  solicitors.  Then 
the  situation  of  parties  changes,  and  therefore 
it  becomes  necessary  to  file  a  supplemental 
bill,  in  onler  to  shape  the  case  to  meet  the  new 
state  of  things  previous  to  the  hearing.  That, 
however,  which  is  the  greatest  grievauce  of  all, 
not  only  upon  the  public,  but  also  the  Court  of 
Chancery,  is  that  the  l.ipse  of  time  renders 
motions  necessary.  These  are  supported  by 
alnitavits  on  one  side,  and  opposed  by  allidavits 
on  the  other,  and  in  them  are  involved  ques- 
tions of  the  most  entangled  description.  All 
these  motions  arise  out  of  delay.  Accordingly 
iu  the  time  of  Lord  Chancellor  Hardwicke,  he 
said,  "I  will  not  hear  your  motion,  but  the 
caus  \  The  cause  must  be  in  progress,  so  that 
I  can  dispose  both  of  the  cause  and  of  the 
motion  at  once/'  But  the  state  of  the  business 
iu  the  Court  of  Chancery  in  the  present  day 
will  not  allow  of  such  a  course,  for  parties 
would  evidently  invent  motions  for  the  purpose 
of  advancing  their  cause  to  the  prejudice  of 
other  suitors.  I  have  endeavoured,  my  lords,  to 
state  these  evils  with  as  much  moderation  as 
possible.  I  appeal  for  confirmation  of  what  I 
have  said  to  my  noble  and  learned  friend  ou 
the  Woolsack,  to  my  noble  and  learned  friend 
oposite  (Lord  Brougham)  and  to  my  noble  and 
learned  friend  the  Master  of  the  Rolls.  1  ask 
them,  one  and  all,  whether  in  the  statement 
which  I  have  just  made,  grevious  as  it  may  ap- 
pear to  be  to  many  of  your  lordships,  there  is 
any  exaggeration.  I  rather  think  that  1  have 
understated  the  case,  because  I  have  not  enter- 
ed into  details  upon  it.  The  fact  is,  that  the 
evil  is  great,  is  grevious,  is  intolerable.  I  could 
state  cases  of  this  description  over  and  over 
again,  but  I  will  be  content  with  stating  one. 
A  party  is  entitled  to  an  annuity,  charged  upon 
properly.  That  property  is  encumbered  with 
debts.   The  trustee  is  unwilling  to  discharge 


his  duty,  and  appeals  to  the  Court  of  Chancery 
for  protection.  Years  elapse,  and  in  the  mean 
time  the  family  of  the  party  entitled  to  the 
annuity,  cannot  draw  a  farthing  from  it.  They 
are,  in  consequence,  either  involved  in  want 
and  misery,  or  are  induced  to  raise  money  upon 
usurious  interest— a  practice  ultimately  leading 
to  their  ruin  and  destruction. 

It  is  the  duty  of  your  lordships  to  provide  not 
only  for  the  effectual  but  also  for  the  speedy  ad- 
ministration of  justice.  One  of  the  earliest  and 
one  of  the  most  revered  maxims  of  our  law  is 
that  justice  must  not  be  sold— that  justice  must 
not  be  denied — that  justice  must  not  be  delayed. 
The  delay  of  justice,  as  his  noble  and  learned 
friend  opposite  had  on  one  occasion  pointedly 
remarked,  was  equivalent  to  the  denial  of  jus- 
tice ;  and  I  helieve  that  there  arc  cases  in  which 
it  would  be  much  better  for  a  party  to  have  a 
decision  at  once  against  him  than  to  be  hung 
up  for  years  tor  a  decision  of  his  claims,  even 
when  the  decision  was  favourable.  I  beg,  my 
lords,  that  in  the  observations  I  have  made,  and 
am  about  to  make,  that  I  may  not  be  under- 
stood as  casting  any  reflections  on  the  noble 
and  learned  personages  now  presiding  iu  the 
courts  of  equity.  1  am  sure  that  the  evil  is 
not  to  be  ascribed  to  them.  My  noble  and 
learned  friend  on  the  Woolsack,  and  my  noble 
and  learned  friend  the  Master  of  the  Rolls,  I 
know  perform  their  duties  meritoriously  and 
successfully.  I  make  the  same  observation 
with  regard  to  their  learned  coadjutor,  the 
Vice  Chancellor,  who  devotes  all  his  time,  all 
his  learning,  and  all  his  energies  to  the  busi- 
ness of  his  court.  I  do  not  ascribe  the  evils 
now  prevailing  in  the  different  courts  of  equity 
to  them.  I  believe  that  they  work  most  suc- 
cessfully in  the  administration  of  justice. 

I  believe  that  they  exercise  more  time  and 
more  energy  upon  it  than  any  country  ought 
to  require  of  its  judges.  I  am  one  of  those 
persons  who  think  that  a  judge  should  not  oc- 
cupy his  mind  totally  with  the  administration 
of  justice.  There  is  not  any  pursuit  which 
does  not  tend,  if  a  man  devotes  himself  exclu- 
sively to  it,  to  narrow  the  intellect  and  contract 
the  understanding.  A  judge  ought  to  look 
abroad,  and  to  cultivate  literature  and  science, 
for  the  lights  they  so  acquire  reflect  back  on 
the  bench,  and  afford  force  and  vigour  to  the 
judgment  they  pronounce.  When  I  say  that 
this  state  of  things  is  not  to  be  ascribed  to  any 
want  of  learning  or  energy  on  the  part  of  the 
learned  judges  now  presiding  in  the  Courts  of 
Chancery,  I  will  endeavour  to  fortify  what  I 
have  just  stated  by  a  reference  to  facts.  I  will 
not  go  back  for  them  for  more  than  20  years. 
1  will  read  an  extract  from  a  return  made  to 
an  order  of  the  Iluuse  of  Commons,  and  your 
lordships  will  see  from  it  what  has  been  the 
state  of  things  for  the  last  20  years.  I  find 
that  in  the  year  1819,  at  the  close  of  Michael- 
mas Term,  950  causes  were  set  down  for 
hearing.  I  find  that  in  the  year  1824  the 
number  was  906.  I  find  that  iu  the  year  1829 
it  was  700.  1  find  that  in  the  year  1834,  at 
the  period  when  my  noble  and  learned  friend 
opposite  retired  from  the  Woolsack — a  period 
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to  which  I  shall  presently  advert  more  particu- 
larly— it  was  only  491.  I  find  that  in  the  year 
1835  it  was  630,  then  746,  then  773,  and  now 
ic  amounts,  as  I  have  already  told  your  lord- 
ships, to  850.  You  will  find  my  lords,  from 
these  returns,  that  on  an  average  of  20  years 
the  Court  of  Chancery  has  always  laboured 
under  the  same  aggravation  of  business  so  far 
as  regarded  causes  standing  for  hearing.  I 
have  adverted,  my  lards,  to  the  period  of  1834 
as  the  period  when  the  smallest  number  of 
causes  were  standing  for  hearing.  I  ascribe  it 
in  part  to  the  able  superintendence  of  my 
noble  and  learned  friend  opposite  (Lord 
Brougham),  and  to  the  extraordinary  powers 
of  despatching  business  enjoyed  by  Sir  John 
Leach,  who  heard  more  causes  in  a  given  time 
than  any  judge  who  ever  preceded,  and  ]  be- 
lieve than  any  judge  who  may  happen  to  suc- 
ceed, him.  I  ascribe  it  also  to  another  circum- 
stance of  the  greatest  importance — I  mean 
that  in  the  year  1832,  just  two  years  before  the 
period  I  am  speaking  of,  the  bankruptcy  busi- 
ness which  formed  no  inconsiderable  portion 
of  the  business  of  the  Court  of  Chancery,  was 
transferred  to  another  tribunal.  Yet,  notwith- 
standing this,  such  has  been  the  increase  of 
business  in  that  court,  that  the  arrears  are 
again  augmenting,  and  there  still  remain  850 
causes  for  hearing. 

I  know,  my  lords,  that  it  has  been  said— and 
I  am  most  anxious  to  vindicate  the  Court  of 
Chancery  on  this  point — that  these  evils  did 
not  exist  in  the  time  of  Lord  Hardwicke.  I 
beg  leave  to  say  that  that  is  an  entire  mistake. 
There  are  various  publications  of  that  period 
which  describe  the  Court  of  Chancery  of  that 
day  as  deserving  of  the  same  complaints 
which  are  made  against  it  at  present.  It  is 
therein  stated  that  great  delay  prevailed  in  its 
process,  and  that  there  was  the  same  want  of 
decisions,  and  in  a  word  the  same  evils  now 
complained  of.  One  of  these  publications 
was  entitled  Animadversions  on  the  Court  of 
Chancery,  and  was  published  in  1756.  But  the 
answer  usually  given  to  this  is,  that  the  Court 
of  Chancery  was  then  in  a  different  state  from 
that  in  which  it  is  now.  It  is  true  that  there 
is  now  an  additional  judge  in  that  court.  It  is 
true  that  the  Court  of  the  Master  of  the  Rolls 
has  been  new  modelled,  and  that  the  business 
in  bankruptcy  has  been  removed  from  the 
Court  of  Chancery.  This  is  well  worthy  of 
consideration  on  one  side ;  but  then  again  on 
the  other,  the  business  of  the  court  has  greatly 
increased.  According  to  a  statement  made 
from  the  woolsack  by  my  noble  and  learned 
friend  about  three  years  ago,  it  appears  that 
the  number  of  cases  now  set  down  for  hear- 
ing exceed  by  three  times  the  amount  of  those 
set  down  for  hearing  in  the  time  of  Lord 
Chancellor  Hardwicke.  It  appears  that  peti- 
tions, a  very  important  part  of  the  business 
of  the  Court  of  Chancery,  now  exceeded  the 
number  of  petitions  in  Lord  Hardwicke's  time 
hy  seven  to  one ;  and  that  the  motions,  which 
now  formed  so  heavy  a  part  of  the  business  of 
the  court,  exceeded  the  motions  of  Lord  Hard- 
wicke's time  in  the  very  same  proportion.  1 


think  that  this  statement,  which  I  have  taken 
pains  to  verify  by  looking  at  the  original  docu- 
ments, forms  a  complete  answer  to  the  com- 
plaint now  made  against  that  court,  and  to  the 
averment  that  a  Lord  Chancellor,  having  the 
learning,  vigourand  energy  of  Lord  Hardwicke, 
would  soon  get  rid  of  the  accumulation  of  ar- 
rears now  pressing  so  heavily  upon  it.  That  ac- 
cumulation of  arrears,  my  lords,  has  existed  aa 
long  as  the  Court  of  Chancery  itself.  YVe  are  told 
that  when  Wolsey  gave  up  the  great  seal  there 
was  an  accumulation  of  arrears  in  the  court 
over  which  he  presided.    I  know  from  the  life 
of  his  distinguished  successor,  Sir  T.  More, 
that  he  devoted  himself  day  and  night,  at  the 
commencement  of  his  judicial  career,  to  get 
rid  of  that  accumulation.    We  known,  by  re- 
farence  to  the  celebrated  speech  of  Lord 
Bacon,  in  the  reign  of  James  1.,  that  the  same 
evil  existed  then,  and  we  know  also  that  he 
pointed  out  a  way  in  which  he  conceived  that 
it  might  be  remedied.  We  have  also  a  right  to 
draw  the  same  inference  from  a  statemeut  of 
Bishop  Williams,  who  said  that  whilst  he  pre- 
sided in  the  Court  of  Chancery  he  had  decided 
more  causes  in  one  year  than  had  been  decided 
in  seven  by  auy  of  his  predecessors.   I  say  no- 
thing as  to  the  satisfaction  which  his  decisions 
afforded  either  to  the  public,  or  to  the  parties 
affected  by  them.    In  the  time  of  Charles  1. 
we  find  the  same  complaints  respecting  the  de- 
lays and  arrears  in  the  Court  of  Chancery 
brought  forward  in  the  House  of  Commons. 
We  find  that  Lord  Coke  declared  that  there 
was  more  business  in  the  Court  of  Chancery 
than  the  Lord  Chancellor  or  the  Master  of  the 
Rolls  with  all  their  industry  could  possibly 
dispose  of.    We  find  likewise  that  a  bill  was 
then  brought  in,  and  read  a  first  time,  for  the 
purpose  of  appointing. two  additional  judges  to 
the  Court  of  Chancery  to  get  rid  of  that  arrear 
of  business.     What  was  the  history  of  that 
bill?  It  was  abandoned,  but  for  what  cause  is 
not  clearly  ascertained.    In  the  reign  of 
Charles  II.  we  find  by  reference  to  Roger 
North's  life  of  his  brother,  Lord  Keeper 
North,  that  the  same  complaints  then  existed; 
indeed,  he  attributes  the  death  of  the  lord 
keeper  to  the  vexation  which  he  felt  from 
being  unable  to  keep  down  the  arrears  of  his 
court.   The  same  complaints  continued  to  be 
repeated  in  the  time  of  Lord  Somers,  of  Lord 
Cowper,  and  of  Lord  Hardwicke.    There  are 
persons  now  present,  my  lords,  who  can  carry 
back  their  recollection  50  or  60  years,  and 
who  can  inform  your  lordships  that  the  same 
complaints  have  continued  from  their  earliest 
memory  down  to  the  present  hour. 

Why  have  I  stated  this,  my  lords  ?  To  shew 
that  there  is  nothing  personal  in  my  motion — 
to  satisfy  you  that  there  is  no  hope  by  any 
change  of  the  judge  to  get  rid  of  the  evils  of 
the  system.  Your  lordships  are  therefore 
bound  to  apply  a  remedy  to  them  forthwith. 
Winy  it  ha9  not  been  sooner  applied  it  is  not 
for  me  to  say.  A  trial  to  apply  a  remedy  was 
made,  as  I  have  already  stated,  in  the  time  of 
Charles  I.,  but  was  abandoned  subsequently 
for  some  reason  or  other  which  has  not  been 
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distinctly  transmitted  to  us.    But  is  that  any 
reason  why  we  should  give  up  for  ever  the 
hope  of  a  remedy  ?   Here  are  a  number  of 
causes  too  great  for  the  number  of  judges  to 
hear  and  decide  on.    Here  is  a  mass  of  busi- 
ness beyond  their  physical  strength  and  energy 
to  perform.   No  three  judges  could  do  it,  and 
it  goes  on  regularly  increasing.   What  would 
you  do,  my  lords,  in  any  similar  affair  ?  Take 
for  instance,  the  case  of  manual  labour,  where 
a  quantity  of  work  is  to  be  executed  in  a  given 
time.    If  you  had  not  hands  sufficient  to  exe- 
cute it,  you  would  put  on  more  hands ;  you 
would  call  for  greater  power,  until  you  had  got 
power  adequate  to  the  emergency.    Now,  I 
maintain  that  the  judges  should  be  above  their 
work,  not  oppressed  by  it.    No  man  can  de- 
cide rightly  who  is  always  teazed  to  decide 
speedily.   A  judge  ought  to  have  time  for  de- 
liberation, in  order  to  satisfy  the  public  and  the 
parties  on  whose  interests  he  is  called  to  de- 
cide.  When  I  had  the  honour  of  holding  the 
great  seal,  I  acted  on  this  principle.    I  found 
it  impossible  to  keep  down  the  arrears  in  the 
Court  of  Chancery.   The  first  thing  I  did  was 
to  see  whether  I  could  remodel  the  Court  of 
the  Master  of  the  Rolls.   At  that  time  the 
Master  of  the  Rolls  sate  four  times  a-week, 
but  only  three  hours  each  evening,  or  about 
twelve  hours  in  the  week.   In  substance,  he 
did  not  sit  twelve  hours  in  the  week,  foi  the 
Court  of  Chancery  broke  up  earlier  than  it 
would  have  otherwise  done  in  order  to  let  the 
counsel  practising  in  it  attend  before  the  Mas* 
ter  of  the  Rolls  at  six  in  the  evening.    I  ap- 
plied to  my  honourable  and  learned  friend  the 
late  Sir  John  Leach  on  the  subject,  and  I  asked 
him  if  he  would  give  up  his  evening  sittings 
and  sit  in  the  morning,  as  the  other  judges 
were  accustomed  to  sit.   I  owe  it  to  the  me- 
mory of  that  learned  judge  to  say,  that  he 
agreed  promptly  and  at  once  to  my  proposition. 
The  effects  of  that  change  were  soon  discovered. 
The  arrear  was  kept  down,  but  still  the  mea- 
sure was  not,  I  contend,  adequate  to  the  occa- 
sion.   I  thought  that  it  was  necessary  that 
something  further  should  be  done.    I  con- 
sidered that  permanent  improvement  was 
hopeless  without  a  legislative  measure.  I 
therefore  brought  in  a  bill  on  the  subject, 
which  I  renewed  in  a  subsequent  session,  and 
which  fortunately  received  the  unanimous  ap. 
probation  of  your  lordships.    It  was  supported 
by  those  great  lawyers  Lord  Tenteraen  and 
Lord  Eldon,  and  I  believe  by  Lord  Redesdale 
also.    It  went  down  to  the  other  house  of 
Parliament.    I  know  not  from  what  cause — 
whether  it  was  from  party  or  from  some  other 
cause,  but  my  worthy  friend  opposite  took  no 
part  in  it — but  I  believe,  from  some  motive  of 
party,  it  was  there  violently  opposed.  An 
honourable  and  learned  gentleman,  a  former 
colleague  of  mine,  Sir  C.  Wetherell,  distin- 
guished himself  by  the  strenuous  opposition 
which  he  directed  against  it.  The  terms  which 
he  applied  to  the  bill  itself,  and  to  the  prosr 
pective  judges  under  it  were  of  the  most  ex- 
traordinary description.  By-thc-by,  I  recollect 
now  that  my  noble  and  learned  friend  opposite 


(Lord  Brougham)  did  take  a  part  in  that  op- 
position. He  said  that  it  would  make  the 
office  of  the  Lord  Chancellor  a  sinecure — 
that  the  Lord  Chancellor  would  have  nothing 
to  do  but  to  take  the  fees  of  his  office,  and 
that  he  would  soon  devolve  all  its  duties  upon 
his  deputy.  Whatever  was  the  motive,  the 
opposition  to  my  bill  was  carried  on  for  two 
days  with  great  vigour.  A  vote,  was,  how- 
ever, come  to  at  last  in  its  favour.  In  a  few- 
days  afterwards  the  demise  of  the  Crown  took 
place,  and  the  bill  was  in  consequence  aban- 
doned for  the  session.  I  merely  state  this  to 
show  that  my  views  on  this  subject  have  always 
been  the  same,  and  that  I  have  long  thought 
that  there  were  more  causes  to  be  decided  in 
the  Court  of  Chancery  than  the  judges  of  that 
court  were  physically  able  to  decide.  Then, 
my  lords,  if  this  be  the  case,  you  ought  to 
have,  and  you  must  have,  a  greater  number  of 
judges. 

It  is  true  that  it  may  be  a  great  incon- 
venience to  establish  a  new  court.   It  is  true 
that  it  may  be  an  inconvenience  to  the  bar  and 
many  persons  connected  with  it.   But  let  us 
look,  my  lords,  at  the  other  side  of  the  ques. 
tion.   There  may  be  an  inconvenience  such  as 
I  have  stated ;  but  that  inconvenience  bears  no 
proportion  to  the  evil  which  exists  now,  when 
causes  of  the  deepest  importance  to  the  interests 
of  families  remain  unheard  and  undecided  from 
the  want  of  sufficient  physical  force  in  your 
judges.   One  objection  to  the  bill  which  I 
proposed  was  continually  brought  forward  in 
the  other  house  of  parliament,  and  to  it  I  will 
beg  leave  for  a  moment  to  advert,  because  it  is 
material.    At  that  time  the  business  of  bank- 
ruptcy was  connected  with  the  Court  of  Chan- 
cery ;  it  occupied  a  considerable  part  of  the 
time  both  of  the  Chancellor  and  Vice  Chan- 
cellor, and  a  gentleman  now  no  more,  who 
took  the  Court  of  Chancery  under  his  protec- 
tion for  a  great  many  years,  always  said— 
"  Why  not  detach  the  business  of  bankruptcy 
from  the  Court  of  Chancery  i  That  will  give 
sufficient  relief ;  it  is  unnecessary  to  appoint  an 
additional  judge  ;  the  object  wiU  be  attained 
by  relieving  the  court  of  its  bankruptcy  juris- 
diction."   I  objected  to  that  course— irst, 
because  I  thought  the  relief  would  be  al- 
together insufficient ;  and  next,  I  objected  to 
it,  because  I  considered  that  the  appellate  juris- 
diction in  cases  of  bankruptcy  was  better  vested 
in  the  judges  of  the  Court  of  Chancery  than  in 
any  other  tribunal.   The  experiment,  however, 
was  tried  by  my  noble  and  learned  friend  oppo- 
site (Lord  Brougham)  very  soon  after  he  ac- 
cepted the  great  seal.   I  say  not  whether  the 
appellate  tribunal  that  has  been  substituted  in 
lieu  of  the  Court  of  Chancery  be  or  be  not  an 
improvement,  because  it  has  nothing  to  do  with 
the  present  question  ;  but  I  advert  to  the  sepa- 
ration of  bankruptcy  from  the  Court  of  Chan- 
cery for  this  purpose — to  show  that  I  was  right 
in  the  opinion  I  then  gave  that  the  relief  thus 
afforded  would  not  be  sufficient.   The  separa- 
tion undoubtedly  relieved  the  Lord  Chancellor 
and  the  Vice  Chancellor  to  a  considerable  ex- 
tent ;  but  the  increase  of  business  was  more 
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than  commensurate  with  that  relief;  and  the 
change  made  no  alteration  substantially  in  the 
amount  of  the  arrears.  Three  years  ago  my 
noble  and  learned  friend  on  the  woolsack 
brought  forward  his  measure  for  the  reforma- 
tion of  the  Court  of  Chancery.  I  then  again 
suggested,  for  the  last  time,  what  I  have  always 
considered  the  most  simple  and  appropriate 
remedy ;  but  I  was  told  that  ray  measure  was 
too  narrow :  that  it  was  mean  and  scanty  in  its 
object ;  that  my  noble  and  leamed  friend  had 
a  much  more  extensive  scheme,  to  new-model 
the  Court  of  Chancery  and  the  whole  appellate 
jurisdiction ;  his  plan,  however,  did  not  meet 
with  your  lordships'  approbation,  nor  even  of 
my  noble  and  learned  friend's  opposite.  My 
noble  and  learned  friend  on  the  woolsack 
would  not  accept  my  proposal,  and  nothing 
from  that  time  to  this  has  been  done  upon  the 
subject. 

I  will  tell  your  lordships  what  has  always 
been  my  course  upon  this  question.  The  noble 
Viscount  opposite  (Melbourne)  introduced  the 
other  evening  the  phrase  "progressive  re- 
form," which  most  appropriately  described 
the  course  which  1  have  always  pursued  with 
reference  to  the  Court  of  Chancery.  My  ob- 
ject was  to  carry  into  effect  all  the  orders  of 
the  commissioners  which  were  directed  to 
simplify  the  progress  of  the  cause  up  to  the 
time  of  hearing ;  but  I  said,  and  most  naturally, 
what  is  the  advantage  of  expediting  a  cause 
up  to  the  time  of  hearing,  unless  you  afford 
further  facilities  for  hearing  ?  The  cause  would 
stop,  though  at  another  stage.  Accordingly 
the  next  step  I  took  was  to  suggest  further 
means  for  the  hearing  of  causes.  There  I 
was  defeated.  My  next  object,  as  I  over  and 
over  again  stated,  would  be,  if  that  immediate 
object  had  been  accomplished,  to  direct  my  at- 
tention to  the  appellate  jurisdiction  of  the  court. 
I  considered  it  premature  to  endeavour  to  re- 
form the  appellate  jurisdiction  until  I  had  first 
taken  the  means  for  reforming  the  great  and 
grievous  defect — the  deficiency  of  the  power 
for  hearing  causes.  When  it  was  suggested 
that  a  new  judge  should  be  appointed  for  the 
purpose  of  facilitating  the  hearing  of  causes,  it 
has  been  met  by  this  observation  : — "  What 
good  would  you  do  by  it  ?  You  will  only  in- 
crease the  number  of  appeals,  and  the  Court 
of  Chancery  is  already  blocked  up  with  its  ap- 
peal*." I  never  considered  there  was  the  least 
weight  in  that  objection,  for  this  reason  : — 
Suppose  there  are  800  causes  to  be  heard,  and 
a  certian  proportion,  50,  the  subjects  of  appeal ; 
by  hearing  them  all,  750  are  disposed  of,  and 
the  other  50  remain  for  appeal ;  bnt  it  is  just 
as  well  for  them  to  remain  in  that  stage  upon 
appeal,  as  for  original  hearing ;  because  they 
still  would  have  been  left  for  hearing.  There 
is  no  validity  in  the  objection,  even  if  it  applied 
&t  all,  but  it  does  not  apply ;  for  the  appeals 
we  to  a  very  great  extent  disposed  ot.  To 
my  noble  and  learned  friend  opposite  (Lord 
Brougham)  we  are  mainly  and  entirely  indebted 
for  this.  When  he  took  the  great  seal  there 
was  a  great  arrear  of  appeals ;  and  when  he 
left  there  was  only  26  appeals  remaining,  which 


I  understand  are  now  reduced  to  16  or  17-  My 
noble  and  learned  friend  disposed  of  140  ap- 
peals in  one  year.  I  know  he  sat  up  day  and 
night,  and  worked  most  laboriously,  for  the 
purpose  of  accomplishing  that  object ;  and  that 
object  he  did  accomplish.  There  is  at  this 
moment  no  arrear  with  respect  to  appeals  ;  and 
therefore  the  argument  to  which  1  refer  does 
not  now  apply.  But  it  is  said  that  the  Chan- 
cellor can  now  devote  his  time  to  original 
causes.  I  believe  that  last  year  my  noble  and 
learned  friend  on  the  woolsack  heard  between 
GO  and  70  causes,  but  I  don't  believe  that  he 
has  lately  heard  many  original  causes.  I  am 
told  that  appeals  are  on  the  increase,  and  I 
know,  from  the  state  of  business  in  this  House, 
that  it  is  impossible  to  give  any  effectual  attend- 
ance on  original  causes.  There  are  100  ap- 
peals undecided ;  40,  or  nearly  40,  have  been 
heard,  and  are  waiting  for  judgment;  and  60 
remain  to  be  heard,  with  only  about  six  weeks 
of  the  session  before  us. 

I  have  now,  my  lords,  pointed  out  the  evil, 
and  what  appears  to  me  tne  practical  remedy. 
What  makes  the  want  of  the  application  of 
this  remedy  the  more  extraordinary  is  what  I 
am  now  about  to  mention — the  state  of  the 
Court  of  Exchequer.  The  Exchequer  is  a 
Court  of  Equity  as  well  as  a  Court  of  Law ; 
they  are  separate  and  distinct  from  each  other. 
The  Court  of  Exchequer  in  Equity  has  all  the 
machinery  of  the  Court  of  Chancery — it  has 
all  the  offices,  all  the  officers,  every  tiling  ne- 
cessary for  the  purpose  of  constituting  a  proper 
court;  but  there  is  no  judge.  You  nave  a 
court  without  a  judge,  as  far  as  equity  is  con- 
cerned. Let  me  not  be  mistaken.  My  noble 
and  learned  friend,  the  Lord  Chief  Baron,  when 
he  can  be  spared  from  the  common  law  busi- 
ness, sits  in  equity;  Baron  Alderson,  too, 
when  he  can  be  spared,  sits  in  equity ;  and  both 
administer  justice  on  the  equity  side  to  the 
perfect  satisfaction  of  the  bar  and  the  suitors. 
But  this  is  done  to  the  great  inconvenience  of 
the  common  law  business  of  the  Court ;  and 
in  the  next  place  not  one-third  of  the  time 
which  a  permanent  judge  could  give  in  equity 
are  they  able  to  devote  in  consequence  of  their 
other  duties.  Not  only  so,  it  isproductive  also 
of  this  great  inconvenience-  -—There  is  as  much 
common  law  business  in  the  Court  of  Exche- 
quer as  in  the  Qaeen's  Bench ;  there  is  the 
same  establishment  of  judges  ;  how  inconve- 
nient then,  the  judges  of  the  Queen's  Bench 
not  being  too  numerous,  to  draw  away  one  of 
the  judges  from  the  Exchequer  for  the  purpose 
of  administering  justice  in  a  Court  of  Equity  ? 
I  have  conversed  with  these  learned  persons, 
and  they  tell  me  that  the  inconvenience  to  the 
Court  on  the  common  law  side  is  extremely 
great.  It  is  extraordinary  that  they  should  not 
have  five  judges  devotea  exclusively  to  com- 
mon law,  when  the  Common  Pleas,  so  greatly 
inferior  to  the  Exchequer,  has  five  judges  en- 
tirely occupied  with  the  common  law  business 
of  that  Court.  What  then  is  the  obvious 
remedy?  To  appoint  a  permanent  judge 
on  the  equity  side  of  the  Exchequer.  Leave 
the  five  common  law  judges  to  administer  the 
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common  law  of  that  Court,  and  appoint  an 
equity  judge  to  preside  over  the  equity  side. 
Is  not  this  an  obvious  remedy?    Why  not 
adopt  it  ?    What  can  be  more  plain,  simple, 
and  rational?    What  objection  can  possibly 
be  urged  against  it?    It  is  not  the  first  time  I 
have  made  this  proposition.   I  have  made  it 
over  and  over  again;  but  by  some  fatality, 
when  the  Court  of  Chancery  is  concerned,  no 
two  persons  can  concur  in  opinion,  and  no- 
thing is  done.    But  I  am  not  wedded  to  this 
paticular  mode  of  getting  rid  of  the  evil.  If 
iny  noble  and  learned  friend  on  the  woolsack, 
or  my  noble  and  learned  friends  opposite  (Lords 
Brougham  and  Langdale),  think  any  other 
means  better  calculated  to  attain  the  object  in 
view, — if  they  think  it  better  to  have  another 
judge  of  the  Court  of  Chancery,  instead  of 
having  a  complete  equity  judge  in  the  Exche- 
quer, I  will  accede  to  their  proposition.  I  will  do 
still  more.   I  say  that  such  is  the  state  of  equity 
business,  and  such  would  be  the  increase  of 
equity  business  if  there  was  the  power  to  carry 
it  on,  that  there  would  not  be  too  much  force 
if  there  were  both  an  equity  judge  in  the  Ex- 
chequer, and  an  additional  judge  in  the  Court 
of  Chancery.   This  would  be  attended  with 
the  additional  advantage  that  it  would  enable 
one  of  those  judges  to  act  as  permanent  presi- 
dent of  the  Judicial  Committee  of  the  Privy 
Council.   That  Court  will  never  be  a  com- 
pletely effective  Court,  palatable  to  the  bar 
and  to  the  suitors,  until  you  have  a  permanent 
judge  presiding  in  it.   My  noble  and  learned 
friend  opposite  (Lord  Brougham),  whenever 
his  important  avocations  admit,  presides  there 
with  great  advantage  to  the  suitors  and  the 
public ;  but  that  is  merely  temporary ;  we  are 
to  look  forward  to  the  future ;  we  shall  not 
always  have  the  assistance  of  my  noble  and 
learned  friend  in  that  department :  and  I  think, 
therefore,  one  of  the  most  important  beneficial 
consequences  of  the  measure  I  propose  is,  that 
it  would  give  a  permanent  president  to  the 
Judicial  Committee  of  the  Privy  Council. 
This  is  necessary  above  all  things  from  a  con- 
sideration to  which  I  must  for  a  moment  allude. 
The  consideration  is  this: — The  Judicial  Com- 
mittee of  the  Privy  Council  is  conversant  not 
in  equity  alone,  not  in  common  law  alone,  but 
it  has  to  administer  Spanish  law,  two  different 
kinds  of  French  law,  and  Dutch  law  :  it  has 
to  direct  its  attention  to  all  these  various  de- 
partments; How  important,  then,  is  it  to  have  a 
permanent  president,  in  order  that  he  may 
feel  it  his  duty  to  qualify  himself  to  administer 
justice  in  sucn  complicated  matters  with  satis- 
faction to  the  suitors  of  the  Court.  Another 
practical  advantage,  of  no  inconsiderable  im- 
portance, which  would  result  from  this,  would 
be,  that  the  bar  of  the  learned  judge  would 
follow  him  from  his  Equity  Court  to  the  Privy 
Council.  The  bar  would  also  become  possessed 
of  that  information  which  was  necessary  to  the 
administration  of  justice  ;  there  would  thus  be 
a  permanent  bar  and  a  permanent  judge  to 
administer  justice  in  one  of  the  most  impor- 
tant tribunals  of  the  country.  I  would  appeal  to 
'he  noble  marquis  opposite  (Lansdowne),  the 


i  Lord  President  of  the  Council,  who  has  had  the 
.  opportunity  of  witnessing  the  proceedings  in 
:  that  Court,  and  the  nature  of  the  business  which 
,  comes  before  it,  whether  what  I  have  stated 
r  is  not  correct,  and  whether  benefits  the  most 
;  important  would  not  result  from  the  adoption 
;  of  the  measure  which  I  have  proposed. 

I  have  endeavoured,  my  lords,  to  confine  my- 
»  self,  according  to  what  I  stated  at  the  outset,  to 
one  point.  I  have  not  gone  into  the  various  eon- 
i  sidcrations  that  present  themselves  as  connected 
with  the  Court  of  Chancery   They  are  compli- 
cated beyond  measure.    But  here  is  one  evil  on 
which  I  place  my  finger — a  grievance  the  most 
heavy  that  prevails  in  that  Court — namely,  the 
arrears  of  causes  set  down  for  hearing.  "  It  is 
to  that  I  apply  my  present  remedy ;  and  I  trust 
I  shall  be  successful  in  proportion  to  the  sim- 
plicity and  singleness  of  my  view.    If  I  had 
entangled  it  with  other  matter  connected  with 
the  Court,  your  lordships  would  have  lost  sight 
of  my  real  and  main  object.    It  is  because  1 
am  desirous  of  obtaining  a  practical  remedy  to 
a  great  practical  evil,  that  I  have  confined  my- 
self to  this  view  of  the  case.    I  know  there  are 
persons  connected  with  the  profession  who  say 
you  should  begin  at  the  other  end ;  that  you 
should,  in  the  first  instance,  consider  the  ap- 
pellate jurisdiction  and  new  model  the  whole 
system.    I  say,  I  will  not  embark  in  that 
course  ;  different  opinions  exist  with  respect 
to  it,  and  the  best  means  of  attaining  the  end 
proposed ;  and  if  we  once  engage  in  a  contro- 
versy of  that  kind,  the  object  I  have  in  view 
never  will  be  attained.    My  noble  and  learned 
friend  on  the  woolsack  three  years  ago  brought 
forward  his  plan  for  a  reform  of  the  Court  of 
Chancery.    It  was  not  approved  of  by  my 
noble  and  learned  friend   opposite  (Lord 
Brougham.)   He  also  had  a  plan,  much  more 
comprehensive  and  much  more  extensive  than 
my  noble  and  learned  friend  on  the  woolsack. 
My  noble  and  learned  friend  the  Master  of  the 
Rolls  (Lord  Langdale)  has  also  a  plan  for  the 
reformation  of  the  appellate  jurisdiction  of 
the  Court  of  Chancery.    I  say  nothing  as  to 
the  merits  of  these  respective  plans.    I  don't 
wish  to  interfere  in  this  war  of  giants.  I  don't 
think  myself  safe  within  the  wind  of  such  com- 
motion. I  wish  to  take  a  more  humble  course. 
Cautus  minium,  may  be  said  of  me :  I  admit  the 
timidutque  procell/e.   It  is  because  I  fear  the 
storm  that  I  have  not  taken  a  more  extended 
course  ;  and  now,  having  pointed  out  what  I 
consider  the  proper  remedy  for  the  practical 
evil  which  I  have  exposed,  I  leave  the  case  in 
the  hands  of  her  Majesty's  Ministers.    I  shall 
be  asked,  **  Do  you  mean  to  introduce  a  bill  ?" 
I  answer  distinctly  No.   I  might  succeed  in 
carrying  a  bill  through  this  house ;  but  I  fear 
the  probability  is,  it  would  somehow  or  other, 
share  the  fate  of  my  former  bill  in  another 
place.    I  wish  it  should  have  a  father  that  can 
better  support  and  protect  it  in  the  warfare  in 
which  it  must  engage.    I  think  my  noble  and 
learned  friend  on  the  woolsack,  or  some  mem- 
ber of  the  government,  if  they  agree  in  the 
general  view  I  take,  ought  to  bring  in  a  bill 
upon  this  subject.   If  they  do  so,  the  measure 
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shall  receive  my  most  cordial  support,  because, 
I  own  I  am  anxious  for  the  attainment  of  the 
great  object  I  have  in  view,  not  merely  as  a 
member  of  a  profession  with  which  I  have  been 
long  connected,  but,  above  all,  because  I  think 
it  of  the  utmost  importance  to  the  interests  of 
{he  suitors  and  of  the  community  at  large. 

The  Lord  Chancellor  said,  that  he  agreed  in 
much  of  what  had  fallen  from  his  noble  and 
learned  friend  upon  this  important  question. 
He  also  agreed  that  it  would  be  highly  expe- 
dient, if  practicable,  to  establish  an  appellate 
jurisdiction  very  different  from  that  which  was 
at  present  in  existence.  He  also  thought  it 
would  be  highly  advantageous  that  the  head 
of  the  Court  01  Chancery  should  exclusively 
direct  his  attention  to  the  business  of  that 
Court.  It  would  be  in  the  recollection  of  the 
House,  that  in  the  year  1836,  he  had  submitted 
to  them  a  bill,  the  object  of  which  was  Chan- 
cery reform  ;  and  it  would  be  also  recollected 
that  extreme  difficulty  was  experienced  in  the 
attempt  to  separate  the  appellate  jurisdiction 
from  that  house.  He  was  therefore  compelled 
to  abandon  that  plan,  and  so  to  modify  his 
bill  as  to  render  it  acceptable  to  their  lordships. 
It  was  his  opinion  that  it  would  be  highly  de- 
sirable that  a  permanent  judge  should  be  ap- 
pointed, who,  holding  the  great  seal,  should 
preside  over  the  proceedings  of  that  house,  and 
orer  the  appellate  jurisdiction  of  the  Privy 
Council;  but  unfortunately,  as  he  thought, 
that  suggestion  was  not  adopted,  and  though 
his  noble  and  learned  friend  eutertained  a  dif- 
ferent opinion,  nevertheless  he  still  must  be 
allowed  to  say  that  it  would  afford  him  great 
satisfaction  if  a  change  of  that  nature  could  be 
effected.  With  respect  to  appeals,  he  thought 
it  necessary  to  observe,  that  on  the  last  day  of 
term  it  was  his  practice  to  look  at  the  number 
of  appeals,  and  as  a  general  rule,  admitting  of 
hardly  any  exceptions,  to  proceed  in  the  sit- 
tings after  term  with  the  hearing  of  original 
causes.  He  was  enabled  ftom  the  present 
state  of  the  business  in  the  Court  of  Chancery 
to  say,  that  there  had  not  been  recently  any 
increase  of  appeals,  nor  was  there  any  proba- 
bility of  their  gaining  head.  The  press  of 
business,  however,  rendered  it  necessary  for 
the  Vice  Chancellor  to  take  none  but  short 
causes;  every  cause  of  length,  every  cause 
likely  to  lead  to  protracted  argument,  was 
left  in  the  list ;  all  the  short  causes  being  taken 
out,  the  long  causes  being  left  in  the  list,  pre- 
cisely because  they  were  long  causes,  and  be- 
cause they  were  difficult;  that  did  not  tend 
much  to  encourage  him  to  deal  with  original 
causes.  He  trusted  he  need  hardly  assure 
their  lordships  that  when  Parliament  was  not  sit- 
ting he  gave  all  the  time  which  he  possibly  could 
to  the  business  of  the  Court  of  Chancery,  but 
he  frankly  acknowledged  that  he  did  not  find 
Himself  able  to  accomplish  anything  consider- 
able, compared  with  the  evils  which  existed ; 
for  it  would  be  impossible  for  him  in  less  than 
three  years  to  get  rid  of  the  causes  at  that  mo- 
ment before  the  Court;  if  he  had  nothing 
else  to  do  it  would  take  him  three  years  to  get 
through  them.    In  the  year  1836,  he  had 


stated  his  view  of  the  whole  system — he  had 
expressed  his  conviction  that  an  increase  of 
judicial  strength  was  required  in  order  to  grap- 
ple with  the  old  arrears,  and  to  prevent  the 
accumulation  of  new  ;  he  had  always  done  his 
utmost  so  far  as  it  depended  on  himself  indi- 
vidually, hut  he  was  able  to  effect  compara- 
tively nothing.  Their  lordships  might  rest 
assured,  if  they  would  credit  his  experience, 
that  justice  could  not  be  as  fully  and  as 
promptly  administered  under  the  present  sys- 
tem ns  it  ought  to  be.  and  that  it  was  necessary 
to  add  to  the  judicial  strength  of  the  court. 
He  should  gladly  accept  anything  as  a  pallia- 
live  ;  he  should  not  object*  to  a  proposition, 
merely  because  he  did  not  think  it  sufficient; 
he  should  be  glad  to  have  it,  if  it  did  some- 
thing, though  more  might  be  required. 

When  he  brought  forward  his  bill'  in  1836, 
it  was  said  that  he  lost  every  thing  by  seeking 
to  do  too  much.  Others  again  affirmed  that 
his  ill  success  arose  from  asking  tot)  little ;  b.e 
that,  however,  as  it  might,  he  would  take  upon 
himself  to  say  that  the  remedy  proposed  by  the 
noble  and  learned  lord  was  ouly  a  small  part 
of  that  which  the  necessity  of  the  case  required, 
but  he  acknowledged  that  it  was  directed 
against  that  portion  of  the  evil  which  most 
urgently  demanded  a  remedy.  The  property 
involved  in  causes  before  the  Court  of  Chan- 
cery was  varied  and  enormous.  The  new 
mode  of  communication  by  railroads,  for  in- 
stance, recently  introduced  into  this  country, 
had  added  in  an  inconceivable  degree  to  the 
business  of  that  court.  During  the  recess  of 
last  year,  he  was  obliged  to  return  to  town  for 
the  purpose  of  deciding  contests  upon  that  very 
subject.  But  that  was  only  one  of  the  many 
instances  giving  rise  to  an  increase  of  business. 
Every  new  scheme  conuected  in  any  way  with 
property,  immediately  came  before  the  Court 
of  Chancery,  in  some  shape  or  other.  The 
noble  and  learned  lord  (Lyndhurst)  had  alluded 
to  the  state  of  business  'in  the  time  of  Lord 
Hardwicke,  who  left  the  great  seal  in  1 756.  In 
five  years  from  that  period  the  average  number 
of  causes  was  401,  while  thev  averaged  between 
the  years  1831  and  1835  no  less  than  1283. 
In  comparing  the  average  number  of  petitions 
at  those  respective  dates,  he  found  that  in  the 
former  it  was  371,  and  in  the  latter  1300.  The 
average  number  of  appeals  brought  before  Lord 
Hardwicke  in  each  year  was  12,  while  between 
the  years  1831  aud  1835  it  was  55.  The 
amount  of  money  in  the  Court  of  Chancery  in 
the  year  1812  was  28,3/0,000/.,  and  the  num- 
ber of  causes  6256.  In  the  present  year  the 
amount  of  money  was  40,600,000/.,  and  the 
number  of  causes  10,914.  From  their  lord, 
ship's  report  in  1823  it  was  manifestly  impos- 
sible that  any  person  holding  the  Great  Seal 
could  get  through  the  business  of  the  Court  of 
Chancery  and  at  the  same  time  attend  to  that 
of  their  lordship  house.  If  that  were  the  case 
in  1823,  their  lonlohips  would  see,  by  the  com- 
parative state  of  business  between  that  period 
and  the  present,  that  the  impossibility  was  ren- 
dered much  more  striking.  He  well  remem- 
bered that  his  noble  and  learned  friend  used  to 
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commence  business  at  10  o'clock  in  the  morn- 
ing, and  conclude  at  12  or  I  o'clock  at  night. 
His  noble  and  learned  friend,  and  he  himself, 
might  be  able  to  bear  the  fatigue  of  such  con- 
tinued labour ;  but  that  was  not  the  question. 
The  question  was,  whether  it  was  advantageous 
to  the  suitors,  or  best  for  their  interests.  In  his 
opinion  it  was  not.  In  his  opinion  it  would  be 
unworthy  of  the  country  to  ask  for  or  expect 
it ;  but  it  did  not.  He  conceived  that  no  judge 
could  satisfactorily  perform  his  duty  who  did 
not  take  a  large  portion  of  time  out  of  court 
to  investigate,  and  consider,  and  consult  autho- 
rities, and  make  up  his  mind  upon  what  he  had 
heard  in  court.  When  upon  their  decision 
depended  whether  property  should  pass  from 
the  right  owner  to  the  wrong,  or  remain  where 
it  was — when  by  their  decision  many  families 
might  be  reduced  from  happiness  to  miser)-,  it 
behoved  them  to  use  all  the  means,  and  all  the 
best  means,  within  their  power,  in  order  to 
come  to  a  right  decision.  That  was  the  con- 
sideration which  ought  to  operate  upon  every 
judicial  mind.  But  how  was  it  possible  that 
that  could  be  done  if  they  hurried  through 
their  business  ?  Consistently  with  that  principle 
and  with  that  object,  the  Court  of  Chancery 
was  at  this  moment  totallv  incapable  of  dis- 
charging its  functions;  ana  yet  the  Judges  of 
that  court  were  not  idle.  In  communicating 
with  the  Vice  Chancellor  that  day,  he  found 
that  he  had  commenced  his  labours  for  the  day 
at  4  o'clock  in  the  morning,  the  very  hour  at 
which  lie  (the  Lord  Chancellor)  had  concluded 
his  labours  of  the  previous  day ;  so  that  the 
Court  of  Chancery,  it  might  be  said,  was  up  all 
night.  The  public,  he  was  sure,  would  not 
require  more  than  that,  and  if  they  did  it  would 
be  impossible  to  give  them  more.  He  hoped 
his  noble  and  learned  friend  would  concur 
with  him  in  the  necessity  of  going  still  farther 
than  he  proposed  to  go,  notwithstanding  what 
had  been  said  by  his  noble  and  learned  friend 
(Lord  Brougham.)  It  was  quite  obvious  that 
the  reform  proposed  by  his  noble  and  learned 
friend  must  take  place ;  but  the  very  step  which 
he  suggested  would  lead  to  still  further  changes. 

Lord  Lyndhurst. — I  don't  mean  to  say  that 
what  I  propose  should  be  final. 

The  Lord  Chancellor  was  glad  to  hear  his 
noble  and  learned  friend  say  so.  But  then  his 
noble  and  learned  friend,  whose  plan  was  only 
half  a  plan — not  even  half  apian — did  not  seem 
to  have  the  necessary  intention  of  meeting  the 
evil  entirely.  Between  the  years  1813  and 
1821,  the  Lord  Chancellor  heard  nothing  but 
appeals.  At  present  he  was  not  able  to  get 
through  the  appeals  from  two  judges  :  and  the 
proposition  was,  that  he  should  get  through 
the  appeals  from  four  judges.  It  was  sug- 
geslea  that  there  should  be  an  equity  judge. 
There  was  not  business  for  an  equity  judge. 
They  might  take  away  the  equity  cases  from 
the  Court  of  Exchequer,  and  appoint  another 
judge  in  the  Ccurt  ei  Chancery,  who  would, 
dispose  of  those  cases  and  be  able  also  to  de- 
vote time  to  the  business  of  the  Court  of  Chan- 
cery. The  first  duty  which  would  devolve  on 
thein  upon  any  change  being  made  would  he 


to  get  rid  of  the  arrears  of  the  Court  of  Chan- 
cery. So  soon  as  they  found  the  means  of 
having  the  busiuess  of  that  Court  done,  then 
would  the  business  be  increased.  When  the 
Vice  Chancellor's  Court  was  created  in  1813, 
that  was  the  immediate  result.  The  average 
number  of  cases  for  the  three  first  years  was 
540,  and  for  the  three  following  717-  Under 
all  these  circumstances,  it  was  evident  that  the 
public  would  derive  very  great  benefit  from 
some  such  change  as  was  proposed,  and,  al- 
though it  was  far  short  of  what  they  had  a  right 
to  expect,  he  willingly  consented  to  it. 

Lord  Langdale  felt  the  highest  satisfaction 
at  the  course  which  had  been  taken  on  the 
present  occasion,  characterized  as  it  was  by  an 
entire  absence  of  party  feeling,  and  by  a  con- 
current desire  to  do  that  whicn  would  be  most 
beneficial  to  the  country.  To  say  that  the 
particular  suggestion  of  his  noble  and  learned 
friend  opposite  was  perfectly  satisfactory  would 
be  absurd.  He  could  not  do  so.  He  felt  with 
him,  however,  notwithstanding  what  had  fallen 
from  the  noble  and  learned  lord  (Brougham) 
who  had  left  the  house,  and  he  believed  that 
all  those  who  had  dispassionately  given  their 
attention  to  the  subject  elsewhere  likewise  felt, 
that  the  arrears  of  the  Court  of  Chancery  con- 
stituted an  enormous  and  intolerable  grievance, 
as  observed  by  his  noble  and  learned  friend 
opposite,  which  ought  to  be  got  rid  of  as  soon 
as  possible.  He  believed  his  noble  and  learned 
friend  had  understated  the  case,  notwithstand- 
ing the  clear  and  forcible  manner  in  which  he 
had  brought  it  forward.  The  great  grievance 
was  that  of  delay  to  parties  who  were  prepared  : 
and  the  remedy  proposed  an  increase  of  judi- 
cial strength.  But  the  remedy,  as  applied  by 
his  noble  and  learned  friend,  might  lead,  as  he 
had  admitted,  to  subsequent  inconvenience. 
His  noble  and  learned  friend  said  that  perhaps 
it  might  turn  out  that  the  increased  number  of 
arrears  could  not  be  heard;  and  that  if  it 
should  so  turn  out  he  would  be  willing  to  re- 
medy that  eviL  He  wished  his  noble  and 
learned  friend  would  go  farther,  and  prevent 
the  evil  while  he  foresaw  the  probability  of  it. 
In  his  (Lord  Langdale's)  opinion,  they  ought 
to  separate  the  judicial  from  the  political  func- 
tions of  the  Lord  Chancellor  altogether.  It  was 
impossible  he  could  perform  both  efficiently. 
He  also  thought  that  they  could  not  have  a 
perfect  remedy  for  all  the  grievances  at  present 
existing  in  the  Court  of  Chancery,  unless  they 
had  a  constantly  sitting  court  of  appeal  in  that 
House,  independent  of  the  judges  or  the  Court 
of  Chancery.  With  regard  to  the  Court  of 
Exchequer,  he  believed  that  his  noble  and 
learned  friend  said  he  would  be  disposed  to 
concur  in  the  appointment  of  another  equity 
judge  to  that  Court ;  but  he  (Lord  Langdale) 
doubted  whether,  in  the  present  constitution 
of  the  Court,  there  would  be  business  for 
another  judge.  If  the  equity  jurisdiction  of 
that  Court  were  abolished,  and  all  the  equity 
causes  now  subsisting  in  it  transferred  to  the 
Court  of  Chancery,  then  would  there  be  ample 
employment  for  another  judge  in  that  Court. 
The  noble  and  learned  Lora  opposite  (Lord 
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Lyndhurst)  having  consented  to  the  appoint- 
ment of  two  new  equity  judges,  the  only  ques- 
tion appeared  to  be,  how  their  services  might 
be  most  effectively  made  use  of.  The  noble 
and  learned  lord  proposed  that  one  of  the  new 
iudges  should  sit  in  the  Court  of  Exchequer. 
That,  however,  did  not  appear  to  him  (Lord 
Langdale)  to  be  the  most  advisable  course  to 
adopt.  It  was  said  that  it  would  have  the  ad- 
vantage of  giving  only  one  appeal  from  the 
decision  of  the  new  judge ;  out  what  were 
called  appeals  before  the  Lord  Chancellor 
were  not,  properly  speaking,  appeals,  but  re- 
hearings,  which  differed  in  many  respects  from 
appeals.  These  re-hearings  he  (Lord  Lang- 
dale)  considered  very  beneficial,  as  they  were 
often  the  first  occasions  upon  which  cases 
were  fully  understood  and  argued.  At  the 
original  hearing  points  were  frequently  raised 
in  such  a  manner  as  to  be  a  surprise  upon  one 
of  the  parties,  and,  in  fact,  a  party  hardly  un- 
derstood his  own  case  until  he  heard  what  his 
adversary's  was.  Now,  in  the  Court  of  the 
Exchequer,  as  it  existed  at  present,  the  re- 
hearing must  take  place  before  the  same  judge 
who  heard  the  cause  originally;  which  cer- 
tainly appeared  not  to  be  so  advantageous  a 
course  as  that  which  prevailed  in  the  Court  of 
Chancery.  If,  therefore,  it  were  determined 
that  one  of  the  new  judges  should  sit  in  the 
Court  of  Exchequer,  it  would  be  desirable  to 
provide  means  for  allowing  the  causes  which 
came  on  before  him  to  be  re-heard  before  the 
Lord  Chancellor,  and  that  arrangement  would 
have  the  additional  advantage  of  securing 
uniformity  of  decision. 

Lord  Lyndhurst  said,  that  it  was  his  object 
to  render  the  equity  side  of  the  Exchequer  an 
effective  Court.  He  feared  that  the  proposi- 
tion to  appoint  two  new  judges  in  Chancery 
would  meet  with  difficulties  elsewhere.  It  would 
be  best  to  try,  in  the  first  place,  what  would 
be  the  effect  of  creating  one  new  judge. 
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Anno  34  Hen.  8. 
Hereafter  follows  the  costs,  charges, 
and  expences  in  purchasing  of  the 
King's  g'ce  certain  p'cells  of  the  late 
Abbey  Lands  lying  about  and  nigh 
unto  ye  Citty.  Laid  out  and  p'd  by 
Mr.  Henry  Over. 

Impr'is.  Paid  to  Mr.  Chancel- 
lor of  the  Augmcntacon,  for 
bis  reward  .... 

It.  Pd  to  Mr.  Baker,  20  angells 
It.  P'd  to  Mr.  Chancellor's 
clerke  .... 

It.  P'd  for  the  warr't 

It.  to  Mr.  Burgoy,  for  ye 
pHicolara  .... 


//. 

*. 

d. 

20 

00 

00 

07 

10 

00 

00 

10 

00 

00 

07 

06 

02 

00 

00 

It.  to  his  clerk 

It.  ffor  the  search  of  a  lease  in 
Duke's  office 

It.  To  Mr.  Morgan 

It.  Spent  at  a  breakfast  upon  ye 
officers,  for  their  speed  and 
friendship  in  the  matter  .  . 

It.  In  reward  to  Mr.  Duke's 
clerk  for  makeing  ye  paper- 
book  ..... 

It.  To  How,  his  clerk,  for  ex- 
tending the  book 

It.  To  Morgan,  for  mending  the 
book  

It.  To  Mr.  Duke,  for  his  ffine  . 

It.  To  Mr.  Baron  and  Mr.  Hen- 
ley, for  extending  and  pen- 
ning the  book 

It.  Paid  for  writing  the  book  in 
parchment  .... 

It.  Paid  to  the  officers,  for  ex- 
tending the  same  book    .  . 

It.  Paid  to  Mr.  Baron's  clerk, 
for  his  pains  therein  . 

It.  Paid  alsoe  to  another  clerk, 
for  the  same 

It.  Paid  to  Mr.  Chancellor's 
clerk  att  the  Court 

It.  Paid  to  Mr.  Houneg,  clerk 
at  one  time 

It.  Paid  to  Edward,  for  that 
that  he  did  not  make  the  bill 

It.  Paid  to  Mr.  Bremly  Graunt, 
for  his  couucell  .  '  . 

It.  Given  to  Mr.  Chancell'  of 
the  Tenths  to  call  speedily 
for  his  book 

It.  Given  to  Mr.  Henege,  for 
his  reward  .... 

It.  To  his  clerk 

It.  Paid  at  the  receiveing  of 
the  money  .... 

It.  Paid  to  Doctor  Cromer 

It.  To  Mr.  North,  treasurer, 
for  the  for  bearing  to  7th. 
1 1  yards  of  Damask 

It.  Paid  to  Win.  Wightman 

It.  Paid  to  Mr.  Treasurer  . 

It.  Paid  for  the  Signet  Seal 

It.  Paid  for  the  Privy  Seal  .  . 

It.  Accquittance  for  the  money 

It.  To  Glascort 

It.  To  Water,  Mr.  Chancellr 
clerk  

It.  A  recoginzance,  with  the 
ffee,  and  making  thereof  . 

It.  Paid  for  the  petty  ffees  ,  . 
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02   00  00 

00  02  00 
00   02  00 


00  07  00 

00  15  00 

00  05  00 

00  02  00 
03  00  00 

02  05  00 

01  00  00 
00  15  00 
00  05  00 
00  02  00 
00  07  06 
00  07  06 
00  05  00 

00  05  00 

01  02  06 

02  05  00 
00  15  00 

00  10  00 

03  00  00 

04  02  06 
00  15  00 

00  15  00 
03  06  08 

01  16  OS 
00  05  00 
00  05  00 

00  0j  00 

00  10  00 

01  04  00 


lym. 
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it. 

j 
a 

It.  the  Clerk  of  the  Chamber  . 

00 

06 

08 

Ji.  raiu  ioiiiwriuor  allowance 

Of) 

05 

00 

It.  Paid  for  tvax  and  examining 

04 

tlJC  UOOK                  •          •  • 

no 

\J\J 

It.  for  enrolling  the  eame   .  . 

02 

Id 

n  i 

It.  ffor  writing  the  book  to  the 

nn 

00 

OU 

Great  Seal  .... 

no 

03 

It.  ffbr  a  tun  of  wine  given  to 

08 

the  Lord  Chancellor   .  . 

03 

06 

li.   ijiven    anotuer  nine  vo 

(iraunt  Bronilcv  .  . 

00 

05 

00 

It  Paid  to  Martpn 

00 

07 

06 

It  Paid  to  Mr  Cnwnfer 

01 

10 

00 

it  Paid  to  Mr  Treasurer.  40 

00 

angells  .... 

15 

10 

It  To  Mr  Cowner's  Grants 

00 

11 

03 

It.  Paid  to  John  Hill      .  . 

07 

00 

00 

It.  Paid  to  Mr.  Marshall . 

00 

13 

04 

It.  Paid  to  the  King's  g'ce  to 

1378 

the  hands  of  Mr.  Treasurer  . 

10 

06 

It.  Paid  for  2  dozen  of  spoons  . 

06 

ft 

3 

Sum  Tot.  . 

1477 

11 

4 

Towards  wh  charge  the  s'd  Mr.  Over 
rec'd  these  sums  following : 

Juno  34  lien.  8. 

It. 


Impr'is.  He  rec'd  at  London, 
of  Mr.  White,  merchant 
t  ay  lor  

It.  He  rec'd  out  of  the  com- 
mon box  as  appeareth . 

It.  He  rec'd  a  ring  of  gold 

It.  He  rec'd  of  the  citty's  goods 
being  in  his  own  hands  and 
in  Mr.  Warren's  hands   .  . 

It.  He  rec'd  for  half  a  year's 
rent  of  the  same  lands  pur- 
chased 15*.,  due  at  Mich, 
last  


s. 


1000  00 


20 
00 


00 
05 


d. 
00 

00 
08 


400   00  00 


40   00  08 


Sum  Totall  received  1466   03  08 


And  soe  is  oweing  to 
the  s'd  Mr.  Over      .     11   07  08 


Allowed  alsoe  to  the  said  Mr.  Over,  for  his 
charges  in  being  Burgesse  of  the  Parliam't, 
Sli. ;  of  the  which  he  remitted  Bit.  in  recom- 
pence  of  such  money  he  had  in  loan ;  and  soe 
was  owing  to  him  14/i.  7*.  Sd. ;  whereof  was 
paid  unto  him  14/i.  out  of  the  common  box, 
by  the  hands  of  Mr.  Mayor,  the  12th  day  of 
January,  Anno  34  Hen.  8,  and  the  odd  It.  Sd. 
he  remitted. 


Barristers  called. 

BARRISTERS  CALLED. 

Trinity  Term,  1839. 

LINCOLN'S  INN. 

Edward  Home  Hulton. 
John  Percy  Severn. 
George  William  Collins. 
John  Alexander  William  Harper. 
John  Robertson. 
William  Heath  Bennett. 
James  Winckworth  Winstanley. 
Henry  Hallett  Maude. 
Joseph  Livesey,  Jun. 
William  Fenton  Fletcher  Boughey. 
Charles  Richard  Hoare. 

INNER  TEMPLE. 

Robert  Anstruther. 
•Sebastian  Stewart  Dickinson. 

John  Holland. 

Peter  Joseph  Burke. 

Thomas  Foljambe. 

Thomas  Bird  Hughes. 

Richard  Bourke. 

Osmond  Arthur  Wyatt. 

William  Pitt  Byrne. 

John  Edward  Bright. 

Lewis  Hoffman 

MIDDLE  TEMPLE. 

James  Abraham  Foot. 
Charles  Egan. 
Charles  Douglas  Stewart. 
Charles  Simpson. 
Thomas  Goddard  Grinfield. 
Thomas  Eaton. 
William  Speed. 
John  Glasgow  Grant. 
John  Jones. 
James  Anderson. 
John  Nash  Tyndale. 
John  Lawson  Kennedy. 
Alexander  Crichton. 
Thomas  Young  Prior. 
William  Macoubrey. 
Charles  Lloyd. 
George  Bowyer. 
Edward  Welsh. 

gray's  Inn. 

Samuel  Saunders. 
Richard  Else. 
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CANDIDATES  WHO  PASSED  THE  TRINITY  TERM  EXAMINATION,  1839 


Name  of  Applicant. 
Ansdell,  Josias  Thomas 

Asb,  William 
Bui),  Charles  Sutton 
Barlow,  John 
Birch,  Thomas 
Bird,  Henry 
Blake,  Charles 
Bond,  Edgar 
Bradburne,  Edmund 

Brooks,  James  Willis 

Bryant,  Isaac 

Busfield,  Johnson  Atkinson 
Busfield,  Currer 
Carter,  William 

Cbampney,  Henry  Nelson 

Clegg,  John 

Coles,  Henry  Thomas 

Coppin,  John  Frederick  Augustus 

Crabb,  Frederick 

Davis,  Michael 

Downing,  Francis 


Dukes,  Henry  Clifton 
Dunsford,  Walter  Comyns 

EaVell,  Alexander 
Edmunds,  John 
Engleheart,  William  Hayley 
Eyre,  George  Lewis  Phippi 
Fellowes,  Thomas  Abdy 

Few,  Charles,  the  younger 

Filliter,  Henry 

Gibson,  George 

Glynn,  Edward 

Goulden,  William  Whitelegg 

Graham,  Thomas  Hedges 
Halton,  Henry  James 
Hamlin,  Thomas 
Harris,  Thomas 
Hillier,  Henry  Jenner 
Hills,  Thomas 
Humphry,  William  James 
Hutson,  John 

Hurley,  William  Frederick 

Win,  Anthony  Wellington 
Jervis,  George  Mathewman 
Kirsopp,  William 
Langhorne,  John  Bailey 


Name  Sf  Residence  of  Attorney  to  whom  articled,  assigned,  tyc. 
John  Ansdell,  St.  Helen's,  Lancaster;  assigned  to  Marma- 
duke  Foster,  Manchester;  and  Joseph  Lacon,  Liverpool. 
Grorge  Cooke,  Bristol. 

Charles  Harrison,  14,  Southampton  Buildings. 
James  Winder,  Boltonle-Moors. 
Thomas  Briggs,  Lincoln's  Inn  Fields. 
John  Cole,  Odiham  and  Basingstoke. 
Charles  Bridger,  Winchester. 
James  Winter,  Norwich. 

Baker  GabU  and  William  Woodhouse  Secretan,  both  of 

Abergavenny,  Monmouth. 
Thomas  Cooper,  24,  Lincoln's  Inn  Fields;  assigned  to 

James  Sheffield  Brooks,  29,  John  Street. 
Henry  Rowden,  Wimborne  Minster. 
William  Wells,  Bradford. 
John  Hampson,  Manchester. 

John  Richard  Carter,  Spalding1;  assigned  to  Richard  Willis, 

6,  Tokenhonse  Yard,  Locbbury. 
Jonathan  Geary,  York;  assigned  to  William  Geary,  the 

younger,  York. 
Joseph  Morris,  Bradford. 

William  Lewis,  4,  Woburn  Place,  Russell  Square. 
Broome  Pinniger,  Newbury,  Berks. 
John  Bayly,  Devizes. 
Henry  Mostyn,  Usk. 

Thomas  Hurdwick  Merriman,  16,  Southampton  Street, 
Bloornsbury  Square ;  assigned  to  William  Wyke  Smith, 
16,  Southampton  Street,  Bloornsbury  Square. 

Thomas  Dukes,  Shrewsbury. 

Nicholas  Broadmead,  Langport,  Somerset;  assigned  to 
Richard  Reeder  Crosse,  Puriton,  Somerset. 

James  Heywood  Markland,  Inner  Temple. 

Richard  Edmunds,  Worthing. 

Charles  Jenings,  4,  Elm  Court,  Temple. 

William  Gunner,  Bishop's  Walsham. 

William  Clark  Merriman,  Marlborough;  assigned  to  Edw. 
Hillier,  .'is,  Cumming  Street,  Pentonville. 

Robert  Few,  2,  Henrietta  Street,  Covent  Garden. 

George  Filliter,  Wareham. 

Joseph  Willis,  Gateshead,  Durham. 

Matthew  Clayton,  Newcastle-upon-Tyne. 

Charles  Poole,  Altrincham,  Chester";  assigned  to  Thomas 
Potter,  Manchester. 

William  Graham,  Abingdon. 

William  Dobinson,  Carlisle. 

John  Baker,  Aldwick,  in  the  parish  of  Blagdon,  Somerset. 
Thomas  Harris,  the  elder,  Kingsbridge. 
John  Halcomb,  Marlborough. 
Walter  Hills,  Chatham. 
Price  &  Co.,  Chichester. 

Mark  Jameson,  Berwick-upon-Tweed;  assigned  to  Thomas 

Kirk,  10,  Symond's  Inn. 
John  Rodd  Griffiths,  Chipping  Campden ;  assigned  to  John 

Bridges,  23,  Red  Lion  Square. 
Charles  Stewart  Clarke,  Bristol. 
Henry  Vickers,  Sheffield. 
Nicholas  Ruddock,  Hexham. 
George  Waugh  Stable,  Newcastle-upon-Tyne. 
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Candidates  who  passed  the  Trinity  Term 


Name  of  Applicant. 
Layard,  Austen  Henry 
Levy,  Lewis 
Lewellin,  Daniel 
Lightf'oot,  Rook  Tiffen 
Lightfoot,  Henry  Wellesley 
Lowe,  Richard 

Lowry,  Joseph  Stamper 

Lyne,  William  John 
Marshall,  John  Edwin 
Marshal),  William 

Mecey,  John  William 


Name  Sf  Residence  of  Attorney  to  whom  articled,  assigned,  fyc. 
Benjamin  Austen,  Gray's  Inn. 
George  Drew,  185,  Bertnondsey  Street. 
John  Brownrigg  Gore,  Rolls  Chambers,  89,  Chancery  Lane. 
John  Lightfoot,  Wigton,  Cumberland. 
John  Robson,  26,  Castle  Street,  Leicester  Square. 
Abraham  Flint,  Uttoxetcr ;  assigned  to  Francis  Blagg, 
Uttoxeter. 

Henry  Jackson,  Kirkly  Stephen,  Westmorland  ;  assigned  to 

William  Carrick,  Brampton,  Cumberland. 
Wilson  Perry,  Whitehaven. 
Henry  Marshall,  Durham. 

Henry  Marshall,  Durham;  assigned  to  John  Edwin  Mar- 
shall, Durham. 
Jere*  Bunny,  Newbury,  Berks. 
Mends,  Herbert  Archibald  Gibson  Robert  Edward  Moore,  Plymouth. 
Milne,  Charles  Nathaniel  Charles  Milne,  Inner  Temple. 

Mortimer,  William,  the  younger   Thomas  Bartlett  (deceased)  and  Charles  Old  field  Bartlett, 

Wareham ;  assigned  to  Uxley  Tilson,  29,  Coleman  Street. 
Philip  Mules,  Honiton,  Devon. 
John  Slater,  Hawkshead. 
William  Nanson,  Carlisle. 
Thomas  Swain.  Frederick  Place,  Old  Jewry. 
John  Huish  Webber,  Caroline  Street,  Bedford  Square; 
assigned  to  Charles  Bedford,  Worcester;  assigned  to 
Walter  Branscomb,  of  I,  Wine  Office  Court  j  Tringj  and 
Richard  Benson,  of  Tring  and  Aylesbury. 
Daniel  James  Lee,  Field  Court,  Gray's  Inn. 
George  Lamb,  Basingstoke  and  Odiham. 
William  Palmer,  Doncaster. 
John  Flewker,  Derby. 
Edward  Hillier,  6,  Raymond  Buildings. 
Francis  Pearson,  Kirk  by  Lonsdale. 
James  Thomas,  Llandilofaur. 
Michael  Milton,  Pontefract. 
Robert  Moser,  Kendal,  Westmoreland. 
Wootton  Byrchinshaw  Thomas,  Chesterfield;  assigned  to 

John  Brown,  Sheffield. 
Fleming  St.  John,  Lancaster  Place,  Strand;  assigned  to 
William  Henderson,  Lancaster  Place ;  and  Edward  Er»- 
kine  Tustin,  4,  New  Bridge  Street,  Blackfriars. 
Richard  Wilson,  Kendal. 
John  Teesdale,  31,  Fenchurch  Street. 
Henry  Manisty,  King's  Road,  Bedford  Row. 
Jonathan  Luxmore,  Plymouth. 
Robert  Smithson,  York. 
Edward  Starling,  40,  Leicester  Square. 
Thomas  Staunton,  Bath;  assigned  to  Thomas  Rainford 

Ensor,  14,  South  Square,  Grav's  Inn. 
William  Stevens,  10,  Little  St.  Thomas  Apostle. 
James  Puttock,  Epsom. 
Doidge,  the  William  Doidge  Taunton  the  elder,  Totnes. 


Mules,  Henry  Charles 
Nicholson,  John 
Norman,  John 
Norman,  James  Ormond 
Northwood,  George 


Oliver,  Daniel  James 
Pain,  Thomas 
Palmer,  William  Henry 
Pickering,  Joseph  Henry 
Pinckney,  George  Henry 
Raw,  Joseph 
Richards,  Thomas 
Richardson,  Joshua  Thomas 
Rigge,  Thomas 
Robinson,  Henry 

St.  Aubyn,  William  St.  John 


Scott,  Edward  Wilson 

Sealy,  Henry 

Shura,  Robert 

Smith,  Richard  Curgenven 

Smithson,  Oswald 

Starling,  Thomas 

Staunton,  Edward 


Stevens,  Frederic 
Stowers,  Thomas 
Taunton,  William 

younger 
Teulon,  Peter  Ross 
Thornber,  Paul  Harrison 
Trevor,  James 


Tripp,  John  Rolley 

Turner,  John  Hawkes  Valentine 

Upton,  Henry 

Underhay,  John 

Vymer,  Charles  James 

Walcot,  Thomas 


Warrand,  Alexander 

Washbourne,  William 
Watson,  William,  the  younger 


Joseph  Pope  Hammet,  12,  Southampton  Buildings. 
Alexander  Liddle  and  William  Whiteside,  Poulton. 
John  William  Trevor,  Bridgwater;  assigned  to  Thomas 

Loftus,  New  Inn. 
Leyson  Orton  Lewis,  Llandilo,  Carmarthen. 
Henry  Miller,  Frome  Selwood,  Somerset. 
John  Luttman  Ellis,  and  William  Hale,  Petworth. 
James  Pitts,  the  younger,  Exeter. 

Simon  Adams  Beck,  Ironmongers*  Hall,  Fenchurch  Street. 
Henry  Enfield,  19,  Southampton  Buildings ;  assigned  to 

Thomas  Cuvelje  19,  Southampton  Buildings ;  and  William 

Skilbeck,  19,  Southampton  Buildings. 
Thomas  Parker,  10,  St.  Paul's  Church  Yard  ; 

Charles  Stuart  Voules,  16,  Bluomsbury  Square. 
Clement  William  Unthank,  Norwich. 
William  Watson,  the  elder,  Barnard  Castle,  Durham. 


Digitized  by  Googl 


List  of  New  Publications.— Professional  Lists.— Bankruptcies  superseded.       1 1 3 

Name  of  Applicant.  Name  and  Residence  of  Attorneys  to  whom  articled,  assigned,  Src. 
Wellboree,  Charles  William  Morris  Elkins,  4,  Cook's  Court,  Lincoln's  Inn. 

Wells,  William  William  Bury  Wells,  Dursley ;  assigned  to  Henry  Bishop, 

Dursley. 

Wliidborne,  John  Charles  Small  and  Harry  Arthnr  Harvie,  Bideford,  Devon ; 

assigned  to  Henry  Wickens,  1,  Christopher  Street,  Hatton 
Garden. 

Williams,  William  William  Murray,  5,  London  Street,  City. 

Wroe,  John  Blomely,  the  younger  John  Walker,  Manchester ;  assigned  to  Joseph  Ablett  Jesse, 

Manchester. 

Yoekney.  John  Thomas  Moseley,  13,  Bedford  Street,  Covent  Garden. 

Yooge,  John  Robert  Shank  Atcheson,  Duke  Street,  Westminster;  as- 

signed to  William  Ridge,  Duke  Street,  Westminster ;  and 
Henry  Rice,  39,  Jermyn  Street. 


LIST  OF  NEW  PUBLICATIONS. 


Chronicles  of  the  Law  Officers  of  Ireland ; 
containing  Lists  of  the  Chancellors  and 
Keepers  of  the  Great  Seal,  Masters  of  the 
Rolls,  Chief  Justices  and  Judges  of  the 
Superior  Courts,  Attorneys  and  Solicitors 
General,  with  the  Serjeants  at  Law,  from 
the  earliest  period;  Dates  and  Abstracts  of 
their  Patents,  Fees,  and  Allowances  from  the 
Crown,  and  Tenures  of  Offices.  Also  a  Chro- 
nological Table  of  Promotions,  Deaths,  or 
Resignations  from  the  reign  of  Queen  Eliza- 
beth  to  the  present  time,  with  an  Outline  of 
the  Legal  History  of  Ireland,  and  copious 
Indices.  By  Constantine  J.  Smith,  B.A.,  of 
Lincoln's  Inn.    Price  9s.  cloth. 

A  Practical  Guide  to  Executors  and  Ad- 
ministrators,  designed  to  enable  them  to  exe- 
cute the  duties  of  their  office  with  safety  and 
convenience :  comprising  a  Digest  of  the  Law, 
Stamp  Office  and  other  Directions,  Forms, 
Tables  of  Duties  and  Annuities :  intended  also 
for  the  use  of  Attorneys  and  Solicitors.  By 
Richard  Matthews,  of  the  Middle  Temple, 
Esq.,  Barrister  at  Law.  Second  Edition,  cor- 
rected to  the  preaeut  time.   Price  9*. 

The  Theory  and  Practice  of  Conveyancing. 
By  S.  Atkinson,  Esq.  Second  Edition.  Vol.  1. 
Price  1/.  bds. 

Archbold's  Act  fortJUe^mendment  of  the 
Poor  Laws  (4jMHvVT4,  c.  67),  with  a  Prac- 
tical Intrwhsftion,  Notes,  and  Forms.  Fifth 
Edition.    12mo.   Price  8*.  bds. 


INCORPORATED  LAW  SOCIETY. 

Members  admitted,  June  1839. 

Robert  Blackmore,  Saint  Martin's  Place,  Tra- 
falgar Square. 

Henry  Weeks,  Cook's  Court,  Carey  Street. 

Samuel  Carter,  Birmingham. 

Heary  Leman,  Lincoln's  Inn  Fields. 

Geoige  John  Lloyd,  Hatton  Court,  Threadneedle 
Street. 

Rowland  Neate,  Lincoln's  Inn  Fields. 
Matthew  Hale,  Ely  Place. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

From  21*/  May  to  21*/  June,  1839.  both  inclu- 
sive, with  dates  when 


Bayly,  John  Raikes,  Devixes,  Wilts.   June  11. 

Beesley,  James,  Banbury,  Oxford.  May  31. 

Herbert ,  Samuel,  Painswick,  Gloucester.   May  3 1 . 

Hubbard,  Thomas,  Liverpool.   June  4. 

White,  James  Hobson,  Cirencester,  Gloucester. 
Jane  11. 

Warner,  Isaac,  Winchester.   June  18. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  21*/  May  to  21*/  June,  1839,  both  inclusive, 

with,J 


Hunt,  William  Clove,  and  Finch  Hnnt,  Stockport, 
Chester,  Attorneys  and  Solicitors.    May  21. 

Hutchinson,  William  Johnson,  and  Ralph  Coult- 
bard,  Barnard  Castle,  Durham,  Attorneys  and 
Solicitors.   May  28. 

Parrjj   Richard  Griffithes,   and  Joseph  Jones, 
^^^rWelchpool,  Montgomery,  Attorneys,  Solici- 
tors and  Conveyancers.   June  4. 


BANKRUPTCIES  SUPERSEDED. 


Daniel  Boy*,  Ely  Place 
William  Davies,  Mer 


thyrTidviL 


21*/  May  to  21*/  June,  1839,  both  : 
with  dates  when  gazetted. 

Colnaghi,  Martin  Henry  Lewis  Gaetano,  Cockspur 
Street,  Charing  Cross,  Printseller.   June  21. 

Fisher,  William,  Lincoln,  and  George  Fisher,  of 
Newark-upon  Trent,  Nottingham,  Wharfin- 
gers, Carriers  by  Water,  Coal  Dealers  and 
Plaster  Merchants.   June  18.  j 

Gell,  Charles,  Western  Zinc  Works,  New  Road, 
Zinc  Manufacturer.   May  3 1 . 

Hickman,  William,  Rutland  Place,  Upper  Thames 
Street,  Rag  Merchant.   June  18. 

Schleiermacher,  Charles,  Coleman  Street,  London, 
ami  of  Pearson  Street,  Kingsland  Road,  Mid- 
dlesex, Wool  Dealer.   June  11. 

Scholes,  George,  Sheepridge,  near  Huddersfield, 
York,  Fancy  Stuff  Manufacturer.   June  21. 
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BANKRUPTS. 

From  2\st  May  to  2\st  June,  1839,  both  inclusive, 
with  dates  when  gazetted. 

Adams,  John,  George  Street,  Thrawl  Street,  Brick 
Lane,Spita]fields,  Fontber  Merchant,  Mattress 
and  Palliass  Manufacturer.  Clark,  Off.  Ass. ; 
Hardwick  Sf  Co.,  Catcaton  Street.    May  24. 

Ambrose,  William,  Awre,  Gloucester,  Timber 

Merchant.    Cree,  Verulam  Huildings,  Gray's 

Inn  ;  Cadle,  Newent.    June  7. 
Adams,  Charles  James,  Oxford,  Auctioneer  and 

Upholsterer.  Cox  if  Co.,  Lincoln's  Inn  Fields  ; 

Matey,  Bicester,  Uxon ;    B runner,  Oxford. 

June  11. 

Browne,  William  Henry,  Manchester,  Stone  and 
Flag  Merchant,  and  Coal  Dealer.  Johnson  Sf 
Co.,  Temple  ;  Hitchcock,  Manchester.  May  24. 

Bowyer,  Edgar,  Liverpool,  Merchant.  Vincent  Sf 
Co.,  Temple;  Littiedale  Sf  Co.,  Liverpool. 
May  24. 

Butler.  James,  Deptford  Bridge,  Deptford,  Kent, 
Wheelwright  and  Agricultural  Implement 
Maker.  Graham,  Off.  Ass.  ;  Picrcy,  Three 
Crown  Square.    May  28. 

Beck,  John,  Kingston-upon-HuIl,  Spirit  Mer- 
chant. Hicks  Sf  Co.,  Gray's  Inn  ;  Holden, 
Hull.    May  28. 

Binney,  John,  and  Thomas  Binney,  Sheffield, 
York,  Merchants  and  Factors.  Rodgers, 
Devonshire  Square,  Bishopsgate  ;  Rodgers  Sf 
Co.,  Sheffield.    June  4. 

Buckley,  William  Norris,  Manchester,  Linen 
Merchant  and  Commission  Agent.  Walmsley 
Sf  Co.,  Chancery  Lane ;  Humphreys  Sf  Co.,  or 
Hampson,  Manchester.    June  11. 

Bull,  Samuel  Allen,  Frome  Selwood,  Somerset, 
Dyer.  Miller,  Frome  Selwood  ;  Frawpton, 
Gray's  Inn  Square.  June  11. 

Brewer,  John  Francis  William,  Lime  Street,  Lon- 
don, and  Lower  Kennington  Green,  Surrey, 
Wine  Merchant.  Abbott,  Off.  Ass.  ;  Phillips, 
Clement's  Lane.    June  21. 

Barret,  Mil  ford,  Old  Lane  Mill,  Halifax,  York, 
Corn  Miller.  Emmett  Sf  Co.,  Bloomsbury 
Square  }  Messrs.  Alexander,  Halifax.  Juue  21. 

Chittle,  John,  Warminster,  Wilts,  Linen  and 
Woollen  Draper.  Holme  Sf  Co.,  New  Inn ; 
Chapman,  Warminster.    May  24. 

Cope,  Edward,  Birmingham,  Scrivener.  Parkes  Sf 
Co.,  South  Square,  Gray's  Inn  ;  Reece,  Bir- 
mingham.   May  28. 

Chettle,  John,  Warminster,  Wilts,  Linen  and 
Woollen  Draper.  Holme  Sf  Co.,  New  Inn  ; 
Chapman,  Warminster.    May  28. 

Coombe,  John,  Bath,  Currier.  Pinniger  Sf  Co., 
Gray's  Inn  Square  ;  Dore,  Bath.    June  4. 

Collins,  Henry  George,  Jermyn  Street,  St.  James's, 
and  of  Fulhatu  Road,  Chelsea,  Bookseller, 
Stationer,  and  Bookbinder.  Clark,  Off.  Ass.  j 
Harrison,  Walhrook.    June  7. 

Cart,  Edward,  Barton  upon-Humber,  Lincoln, 
Starch  and  Whiting  Manufacturer.  Shaw,  Ely 
Place  ;    Richardson,  Hull.    June  11. 

Colston,  Nicholas,  Brixham,  Devon,  Draper. 
Blake  Sf  Co.,  Essex  Street ;  Vraswell,  Totnes. 
June21. 

Coope,    William  Pitt,  Manchester,  Victualler. 


Makinson  Sf  Co.,  Temple ;  Foden,  Leeds 
June  21. 

Dawes,  William,  Tavistock  Street,  Covent  Garden, 
Bookseller.  Turauaml,  Off.  Ass. ;  AVarw,  Red 
Lion  Square.    May  24. 

Dawson,  John,  and  Edmund  Picknp,  Manchester, 
Fustian  Manufacturers.  Milne  Sf  Co.,  Tem- 
ple ;  Rent,  Manchester.    May  31. 

Dickey,  Adam,  Old  Jewey,  Linen  Factor.  Lack- 
ington,  Off.  Ass. ;  Turner  Sf  Co.,  Basing  Lane, 
Bread  Street.    June  4. 

Davies,  Thomas,  Lewes,  Sussex,  Tailor.  Bennett, 
Brighton  ;  Dax  if  Co.,  Lincoln's  Ion  Fields. 
June  18. 

Davis,  Mark,  and  James  Davis,  Bolton,  Lancaster, 
Timber  Merchants.  Clowes  .  Sf  Co.,  King's 
Bench  Walk  ;    Collis,  Stourbridge.   June  21. 

Evans,  Evan,  Liverpool,  Draper.  Milne  Sf  Co., 
Temple  ;  Dent,  Manchester.    June  11. 

East,  George,  and  Henry  Bulgin,  Regent  Street, 
Booksellers  and  Stationers.  Johnson,  Off. 
Ass. ;  Walker,  Southampton  Street,  Blooms- 
bury.   June  14. 

Eldridge,  William,  Milton  Street,  Middlesex,  Vic- 
tualler. Lac  king  ton,  Off.  Ass.  ;  Harpur,  Ken- 
nington Cross.    June  14. 

Fulton,  William,  snd  Lumsden  Fulton,  Rochdale, 
Lancaster,  Cotton  Spinners.  Makinson  Sf  Co., 
Temple ;  Atkinson  Sf  Co.,  Manchester.  May  24. 

Farnworth,  Charles,  Dowgate  Wharf,  Upper 
Thames  Street,  Tin  Plate  Merchant-  Belcher, 
Off.  Ass.;  Pulling,  Hare  Court,  Temple. 
May  31. 

Farr,  William  Clark,  Frederick  Street,  Vincent 
Square,  Westminster,  Victualler.  Groom, 
Off.  Ass. ;  Messrs.  Pollock,  Red  Lion  Square. 
June  4. 

Fenton,  Charles,  Clement's  Lane,  Lombard  Street, 
Plumber  and  Glazier.  Groom,  Off.  Ass.^ 
Holme  Sf  Co.,  New  Inn.    June  21. 

Gowar,  Thomas,  and  William  Dean  Gowar,  Black- 
heath  Road,  Greenwich,  Kent,  Coach  Makers. 
Lackington,  Off.  Ass.  ;  Hohner,  Bridge  Street, 
Soutbwark.    May  24. 

George,  Benjamin,  New  Sarum,  Wilts,  Common 
Brewer,  Malster  and  Coal  Merchant.  Walker, 
Southampton  Street,  Bloomsbury;  Alford, 
New  Sarum.    May  28. 

Geach,  William  Foster,  Pontypool,  Monmouth, 
Corn  and  Timber  Merchant.  White  Sf  Co., 
Bedford  Row  ;  Bevan  Sf  Co.,  Bristol.    May  28. 

Grove,  Henry,  and  Charles  Grove,  Birmingham, 
Grocer 8.  Bigg  Sf  Co.,  Southampton  Buildings; 
Haywood     Co.,  Birmingham.    May  31. 

Graham,  Richard,  Cheltenham,  Gloucester,  Linen 
Draper.  Currie  Sf  Co.,  Lincoln's  Inn  ;  Lediard, 
Cirencester.   June  11. 

Grist,  John,  New  Brentford,  Middlesex,  Grocer. 
Whitmore ,  Off.  Ass. ;  Hooker,  Bartlett's  Build- 
ings.   June  18. 

Gummer,  Joseph  Channing,  Hart  Street,  Mark 
Lane,  London  Wine  Merchant.  Pennell,  Off. 
Ass.  ;  Murray,  London  Street,  Fenchurch 
Street.   June  18. 

Hickman,  Henry,  Sedgley,  and  of  Darlastbn,  Staf- 
ford, Builder,  Retail  Brewer  and  Coal  Master. 
Brown,  Bilston ;  Williamson  fif  Co.,  Verulam 
Buildings,  Gray's  Inn.   May  24. 
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Harm,  John  Noyes,  and  Robert  Allen  Ellis,  High 
Holborn,  Woollen  Drapers.    WhHmore,  Off., 
Ass. ;  Cos,  Bucklersbury.    May  28. 

Hall,  Charles,  Hanley,  Stoke-upon-Trcnt,  Stafford, 
Engraver.  IAtchJield  Sf  Co.,  Chancery  Lane ; 
Brown,  Hanley.    June  7. 

Hudson,  Thomas,  Lime  Street,  London,  Drysalter. 
Ahager,  Off-  Ass.;  Bartholomew,  Gray's  Inn 
Place.   June  11. 

Henderson,  James  Macbraire,  Liverpool.  Wine  and 
Spirit  Merchant  Crump  Sf  Co.,  Liverpool ; 
Battye  Sf  Co.,  Chancery  Lane.    June  11. 

Holdsworth,  James,  Rradford,  York,  Worsted 
Spinner.  Hawkins  &  Co.,  New  Boswell  Court; 
Wells,  Bradford.   June  11. 

Hargrave,  Edward  JamcR,  Bishopsgate  Street 
Without,  London,  Victualler.  Green,  Off. 
Ass. ;  Miller  Sf  Co.,  Bedford  Row.   June  18. 

Hedgcock,  Thomas,  South  Lambeth,  Surry,  Ship 
Owner  and  Merchant.  Gibson,  Off.  Ass.  ; 
Hadwen,  Salisbury  Square,  Fleet  Street.  June 
18. 

Hartland,  Robert,  Staunton,  Worcester,  Mcalman 
and  Farmer.  Jones,  Ledbury;  King  Sf  Co., 
Serjeant's  Inn,  Fleet  Street.    June  18. 

Howard,  Thomas,  Bury,  Cotton  Spinner  and 
Manufacturer.  Clark  Sf  Co.,  Lincoln's  Inn 
Fields;  Messrs.  Grundy,  Bury.    June  21. 

Irving,  Thomas  Wheatley,  Halifax,  York,  Dyer 
and  Finisher.  Jaoues  Sf  Co.,  Ely  Place  ;  Ed- 
wards, Halifax.    May  24. 

Jones,  John,  Spitalfields  Market,  Licensed  Vic* 
tualler.  Ahoger%  Off.  Ass.  ;  G  nit  shell,  Stam- 
ford Street,  Blackfriar's  Road.    May  31. 

Johnson,  John  Goode,  Nether  Langwith,  Cuckney, 
Nottingham,  Draper  and  Grocer.  Austen  Sf 
Co.,  Raymond  Buldiugs,  Gray's  Inn  ;  Percy 
Sf  Co.,  Nottingham.    May  31. 

Johnston,  Jane,  Manchester,  Bed  Tick  Mann- 
facturer.  Adlington  Sf  Co.,  Bedford  Row  ; 
Gar k ell,  Wigan.    May  31. 

Jones,  John,  Chepstow,  Monmouth,  Wine  and 
Timber  Merchant.  Bevan  3f  Co.,  Bristol  ; 
White  Sf  Co.,  Bedford  Row.    June  4. 

Jackson,  John,  Westbury-upon-Severn,  Gloucester, 
Drover  and  Cattle  Dealer.  Nicholls,  Cook's 
Court,  Lincoln's  Inn ;  Lovegrove,  Gloucester. 
June  11. 

Jeffs,  John,  Saint  James's  Place,  Saint  James's 
Street,  Westminster,  Hair  Dresser  and  Per- 
fumer. Gra/tam,  Off.  Ass. ;  Robinson  Sf  Co., 
Cbarter-house  Square.    June  21. 

Keens,  William,  Bedford  Place,  Commercial  Road, 
Button  and  Trimming  Seller.  Gibson,  Off. 
Ass. ;  Phipps,  Weaver's  Hall,  Busirghall  Street 
May  24. 

Knight,  Henry,  Reading,  Berks,  Brewer.  Touhnin, 
Old  Jewry.    June  7. 

Knibb,  Edward,  Liverpool,  Tailor.  Philips,  Ruck* 
lersbury  ;  Partridge,  Birmingham.    June  18. 

Litherland,  Nathan,  Liverpool,  Merchant.  Willis, 
Sf  Co.,  Tokeuhouse  Yard  ;  Mason,  Liverpool. 
June  14. 

Martin,  William,  Union  Street,  Southwark,  Currier 
and  Leather  Seller.  Cannon,  Off-  Ass.  ;  Parker, 
St.  Paul's  Church  Yard.    May  21. 

M'Gill,  William,  Liverpool,  Draper.  Robinson, 
Liverpool ;  Vincent  Sf  Co.,  Temple.    May  21. 


Maxwell^  William  Hamilton,  Portru&h,  Antrim, 
Ireland,  Bookseller.  Abbott,  Off.  Ass. ;  Lacy 
Sf  Co.,  King's  Arms  Yard,  Colemau  Street. 
May  24. 

Moore,  William,  Newark-npoo-Trent,  Nottingham, 
Innkeeper.  Falkner,  Newark -upon -Trent.  ; 
Capes  Sf  Co.,  Bedford  Row.    May  24. 

Murry,  John  Money,  Gorlestone,  near  Great  Yar- 
mouth, Suffolk,  Merchant.  Clark  Sf  Co.,  Lie- 
coin's  Inn  Fields  ;  Beckwith  Sf  Co.,  Norwich. 
May  31. 

Martin,  James,  Waterloo  Place,  Limehouse,  and 
Martha  Hall  of  the  same  place,  Linen  Drapers 
and  Haberdashers.  Gibson,  Off.  Ass.;  Overbury, 
Friday  Street.    June  21. 

Newsome,  James,  Tong,  Birstnll,  York,  Worsted 
Stuff  Manufacturer.  Lawrence  Sf  Co.,  Old 
Fish  Street,  Doctors'  Commons.    June  18. 

Newell,  John,  Shibden,  Halifax,  York,  Worsted 
Manufacturer.  Richards  Sf  Co.,  Lincoln's  Ion 
Fields ;  Berber,  Brighouse,  near  Halifax. 
Juue  18. 

Pierce,  John,  Birmingham, Thimble  Manufacturer. 
Taylor  Sf  Co.,  Bedford  Row ;  Messrs.  Ryland, 
Birmingham.    May  24. 

Potts,  Thomas,  Birmingham,  Metallic  Tube  Maker 
and  Brass  Founder.  Adlington  Sf  Co.,  Bedford 
Row;  Marshall  or  Harrison,  Birmingham. 
May  24.  1 

Poynter,  Thomas,  Aldgato,  High  Street,  London, 
Butcher.  Johnson,  Off.  Ass.  ;  Messrs.  Baddely, 
Leman  Street,  Goodman's  Fields.    May  28. 

Parker,  Edward,  Piccadilly,  Perfumer.  Green,  Off. 
Ass.  ;  Knight,  Panton  Street,  Haymarkef. 
June  4. 

Pope,  James,  Tor,  Tormoham,  Devon,  Builder. 
Carter,  Exeter  ;  Adlington  Sf  Co.,  Bedford 
Row.    June  7. 

Penn,  John  Denston,  and  Edwin  Penn,  Northamp- 
ton, and  of  Fleet  Street,  London,  Shoe 
Manufacturers  and  Shoe  Sellers.  Hensman* 
Northampton  ;  Turner  Sf  Co.,  Basing  Lane, 
Cheap&ide.   June  7. 

Peck,  George,  Black  friars*  Road,  Linen  Draper 
and  Hosier.  Turqtumd,  Off.  Ass.;  Lloyd, 
Cbeapside.   June  14. 

Patchett,  Thomas,  Brighouse,  Halifax,  York,  Wor- 
sted Manufacturer.  Battye  Sf  Co.,  Chancery 
Lane  ;  Higham,  Brighouse.   June  14. 

Peachey,  Thomas,  Brighton,  Sussex,  Draper.'  John- 
son, Off.  Ass. ;  Bartlett  Sf  Co.,  Nicholas  Lane. 
June  21. 

Ruffell,  Samuel,  Greenwich,  Kent,  Linen  Draper. 
Cannon,  Off.  Ass.  ;  Hardwick  Sf  Co.,  Cateatdn 
Street.    May  31. 

Rodgerson,  John,  Hylton  Ferry,  Durham,  Ship 
Build. t.  Swain  Sf  Co.,  Frederick's  Place, 
London  ;  Young,  Bishopwearroouth.  May  31. 

Reynolds,  Martha,  and  John  Mason  Knight,  Rugby, 
Warwick,  ironmongers,  Grocers,  Seedsmen, 
Chandlers,  and  General  Dealers.  Wratislaw, 
Rugby  ;  Benn,  Rugby  ;  Fuller  Sf  Co.,  Carlton 
Chambers,  Regent  Street.   May  31. 

Runcorn,  John,  Charlton-upon-Medlock, Manches- 
ter, Cotton  Spinners.  Milne  Sf  Co.,  Temple  j 
Slater  %  Co.,  Manchester.    June  4. 

Robbini,  William,  Birmingham,  Spoon  Manufac- 
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Bankrupts.— Prices  of  Stocks. 


Atuory  if  Co.,  Throgmorton  Street ; 
Parke*  if  Co.,  Birmingham.   Jane  11. 

Rideout,  Thomas  Hardwick,  and  William  Batho, 
Manchester,  Stuff  Merchants.  Makbuon  if  Co., 
Temple ;  Atkinson  if  Co.,  Manchester.  Jane 
14. 

Rhodes,  Joseph,  Denton,  Lancaster,  Merchant. 
Spinks,  John  Street,  Bedford  Row.  Red/em, 
Oldham,  near  Manchester.   June  14. 

Rowbotham,  John,  Bollington,  Chester,  Wheel- 
wright. Wiltiamton  if  Co.,  Verulam  Buildings, 
r  Gray's  Inn,    Wormald,  Macclesfield.  June  18. 

Smith,  John,  Liverpool,  Lancaster,  Boiler  Maker. 
Worthing  ton  tf  Co.,  Liverpool  ;  Taylor  if  Co., 
Bedford  Row.   May  24. 

Sherley,  William,  Staines,  Middlesex,  Dealer  in 
Horses.  Clark,  Off.  Ass.}  Sanqybrd,  Adelphi 
Terrace.    May  28. 

Smith,  Thomas  Seddon,  Liverpool,  Brewer.  Gro- 
cott,  Liverpool ;  Dean,  Essex  Street,  Strand. 
May  31. 

Stelfox,  James,  Manchester,  Grocer.  Johnson  tf 
Co.,  Temple ;  Hitckcock,  Manchester.  June 4. 

Shirrefs,  David,  Bishopwearmouth,  Sunderland,  < 
Innkeeper.   Meggison  if  Co.,  King's  Road, 
Bedford  Row ;  Kidson  if  Co.,  or  Heed,  Sun- 
derland.  June  11. 

Spincer,  Robert,  North  Stoneham,  Southampton, 
Cattle  Salesman.  Patterson,  Southampton  ; 
Bridget,  Finsbury  Circus.   June  11. 

Stow,  Joseph,  Charles  Place,  York  Road,  Lambeth, 
Surrey,  Draper.  Edwards,  Off.  Asa.  ;  Jones, 
Size  Lane.   June  14. 

Spencer,  Thomas,  Alcaster  Selby,  York,  Farmer. 
Lever,  King's  Road,  Bedford  Row  j  Thompson, 
York.   June  18. 

Taylor,  John,  Albion  Wharf,  Maiden  Lane,  King's 
Cross,  Middlesex,  Stone  Merchant  and 
Wharfinger.  Pennell,  Off.  Ass.;  Batho,  Ame- 
rica Square.   May  2 1 . 

Till,  Joseph,  Newhill,  otherwise  Newhall,  Derby, 
Earthenware  Manufacturer.  Fearnhead,  Ashby 
de  la  Zouch  ^  Johnson  if  Co.,  Temple.  May  28. 

Taylor,  Edmund,  Liverpool  Drysalter.  HoUlen  if 
Co.  Liverpool  ;  Walmsley  if  Co.,  Chancery 
Lane.  June  4. 

Tompkins,  Henry,  Bromyard,  Hereford,  Victualler. 
Douglas  if  Co.,  Verulum  Buildings,  Gray's 
Inn  j  Taylor,  Bromyard.   June  4. 

Upton,  John,  and  James  Nickolls,  Sun  Wharf, 
Battersea,  Engineers  and  Machinists.  Cannon, 
Off.  Ass.  j  Tanner,  Pudding  Lane.  June  21. 

Wright,  Smith,  Walton,  Norfolk,  Grocer.  Belt  if 
Co.,  Bow  Church  Yard  ;  Pillans,  Swaffham. 
May  24. 

West,  John  Lambert,  Charles  Street,  Soho,  Vic- 
tualler. Green,  Off.  Ass.  ;  Branscomh,  Wine 
OfficeCourt,  Fleet  Street.   May  24. 


Waring,  Richard,  Luton,  Bedford,  Grocer,  Tallow 
Chandler,  and  Ironmonger.  Gibson,  Off.  Ass. ; 
Sharp,  Devonshire  Place,  New  Road.  May  24. 

Wright,  Smith,  Watton,  Norfolk,  Grocer.    Bell  if 
Co.,  Bow  Church- Yard  ;    PiUans,  Swatfham. 
May  24. 

Williams,  Mary,  Old  Bailey,  London,  Eating-house 
keeper.  Abbott,  Off.  Ass.;  APDuff,  Castle  St., 
Holborn.   June  11. 

Wrigley,  Watts,  and  Thomas  Wrigley,  Holmefield 
Mills," Ovenden,  Halifax,  York,  Silk  Waste 
Spinners  and  Wonted  Spinners.  Richards  if 
Co.,  Lincoln's  Inn  Fields. ;  Stocks  if  Co.,  Hali- 
fax.  June  11.  - 

Williams,  Llewellyn  Watkins,  late  of  the  Old  Bailey, 
London,  afterwards  of  the  Rotanda,  Black- 
friars'  Road,  Surrey,  and  now  of  the  Colos- 
seum Caf£,  Albany  Street,  and  of  Flora 
Cottage,  Augusta  Road,  Regent's  Park,  Mid- 
dlesex, Wine  Merchant.  ArDuff,  Castle 
Street,  Holborn.   June  14. 

Webster,  James,  and  Robert  Brown,  Liverpool, 
Fringe  and  Lace  Manufacturers.  Chester, 
Staple  Inn;  Cert,  Liverpool.   June  18. 

Withey,  George,  Bristol ,  Grocer.  Johnson  if  Co., 
Temple;  Gooiden,  Bristol.   June  18. 

Winskill,  John,  James  Harwood,  and  John  Hutch- 
inson, Barnard  Castle,  Durham,  Carpet  Manu- 
facturers. Smithson  if  Co.,  Southampton  Build- 
ings} Barnes,  Barnard  Castle.   June  18. 


PRICES  OF  STOCKS. 


Tuesday,  25th  June,  1839. 

Bank  Stock,  div.  7  per  Cent.  189  a  8^ 

3  per  Cent.  Reduced  -  —  -  •  -  -  91$  a  \  a  |  a  J 

3£  per  Cent.  Reduced  Annuities  984  a  94  a  9 

New  3|  per  Cent.  Annuities  for  Opg.  17th  July, 

lOOf  of 

Long  Annuities,  expire  5th  Jan.  1860  14|  a^a  \ 
Annuities  for  30  yrs.,  exp.  10th  Oct.  1859  -  -  -  14 
India  Bonds,  3  per  Cent.  -  -   12*.  pm. 

3  per  Cent.  Cons,  for  Opg.  17th  July 

92|  a  34  a  &  a  3  a  J 

Exchequer  Bills,  1000/.  a  2d.  and  If  </. 

10*.  a  15*.  pm. 

Do.  50C/.  a  2d.  and  \\<l.  15*.  a  20*.  pm. 

Do.  Small,  a  2d.  &  l\d.  -  -  -  10*.  a  15*.  a  20*.  pm. 


SATURDAY,  JULY  6,  1839. 


"  Quod  magi*  ad  nos 


Pertinet,  et  new: ire  malum  est,  Rgitamuf. 


HO  RAT. 


LETTERS  TO  THE  EDITOR, 

ON  THE  STATE  OF  THE  BENCH  AND  THE  BAH. 

LETTER  I. 
ON  THE  ADMINISTRATION  OF  EQUITY. 

Sir, 

If  you,  in  your  corporate  capacity  of  Editor 
and  Censor  of  the  Profession,  have  a  fault, 
permit  me  to  say  it  is  that  you  arc  too  little 
given  to  censure.  You  bear  the  sword,  it 
is  true,  but  you  rarely  unsheath  it;  and 
when  you  do,  you  return  it  as  quickly  as 
possible  into  the  scabbard.  You  cannot  be 
ignorant,  I  am  persuaded,  of  the  real  state 
of  the  profession, — its  shadows  as  well  as  its 
lights ;  but  I  think  you  are  a  little  too  fear- 
ful of  dwelling  on  the  former.  I  trust  you 
will  allow  me,  therefore,  to  approach  them 
with  due  boldness — to  expose  to  view  the 
evils  under  which  we  labour;  and  thus 
possibly  to  enable  you  to  render  a  new 
service  both  to  the  profession  and  the  pub- 
lic. I  respect  the  feeling  which  prompts 
your  silence.  With  you  I  reverence  the 
Bench, — I  delight  in  the  Bar, — but  I  can- 
not be  altogether  silent  as  to  their  faults  j 
and  it  is  your  duty,  allow  me  to  say,  as  the 
watchful  guardian  of  the  profession,  to 
make  it  acquainted  with  itself,  and  like  a 
true  friend  to  shew  it  where  it  is  wrong ; 
that,  if  knowing  them,  early  time  may  be 
taken  to  amend  them ;  if  ignorant  of  them, 
that  this  may  be  pleaded  no  longer  as  an 
excuse ;  and  thus  I  propose  to 

"  Modestly  discover  to  yourself 
That  of  yourself  which  yet  you  know  not  of." 

I  propose  then,  Sir,  with  your  permission, 
to  use  this  Vacation  in  calling  your  atten- 
tion to  sundry  matters  touching  our  com- 
vol.  xvm — no.  535. 


mon  weal,  that  during  its  repose  and 
leisure  we  may  well  weigh  them,  and  pos- 
sibly amend  such  as  be  faulty;  and  this 
I  shall  do,  albeit  with  respect,  yet  with  no 
mincing  or  faltering  hand. 

First  let  me  turn  to  our  Courts  of  Equity. 
Another  labourer  in  the  field  has  done  good 
service  as  to  the  arrears  in  these  Courts. 
His  steps  I  humbly  follow  as  to  the  mode 
in  which  equity  is  there  administered. 

There  are  two  modes  of  administering 
Equity  now  in  vogue,  which  differ  entirely 
from  each  other.  In  one  Court  the  goddess 
walks  slipshod,  her  zone  all  unbound,  her 
garments  loose,  perhaps  to  negligence.  In 
the  other  she  is  laced  much  too  tight,  her 
eyes  are  starting  out  of  her  head  from  her 
eagerness  to  see ;  her  pace  is  crippled  and 
limping,  and  she  is  in  a  constant  fidget  lest 
she  should  be  imposed  on.  In  one  Court, 
let  but  the  parties  agree,  and  the  desire  is 
to  make  everybody  comfortable :  in  the 
other,  the  word  "  consent"  is  only  a 
signal  to  the  Judge  to  be  particularly  on 
his  guard.  In  the  former,  a  cheerful  nod 
settles  the  business,  and  cuts  a  long  story 
short:  in  the  latjter,  the  shortest  way  is 
held  to  be  the  longest  way  round.  The 
one  Judge  takes  every  tbing  to  be  "  all 
right :"  the  other  takes  every  thing  to  be 
'*  all  wrong."  This  grants  the  premises, 
but  perhaps  quarrels  with  the  conclusion : 
that  admits  the  conclusion,  but  denies  the 
premises.  The  one  is  delighted  if  he  can 
do  what  is  wanted :  the  other  has  a  melan- 
choly satisfaction  when  every  one  else  is 
dissatisfied.  This  agrees  with  reluctance  : 
that  dissents  with  regret.  The  one  im- 
pedes opposition  :  the  other  opposes  ac- 
quiescence. 

Let  me  take  an  instance  or  two.  Allow 
me  to  transport  you  to  Court  I. 

M 
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Counsel — This,  Sir,  is  an  unopposed 
petition,  and  is  quite  of  course.  Mr.  Snig- 
gers consents  for  the  infant. 

Mr.  Sniggers.— I  appear,  Sir,  for  the  in- 
fant in  this  case ;  and  although  I  am  in- 
structed to  submit  my  rights  to  the  Court, 
yet  1  may  perhaps  be  permitted  to  say  

Judge  I.— I  thought  this  was  unopposed. 
I  see  no  difficulty  in  making  the  order. 

Mr.  Sniggers.— If  your  Honor  sees  no 
difficulty,  of  course  I  wish  to  make  none ; 
but  it  appears  to  me-  

Judge  L— What  is  it  you  want? — (In  an 
under  tone  to  the  Registrar)  I  suppose  he 
wants  to  make  a  speech.  (Aloud)  Take 
the  order.    Call  the  next. 

Now  let  me  turn  to  the  other  Court — 
Court  II. 

Counsel. — This,  my  Lord,  is  an  un- 
opposed petition 

Judge  II.— Stop  a  moment,  if  you  please. 
Who  appears  for  the  other  parties  ? 

Counsel.— My  Lord,  Mr.  Double-brief  ap- 
pears. 

Judge  II.  —  Where  is  Mr.  Double-brief  ? 

Counsel.—  My  Lord,  he  was  here  this 
moment.  He  instructed  me  to  say  that  he 
consented ;  and  perhaps  

Judge  II. — I  can't  go  on  in  this  way. 
All  the  parties  must  be  properly  repre- 
sented. 

Counsel  —  It  is  quite  of  course,  My 
Lord,  Mr.  Double-brief  is  engaged  in  the 
other  Court. 

Judge  II. — Quite  of  course!  I  don't 
think  it  is  quite  of  course.  How  do  I 
know  Mr.  Double-brief  consents  at  all? 
You  may  mention  it  again  when  he  comes 
in.    Call  the  next ! 

Let  us  take  another  matter  in  the  same 
Court. 

Counsel. — In  this  cause,  my  Lord,  Thomas 
Oystershett  is  the  plaintiff,  and  William 
Oystershell  is  the  defendant.  The  case  of 
Oystershell  v.  Oystershell  has  been  before 
your  Lordship  a  very  long  time,  and  the 
fund  in  Court,  although  once  very  con- 
siderable, is  now  reduced  to  twopence  and 
a  fraction.  The  object  of  the  parties  is 
now  to  have  this  fund  paid  out  and  divided 
equally  between  the  parties.  All  parties 
agree. 

Mr.  Trundle.  —  I  appear  for  William 
Oystershell,  and  consent. 

Judge.— Where  is  a  copy  of  the  will. 
I  feel  some  difficulty  in  this  case.  Let  me 
have  a  copy  of  the  will  left  with  my  Secre- 
tary, and  I  will  see  what  can  be  done. 


How  different  from  what  follows  : 

Court  I.  again. 

Counsel. — This  is  the  cause  of  Neverwin 
v.  Everlose,  and  we  now  want  the  common 
order  for  taxation  of  costs  of  all  parties  as 
between  solicitor  and  client.  But  we  have 
some  difficulty  as  to  who  shall  pay  them. 
It  has  been  thought  right  that  they  should 
come  out  of  the  general  fund. 

Mr.  Veriyreen.—l  appear  for  Mr.  Ever- 
lose, and  consent. 

Judge. — Well,  if  you  all  agree  among 
yourselves,  I  shall  make  the  order. 

Here  I  close  my  account  of  these  two 
Courts.  Perhaps  if  "  the  two  single  Judsrea 
were  rolled  into  one,"  the  mixture  might 
improve  both.  The  one  Court  1  might  call 
Court  Allegro  -  the  other  Court  Penseroso. 
Here  we  have 

"  Nods  and  becks,  and  wreathed  smiles, 

Such  as  hang  on  Hebe's  cheek 

While  there  I  find  Equity 

"  Sober,  stedfast  and  demure. 
All  in  a  robe  of  darkest  grain." 

I  trust,  however,  I  have  treated  them  with 
all  respect.    My  wish  is  to 

"  Carve  them  as  a  dish  fit  for  the  gods; 
Not  hew  them,  as  a  carcase  fit  for  hosnds." 

And  by  a  little  good-humoured  raillery  to 
point  out  8 mall  defects. 

But  the  important  point  to  the  profession 
is  that  the  Equity  in  the  one  Court  is  quite 
different  from  that  in  the  other.  A  bill  is 
drawn  or  a  motion  is  made,  not  with  re- 
ference to  its  own  merits,  but  to  the  Judge 
who  is  to  decide  it.  Hence  ensues  an  un- 
settled practice,  a  dissatisfied  Bar,  and 
oftentimes  an  unhappy  suitor. 

I  have  began  with  this  as,  perhaps,  the 
mildest  of  my  budget  of  grievances.  The 
box  once  open,  others  more  serious  remain. 
They  come  upon  me  in  imagination,  each 
demanding  attention,  and  with  your  help, 
Sir,  they  shall  have  it.  I  will  not  believe 
that  the  state  is  radically  unsound;  but 
there  is  some  bad  timber  in  the  building. 
Let  us  take  care  that  it  contaminate  not  the 
rest.  Some  anti-dryrot  mixture  is  wanted, 
which  I  purpose  to  administer. 

I  am,  Sir, 
Your  most  obedient  servant, 


July  3,  1839. 

[The  one  Judge,  we  presume,  relies  that 
the  Registrar  will  see  that  all  the  facts  arc 
verified,  and  the  proper  parties  represented 
before  the  Court,  and  the  other  JMS6 
chooses  to  look  into  these  details  himself.--: 

ED.  L.  O.]       .  ,  ♦    ;„.  ,    v,  ,  .«•»-;,• 
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PARLIAMENTARY  NOTICES. 

Mir  <  f   

NOW-PAROCHIAL  REGISTRIES. 

We  have  already  laid  before  our  readers 
the  Report  of  the  Commissioners  appointed 
to  inquire  into  the  state  of  non-parochial 
registries  (17  L.  O.  65,  71 J  which  is  of 
considerable  value  as  to  the  admissibility  in 
evidence  of  this  mass  of  documents,  and  a 
bill  has  been  introduced  in  the  present  ses- 
sion for  the  purpose  of  carrying  its  recom 
mendations  into  effect.    This  we  have  also 
given  (1 7  L.  O.  807).    Its  object  is  to  de 
posit  all  the  best  description  of  non-parochia 
registries  of  births,  deaths  and  marriages  in 
the  General  Register  Office,  and  to  enact 
that  the  registers  shall  be  deemed  in  legal 
custody,  and  shall  be  receivable  in  evidence 
in  all  courts  of  justice,  subject  to  the  provi 
sions  contained  in  the  intended  act.  We 
doubt,  however,  whether  this  act  should  be 
made  to  extend  to  the  registrar  of  the 
Quakers.    It  is  admitted  in  the  Report  of 
the  Commisfiionew  "  that  they  exhibit  an 
admirable  specimen  of  the  state  to  which 
order  and  precision  may  be  carried  in  the 
classification  and  arrangement  of  records  of 
this  description"  (17  L.  O.  69) ;  and  it  is 
to  be  observed  that  they  have  not  only  a 
complete  machinery  for  the  purpose,  but  a 
registering  officer  recognized  by  the  act  for 
the  Registration  of  Births,   Deaths  and 
Marriages,  6  &  7  W.  4,  c.  16,  ss.  30  &  31 


of  it,  as  a  very  inconvenient  and  unsatis- 
factory course,  and  bills  of  this  nature  are 
now  referred  to  a  private  committee,  con- 
sisting of  members  connected  with  the  bill, 
and  certain  selected  legal  members  of  the 
House  ;  and  we  understand  that  where  the 
bill  is  unopposed,  and  there  is  no  doubt  as 
to  the  facts,  the  course  has  been  not  to  call 
the  witnesses  again  before  the  committee, 
but  to  take  the  printed  evidence  before  the 
House  of  Lords  as  sufficient.    In  the  ensu- 
ing session,  we  believe  that  it  is  intended 
to  make  some  further  alteration  as  to  these 
bills. 

THE  COPYHOLP  ENFRANCHISEMENT  RILL. 

The  Copyhold  Bill  was  read  a  third  time 
in  the  House  of  Commons  on  Wednesday, 
and  is  now  fairly  landed  in  the  House  of 
Lords.  As  it  is  little  more  than  a  per- 
missive bill,  we  think  there  is  every  pro- 
bability of  its  passing  into  a  law  in  the  pre- 
sent Session.  It  is  only  an  instalment  of 
what  is  due  ;  but  still,  as  it  stands,  we  an- 
ticipate many  beneficial  results  from  it. 
We  shall  advert  more  fully  to  it  in  our 
next. 


OBJECT  OF  THE  BANKRUPT 
LIABILITY  BILL. 


The  bill  now  in  committee  of  the  House  of 
Commons,  is  the  same  bill  as  that  printed 
I  p.  146,  ante,  '*  for  the  better  Protection  of 
5L  *    Hi        registries  are  established  Partiea  dealing  ^  Persons  ^  to  the 
nrough   t  the  country,  and  are  quite  satis.  Bankrupt  Laws;"  except  that  in  the  1st 
actory  to  the  parties,  we  do  not  thmk  there  Lection  the  following  addition  is  made 

u \rt fC-en \u"Wl,,for  dMturb,n?  th«*  "or  *»  any  execution  founded  on  a  judg. 

UK  central  office,  ment  on  a"  warrant  of  attorney  orcof- 

thus  png  the  parties  desirous  of  making  novit,  given  by  ^  bankrupt  by  way  of 

tZu      rmU-      ad?ltlonal  exPense   and  such  fraudulent  preference." 

rlTt'     i*?  J?  ^  observfd  that  the  It  may  be  useful  to  observe  that  the  81st 

entries  of  the  Quakers  are  the  only  ones  section  of  6  G.  4,  c.  16,  is  the  same  as  the 

oeionging  to  any  branch  of  Protestant  Dis-  proposed  enactment,  except  that  there  con- 

r^  steU                           518         nave  tracts  and  other  dealings  and  transactions 

t TJ    rimama&esJas  wdl  M  births  and  were  rendered  valid  which  took  place  "  more 

fooh-n  '         -y  8      ,  much  °n  the  same  than  two  calendar  months  before  the  issuing 

njfeag  as  registrars  of  the  Church  of  Eng-  0|  the  commission  :"  whilst  in  the  present 

[  bill  the  words  are  "  before  the  date  and 
issuing  of  the  fiat ;"  and  except  also  that 
conveyances  are  not  included  in  the  present 
bill.  By  Sir  Edward  Sugden's  Act,  2  Vict, 
c.  11,  s.  12,  (for  which  see  p.  117,  ante,) 
bond  fide  conveyances,  before  the  date  and 
issuing  of  the  fiat,  are  protected ;  but  that 

f«*ent  session,  the  committee  "on  the  bill  I  Tv™  ^  T  TTn  °?? 

^  tobe  a  committee  of  the  whole  house    def^S  accor^nto  *J  6 ,G'  4>  «• 
the  evidence  was  taken  h«W  if  ™ It  and  the  Present  blU  »  th^f  evideQtl> 


ua  registrars  oi  tne  unurcn  ot  JSng- 
m  and  the  Jews,  which  it  is  not  intended 
w  disturb. 

DIVORCE  BILL8. 

Aa  important  change  has  very  recently 
*ea  made  in  the  practice  of  the  House  of  i 
J-ommon*  with  respect  to  divorce  bill* 
»  former  sessions,  and  in  a  part  of  th 


taalong 


nee  was  taken  before  it.    This  I 
beea  complained  of,  to  say  the  fetal  ^nded  t0  ^nefit  °f  **  recent 
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Practical  Points.— Changes  in  the  Law. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


LIABILITY  OF  SXBCUTOB.  AND  TRUSTEE. 

An  executor  will  be  guilty  of  a  devastavit 
if  he  applies  the  assets  in  payment  of  a 
claim  which  he  is  not  bound  to  satisfy. 
Com.  Dig.  Administration  (I.  1);  Vez  v. 
Emery,  5  Ves.  141  ;  as  if  he  makes  dis- 
bursement? in  the  schooling,  feeding,  or 
clothing  of  the  children  of  the  deceased 
subsequently  to  his  decease.   Giles  v.  Dyson, 

1  Stark.  N.  P.  C.  32.  So  if  he  paya  a  bond, 
founded  on  a  usurious  contract,  or  a  bond 
ex  turpi  causd,  such  payment  will  amount 
to  a  devastavit  as  well  against  legatees  as 
creditors.  Winchcombe  v.  Bishop  of  Win- 
chester, Hobart,  167.  So  if  the  testator 
was  bound  in  a  joint  obligation,  and  he  dies 
before  the  co-obligor,  the  executor  is  not 
liable  on  the  instrument  at  law ;  and  there- 
fore, if  he  pays  the  sum  due  upon  it,  he 
will  be  guilty  of  a  devastavit.  But  the 
executor  is  not  bound  to  plead  the  Statute 
of  Limitations  to  an  action  commenced 
against  him  by  a  creditor  of  the  testator. 
Norton  v.  Tucker,  I  Atk.  526.  Thus,  if  the 
surplus  of  the  personal  estate  afterpayment 
of  the  debts  and  legacies,  be  bequeathed  to 
a  residuary  legatee  and  several  creditors, 
although  barred  by  the  Statute  of  Limita- 
tions, commence  actions  against  the  execu- 
tor, equity  will  not,  on  his  refusal  to  plead 
the  statute,  compel  him  to  plead  it  in  favour 
of  the  residuary  legatee.  Ex  parte  Dewd* 
ney,  15  Ves.  498.  But  under  the  common 
decree  in  an  administration  suit,  a  creditor 
applied  to  prove  a  debt  which  was  barred 
by  lapse  of  time,  and  the  executor  refusing 
to  interfere,  the  plaintiff,  a  residuary  lega- 
tee, insisted  upon  setting  up  the  objection 
of  the  statute  :  it  was  held,  that  it  was 
competent  for  the  plaintiff  or  any  other 
person  interested  in  the  fund,  to  take  ad- 
vantage of  the  statute  before  the  Master, 
notwithstanding  the  refusal  of  the  executor. 
iShewen  v.  Vanderhorst,  1  Russ.  &  M.  340  ; 

2  Kuss.  &  M.  75.  See  2  Wins,  on  Exors, 
p.  1278.  It  has  very  recently  been  held 
by  Lord  Longdate,  M.  R.,  that  a  trustee 
for  a  married  woman  having  received  notice 
of  a  charge  executed  by  her,  was  held  per- 
sonally liable  for  payments  afterwards  made 
to  her,  and  that  notwithstanding  the  valid- 
ity of  the  charge  was  disputed  by  her,  and 
no  application  had  been  made  for  an  injunc- 
tion.   Hodgson  v.  Hodgson,  2  Keen,  704. 


CHANGES  IN  THE  LAW 

IN  THE  PBESENT  SESSION  OF  P  ABU  AM  ENT»t 

No.  II. 

2  Vict.  c.  12. 

SEDITIOUS  SOCIETIES  AND  PUBLICATION'S. 

An  Act  to  amend  an  4<  t  of  the  thWui-ninth, 
gear  of  King  George  the  Third,  for  the  more 
'effectual  Suppression  of  Son,- ties  established 
for  seditious  and  treasonable  purposes,  and 
for  preventing  treasonable  and  seditious  prac- 
tices, and  to  put  an  end  to  certain  proceedings, 
now  pending  under  the  said  act. 

[4th  Jane,  1839.] 

|  .—39  G.  3,  p.  79.    Repeal  of  39  G.  3,  c  /9. 
s.  27- — Whereas  in  an  act  passed  in  the  thirty- 
ninth  year  of  the  reign  of  King  George  the 
Third,  intituled  •«  An  act  for  the  more  effectual 
suppression  of  societies  established  for  sediti- 
ous and  treasonable  purposes,  and  for  the  better 
preventing  treasonable  and  seditious  practices/-* 
certain  provisions  are  contained  to  restrain 
the  printing  or  publishing  of  any  papers  or 
books  whatsoever,  which  should  be  meant  or  in- 
tended to  be  published  or  dispersed,  without  the 
name  and  place  of  abode  of  the  printer  thereof 
being  printed  thereon  in  manner  in  the  said  act 
specified.  And  whereas  the  said  provisions  iuve 
given  occasion  to  many  vexatious  proceedings 
at  the  instance  of  common  informers,  and  it  is 
expedient  to  discourage  the  same ;  Be  it 
therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Com-* 
mons,  in  this  present  parliament  assemblcd.and 
by  the  authority  of  the  same,  that  so  much  of 
the  said  act  as  enacts  that  every  person  who 
after  the  expiration  of  forty  days  after  the  pas- 
sing of  the  said  act,  shall  priut  any  paper  or 
book  whatsoever  which  shall  be  meant  or 
intended  to  be  published  or  dispersed,  whe- 
ther the  same  shall  be  sold  or  given  away,  shall 
print  upon  the  front  of  every  such  paper,  if  the 
same  shall  be  printed  on  one  side  only,  and 
upon  the  first  and  last  leaves  of  every  paper  or 
b»,ok  which  shall  consist  of  more  than  one  leaf, 
in  legible  characters,  his  or  her  name,  and  the 
name  of  the  city,  town,  parish,  or  place,  and 
als<o  the  name  if" any  of  the  square,  street,  lane, 
court,  or  place  in  which  his  or  her  dwelling 
bouse  or  usual  place  of  abode  shall  be,  and 
that  every  person  who  shall  omit  so  to  print 
his  name  and  place  of  abode  on  every  such 
p.iper  or  book  primed  by  him,  and  also  every 
person  who  shall  publish  or  disperse,  or  assist 
in  publishing  or  dispersing,  either  gratis  or 
for  money,  any  printed  paper  or  book  which 
shall  have  been  primed  after  the  expiration  of 
forty  days  from  the  passing  of  the  said  act,  and 
on  which  the  name  and  place  of  abode  of  the 
person  printing  the  same  shall  not  be  printed 
as  aforesaid,  shall  for  every  copy  of  such  paper 
so  published  or  dispersed  by  him  forfeit  and 
pay  the  sum  of  twenty  pounds,  shall  be  and  the 
same  is  hereby  repealed. 

2.  Penalty  upon  printers  for  not  printing 
their  name  and  residence  on  every  paper  or  hook  f 
and  on  persons  publishing  the  same. 
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—And  be  it  enacted,  that  every  person  who 
after  the^  passing  of  this  act,  shall  print  any 
paper  or  book  whatsoever,  which  shall  be 
meant  to  be  published  or  dispersed,  and  who 
shall  not  print  upon  the  front  of  every  such  pa- 
per,  if  the  same  shall  be  printed  on  one  side 
only,  or  upon  the  first  or  lust  leaf  of  every  pa- 
per or  book  which  shall  consist  of  more  than 
one  leaf,  in  legible  characters,  his  or  her  name 
and  usual  place  of  abode  or  business,  and  every 
person  who  shall  publish  or  disperse,  or  assist 
in  publishing  or  dispersing,  any  printed  paper 
or  hook  on  which  the  name  and  place  of  abode 
of  the  person  printing  the  same  shall  not  be 
printed  as  aforesaid,  shall  for  every  copy  of 
such  paper  so  printed  by  him  or  her  forfeit  a 
snm  of  not  more  lhau  five  pounds :  Provided 
always,  that  nothing  herein  contained  shall  be 
construed  to  impose  any  penalty  upon  any 
person  for  priming  any  paper  excepted  out  of 
the  operation  of  the  said  act,  either  in  the  said 
act  or  by  any  act  made  for  the  amendment 
thereof. 

3.  As  to  book*  and  papers  printed  at  the 
University  presses. — And  be  it  enacted,  that  in 
the  case  of  books  or  papers  printed  at  the 
University  press  of  Oxford,  or  the  Pitt  press  of 
Cambridge,  the  printer,  instead  of  printing  his 
name  thereon,  shall  print  the  following  word* : 
"  Printed  at  the  University  Press,  Oxford," 
or  "  The  Pitt  Press,  Cain  bridge/'  as  the  case 
may  be. 

4.  No  actions  fur  penalties  to  be  commenced 
ea'cept  in  the  name  of  the  attorney  or  solicitor 
general  in  England,  or  the  Qu  fen's  advocate 
in  Scotland. — Provided  alwavs,  and  be  it  enac- 
ted, that  it  shall  not  be  lawful  for  any  person 
or  persons  whatsoever  to  commence,  prosecute, 
enter,  or  file,  or  cause  or  procure  to  be  com- 
menced, prosecuted,  entered,  or  tiled,  any 
action,  bill,  plaint,  or  information  in  any  of 
her  Majesty's  courts,  or  before  any  justice  or 
justices  of  the  peace,  against  any  person  or 
persons,  for  the  recovery  of  any  tine,  penalty, 
or  forfeiture  made  or  incurred,  or  which  may 
hereafter  be  incurred  under  the  provisions  of 
this  act,  unless  the  same  be  commenced,  prose- 
cuted, entered,  or  filed  in  the  name  of  her 
Majesty's  Attorney  General  or  Solicitor  Gene- 
ral in  that  part  of  Great  Britain  called  Eng- 
land, or  her  Majesty's  Advocate  for  Scotland 
(as  the  case  may  be"  respectively)  ;  and  if  any 
action,  bill,  plaint,  or  information  shall  be 
commenced,  prosecuted,  entered,  or  filed  in 
the  name  or  names  of  any  other  person  or  per- 
sons than  is  or  are  in  that  behalf  before  men- 
tioned, the  same,  and  every  proceeding  there- 
upon had,  are  bercby  declared  and  the  same 
shall  be  null  and  void  to  all  intents  and  pur- 
poses. 

5.  Persons  suedhefore  the  passing  of  this  act 
for  penaltiex  incurred  under  the  recited  act,  map 
apply  to  the  Court  or  to  a  Judge  to  stay  proceed- 
ings vpvn  certain  conditions. — And  be  it  enact- 
ed, that  immediately  alter  the  passing  of  this 
act  it  shall  be  lawful  for  nnv  person  against 
whom  any  original  writ,  suit,  action,  bill, 
plaint,  or  information  shall  have  been  sued  out, 
commenced,  or  prosecuted,  ou  or  before  the 


day  of  the  passing  of  this  act,  for  the  recovery 
of  any  pecuniary  penalty  or  penalties  incurred 
under  the  said  recited  act,  to  apply  to  the 
court  in  which  such  original  writ,  suit,  action, 
bill,  plaint,  or  information  shall  have  been 
sued  out,  commenced,  or  prosecuted,  if  such 
court  shall  be  sitting,  or  if  such  court  shall  not 
be  sitting,  to  any  judge  of  either  of  the  superior 
courts  at  Westminster,  or  to  any  justice  of  the 
peace  before  whom"  any  such  plaint  or  informa- 
tion shall  be  pending  or  any  conviction  shall 
have  been  bad  or  obtained,  or  to  anv  other 
justice  of  the  peace  acting  for  the  same  county, 
riding,  division,  city,  borough,  or  place,  as  the 
justice  of  the  peace  before  whom  such  plaint 
or  information  shall  be  pending  or  such  con- 
viction shall  have  been  had  or  obtained,  for  an 
order  that  such  writ,  «nit,  action,  bill,  plaint  or 
information  shall  be  discontinued,  or  such  con- 
viction be  quashed,  upon  payment  of  the  costs 
thereof  out  of  pocket  incurred  to  the  time  of 
such  application  being  made,  such  costs  to  be 
taxed  according  to  the  practice  of  such  court, 
or  in  cisc  of  any  proceeding  before  a  justice, 
to  be  taxed  and  ascertained  by  such  justice ; 
and  every  such  court  or  judge,  or  justice  of 
the  peace,  as  the  ease  may  be,  is  hereby  autho- 
rized and  required,  upon  such  application,  and 
proof  that  sufficient  notice  has  been  given  to 
the  plaintiff  or  informer,  or  to  his  attorney,  of 
the  application,  to  make  such  order  as  afore- 
said ;  and  upou  the  making  such  order,  and 
payment  or  tender  of  such  costs  as  aforesaid, 
such  writ,  Buit,  action,  bill,  plaint,  or  informa- 
tion shall  be  forthwith  discontinued,  or  such 
conviction  shall  be  quashed,  as  the  case  may 
be  :  Provided  always,  that  in  all  cases  in  which 
any  such  writ,  suit,  action,  bill,  plaint,  or  in- 
formation shall  have  been  sued  out  or  com- 
menced subsequently  to  the  sixteenth  day  of 
April  one  thousand  "eight  hundred  and  thirty- 
nine,  it  shall  be  lawful  for  such  court,  judge, 
or  justice  as  aforesaid  to  make  such  order  for 
discontinuing  the  same,  or  quashing  any  con- 
viction had  thereon,  without  payment  of  any 
costs ;  and  in  every  such  case,  on  the  making 
of  such  order,  such  writ,  suit,  action,  bill, 
plaint,  or  information  shall  be  forthwith  dis- 
continued, or  such  Conviction  shall  be  forthwith 
quashed,  as  the  case  may  be  :  Provided  always, 
that  nothing  herein  contained  shall  be  deemed 
or  taken  to  enable  any  person  to  recover  back 
any  money  paid  before  the  passing  of  this  act 
in  pursuance  of  any  judgment  or  conviction 
duly  obtained  under  the  provisions  of  the  said 
recited  act. 

6*.  Former  acts  and  this  act  to  be  construed  as 
one  act. — And  be  it  enacted,  that  the  said  act, 
and  all  acts  made  for  the  amendment  thereof, 
except  so  far  as  herein  repealed  or  altered, 
shall  be  cousirued  as  one  act  together  with 
this  act. 

7-  Act  tn-ty  be  amended.— And  be  it  enacted, 
that  this  act  may  be  amended  or  repea'e  1  by 
any  act  to  be  passed  in  this  present  session  of 
parliament. 


Digitized  by  Google 


182  New  Bills  in  Parliament. — Notices  of  New  Books:  Smyth's  Law  Officers  iff  Ireland. 


NEW  BILLS  IN  PARLIAMENT. 

LETTERS  PATENT  ACT  AMENDMENT. 

This  lull  recites  the  6  &  6  W.  4,  c.  S3,  by 
which  it  is  enacted  that  if  any  person  having 
obtained  any  letters  patent  as  therein  men- 
tioned, shall  give  notice  as  thereby  required  of 
his  intention  to  apply  to  his  Majesty  in  counsel 
for  a  prolongation  of  his  term  of  sole  using 
and  vending  his  invention,  and  shall  petition 
his  Majesty  in  council  to  that  effect,  it  shall  he 
lawful  for  any  person  to  enter  a  caveat  at  the 
council  office,  and  if  hi*  Majesty  shall  refer  the 
consideration  of  such  petition  to  the  Judicial 
Committee  of  the  Privy  Council,  and  notice 
shall  be  first  given  to  any  person  or  persons 
who  shall  have  eatered  such  caveats,  the  peti- 
tioner shall  be  heard  by  his  counsel  and  wit- 
nesses to  prove  his  case,  and  the  persons  enter- 
ing caveats  shall  likewise  be  heard  by  their 
counsel  and  witnesses,  whereupon,  and  upon 
hearing  and  enquiry  of  the  whole  matter,  the 
Judicial  Committee  may  report  to  his  Majesty 
that  a  further  extension  of  the  term  iu  the  said 
letters  patent  shall  be  granted,  not  exceeding 
seven  years,  and  his  Majesty  is  thereby  autho- 
rised, and  empowered,  if  he  shall  think  fit,  to 
grant  new  letters  patent  for  the  said  invention 
for  a  term  not  exceeding  seven  years  after  the 
expiration  of  the  first  term,  any  law,  custom  or 
usage  to  the  contrary  notwithstanding  j  pro- 
vided thai  no  such  extension  shall  be  granted  if 
the  application  by  petition  shall  not  be  made  and 
prosecuted  with  effect  before  the  expiration  of 
the  term  originally  granted  in  such  letters 
patent :  And  reciting  that  it  has  happened  since 
the  passing  of  the  said  act,  and  may  again  hap- 
pen, that  parties  desirous  of  obtaining  an  ex- 
tension of  the  term  granted  in  letters  patent  of 
which  they  are  possessed,  and  who  may  have 
presented  a  petition  for  such  purposes  iu  man- 
ner by  the  said  recited  act  directed,  before  the 
expiration  of  the  said  term,  may  nevertheless 
be  prevented  by  causes  over  which  they  have 
no  control  from  prosecuting  with  effect  their 
application  before  the  Judicial  Committee  of 
the  Privy  Council ;  and  it  is  expedient  there- 
fore that  the  said  Judicial  Committee  should 
have  power,  when  under  the  circumstances  of 
the  case  they  shall  see  fit,  to  entertain  such  ap- 
plication, and  to  report  thereon,  according  to 
the  provisions  of  the  said  recited  act,  notwith- 
standing that  before  the  hearing  of  the  case 
before  them  the  terms  of  the  letters  patent 
sought  to  be  renewed  or  extended  may  have 
expired :  be  it  therefore  enacted  that  so  much 
of  the  said  recited  act  as  provides  that  no  ex- 
tension of  the  term  of  letters  patent  shall  be 
granted  as  therein  mentioned  if  the  application 
by  petition  for  such  extension  be  not  prose- 
cuted with  effect  before  the  expiration  of  the 
term  originally  granted  in  such  letters  patent, 
shall  be  and  the  same  is  hereby  repealed. 

2.  That  it  shall  be  lawful  for  the  Judicial 
Committee  of  the  Privy  Council,  iu  all  cases 
where  it  shall  appear  to  them  that  any  applica- 
tion for  an  extension  of  the  term  granted  by 
any  letters  patent,  the  petition  for  which  ex- 
tension shall  have  been  referred  to  them  for 


their  consideration,  has  net  been  prosecuted 
with  effect  before  the  expiration  of  the  said 
term  from  any  other  causes  than  the  ne^lector 
default  of  the  petitioner,  to  entertain  such  ap. 
plication,  and  to  report  thereon  as  by  the  said 
recited  act  provided,  notwithstanding  the  term 
originally  granted  in  such  letters  patent  may 
have  expired  before  the  hearing  of  such  appli- 
cation ;  and  it  shall  be  lawful  for  her  Majesty*  if 
she  shall  think  fit,  on  the  report  of  tie  said 
Judicial  Committee  recommending  an  exten- 
sion of  the  term  of  such  letters  patent,  to  grant 
such  extension,  or  to  grant  new  letters  patent 
for  the  invention  or  inventions  specified  ia  such 
original  letters  patent,  for  a  term  not  exceed- 
ing seven  years  after  the  expiration  of  the  term 
mentioned  in  the  said  original  letters  patent : 
provided  always  that  no  such  extension  or  new 
letters  patent  shall  be  granted  if  the  petition 
for  the  same  shall  not  have  been  presented  as 
by  the  said  recited  act  directed  before  the  expi- 
ration of  the  term  sought  to  be  extended,  nor 
unless  sufficient  reason  shall  be  shown  to  the 
satisfaction  of  the  said  Judicial  Committee  for 
the  omission  to  prosecute  with  effect  the  said 
application  by  petition  before  the  expiration  of 
the  said  term. 
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Chronicle  of  the  Law  Officers  of  Ireland, 
containing  Lists  of  the  Lord  Chancellors 
and  Keepers  of  the  Great  Seal,  Masters 
of  the  Hulls,  Chief  Justices  and  Judges 
of  the  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer,  Attorneys,  and 
Solicitors   General,  with  the  Serjeants 
at  Law,  from  the  earliest  period ;  Dates 
and  Abstracts  of  their  Patents;  Fees 
and  Allowances  from  the  Crown,  Tenures 
of  Offices,  References  to   the  Records, 
and  Patents    of  Precedence.     Also  a 
Chronological  Table  of  the  Law  Officers, 
with  the  Promotions,  Deaths,  or  Resigna- 
ions,  from  the  Reign  of  Queen  Elizabeth 
to  the  present  time.    Judges'  Salaries  in 
1690,  and  as  fixed  by  the*  #  3  W.  4, 
with  an  Outline  of  the  Legal  History  of 
Ireland,  and  Copious  Indexes.    By  Con- 
stantino J.  Smyth,  B.  A.   London;  H. 
Butter  worth. 

We  think  this  is  a  useful  work,  and  great 
pains  and  reasearch  have  evidently  been 
taken  in  its  compilation.  Mr.  Smyth  states 
in  his  preface  that  :— 

"The  design  of  this  volume  is  to  supply  such 
information  in  this  neglected  portion  ot  Irish 
history  as  will  enable  the  profession,  and  the 
historical  and  antiquarian  student,  to  ascertain 
with  correctness  the  names  of  the  Great  Law 
Officers  of  Ireland,  and  the  times  in  which  they 
flourished.   Whilst  reference  in  ecclesiastical 
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history  and  in  the  peerage  has  been  rendered 
easy  and  familiar  by  the  numerous  memoirs 
m4  statistical  works  whieb  illustrate  those  de- 
triments* it  is,  to  say  the  least,  singular,  that 
no  list  of  the  Irish  Judges  has  been  published, 
!i«ad  it  certainly  cannot  be  accounted  for,  on 
tbe  ground  that  the  power  and  influence  exer- 
cised by  them,  and  attached  to  their  stations, 
were  loss  felt  and  acknowledged  by  the  various 
classes  of  society,  or  that  the  individuals  who 
filled  those  offices  and  successively  presided  in 


the  Irish  Courts  of  Law,  played  a  less  impor- 
tant part  in  the  general  history  of  the  country  ; 
although  an  attempt  is  made  in  the  present 
work  to  remedy  the  deficiency,  and  give  cor- 
rect lists  of  the  Judges  and  law  officers  of  the 
Superior  Courts,  it  is  impossible  in  the  limits 
of  one  volume  to  supply  all  the  various  infor- 
mation the  subject  would  admit  of. 

"  The  lists  of  appointments  down  to  the  ac- 
cession of  George  the  Third,  have  been  se- 
lected from  the  repertory  of  Patentee  Officers, 
collected  and  arranged  by  Mr.  Lodge,  and 
first  printed  in  the  Litter  Hibernies,  but  as  no 
part  of  that  work  was  ever  published,  they 
have  remained  almost  unnoticed.  The  ap- 
pointments from  1/60  have  been  collected  from 
the  best  and  most  authentic  sources.  These 
abstracts  of  patents  contain  the  name  of  the 
individual  appointed  to  the  office  ;  the  succes- 
sion, that  is,  in  whose  place  or  on  what  occa- 
sion the  persou  was  appointed  ;  the  date  of  the 
Sovereign's  Letter  or  Privy  Seal  for  the  ap- 
pointment ;  the  date  of  the  patent;  the  term 
for  which  the  office  was  granted ;  the  fee  or 
salary  annexed  to  the  office,  and  some  of  the 
early  patents  contain  entries  of  payments  for 
offices  previously  tilled  by  the  individual;  the 
year  of  the  sovereign's  reign,  and  the  roll  or 
authority  quoted  for  the  appointment.  The 
term  of  office  was  sometimes  during  life, 
sometimes  during  good  behaviour,  but  oftener 
during  the  sovereign's  pleasure ;  in  all  cases 
the  death  of  the  sovereign  determined  the 
commission.  In  the  year  1 782  this  was  altered 
by  an  act  of  the  Irish  Parliament,  which  se- 
cured the  independence  of  the  Jadges,  and 
declared  their  commissions  shall  continue 
during  good  behaviour,  and  notwithstanding 
the  demise  of  the  crown.  Mr.  Lodge  only 
notices  those  appointments  of  which  some  roll 
or  record  existed ;  hence  it  was  impossible  to 
form  a  perfect  series,  from  the  destruction  of 
many  records ;  for  instance  in  the  time  of 
Cantoc,  chancellor,  all  the  records  of  Chancery 
down  to  the  reign  of  Edward  I.,  were  destroyed 
by  fire. 

ik  n"  Numerous  chasms  and  omissions  may  be 
observed  in  the  succession  of  appointments ;  as 
far  as  the  twenty-sixth  year  of  Henry  the  eighth 

'  the  series  is  frequently  interrupted  and  broken; 
from  that  date  the  lists  are  carried  down  with 
tolejiabje  regularity  to  the  year  16 14.  Prom  that 

a,$0l  \$$>  there  is  a  chasm  very  obviously  to 
be  accounted  for.    Cromwell's  rolls  com  mencc 

,i  jnl6A5,  from  which  time  or  from  the  Resto 

A'fl|tiqp-ti)eftt8,>vill  be  found  regular. 

,, ^ Many  pf  the  patents  are  continuations,  re- 
newala  ox  amendments  of  former  grauts.  The 


n umber  of  Judges  in  each  court  was  very  un- 
certain. Edward  2,  being  informed  that  there 
were  more  justices  appointed  than  there  ought 
to  be  in  the  King's  Bench  in  Ireland,  issued 
writs  to  discharge  and  remove  all  but  three  of 
the  most  efficient  of  them,  yet  untill  the  reign 
of  Elizabeth  two  would  appear  to  have  been  the 
usual  number  in  the  King's  Bench  and  Exche- 
quer. 

**  The  separation  oF  the  Common  Pleas  and 
Exchequer  would  appear  not  to  have  taken 
place  at  so  early  a  period  in  Ireland  as  in  Eng- 
land. In  Prynn's  Collections  writs  are  men- 
tioned which  were  issued  to  the  sheriffs  of  the 
different  counties,  concerning  the  jurisdiction 
and  settling  of  the  Court  of  Common  Pleas  iu 
the  sixth  of  Edward  the  third,  according  to 
the  great  charter  and  the  Court  of  Common 
Pleas  in  England.  In  the  reign  of  Queen 
Elizabeth  a  third  Judge  w.is  added  in  each 
Court,  and  with  very  few  exceptions  was  con- 
tinued by  her  successors.  A  fourth  was  ap- 
pointed in  1794. 

"  The  chronological  table  gives  the  promo- 
tions, deaths  and  resignations,  from  the  time  of 
Queen  Elizabeth,  with  the  dates  of  those 
changes ;  (a  similar  table  of  the  law  officers  of 
England  was  published  some  years  since;) 
also  lists  of  those  in  office  on  the  accession  of 
each  sovereign;  the  dates  of  the  promotions 
are  those  in  the  patents.  In  some  few  in- 
stances, where  the  patent  was  not  finished,  or 
where  from  some  other  cause  the  exact  date 
of  the  patent  could  not  be  ascertained,  that  of 
the  royal  letter  or  privy  seal  is  substituted. 

"In  the  chronological  table  and  index  the 
computation  has  been  adopted  from  the  first 
year  of  the  reigning  king  or  queen,  and  not 
from  the  first  of  January  in  each  year :  thus 
the  reign  of  Queen  Elizabeth  began  November 
17,  1558,  consequently  every  promotion  or 
death  which  might  have  taken  place  before 
November  17,  1559,  will  be  found  under  the 
fir?t  year,  1568;  the  same  rule  has  been  ob- 
served throughout. 

M  A  list  of  those  who  had  patents  of  prece- 
dence together  with  tables  of  offices  created 
at  different  periods,  of  the  salaries  in  1690  and 
at  the  present  time  are  subjoined. 

**  In  the  Outline  of  the  Legal  Historv  will  be 
found  a  sketch  of  the  state  of  the  law  and  its 
administrators  at  different  periods.  The  au- 
thor, Mr.  Duhigg.  was  for  many  years  librarian 
to  the  King's  Inns.  It  does  not  extend  be- 
yond the  year  1806,  and  the  correctness  of 
the  individual  characters  he  has  traced  will  be 
admitted  by  those  really  acquainted  with  the 
history  of  the  country. 

"  As  a  work  of  this  nature  will  be  chiefly 
useful  for  reference,  the  Indexes  have  been 
formed  to  facilitate  that  object ;  and  it  is  hoped 
that  in  general,  and  in  the  most  important 
parts,  the  work  will  be  found  correct." 

The  historical  sketch  above  extracted  cannot 
fail  to  be  read  wth  interest. 
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GRIEVANCES  OF  THE  PROFESSION. 

NON-PAYMBNT  OF  COUKSBl/s  PBB8. 

Sir, 

It  Wits  with  no  little  pleasure  on  taking  tip 
the  Legal  Observer  for  Saturday,  the  25th  of 
May,  I  found  that  a  system,  which  has  now  ar- 
rived at  a  most  intolerable  height,  has  been 
made  the  subject  of  a  most  severe,  but  at  the 
same  time  a  most  just  animadversion,  by  one  of 
the  legal  profession,  who,  in  the  cause  of  jus- 
tice does  not  spare  his  own  unworthy  brethren. 
The  system  to  which  I  allude  is  the  very  com- 
monly lamented  one  of  defrauding  the  barrister 
or  special  pleader  out  of  his  just  earnings,  and 
is  adopted  by  a  set  of  beings,  who,  some  how 
or  other,  have  crept  into  the  profession,  and 
who,  styling  themselves  solicitors  and  attor- 
neys, enjoy  for  a  time  the  appellation  of  "  gen- 
tlemen." Under  this  disguise  they  are  allowed 
to  practise  these  frauds,  and  as  they  escape 
with  impunity,  they  laugh  at  any  attempt  to 
prove  the  dishonesty  of  their  practices,  and  to 
shew  them  that  as  a  barrister  is  supposed  to 
live  by  his  labour  us  well  as  any  other  man, 
what  a  cruel  robbery  it  is  to  deprive  him  of  his 
fees — the  only  answer  one  can  obtain  is,  "  Oh, 
it  is  considered  all  fair  game  to  make  young 
barristers  work  for  nothing." 

But,  Mr.  Editor,  can  nothing  be  done  to  re- 
medy this  evil  ?  Surely  if  one  person  more 
than  another  would  feel  annoyed  at  the  prac- 
tice, it  must  be  the  honourable,  the  upright 
solicitor.  It  must  be  the  man  who,  zealous  in 
every  transaction  of  maintaining  the  respect- 
ability and  moral  purity  of  his  profession,  feels 
indignant  when  he  contemplates  the  reproach 
which  has  been  brought  upon  it  by  means  of 
a  class  of  practitioners,  who,  being  void  of  the 
least  particle  of  moral  feeling  and  common 
honesty,  are  only  deterred  from  committing  the 
most  disgraceful  acts,  by  the  hard  letter  of  the 
law,  and  from  a  dread  of  its  punishment. 

When  the  Incorporated  Law  Society  was 
first  established,  it  was  hailed  as  a  most  happy 
event,  as  being  a  means  of  keeping  the  profes- 
sion select — operating  like  a  winnowing  fan,  to 
blow  at  a  distance  the  chaff  of  the  profession. 
Sometime  after  its  institution,  the  examination 
of  articled  clerks,  previous  to  their  admission 
as  attorneys,  was  adopted,  which  very  judicious 
scheme  may  be  called  the  sieve  of  the  profes- 
sion {cribrum  legale)  through  which  those  only 
can  pass  who  are  qualified  by  a  certain  amount 
of  legal  knowledge;  and  then  through  the 
medium  of  the  Legal  Observer  many  a  profes- 
sional abuse  has  been  brought  to  light  and  ex- 
posed to  open  day,  which  would  otherwise 
have  remained  concealed.  And,  I  cannot  help 
thinking,  that  if  the  reputable  part  of  the  legal 
body,  and  more  especially  the  members  of  the 
Law  Society,  would  bestir  themselves,  and 
would  be  faithful  to  the  trust  reposed  in  them, 
a  great  deal  might  be  done.  A  man  who  loses 
at  cards,  or  at  a  horse-race,  is,  to  use  a  fami- 
liar expression,  "  cut,"  if  he  will  not  pay  bis 
debt,  simply  because  it  is  a  debt  of  honour, 
'id  there  is  no  law  but  the  law  of  honour  to 


compel  him.  Well  then,  bow  much  ratnef 
ought  those  attorneys  to  be  held  up  to  scorn, 
who  refuse  to  pay  that  which  is  not  only  a  debt 
of  honour,  but  of  honesty,  and  which  has  been 
earned  with  many  a  weary  attendance  at  Court, 
or  the  drudgery  at  chambers. 

A  Babristbr. 


SHARP  PRACTICE. 

Mr.  Editor, 
The  frequency  of  speculative  summonses  to 
set  aside  proceedings  upon  mere  technical 
grounds,  requires  some  check,  either  by  impo- 
sition of  costs,  or  the  direct  discountenance  of 
the  judges. 

One  of  the  inventions  resorted  to  at  the 
close  of  the  last  term  for  endeavouriug  to 
throw  a  cause  over  the  long  vacation,  was 
in  the  shape  of  a  summons  to  set  aside  the 
issue  and  notice  of  trial,  on  the  ground  that 
the  cause  of  action  was  not  mentioned  therein. 

It  seems  that  by  an  old  rule  of  Easter,  18 
C.  2,  in  making  up  the  issue,  the  declaration 
was  copied  entire.  Subsequently  came  the 
warrants  of  attorney,  with  their  ancient  subsi- 
diaries "John  Doe  and  Richard  Roe;"  but 
whose  services,  like  those  of  the  venerable 
guardians  of  the  night,  are  now  dispensed  with 
whenever  practicable. 

The  last  rule,  Hilary  Term,  4  W.  4,  Form, 
No.  1,  seemed  to  have  set  the  whole  question 
at  rent,  by  directing  that  the  declaration  should 
be  copied  from  the  words,  "  For  that  whereas;" 
and  so  thought  the  Court  of  Exchequer  in  the 
case  of  Balls.  Hamlet,  1  Cromp.  Mee.  &  Ros» 
in  which  it  was  held  by  Mr.  Baron  Parke,  that 

the  manner  by  which  issues  are  now  directed 
to  be  framed,  does  not  require  that  the  form 
of  action  should  be  stated." 

1  n  opposition  to  this,  however,  Mr.  Justice 
Littledale  has  held  at  chambers,  that  the  form 
of  action  should  be  specially  stated  in  the  issue; 
but  allowed  a  party  to  amend  on  payment  of 
costs.  So  that  the  objecting  party  did  not 
gain  an  entire  overthrow  of  the  proceedings, 
although  he  was  something  in  pocket  by  the 
operation. 

In  a  case  of  my  own  the  other  day,  one  of 
the  judges,  on  my  citing  the  case  of  Balls. 
Hamlet,  at  once  refused  the  application  of  my 
opponent  to  set  aside  my  issue  ;  by  which,  had 
it  been  granted,  the  action  would  have  been 
suspended  till  Michaelmas  Term. 

Is  it  not  degrading  to  the  profession,  as  a 
"noble  science,"  that  such  contemptible 
shifts  to  avoid  or  postpone  a  fair  trial  of  a 
question,  should  be  permitted  ?  Every  issue  by 
a  "  copy  of  a  declaration,"  must  sufficiently  dis- 
close the  cause  of  action,  or  rather  repeat 
that  which  a  defendant  has  already  had  in  bis 
particulars  of  declaration,  and  render  any  fur* 
ther  tautology  quite  unnecessary. 

I  do  not  wish  to  see  records  disgraced  by 
bad  spelling,  bad  grammar,  or  omissions;  and 
perhaps  a  small  fine  might  be  necessary  to  pre- 
serve a  proper  accuracy  in  this  respect :  but 
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none  of  this  should go  to  the  "informer."  No 
encouragement  of  this  sort  should  he  held  out 
for  this  amiahle  interchange  <»f  civilities.  And 
on  no  account  should  a  plaintiff  or  defendant 
bp  prejudiced  by  these  paltry  efforts  of  their 
legal  antagonists,"  either  by  setting  aside  or  de- 
laying proceedings  on  simple  technical  grounds. 
The  fines  should  go  to  cheer  and  comfort  the 
latter  days  of  decayed  professional  men,  having 
become  too  aged  and  too  poor  to  make  any 
more  blunders ;  but  the  Law  Society  would 
set  a  noble  example,  by  blackballing  any  can- 
didate  for  membership,  who  had  been  guilty 
of  extremes  of  sharp  practice  of  this  descrip- 
tion. 

One  word  on  the  subject  of  attornies  wearing- 
gowns  in  courts  of  justice.  If  it  would  elicit 
a  little  more  respect  and  kindness  towards 
them,  either  from  the  bar  or  the  bench,  it  would 
be  highly  desirable.  Something  is  necessary  to 
put  them  in  somewhat  of  a  different  position  to 
that  in  which  they  stand  at  present  iu  relation 
to  both  these  branches  of  the  court.  Heavily- 
taxed  by  the  government, — having  paid  large 
premiums  to  be  articled  in  the  profession,— 
a  larger  sum  still  (towards  another  severe  tax, 
the  Law  Book  monopoly)  for  their  library; 
having  undergone  a  rigorous  examination  with 
the  chance  of  (to  use  a  phrase  of  one  of  the 
judges)  **  being  plucked,"  they  enter  the  courts 
of  justice,  and  sit  in  a  hole  or  trench  with  some 
of  the  lowest  members  of  the  profession.  And 
then  at  chambers,  before  encountering  the 
person  of  the  judge  (who  arrives  at  a  late  hour, 
jaded  with  the  fatigues  of  the  day,)  the  waiting 
room  of  the  attornies  is  paved  tcith  stones,  and 
in  damp  weather  their  situation  is  not  prefer- 
able to  the  station  of  the  waterman  of  a 
Hackney  Coach  stand.  In  Lord  Mansfield's 
time,  attornies  were  better  treated  ;  they  now 
look  for  better  days ;  and  to  the  vigour  of  their 
own  exertions  and  to  the  aid  of  your  excellent 
journal  (which  has  always  shewn  the  most 
friendly  feeling  to  our  branch  of  the  profes- 
sion), 1  hope  they  will  be  indebted  for  being 
some  day  or  other  placed  in  the  position  they 
desire  to  occupy,  as  important  officers  of  the 
superior  courts  of  justice. 

Civis. 


INCONVENIENCES  AT  THE 
ASSIZE  COURTS. 


To  the  Editor  of  the  Legal  Observer. 

In  connection  with  the  observations  which 
have  recently  appeared  in  your  pages  on  the 
subject  of  "  Attorneys  wearing  Cowns  in 
Court,"  should  it  not  be  borne  in  mind  that 
a  room  for  attorneys  would  be  required  ?  Cer- 
tainly they,  as  much  as  barristers,  would  need 
such  an  apartment.  But  I  would  take  the 
liberty  of  remarking  that,  whether  the  prac- 
tice of  attorneys  appearing  iu  gowns  be  revived 
or  not,  it  may  reasonably  be  required,  for  the 
convenience  of  attorneys,  that  a  room  should 
be  provided  for  them,  iu  which  they  could 
with  safety  leave  their  luw-bags,  &c.  during 


their  attendance  in  Court.  Every  attorney 
having  had  business  in  Court  must  have  ex- 
j  perienced  the  necessity  for  such  an  accom- 
modation. An  extra  room  would  supply  all 
the  wanted  accommodation,  and  a  room- 
keeper  might  be  appointed  to  take  especial 
care  of  the  things  left  therein ;  which  indivi- 
dual, if  needed,  might  be  remunerated  by  a 
small  fee,  per  diem,  paid  to  him  by  each  attor- 
ney availing  himself  of  the  convenience. 

It  is  rather  surprising  that  so  little  care  has 
been  taken  to  provide  for  the  convenience  of 
attorneys  whilst  attending  the  Courts.  They 
are  the  only  "  officers  of  the  Court"  whose 
claims  in  that  respect  are  overlooked.  As 
such  officers  (presumed  always  to  be  present 
in  Court),  it  is  surely  reasonable  thut  they 
should  have  the  accommodation  suggested. 

These  observations  originated  from  the  ex- 
perience of  the  writer  as  an  attorney  attending 
the  Liverpool  Assizes.  In  that  capacity  an 
attorney  arrives  at  the  assize  town,  having  in 
his  charge  the  papers  and  important  docu- 
ments connected,  it  may  be,  with  two  or  three 
causes  which  he  is  about  to  try — which  papers 
and  documeuts  he  is  obliged  to  carry  about 
with  him,  from  day  to  day,  until  his  business 
has  been  concluded ;  and  so  (besides  his  per- 
sonal trouble)  incurs  a  risk  of  losing  them  in 
hia  peregrinations  between  his  inu  aud  the 
Court. 

It  is  not  a  mere  fiction  that  attorneys  are 
supposed  always  to  be  present  in  Court.  Only 
let  an  attorney  be  absent  when  his  cause  is 
called  on  !  How  does  he  fare  in  such  a  case  ? 
He  is  sued  for  negligence.  As  an  admitted 
officer  of  the  Court  then,  aud  as  an  attorney 
of  the  Court,  I  say  that  he  has  equal  right,  in 
justice  to  himself  and  his  client,  to  have  as 
much  freedom  of  access  to  all  the  offices  of 
the  Court,  and  to  every  part  of  the  Court,  as 
have  the  barristers,  or  any  of  those  official 
personages  who  are  actually  in  attendance  on 
the  Judge,  or  otherwise  engaged  in  the  busi- 
ness of  the  Court,  not  on  behalf  of  clients. 

It  may  be  asked, 44  who  doubts  it?"  I  reply 
(alluding,  as  before  observed,  to  ray  experience 
at  the  Liverpool  Assizes)  thut,  although  such 
right  is  theoretically  admitted,  practically  at- 
torneys meet  with  obstructions,  particularly 
from  the  door-keepers  of  the  Court,  who 
(being  police-men)  not  having  hud  much  ex- 
perience as  door-keepers,  frequently  over- 
stretch their  authority  by  refusing  admission 
to  attorneys  who  actually  have  busiuess  iu 
Court.  Are  there  not  many  attorneys  who 
have  been  obstructed  in  attempting  to  enter 
the  Courts  in  Liverpool  ?  Who  has  not  wit- 
nessed unseemly  altercations  commenced  by 
the  policeman  stationed  at  the  door  refusing 
admission  to  an  attorney,  notwithstanding  the 
lutter  condescended  to  urge  that  he  momen- 
tarily expected  his  cause  to  be  called  on,  or 
that  he  had  a  particular  enquiry  to  nuke  from 
some  "  olficer  of  the  Court?"  "  The  Court 
is  crowded,"  says  door-keeper,  **  aud  you 
can't  go  in.  There  is  that  crim.  con  case  on  ; 
there  is  no  room  ;  .ind  orders  have  been  given 
that  uo  more  persons  be  admitted."    In  vain 
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does  the  attorney  urge  that  he  has  occasion  | 

"  to  go  in )"  and,  independently,  that  he  it  j 
an  attorney  of  the  Court,—-"  I  don't  care  what 
you  are''  may  be  the  answer,  accompanied 
probably  with  a  by-no.means-agreeable  thrust 
from  the  fiat  or  staff  of  the  jack  in  office. 
When  the  assizes  were  first  held  in  Liverpool, 
an  absurd  rule  was  promulgated,  rendering  it 
necessary  lor  an  attorney  to  produce  a  sort  of 
admission  ticket  to  the  door-keeper,  and  I 
know  several  attorneys  were  denied  admission 
because  they  could  not  produce  a  ticket  l 

Contrast  sucb  a  state  Of  things  with  the  re. 
spect  shown  to  barristers,  by  virtue  of  the  wig 
and  gown  I  The  inflexible  door-keeper,  or 
other  official,  who  thought  nothing  of  opposing 
an  attorney's  entrance,  or  refusing  his  request, 
at  the  approach  of  a  wig  and  gown  (silk  or  stuff) 
all  at  once  becomes  the  paragon  of  official 
courtesy,  with  all  his  might  and  zealous  voice 
calling  out  "  make  way,  make  way  "  for  the 
barrister,  albeit  he  appears  with  "  briefless  bag 
collapsed,"  the  peregrinators  out  of  one  Court 
into  the  other,  being  generally  those  of  the  long 
robe  who  have  few  or  no  retainers  in  either. 

To  procure  similar  respect  for  attorneys,  I 
would  be  decidedly  favourable  to  their  wear- 
ing gowns  in  Court,  unless  tome  less  cumbrous 
distinction  would  suffice. 

It  has  often  been  complained  that  the 
Courts  at  Liverpool  are  inconveniently  small. 
There  may  be  some  foundation  for  the  com- 
plaint ;  but,  on  the  part  of  those  who  actually 
have  business  in  Court,  I  question  whether  the 
space  appropriated  for  mere  spectators  be  not 
amply  sufficient.  At  all  events,  unless  (in 
analogy  to  the  constitution  of  the  Lower 
House  of  Parliament)  all  the  Commons  iu 
England  are  supposed  to  be  present,  any  in- 
creased accommodation  for  mere  auditors 
would  only  have  a  tendency  to  create  more 
noise,  to  the  annoyance  of  the  Court,  the  ob- 
struction of  business,  and  occasioning  a  state 
of  things  described  by  Paddy  when  he  said  of 
an  uproarious  meeting  he  had  attended,  "  I 
never  heard  so  much  'silence*  in  my  life." 
A  Court  which  will  comfortably  admit  three 
hundred  spectators  is  surely,  to  all  intents 
and  purposes,  as  much  an  "  open  Court  "  as 
the  public  can  expect. 

I  have,  however,  one  suggestion  to  make, 
which,  if  adopted,  would  do  away  with  the 
bustle,  talking,  and  walking  in  and  out  of 
Court,  for  the  mere  purpose  of  ascertaining 
how  the  cause  list  stands,  to  enable  the  in- 
quirer to  judge  how  soon  he  may  be  wanted. 
All  this  would  be  prevented  by  the  Judge 
directing  an  officer  to  exhibit,  at  the  Court 
entrance,  a  cause  list,  with  such  of  the  causes 
as  had  been  disposed  of  struck  out,  and  shew, 
ing  which  cause  at  the  moment  was  under  con- 
sideration. The  same  suggestion  would  be 
equally  useful  if  adopted  in  the  Crown  Court. 
The  utility  of  the  information  which  would  be 
so  afforded  would  be  very  great  to  attor- 
neys, witnesses,  &c.  and  also  to  counsel,  but 
which  cannot  at  present  be  obtained  without 
considerable  difficulty  and  much  inquiry,  un- 
less you  are  actually  present  from  the  opening 
to  the  closing  of  the  Court. 


I  trust  these  "  notices"  may,  through  your 
pa^es.  be  published  in  time  to  afford  them  "  a 
trial  at  the  ensuing  assizes  to  be  h  olden  at 
Liverpool."  T.  P.  M. 


IMPROVEMENT  OF  THE  CITV  COURTS. 


The  following  reference  is  now/  before  the 
Secondaries  Committee  of  the  Corporation  of 
London,  and  it  is  to  be  hoped  the  result  of 
their  labours  may  be  an  efficient  and  useful 
Court. 

To  consider  whether  it  is  expedient  to  con- 
solidate the  Court  of  Hustings,  the  Court  of 
Mayor  and  Aldermen  in  the  outer  chamber, 
and  the  two  Sheriff 's  Courts,  into  one  Court, 
of  which  the  Recorder  and  one  or  more  depu- 
ties or  assistants  to  him  should  be  the  Judges , 
and  all  barristers  and  attorneys  practising  in  the 
superior  courts9  should  be  permitted  to  prac- 
tise in  such  newly  constituted  court ;  and,  if 
so,  to  devise  a  plan,  and  suggest  such  other 
regulations  as  they  may  deem  belt  for  carry- 
ing the  same  into  effect.  Also, 

To  consider  the  propriety  of  continuing  the 
law  of  attachment,  which  is  exercised  by  the 
local  law  courts  of  this  city,  and  if  it  should  be 
deemed  desirable,  to  retain  such  process  for 
the  purpose  of  cempelling  the  appearanee  of 
an  absent  debtor ;  whether  its  practical  opera- 
tion should  be  so  changed  with  regard  to  the 
taking  of  bail  and  the  payment  of  costs,  as  to 
increase  its  efficiency,  and  remove  some  of  the 
hardships  which  now  atteud  its  operation  :  and 
further,  us  the  property  and  moneys  within 
the  city  are  subjected  to  the  operations  of  such 
a  law,  whether  the  property  and  moneys  in 
other  parts  of  the  country  belonging  to  the 
debtors  of  citizens  should  be  subjected  to  a 
similar  process:  and  to  report  their  opinion 
thereon. 


SELECTIONS 
FROM  CORRESPONDENCE. 


PROTECTION  OF  PURCHASERS. 

Sir, 

I  huve  read  the  2  Vict.  c.  1 1 ,  and  it  certainly 
has  introduced  a  very  great  improvement  into 
the  law  as  regards  the  operation  of  judgments 
&c.  upon  laud. 

But  a  few  observations  suggest  themselves 
upon  the  12th  and  13th  sections. 

By  the  12th,  it  is,  I  presume,  intended  to  be 
enacted,  that  a  purchaser  for  valuable  con- 
sideration,  having  no  notice  of  an  act  of  bank- 
ruptcy, will  be  protected,  no  matter  how  soon 
a  flat  may  follow. 

a  Attorneys  of  the  Superior  Courts,  freemen 
of  London,  are  now  admitted  by  the  Court  sf 
Mayor  and  Aldermen,  to  practise  in  the  She- 
riffs' Court;— they  have  occasionally  claimed 
the  right  of  pleading  therein,  but  it  has  not 
been  encouraged  by  cither  the  judge  or  counsel. 
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<>jo  j&t>ith%  probable  a  question  may  arise 
'  <tyOft  f  tlse  of  the  word*  bond  fide  in  that 
'  section.  It  say*,  "all  conveyances  bp  any 
Mnk+wpt,  bond  fide  made  &<*.,  shall  he  valid." 
Now  a  purchaser  may  be  innocent  of  all  fraud  ; 
he  may  have  bought  for  full  value  without 
notice,  and  still  the  transaction  may  not  be  a 
bond  fide  one,  so  far  as  the  bankrupt  is  con- 
cerned. His  conduct  may  be  fraudulent,  and 
the  8»le  may  be  eff  ected  to  defeat  his  creditors 
and  to  pocket  the  money.  In  such  a  case  it 
would  not  be  bond  fide  made  by  the  bankrupt. 

Another  doubt  may  arise,  whether  mort- 
gagees are  within  the  protection  of  this  section 
— whether  they  will  or  will  not  be  considered 
purchasers  pro  tanto.  As  regards  sec.  13,  why 
was  it  inserted  in  this  act  ?  It  is  a  verbatim  copy 
from  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  K6. 
And  the  drawer  of  the  bill  must  have  forgotten 
that  fiats  have  been  substituted,  since  the  6 
Ceo.  4,  for  commissions.*  Spbs. 

HOLIDAYS  AT  THE  CHANCERY  OFFICES. 

Sir. 

The  old  grievance  of  the  uncertainty  of 
holidays  seems  to  be  as  great  as  ever  iu  the 
Chancery  offices.  The  Queen's  birthday  was 
kept  as  a  holiday,  (on  the  23rd  instead  of  the 
24th  of  May)  notwithstanding  its  being  in  term 
time,  in  the  Accountant  General's  office.  The 
29th  of  May  was  also  kept  as  a  holiday  in  that 
office. 

The  greatest  hardship  on  parties  is  certainly 
with  regard  to  the  Accountant  General's  office, 
ft  so  happened  that  both  for  the  23rd  and  29th 
of  May,  I  made  appointments  for  parties  to  at- 
tend there  from  the  country  to  receive  money, 
and  in  both  cases  they  were  disappointed, 
without  any  means  of  preventing  it. 

It  seems  to  me  that  the  offices  should  be 
compelled  to  attend  to  the  orders  of  the  Court 
as  to  holidays,  by  being  subjected  to  consider- 
able fines  for  non-attendance,  for  at  present  it  is 
too  evident  that  the  official  persons  consider 
those  orders  mere  waste  paper,  and  unworthy 
of  attention. 

I  would  also  suggest,  that  to  oil  parties  at- 
tending at  the  Accountant  General's  office  to 
receive  money,  an  authorised  list  of  holidays 
should  be  given  on  the  party  receiving  the  first 
payment.  This  would  in  my  opinion  work  a 
great  practical  and  useful  reform.      A.  Z. 

[With  regard  to  a  remark  made  by  our 
correspondent  on  the  Legal  Almanac,  we  beg 
to  say  that  the  hest  information  that  could 
be  obtained  at  the  time  is  there  stated  on  the 
subject  of  holiiiays.  Ed  ] 


Sir, 


attorney's  gowns. 


I  believe  that  I  may  claim  credit  (if  credit 
be  due  to  any  one)  for  having  been  the  first  to 
direct  the  attention  of  the  profession  to  "  the 
resumption  of  professional  costume."  lit  the 
Legal  Observer  of  the  2ittli  Dec.  1832,  vol.  5, 
p.  154,  you  will  find  a  letter  bearing  my  sig- 
nature, ami  founded  upon  a  communication  1 

»  See  the  bill  on  this  subject,  p.  14(i,  ante. 


hnd  made  to  yon  some  months  before.  I  say 
founded,  because  some  part  of  my  letter  was 
omittedt  J  bad  provided  for  the' distinction 
between  the  Courts  of  Equity  and  Common 
Law  by  adding  a  scarf  lined  with  white  (as 
worn  hy  the  proctors  id  the  Arches  Court),  or 
crimson  When  attending  in  the  Court  of  Chun- 
eery.  I  also  urged  the  necessity  of  wearing 
bands,  as  essential  to  distinguish  the  practi- 
tioner from  the  Court  Keeper  and  Usher — 
(indeed  the  latter  might  wear  blue  gowns). 
The  wig  I  discarded  as  inconvenient,  for  more 
reasons  than  one.  I  am  glad  to  find  the  ques. 
tion  has  been  revived,  and  shall  be  happy  to 
assist  in  bringing  it  before  the  heads  of  the 
profession.  We  are  now  an  incorporated  body, 
and  ought  to  assume  the  distinction  not  only 
as  belonging,  it  may  be  said,  to  a  college,  but 
as  it  will  tend  to  increase  the  respectability  of 
the  profession.  Wilhelij. 

—————  wo  ^imllfl} 

Sir, 

I  have  been  much  amused  with  the  proposal 
of  your  correspondents,  that  attorneys  should 
wear  gowns  whilst  attending  the  courts  of  jus- 
tice. 1  have  no  objection  to  any  attorney 
doing  so  who  may  like  it,  but  I  must  protest 
against  the  Judges  being  applied  to  by  the  pro- 
fession, to  make  an  order  for  every  attorney  to 
wear  the  livery  of  the  ushers  and  criers  of  the 
court,  independent  of  the  great  imconveoience 
of  such  an  appendage.  For  my  own  part,  I 
will  wear  no  man's  livery.  aiuiq 

A  London  Attorney. 

[We  have  received  several  other  letters  on 
this  subject,  which  now  appears  sufficiently 
brought  to  notice.  The  evil  of  not  having 
proper  seats  in  court  might  be  remedied  with- 
out wearing  a  gown.  Ed.] 
  ,  . — . — 

Euro*  Cf)anrell0r^  Court. 

LUNACY. — REAL  AND  PERSONAL  ESTATE. 

The  real  estate  of  a  lunatic  being  in  trant  of 
repairs,  the  expense  of  the  repairs  was  or- 
dered to  be  paid  out  of  the  personal  estate, 
consisting  of  money  in  Court  arising  from 
the  rents  of  another  estate,  the  newt  of  kin 
of  the  lunatic  objecting. 

Mr.  Cole,  in  support  of  a  petition  presented 
by  the  heir-at-law  of  a  lunatic  to  confirm  the 
Master's  report,  said,  there  was  one  point  on 
which  it  was  desired  to  have  the  opinion  of  the 
Court.  The  lunatic  had  real  estate  at  Leather- 
head,  which  required  repairs.  He  had  also 
leasehold  estate  at  Mile-end,  the  rents  of  which 
were  puid  into  Court  by  the  committee,  and 
amounted  to  a  certain  sum  more  than  sufficient 
to  defray  the  expenses  of  the  repairs  on  the 
estate  at  Leatherhead.  The  question  was, 
whether  the  money  iu  Court  should  be  applied 
to  the  repairs,  or  a  sum  should  be  raised  for 
that  purpose  out  of  the  estate  requiring  the 
lepairs.  The  latter  course  would  be  urged  for 
the  next  of  kin  of  the  lunatic  ;  but  the  proper 
view  of  this  question  was,  what  would  the  lu- 
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natic  himself  do  if  he  were  of  sound  mind? 
Would  not  he  apply  the  money  in  baud  to  the 

purpose  of  the  repairs  ? 

Mr.  Young' j  for  one  of  the  next  of  kin,  said 
that  the  estate  of  the  heir-at-law,  who  was  the 
committee  and  petitioner  in  this  case,  ought 
not  to  be  repaired  at  the  expense  of  the  next 
of  kin.  The  statute  U  O.  4,  and  I  W.  4,  c. 
66,  did  not  make  any  proton  for  this  exi- 
gency ;  but  there  were  two  cases  which  bore 
on  it :  one  of  them  was  ex  parte  Ludlow,*  in 
which  the  committee  of  the  lunatic's  estate, 
being  themselves  entitled  to  the  estate  after 
the  lunatic's  death,  laid  out  part  of  the  perso- 
nal estate  in  the  purchase  of  timber  for  repairs, 
instead  of  cutting  timber  which  was  on  the  es- 
tate. Lord  Hardwicke  said,  they  should  have 
cut  down  timber  for  the  repairs,  and  he  com- 
pelled them  to  make  good  to  the  personal  es- 
tate the  sum  so  laid  out.  The  other  case  was 
ex  parte  Harris,  mentioned  in  Mr.  Miclford's 
Treatise  on  Lunatics,  and  found,  on  examin- 
ing the  registrar's  book  to  be  quite  correct. 
In  that  case,  as  in  this,  it  appeared  to  be  abso- 
lutely necessary,  and  for  the  benefit  of  the 
lunatic's  estate,  to  repair  a  farm -house.  The 
sum  required  for  the  purpose  was  ordered  to 
be  made  a  charge  on  the  real  estate,  for  the 
improvement  of  which  the  money  was  to  be 
expended. 

Mr.  Lowndes  for  another  of  the  next  of  kin 
of  the  lunatic. 

The  Lord  Chancellor. — The  statute  did  not 
give  power  to  sell  any  part  of  the  estate  for 
the  purpose  of  repairs  or  improvement.  It 
appeared  to  him  to  be  in  the  ordinary  course 
of  management  of  the  property  to  lay  out  the 
money  in  hand  in  the  repairs  of  the  freehold 
property  which  is  out  of  repair.  No  person 
having  money  in  hand  would  go  to  the  trou- 
ble of  raising  money  for  improving  his  estate. 

In  the  matter  of  Badcock,  at  Westminster, 
May  25th,  1839. 


@uetn'tf  JScnch. 
[Before  the  Four  Judges.] 

nuisance. 

Where  a  party  defends  himself  against  an 
action  for  a  nuisance  by  a  claim  which  in 
substance  amounts  to  a  prescription  for  an 
easement,  his  plea  must  distinctly  shew  that 
the  thing  claimed  is  an  easement,  that  is,  a 
right  of  accommodation  over  another  man's 
land. 

2nd,  IVhethcr  the  claim  of  having  a  m'wen  or 
dung  heap  on  the  defendant's  own  ground, 
the  offensive  smell  passing  over  the  plain- 
tiffs land,  can  be  supported  as  a  claim  of  an 
easement  ? 

This  was  an  fiction  for  a  nuisance  for  keep- 
ing a  mix  en  (that  is  a  dung-heap,  where  all 
kiuds  of  offensive  matter  were  deposited)  on 
the  defendant's  own  ground,  the  plaintiff  com- 
plainiug  of  the  smell  that  was  thereby  en- 
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gendered.  The  defendant  pleaded  that  lie  bad 
been  used  and  accustomed  to  keep  hu  arisen 
on  hit*  ground  for  above  20  years.  At  the  trial 
of  the  cause  before  Lord  Dentnan  in  Dorset- 
shire, the  jury  found  the  following'  verdict: 
"  We  consider  it  to  be  a  nuisance,  hut  we  think 
the  plaintiff  came  to  it,  and  that  it  has  been 
continued  for  above  20  years."  This  was  en- 
tered as  a  verdict  for  the  defendant ;  a  rule 
had  since  been  obtained  to  enter  judgment  for 
the  plaintiff  non  obstante  veredicto,  on  the  ground 
that  the  defendant's  plea  was  a  plea  of  pre- 
scription for  an  easement,  which  had  not  been 
supported  by  proof  at  the  trial. 

Mr.  Barstow  shewed  cause  against  the  rule. 
The  plea  here  is  a  good  answer  to  the  action.  It  is 
a  claim  made  under  the  second  section  of  the 
2  &  3  W.  4,  c.  71.  The  question  is  whether 
this  is  not  properly  described  as  an  easement, 
which  has  been  used  for  more  than  20  years. 
It  is  said  not  to  be  an  easement,  because  an 
easement  must  be  enjoyed  over  the  land  of 
another  person ;  whereas  this  is  something 
claimed  to  be  lawful  in  a  man's  own  land.  I  Mr. 
Justice  Coleridge. — The  smell  itself  is  in  alieno 
solo.}  The  plea  is  good  within  the  second 
section  of  the  statute.  [Mr.  Justice  Putteson. 
No,  for  you  must  plead  a  grant  of  the  ease- 
ment, which  you  have  not  done.]  But  that 
section  applies  to  cases  where  the  grant  is  as- 
sumed. It  would  have  been  a  good  plea  to 
plead  as  at  common  law  that  the  defendant 
had  a  right  to  have  these  smells  over  his 
ground.  This  is  not  the  less  an  easement  be- 
cause a  smell  is  not  &he  subject  of  sight  or 
touch.  The  definition  of  an  easement  iu 
Burton's  Real  property  *  is  that  it  is  "  a  right 
of  accommodation  in  another's  land.'*  [Mr. 
Justice  Coleridge. — But  your  plea  does  not 
disclose  that  this  accommodation  which  you 
claim  to  have  had  for  20  years  is  an  accommo- 
dation extending  over  the  plaintiff's  ground; 
even  assuming  that  such  an  accommodation 
may  be  an  easement,  you  have  not  claimed  it 
as  such.]  The  defendant  claims  to  have  had 
that  mixen  on  his  laud  for  above  20  years. 
[Lord  Dentnan  C.  J. — Still  that  does  not  shew 
it  to  be  an  easement,  nor  can  it  be  one  without 
it  is  shewn  to  be  an  accommodation  over  another 
man's  land.]  It  may  be  an  easement  if  on  any 
occasion  of  necessity  it  may  be  used  over 
another  man's  land. 

Mr.  Manning,  antra,  was  stopped. 

Lord  Dentnan. — In  order  to  support  this 
plea  the  claim  must  be  proved  to  be  that  of  au 
easement.  No  such  claim  is  shewn  on  the  face 
of  the  pleadings.  The  proof  shewed  the  mat- 
ter complained  of  to  be  a  claim  to  do  that 
which  the  jury  found  to  be  u  nuisance,  and  the 
plea  did  not  justify  it  as  an  easement  to  which 
the  defendant  was  entitled  by  prescription. 

Per  Cur.— Rule  absolute.  Flight  v.  Thomas, 
T.T.  1839. 


p.  386. 
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T     INTERPLEADER  ACT. — PRACTICE. 

'  Where  a  party  has  obtained  a  verdict  in  a 
proceeding-  under  the  Interpleader  Act,  (! 
^-  2  IV.  4,  c.  58,)  he  must  enter  up  judg- 
ment on  an  order  of  the  Court  according-  to 

"  the  provisions  of  the  ~th  section  of  that 
statute.  He  must  not  sign  judgment  in 
the  ordinary  manner. 

Mr.  Biggs  Andrews  shewed  cause  against  a 
rule  for  setting  aside  a  judgment  signed  by  the 
plaintiff,  on  the  ground  of  irregularity.  The 
ground  of  this  motion  was,  that  this  was  a 
feigned  issue,  directed  by  the  Court  under  the 
Interpleader  Act  (1  &  2  W,  4,  c.  58),  and  that 
the  judgment  had  been  signed  upon  the  verdict 
given  at  the  trial,  instead  of  being  entered  up 
on  a  rule  of  court,  under  the  provisions  of  the 
7th  section  of  the  statute.8  The  objection 
made  to  the  signing  of  the  judgment  iu  this 
case  cannot  be  supported  on  the  words  of  thul 
section.  No  power  is  there  given  to  take  further 
proceedings.  The  chief  object  of  the  section 
seems  to  be,  to  secure  a  regular  entry  of  the 
proceedings ;  and  then  it  is  said,  that  rules 
and  orders  entered  are  to  have  the  force  of 
judgments.  But  there  was  no  order  made  on 
the  verdict,  and  that  section  does  not  seem  to 
contemplate  a  case  of  this  sort.  At  all  events 
the  party  is  not  bound  to  enter  more  than  is 
stated  in  that  section,  namely,  rules,  orders, 
matters,  and  decision?,  but  nothing  is  said  of 
verdicts.  The  Master  directed  that  the  judg- 
ment should  be  entered  up  on  the  postea,  and 
it  was  so  done  under  his  direction.  There  is 
nothing  in  the  statute  which  prevents  the  plain- 
tiff from  adopting  that  proceeding.  The  jury 
gave  a  verdict  for  the  plaintiff.  damages  one 
shilling.  There  was,  therefore,  a  foundation 
for  the  judgment  and  for  the  taxation  of  costs ; 
and  it  was  quite  regular  to  pursue  the  ordinary 
course  of  proceeding  on  this  occasion.  It  is 
clear  that  the  legislature  did  not  bind  tbe.party 
to  do  no  more  than  enter  up  the  rules  aud 


a  By  which  it  is  enacted,  "  That  all  rules, 
orders  and  decisions  to  be  made  and  done  in 
pursuance  of  this  act,  except  only  the  affidavits 
to  be  filed,  may,  together  with  the  declaration 
in  the  cause  (if  any)  be  entered  of  record, 
with  a  note  in  the  margin  expressing  the  true 
date  of  such  entry,  to  the  end  that  the  same 
may  be  evidence  in  future  times  if  required, 
and  to  secure  and  enforce  the  payment  of  costs 
directed  by  any  such  rule  or  order.  And  every 
such  rule  or  order  so  entered  shall  have  the 
force  and  effect  of  a  judgment,  except  only  as 
to  becoming  a  charge  on  any  lands,  tenements, 
or  hereditaments.  And  in  case  any  costs  shall 
not  be  paid  within  fifteen  days  after  notice  &c, 
execution  may  issue  for  the  same  sum  by  ji  fa. 
ores,  tn.  adapted  to  the  case,  together  with  the 
costs  of  such  entry,  and  of  the  execution  if  by 
fi.  fa.  And  such  writ  and  writs  may  bear 
teste  on  the  day  of  issuing  the  same,  whether 
in  term  or  vacation.  Ana  the  sheriff  or  other 
officer  executing  such  writ,  shall  be  entitled  to 
the  same  fees  and  no  more,  as  upon  any  similar 
* rit  grounded  upon  the  judgment  of  the  court." 
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orders  :  it  did  not  intend  to  preclude  him  from 
entering  up  judgment  in  the  ordinary  wav,  for 
his  object  might  be  to  bind  the  lands  of  the 
other  party,  which  an  order  entered  up  under 
the  statute  would  not  do. 

Per  Cur. — The  section  clearly  indicates  that 
all  the  proceedings  under  this  act  are  to  be 
entered  of  record  in  the  manner  there  stated. 
When  so  entered  they  are  like  the  proceedings 
in  an  ordinary  action.  When  the  proceedings 
are  of  record,  they  are  assimilated  in  everyway 
to  other  proceedings,  have  the  force  of  judg- 
ments, and  writs  of  execution  may  issue  on 
them.  They  ought  to  have  been  so  entered 
here. 

Rule  absolute.—Z>/c^/«*on  v.  Eyre,  T.  T 
Kii>.    Q.  B.  F.  J. 

HOND. — PLEADING. — RESTRAINT  OF  TRADE. 

In  an  action  on  a  bond  not  to  enter  into  the 
service  of  another  for  two  years  after  auit- 
ting  the  service  of  the  plaintiff,  the  declara- 
tion must  shew  some  consideration  for  such  an 
obligation.  A  consideration  for  it  cannot 
be  presumed. 

Debt  on  bond.  The  declaration  stated  that 
the  defendant  had  entered  into  a  bond,  con- 
ditioned that  he  would  not  enter  into  the  ser- 
vice of  any  other  person  in  Sheffield,  or  within 
ten  miles  thereof,  for  the  space  of  two  years 
after  quitting  the  service  of  the  plaintiff.  De- 
murrer to  the  declaration.  The  points  raised 
were,  first,  that  there  was  no  sufficient  con- 
sideration set  forth  for  the  bond,  which  was  a 
bond  in  restraint  of  trade.  Secondly,  that  the 
bond  was  a  restraint  within  the  limits  men- 
tioned therein  from  working  at  all. 

Mr.  Butt  in  support  of  the  demurrer. — The 
authorities  from  Mitchell  v.  lieynobis*  to  Hitch- 
cock v.  Cotter,b  all  lay  down  the  rule  that  when 
a  contract  is  in  restraint  of  trade  it  is  bad,  and 
thac  a  sufficient  consideration  for  it  must  be 
stated  and  proved.    He  was  stopped. 

Mr.  IVhitehurst,  contrh. — It  is  not  necessary 
to  state  the  consideration  in  an  action  of  this 
sort ;  but,  if  it  should  be  decided  otherwise,  then 
it  is  submitted  that  a  sufficient  consideration  has 
been  stated  It  is  a  mistake  to  call  this  a  bond 
respecting  trade.  There  is  no  allusion  to  trade 
in  it.  The  objection  to  a  contract  of  this  sort 
has  been  that  it  restrains  the  party  entering 
into  the  obligation  from  the  practice  of  his 
trade,  but  that  is  not  done  here.  For  aught 
that  appears  to  the  contrary,  the  defendant  may 
have  been  a  menial  servant.  To  restrain  a  me- 
nial servaut  from  entering  the  service  of  another 
party  has  never  yet  been  decided  to  be  illegal. 
If  this  bond  is  void,  it  would  have  been  void  at 
common  law.  Is  it  so?  Certainly  not,  for 
nothing  appears  to  shew  that  it  goes  to  impose 
a  restraint  which  the  law  will  not  permit.  Then 
as  to  the  second  objection ;  this  being  a  bond, 
it  is  not  necessary  that  the  consideration  for  it 
should  appear  on  the  face  of  the  instrument. 

a  I  P.  Wins.  181  ;  10  Mod.  27,  85,  130; 
Fort  2%. 

*  2  Hurr.  &  Woll.  464  ;  6  Adol.  &  Ell.  438. 
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[Lord  Denmnn. — But  taking  what  is  alleged  to 
be  the  condition,  can  a  bond  with  such  a  con- 
dition be  maintained  without  a  consideration 
for  it  being  shewn  ?"|  It  may,  for  it  may  be 
presumed  that  the  obligor  was  at  the  time  of 
making  the  bond  in  the  service  of  the  obligee. 
The  obligation  is  that  the  obligor  shall  not  go 
into  the  service  of  any  other  person  for  the 
space  of  two  years  after  quitting  that  of  the 
plaintiff.  That  condition  itself  shews  that  at 
the  time  of  entering  into  the  obligation  he  was 
in  the  service  of  the  plaintiff.  His  being  so 
was  a  sufficient  consideration  for  the  bond. 

Lord  Penman,  C.  J. — We  cannot  leave  that 
to  matter  of  conjecture.  But  even  that  con- 
jecture may  or  may  not  be  true  in  fact.  If  an 
obligation  of  this  sort  is  sought  to  be  enforced, 
some  condsideration  for  it  must  be  shewn. 
None  is  shewn  here. 

Judgment  for  the  defendant.— Hat  ton  v. 
Parker,  T.  T.  1839.   Q.  B.  F.  J. 

©rrfceourr  of  ^Iea* 

APPLICATION  TO  SET  ASIDE  PROCEEDINGS  P0R 
IRREGULARITY.— TIME  OP  APPLYING. 

Where  upon  an  application  to  set  aside  pro- 
ceedings for  irregularity >  it  is  alleged  in 
answer  that  it  comes  too  latet  in  order  that 
the  fact  of  a  previous  application  at  cham- 
bers may  be  relied  on,  it  must  appear  on 
affidavit,  or  the  rule  should  be  drawn  up 
on  reading  the  order  made  by  the  learned 
Judge. 

This  was  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  the  bail-bond  should  not  be 
given  up  to  be  cancelled.    The  defendant  was 
arrested  on  the  28th  March  under  an  order  of 
Mr.  Justice  Colt  man,  made  in  pursuance  of  1  & 
2  Vic.  c.  1 10,  s.  3,  and  the  present  application 
was  made  on  the  17'h  April.   The  ground  of 
application  was,  that  in  the  copy  of  the  writ 
served  upon  the  defendant  it  was  stated  in  the 
memorandum  that  the  writ  was  to  be  executed 
within  four  calendar  months,  instead  of  one 
calendar  month.  83  required  by  the  statute. 
The  writ  itself,  it  appeared,  was  regular. 

W.  H.  Watson  shewed  cause,  and  submitted 
that  the  application  came  too  late,  and  that  it 
should  have  been  made  within  the  time  limited 
for  putting  in  bail.  Brashour  v.  Rupell,  b 
Scott,  268. 

./.  IV.  Smith  in  supporting  the  rule,  said,  that 
a  similar  application  had  been  made  at  Cham- 
bers, but  the  parties  were  directed  to  come  to 
the  Court  within  the  first  four  days  of  term. 

Lord  Abinger,  C  .B. — That  is  not  sworn,  nor 
does  it  appear  that  the  rule  is  drawn  up  on 
reading  the  order  of  the  learned  Judge. 

J.  W.  Smith  urged  that  the  Court  would 
take  notice  of  the  summons  and  order,  as  the 
judge  at  Chambers  had  concurrent  jurisdiction. 
The  plaintiff's  attorney  must  be  aware  of  what 
had  taken  place,  for  the  order  was  drawn  up  on 
hearing  the  attorneys  on  both  sides. 

The  Court  decided  that  they  could  not  take 
notice  of  what  took  place  at  chambers,  as  there 
was  no  affidavit  as  to  what  passed  j  and  the  rule  J 


was  not  drawn  up  on  reading  the  order  of  the 

learned  judge.  There  was  no  notice  either 
given  to  the  plaintiff,  from  which  he  might  in- 
fer that  the  previous  application  would  be  re- 
lied upon.  The  preseut  application  was  there- 
fore prima  facia  too  late,  and  the  rule  must  be 
discharged  with  costs. 

Rule  discharged  with  costs.  Shugars  v. 
Concannon.    E.  T.  1839.  Excheq. 


SETTING  ASIDE  DISTRINGAS.— ENTITLING 
AFFIDAVITS. 

When  a  motion  is  made  to  set  aside  a  dis- 
tringas, the  affidavits  must  be  entitled  in 
the  samp  manner  as  the  names  of  the parties 
are  stated  in  that  writ,  although  they  are 
there  incorrectly  given. 

Humphrey  shewed  cause  against  a  rule  ob- 
tained by  Gray  for  setting  aside  a  distringas 
and  all  subsequent  proceedings,  for  irregularity. 
He  took  an  objection  to  the  manner  in  which 
the  affidavit  was  entitled.   The  notice  sub- 
scribed to  the  writ  of  distringas  was  headed 
"  In  the  Exchequer  of  Pleas,  between  John 
Borthwick,  plaintiff,  and  Henry  Ravenscroft; 
defendant;"  but  the  affidavit  was  entitled 
"Borthwick  v.  Humph  rey%  William  Ravenscroft, 
sued  as  Henry  Ravenscroft."   As  there  was  no 
cause  in  court,  the  affidavit  should  have  been 
entitled  in  the  same  manner  as  the  notice  sub- 
scribed to  the  distringas.    No  writ  had  issued 
against  the  persons  mentioned  in  the  affidavit, 
ahd  even  admitting  the  name  used  to  be  in- 
correct, the  same  should  be  used  until  after 
appearance. 

Gray  in  support  of  the  rule.— The  omission 
of  the  pain  tiff's  christian  name  was  immaterial. 
With  regard  to  the  defendant's  name,  it  was 
for  the  advantage  of  the  plaintiff  that  it  should 
be  properly  stated,  as  it  would  save  him  the 
costs  of  an  amendment  hereafter. 

The  Court  said  that  it  was  clear  that  there 
was  no  such  cause  as  that  mentioned  in  the 
affidavit :  that  might  have  been  the  proper  mode 
of  entering  an  appearance,  but  until  that  step 
was  taken,  the  title  of  the  cause  was  the  same 
which  was  stated  in  the  writ  of  summons. 

Rule  discharged. — Borthwick  v.  Ravenscroft, 
E.  T.  1839.  Excheq. 


CHARGING  DEFENDANT  IN  EXECUTION. — 
FOREIGN  CUSTODY. 

The  defendant  being  in  custody  under  en 
order  of  the  Lords  of  the  Admiralty,  the 
Court  refused  to  grant  a  writ  of  habeas 
corpus  to  bring  him  up,  to  charge  him  in 
execution. 

John  Bayley  moved  for  a  writ  of  halteas  corpus 
to  bring  up  the  defendant  that  he  might  be 
charged  in  execution.  He  was  in  custody 
under  an  order  of  the  Lords  of  the  Admiralty, 
but  it  did  not  appear  whether  or  not  he  was 
about  to  be  tried  by  a  court  martial. 
The  Court  said  that  they  could  not  change 
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tfcc  custody,  and  if  tbcy  allowed  the  defendant 
to  foe  charged  in  execution,  they  would  make 
the  naval  gaoler  liable  in  the  event  of  his 
escape. 

Rule  refused.  —  Jones  v.  Danvers,  E.  T. 
1839.  Excheq. 


LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 


$?au0e  of  lorW. 

To  amend  the  Law  touching  Letters  Patent  for 

Inventions. 

[For  second  reading.] 
Belper, —  Hatfield,—  Halifax,—  Huddemfield, 

and  Bradford  Small  Debts  Court  Bills. 
To  prevent  persons  from  losing  their  votes 

at  an  election  by  removal  after  the  preceding 

Registration.     [For  2d  reading.] 
To  amend  the  Law  relating  to  the  Custody  of 

Infanta.  [For  2d  reading.] 

Bill*  pa**ed  the  House  of  Lord*. 

Protection  against  Bankruptcy. 
Common  Pleas  Regulation. 
Usury  on  Bills  of  Exchange. 


®a\ute  of  Common*. 

ADMINISTRATION  OF  JUSTICE. 

For  the  Protection  of  Purchasers  against 
Bankruptcy.    See  p.  1 46,  ante. 

To  amend  the  1  Vic.  c.  80,  for  exempting  cer- 
tain Bills  and  Notes  from  the  Usury  Laws. 
No.  IL 

To  improve  County  Courts. 
[In  Select  Committee.]  Lord  John  Russell. 

Forkeeprng  and  authenticating  non-parochial 
Registers  of  Births,  Deaths,  and  Marriages. 
[For  3d  reading]    Lord  John  Russell. 

For  regulating  the  Police  Courts  in  the  Me- 
tropolis. [In  Committee.] 

To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  J  ustices.  Lord  John  Russell. 
[In  Committee'] 

For  further  improving  the  Police  in  and  near 
the  Metropolis.  Mr.  F.  Maule. 

[For  2d  reading.] 

Small  Debts  Court  Bills  for  the  following 
places : — 


Aberford, 

Burv,  (Lancashire) 

Chesterfield, 

Eckiugton, 

Glossop, 

Grantham, 

Kingsbridge  and 

Dodbrooke, 
Leeds, 
Liskeard, 
Liverpool, 
Newark. 
Newton  Abbot, 


Nottingham, 

and 
Mansfield, 
Oldham, 
Pontefract, 
Rochdale, 
Rothcrham, 
Tavistock, 

rap 

Workswortb, 
\urksbire.v 


To  abolish  Grand  Juries.  Mr.  Pryrae. 

For  regulating  the  High  Court  of  Admiralty. 
[In  Committee  ] 

To  regulate  the  Proceedings  of  Borough 
Courts.    No.  II. 
[For  3d  reading.] 

To  regulate  the  Proceedings  in  the  Stannary 
Courts. 

[In  Committee 

To  indemnify  Persons  omitting  to  qualify  and 
to  relieve  Clerks  to  Attorneys. 
[For  second  reading.] 

LAWS  OP  PROPERTY. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]    Mr.  Serjt.  Talfourd. 

For  securing  the  Benefit  of  Inventions  in  Arts 
and  Manufactures.         Mr.  Mackinnou. 

LAW  OP  ELECTIONS. 

For  the  registration  of  Parliamentary  Electors. 
[In  Committee.]    Mr.  Attorney  General. 

Controverted  Elections.  Lord  M  ahon. 

[For  2d  reading.] 

To  amend  the  jurisdiction  for  the  Trial  of 
Election  Petitions.  Sir  R.  Peel. 

[For  2d  reading.] 

For  establishing  a  Court  of  Appeal  from  the 
Revising  Barristers.       [Mr.  C.  Buller.] 
[In  Committee.] 


HIGHWAYS. — SEWERS. — RATES. — TURNPIKES. 

To  amend  the  Laws  relating  to  Highways. 
[In  Committee.]  Mr.  Barneby. 

To  alter  and  amend  the  Laws  relating  to  Sewers. 
In  Committee.]        Mr.  Christopher. 

To  provide  for  making  Unions  of  Turnpike 
Trusts.  [Mr.  Mackinnon.] 

[In  Committee] 

For  relieving  Poor  Persons  from  Rates. 
[For  2d.  reading.] 

To  continue  Turnpike  Acts. 
[For  2d  reading.] 

Bills  passed  the  House  of  Commons. 

Enfranchisement  of  Copyholds. 
Custody  of  Infauts. 
Exchequer  of  Pleas  Inquisitions. 
Removal  of  Electors. 


USURY  ON  BILLS  OP  EXCHANGE. 

This  bill  which  passed  the  Commons,  making 
perpetual  the  exemption  from  the  usury  laws, 
of  bills  payable  within  twelve  months,  was 
amended  by  the  Lords,  who  substituted  for 
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a  perpetuity  the  year  1842,  and  a  proviso  was 
added  to  the  effect  that,  the  act  should  not  ex- 
tend to  loans  on  security  of  lands,  tenements, 
or  hereditaments,  or  any  estate  or  interest 
therein.  The  bill,  so  amended,  was  sent  down 
to  the  Commons,  and  a  new  bill  described 
as  "  Bills  of  Exchange,  No.  2, "  has  been 
brought  in  to  the  same  effect,  with  the  addition 
of  a  clause  which  provides  that  the  act  shall 
not  affect  the  law  as  to  pawnbrokers.  Its  con- 
tinuance  is  limited  to  1st  January  IS42. 


OBJECTIONS 

TO  THE 

BILL  FOR  PARTIALLY  CLOSING  THE 
COMMON  PLEAS. 


It  will  be  observed  by  tbisbill,  which  we  printed 
p.  147,  ante,  that  it  is  intended  to  give  exclu- 
sive audience  to  the  Serjeants  in  Term  time,  ex- 
cept  on  motions  for  new  trials  which  have  taken 
place  at  the  Assizes.  We  do  not  understand 
what  good  reason  there  can  be  for  excepting 
motions  on  trials  in  London  and  Middlesex.  The 
trials  there  are  more  importantthan  in  the  coun- 
try.  What  boots  it,  that  Queen's  Counsel  may  be 
admitted  at  nisi  prius  in  the  Common  Pleas, 
if  they  are  not  permitted  to  support  the  ver- 
dict in  banc,  or  apply  to  set  it  aside  if  against 
them  ?  Suppose  that  amongst  the  twelve  or 
fifteen  Serjeants  there  should  be  one  or  two, 
who  in  the  opinion  of  their  clients  (whether 
right  or  wrong)  far  transcend  the  rest, — can 
justice  be  satisfactorily  done,  if  all  other  advo- 
cate* are  excluded  ?    We  think  not. 

There  is  an  obvious  advantage  in  securing  a 
Bar  in  constant  attendance  on  each  Court ;  and 
the  provisions  of  the  bill  which  are  calculated 
to  effect  this  object  in  term  time,  deserve  sup- 
port, but  the  principle  should  not  be  carried 
too  far.  In  trials  involving  large  interests  of 
property  and  character,  there  should  be  the 
amplest  provision  to  satisfy  the  suitor ;  and 
where  the  best  Counsel  have  been  engaged 
in  one  Court,  there  should  be  an  opportunity 


of  an  occasional  selection  from  another.  Jus- 
tice must  be  impartial  and  even-handed. 

The  Bill,  as  our  lists  shew,  has  rapidly  passed 
the  House  of  Lords,  without  opposition  or 
discussion,  and  almost  unnoticed.  It  is  now 
about  to  be  printed  for  the  House  of  Commons. 
What  the  einineut  common  law  leaders  will 
say  to  it,  we  know  not.  Perhaps  they  may 
have  some  scruples  of  delicacy  in  opposing  it, 
as  their  interests  will  be  materially  affected. 
We  recommend  therefore  that  the  attorneys 
in  behalf  of  their  clients,  the  suitors,  should 
bring  the  subject  to  the  notice  of  the  House, 
either  by  petition  to  amend  the  bill,  by  striking 
out  the  exception  of  the  London  and  Middle- 
sex trials,  or  by  applications  to  members  of 
parliament  individually.  It  is  impossible  that 
the  clause  can  pass  as  it  stands,  if  the  interests 
of  the  public  are  brought  into  sufficient  notice 
The  only  words  required  to  be  expunged  are, 
"  other  than  London  or  Middlesex." 
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We  are  willing  to  record,  according  to  the 
suggestion  of  a  Correspondent,  the  names  of 
the  Noble  Descendants  of  Judges  and  retired 
Judges  who  were  present  at  the  Banquet  in 
Serjeant's  Inn  Hall  last  Term,  but  are  not  in 
possession  of  a  complete  list  of  their  names. 

The  letters  of  J.  G. ;  *'  Civis ;"  and,  "a  Pro- 
fessor of  Constitutional  Law,"  are  under  con- 
sideration. 

"  A  Constant  Reader"  whose  articles  will 
expire  between  Hilary  and  Easter  Terms  next, 
is  informed  that  he  cannot  be  examined  de 
bene  esse  in  the  former  Term,  so  as  to  enter  in 
the  subsequent  one  on  the  production  of  his 
testimonials  aud  certificate  of  examination  (if 
granted). 

We  have  frequently  noticed  the  complaints 
of  solicitors  who  have  been  refused  admission 
to  the  Central  Criminal  Court,  and  recommend 
our  rorrespondents  to  bring  the  subject  to  the 
notice  of  the  Court. 

The  communications  of  C.  T.  S.,  and  "An 
Attorney  in  the  City  "  shall  appear  next  week. 

The  form  we  inserted  of  an  affidavit  to  hold 
a  person  to  bail  who  was  going  abroad,  was 
taken  from  an  original  affidavit  on  which  an 
order  had  been  made. 
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•         "  Quod  magris  ad  no* 

Pertinet,  et  nescire  malum  est,  agitarau*. 

HORAT. 


THE  COPYHOLD  ENFRANCHISE- 
MENT  BILL. 

Having  felt  considerable  interest  in  the 
Bill  for  the  Enfranchisement  of  Copyholds, 
which  has  now  passed  the  House  of  Com- 
mons, and  believing  that  this  interest  it 
shared  very  generally  by  the  profession,  we 
shall  shortly  state  its  object  and  effect,  as  is 
now  stands.  Our  readers  are  aware  that 
the  more  stringent  clauses  were  withdrawn 
in  Committee  in  the  House  of  Commons, 
and  we  are  inclined  to  think  that  this  was 
the  safer  and  better  course.  It  may  now 
be  fairly  tried  how  much  can  be  done 
towards  enfranchisement  by  removing  dif- 
ficulties, lessening  expense,  and  calling 
general  attention  to  the  subject.  If  it 
shall  be  found  that  these  means  are  in- 
sufficient, the  public  voice  will  probably 
call  more  loudly  than  it  has  hitherto  done 
for  a  stronger  measure,  and  rules  may  be 
laid  down  with  greater  confidence  for  carry- 
ing it  into  operation.  No  doubt  many 
mancrs  will  enfranchise  under  the  pro- 
visions of  the  present  Bill,  should  it  pass 
into  a  law ;  and  the  superior  advantages  of 
the  freehold  tenure,  as  compared  with  the 
copyhold,  will  be  brought  before  the  public, 
and  thus  all  the  desired  objects  may  be 
safely  and  gradually  obtained.  With  these 
general  remarks,  we  may  proceed  to  inquire 
as  to  the  effect  of  the  Bill  now  before  the 
House  of  Lords  as  it  regards  the  lord  of  the 
manor  and  the  tenants. 

And  first,  as  to  the  lord.  The  present 
Bill  cannot  wisely  be  objected  to  by  the 
lord.  No  step  towards  enfranchisement 
can  be  taken  without  his  consent;  and 
supposing  him  to  desire  to  enfranchise,  he 
may  do  so  under  the  Bill  with  great  ad- 
vantage.  He  may,  of  course,  prescribe  his 
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own  terms,  and  if  they  are  not  acceded  to 
he  may  withdraw;  he  has  a  machinery 
qualified  to  dispose  of  questions  both  of 
law  and  of  value,  paid  by  the  public,  and 
ready  to  render  him  any  assistance  he  may 
wish.  He  will  be  enabled  to  enfrancliisu 
though  he  may  labour  under  disabilities  in 
having  only  a  particular  interest  in  the 
manor.  If  he  does  not  like  the  Act,  he 
may  have  nothing  to  say  to  it ;  if  he  does, 
he  may  probably  obtain  more  advantageous 
terms  under  it  than  he  otherwise  could 
hope  to  get.  The  fault  of  the  measure  we 
have  always  thought,  and  still  think,  is, 
that,  as  it  now  stands,  it  gives  the  lord  too 
much  power.  Still,  as  it  unquestionably 
facilitates  enfranchisement,  we  are  willing 
to  take  it  as  the  best  that  can  be  had. 

Next,  as  to  the  tenant.  We  certainly 
would  willingly  have  given  him  something 
more:  we  would  have  given  him  more 
power.  But  he  will  be  much  benefited 
even  by  the  present  Bill.  He  will  be 
saved  the  stamp  duty  on  the  proceedings, 
and  the  expense  and  trouble  of  a  deed  of 
enfranchisement.  The  land,  when  enfran- 
chised, will  be  free  from  the  incumbrances 
of  the  lord,  and  he  will  enjoy  with  the 
lord  the  benefits  of  the  new  tribunal  for 
adjudicating  on  his  rights.  The  interest  of 
the  poorer  tenants  is  effectually  protected  by 
the  clause  (s.  53)  which  provides  that  the 
enfranchisement  consideration  shall  not  be 
payable  by  them  until  the  event  happens 
when  a  fine  would  be  payable ;  and  all  the 
tenants  will  enjoy  the  advantage  of  the 
schedule  of  apportionment,  which,  when 
confirmed  by  the  Commissioners,  will  be 
the  simple  evidence  of  what  each  has  to  pay, 
and  when  it  has  been  paid. 

But  has  the  public  no  interest  in  this 
measure,  independent  of  the  persons  par- 
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ticularly  concerned  in  copyhold  property? 
As  it  appears  to  us  it  has  a  very  great  in- 
terest,—the  law  will  be  simplified  and  ren- 
dered more  uniform ;  the  beneficial  enjoy- 
ment of  land  will  be  increased,  much 
property  will  be  put  in  circulation,  and 
many  improvements,  both  in  agriculture  and 
in  building,  will  be  made.  We  sincerely 
trust,  therefore,  that  this  Bill  may  pass  into 
a  law  in  the  present  Session,  and  that  the 
cause  of  rational  and  moderate  law  reform 
may  thus  be  furthered.  As  far  as  we  can 
learn,  it  is  likely  to  meet  with  but  little 
opposition,  at  which  we  are  certainly  not 
surprised,  on  the  part  of  lords  of  manors, 
as  they  can  hardly  expect  to  get  a  Bill  more 
advantageous  to  their  own  interests. 


THE  LAST  CHANCERY  ORDERS. 


It  may  be  found  useful  briefly  to  point  out 
the  effect  of  the  last  Chancery  Orders, 
which  were  printed  at  length,  ante,  pp. 
60  &  84.  By  the  first  of  the  orders  of  the 
9th  of  May  1839,  when  the  plaintiff  pro. 
secutes  the  defendant  in  the  Court  of  Chan- 
eery  and  also  in  some  other  Court  in  the 
same  matter,  the  usual  order  for  the  plain- 
tiff to  make  his  election  may  be  obtained, 
but  the  time  at  which  this  may  be  done 
is  regulated  and  provided  for.  ITie  second 
allows  the  plaintiff  in  an  injunction  cause 
to  obtain,  as  of  course,  an  order  for  leave 
to  amend,  with  an  undertaking  to  amend 
within  one  week  from  the  date  of  the 
order.  It  further  authorizes  the  defendant, 
although  he  may  not  have  put  in  his  an- 
swer, to  move  the  Court  to  dissolve  the  in- 
junction, on  the  ground  that  the  bill  as 
amended  does  not,  even  if  the  amend- 
ments be  true,  entitle  the  plaintiff  thereto. 
The  third  allows  the  plaintiff,  either  where 
an  injunction  has  not  been  obtained,  or  has 
been  dissolved,  to  amend  his  bill,  and  move 
for  an  injunction,  if  the  defendant  shall  not 
plead,  answer,  or  demur  to  the  amended 
bill  within  eight  days  after  appearance.  By 
the  fourth,  foreclosure  causes  may  be  ad* 
vanced  for  hearing  under  the  same  rules  as 
any  other  causes.  The  fifth  (which  is  the 
most  important  of  all)  allows  the  plaintiff 
by  motion,  at  any  time  after  appearance,  to 
refer  to  the  Master  any  preliminary  ac- 
counts or  inquiries,  which  must  be  taken 
and  made  before  the  rights  of  the  parties 
can  be  ascertained.  By  the  sixth,  applica- 
tions as  to  irregularities  in  orders  of  course 
made  by  the  Master  of  the  Rolls  are  in  the 


first  instance  to  be  made  to  the  Master  of 
the  Rolls. 

The  Orders  of  the  10th  of  May  relate 
entirely  to  the  issuing  the  writs  of  fieri 
facias,  elegit,  and  venditioni  exponas,— 'forms 
of  which  are  given. 


THE  CRIME  OF  BURGLARY. 


To  constitute  the  legal  crime  of  burglary, 
it  has  been  laid  down  in  the  text  books 
that  it  must  be  committed  at  night.  See  4 
Bla.  Comm.  224 ;  but  by  the  1  Vict.  c.  86, 
it  is  provided  that  so  far  as  the  same  is  es- 
sential to  the  offence  of  burglary,  the  night 
shall  be  considered,  and  is  thereby  declared 
to  commence  at  nine  o'clock  in  the  evening 
of  each  day,  and  to  conclude  at  six  in  the 
morning  of  the  next  succeeding  day.  It 
has  also  been  supposed  by  some  that  it 
must  be  committed  from  the  outside,  but 
this  is  not  so.  Thus,  where  one  of  the 
prosecutrix's  servants  in  the  house  opened 
his  lady's  chamber  door  which  was  fastened 
by  a  brass  bolt,  with  design  to  commit  a 
rape,  King,  C.  J.,  ruled  it  to  be  burglary, 
and  the  defendant  was  convicted.  Hex  v. 
Gray,  1  Stra.  481.  So,  where  a  servant 
lay  in  one  part  of  the  house  and  his  master 
in  another,  and  between  them  was  a  door  at 
the  foot  of  the  stairs,  which  was  latched  ; 
the  servant  in  the  night  time  drew  the  latch 
and  entered  his  master's  chamber  to  mur- 
der him,  this  was  holden  to  be  burglary, 
2  East's  P.  C.  488.  So,  where  a  thief 
enters  a  dwelling-house  in  the  night  time 
through  the  outer  door  being  left  open,  or 
by  an  open  window,  yet,  if  when  within  the 
house,  he  turn  a  key  or  unlatch  a  chamber 
door,  with  intent  to  commit  a  felony,  this  is 
burglary.  Ibid.  But  according  to  C.  J. 
Hale,  if  a  lodger  in  an  inn  should  in  the 
night  time  open  his  own  chamber  door,  steal 
goods  and  go  away,  the  offence  would  not 
be  burglary,  on  account  of  his  having  a  kind 
of  special  property  and  interest  in  his 
chamber,  and  the  opening  of  his  own  door 
being,  therefore,  no  breaking  of  the  inn- 
keeper's house,  1  Hale  P.  C.  554;  and  4 
Petersd.  Abridg.  739.  However,  this  is 
altered  by  a  recent  statute;  7  &  8  Geo.  4,  c. 
•29,  s.  11,  by  which  it  is  enacted,  that  if 
any  person  entering  a  dwelling-house  with 
intent  to  commit  felony,  or  being  therein 
commit  felony,  and  in  either  case  break  out 
in  the  night  time,  such  offence  shall  be 
deemed  burglary.  And  in  the  following 
case  it  has  been  very  recently  held  that 
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breaking  out,  as  well  as  breaking  in,  may 
constitute  this  crime. 

"  The  prisoner  was  indicted  for  burglary,  in 
having  broken  out  of  the  house  of  Aaron 
Collins.  The  prosecutor,  Aaron  Collins,  said 
on  the  night  of  the  31st  December,  1838,  the 
prisoner  lodged  at  my  house.  lJefore  going  to 
his  bed  on  that  night,  1  had  secured  my  house. 
Between  three  and  four  o'clock  on  the  morn- 
ing of  the  1st  of  January,  I  heard  the  prisoner 
get  up  and  leave  the  bouse.  Airs.  Collins,  the 
wife  of  the  prosecutor,  proved,  that  when  she 
got  up  on  the  morning  of  the  1st  of  January, 
she  missed  a  jacket,  which  was  afterwards  found 
in  the  possession  of  the  prisoner  ;  and  she 
also  proved  that  at  between  three  and  four 
o'clock  iu  the  morning,  she  heard  the  prisoner 
go  down  stairs,  unbolt  the  back  door  of  the 
house,  and  go  away.  Allen,  for  the  prisoner. — 
J  submit  that  this  is  no  burglary.  Erskine,  J. 
If  a  person  commits  a  felony,  and  breaks  out 
of  the  house  in  the  night  time,  that  is  burglary 
although  he  might  have  been  lawfully  in  the 
house.  There  are  several  cases  of  guests  at 
inns  who  have  been  convicted  of  burglary, 
Allen. — I  believe  that  it  has  always  happened 
in  such  cases  that  the  party  went  into  some 
other  person's  room,  or  entered  some  place 
where  he  had  no  right :  but  here  the  prisoner 
being  a  lodger,  he  had  the  right  of  egress, 
and  if  there  bad  been  no  stealing  he  would 
not  have  been  guilty  of  any  wrong  in  leaving 
the  house,  and  would  have  been  justified  in 
all  be  did.  Erskine,  J.— If  a  lodger  has 
committed  a  felony,  and  in  the  night  time 
even  lifts  a  latch  to  get  out  of  the  bouse  with 
the  stolen  property,  that  is  a  burglarious  break- 
ing out  of  the  house  :  it  is  the  purpose  for 
which  he  undoes  the  fastening  that  makes  the 
act  unlawful.  Verdict  :  Guilty.  Reg  v. 
fVheelden,  8  C.  &  P.  747. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 

THE  LIABILITY  OF  THE  HUSBAND  AFTER  A 
SEPARATION. 

A  husband  is  liable  for  the  contracts  entered 
into  by  his  wife  during  coverture,  but  his 
consent  must  be  either  expressed  or  implied. 
Cohabitation  is  presumptive  evidence  of  the 
assent  of  the  husband,  although  it  may  be 
rebutted  by  contrary  evidence.  Per  Bay- 
ley,  J.,  in  Montague  v.  Benedict,  3  B.  &  (!. 
635.  But  when  the  husband  and  wife  live 
apart  by  mutual  consent,  if  upon  sepa- 
ration he  provides  an  allowance  for  her, 
suitable  to  his  fortune  and  rank  in  life, 
(which  is  a  question  proper  for  the  conside- 
ration of  a  jury)  and  afterwards  pay  it  re- 
gularly, he  will  be  exempt  from  all  liability 
for  her  debts.  Todd  v.  Stokes,  1  Salk.  116; 
HodgkiMQn  v.  Fletcher,  4  Camp.  70;  Den- 


ny* v.  Sargeant,  6  C.  &  P.  4 1 9 ;  and  since 
it  is  the  payment  of  the  allowance  which 
discharges  him,  it  is  immaterial  whether  it 
is  secured  by  deed  or  a  written  agreement 
or  not,  provided  it  be  regularly  paid. — 
Hodgkinson  v.  Fletcher,  4  Camp.  70.  But 
when  a  tradesman  brings  an  action  against 
a  husband  for  goods  furnished  to  his  wife 
while  she  was  living  apart  from  her  hus- 
band,  it  is  for  the  tradesman  to  shew  that 
her  so  living  proceeded  from  some  cause 
which  would  justify  it.  Thus  in  an  action 
of  this  kind,  it  being  proved  that  although 
the  husband  and  wife  lived  apart,  the  wife 
frequently  went  to  the  husband's  house, 
and  staid  there  sometimes  as  long  as  half  an 
hour,  the  plaintiff  (the  tradesman)  was  non- 
suited. Mainwaring  v.  Leslie,  2  C.  &  P. 
507.  In  a  subsequent  case,  the  rule  was 
thus  laid  down  by  Lord  Tenter  den. — "  If  a 
married  woman  be  living  separate  and  apart 
from  her  husband,  it  is  the  duty  of  trades- 
men to  inquire  under  what  circumstances 
the  separation  took  place  before  they  part 
with  their  goods;  and  if  a  tradesman  do 
part  with  his  goods  to  a  woman  living  apart 
from  her  husband,  the  onus  lies  on  him  to 
prove  that  the  separation  took  place  under 
such  circumstauces  as  will  entitle  him  to 
recover  the  price  of  goods  against  the  hus- 
band. There  is  no  such  proof  here,  and  if 
a  tradesman  will  trust  any  woman  that 
comes  into  his  shop,  he  must  do  so  at  bis 
peril.    Clifford  v.  Laton,  3  C.  &  P.  15. 

The  last  case  on  this  point  is  that  of 
Dixen  v.  Hurrell,  8  C.  &  P.  717,  in  which 
Mr.  Justice  Coltman  thus  laid  down  the 
law.—"  If  a  wife  elopes  with  an  adulterer, 
or  even  if  she  elopes  from  her  husband  with- 
out cause,  the  husband  is  not  liable  upon 
her  contracts.  If,  on  the  contrary,  the  wife 
is  driven  from  her  husband's  house  by  his 
misconduct,  she  can  charge  him  with  the 
amount  of  suitable  necessaries.  This  is, 
however,  a  sort  of  middle  case,  and  it  ap- 
pears from  the  authorities  cited,  that  in 
cases  of  this  class,  the  opinion  of  Lord 
Tenter  den  has  fluctuated.  My  opinion  is, 
that  if  the  husband  and  wife  separate  by 
mutual  consent,  the  husband  is  liable  for 
necessaries  supplied  to  the  wife,  unless  she 
has  a  competent  provision,  either  from  her 
husband,  or  from  her  own  resources.  What 
sum  per  annum  amounts  to  a  competent 
provision,  must  depend  on  the  station  of 
the  parties,  and  the  circumstance  of  each 
particular  case ;  and  what  would  be  a  very 
competent  provision  in  one  station,  and  un- 
der one  set  of  circumstances,  would  not  be 
so  on  another.   Here  it  appears  that  the 
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defendant's  wife  had  a  separate  provision, 
to  an  amount  between  70/.  and  80/.  a- year. 
You  will  say  whether  that  was  reasonably 
sufficient  for  her  as  the  wife  of  a  person  who 
kept  a  china  shop  in  the  City  Koad.  The 
question  is  this  :  Had  the  defendant's  wife 
a  competent  provision  independent  of  her 
husband  ?  If  she  had,  the  defendant  is  not 
liable.  If  she  had  not,  the  defendant  is 
liable,  unless  the  plaintiff  agreed  that  he 
would  not  charge  the  defendant  for  what 
was  supplied  to  the  defendant's  wife.  Ver- 
dict for  the  defendant  -  the  jury  considering 
the  provision  to  be  sufficient.  Dixon  v. 
Hurrell,  8  C.  &  P.  717. 


CHANGES  IN  THE  LAW. 

IN  THE  PRESENT  SESSION  OF  PARLIAMENT. 

No.  nr. 

EXCHEQUER  OF  PLEAS  INQUISITIONS. 

2  &  3  Vict.  c.  22. 

An  Act  to  enable  Justices  of  Assize  on  their 
Circuits  to  make  Inquisition  of  all  Pleas  in  the 
Court  of  Exchequer  of  Pitas  which  shall  be 
brought  before  them  without  a  Special  Com- 
mission fur  that  purpose.    [4th  July,  1839.] 

1 .  Stat.  West.  2.  \3Edw.  1,  c.  30.  Justices 
of  Assise  may  t>y  Causes,  §c.  pending  in  the 
Exchequer  without  a  special  commission.  — 
Whereas  by  the  statute  commonly  called  "The 
Statute  of  Westminster  the  second,"  passed  in 
the  thirteenth  vear  of  the  reign  of  King  Edward 
the  first,  the  Justices  of  Assize  on  their  several 
circuits  are  empowered  to  take  inquisitions  of  all 
pleas  in  the  Courts  of  Queen's  Bench  and  Com- 
mon Plea» :  And  whereas  it  ia  expedient  to  ex- 
tend the  said  power  to  pleas  in  the  Court  of  Ex- 
chequer, in  on!  r  to  put  an  end  to  the  practice 
which  has  hitherto  obtained  of  issuing  a  sepa- 
rate commision  from  the  said  court  upon  each 
record  brought  therefrom  before  tbe  Judges  of 
Assize :  Be  it  therefore  enacted  by  tbe  Queen's 
most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  tem- 
poral, and  Commons,  iu  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the 
same,  that  from  and  after  the  parsing  of  this 
net  it  shall  be  lawful  for  all  justices  of  assize, 
and  they  are  hereby  authorized  and  empowered 
on  their  respective  circuits,  to  try  causes  and 
take  inquisitions  of  pleas  peudiug  in  the  Court 
of  Exchequer  of  Pleas  which  shall  he  brought 
before  them,  and  to  proceed  thereon  in  like 
manner  as  they  can  or  may  do  in  respect  of 
causes  or  pleas  pending  in  the  courts  of  Queen's 
Bench  and  Common  Pleas  under  and  by  virtue 
of  the  said  act,  or  by  any  other  law,  statute,  or 
usage  whatsoever,  and  that  it  shall  not  be 
necessary  hereafter  to  issue  any  commiss6ion 
from  the  said  court  of  Exchequer  of  Pleas  for 
that  purpose. 


ABSTRACT  OF  THE  BILL  TO  AMEND 
THE  JURISDICTION  FOR  THE  TRIAL 
OF  ELECTION  PETITIONS. 

Suspension  of  9  Geo.  4,  c.  22,  and part  of  '42 
Geo.  3,  c.  106,  s.  1.  s.  .92  — The  proposed  hill 
is  temporary,  to  come  into  force  at  the  begin- 
ning of  the  next  session,  and  to  continue  until 
the  end  of  the  second  session  of  the  next  par- 
liament ;  during  this  time  the  existing  act  (9 
Geo.  4,  o.  22,  and  part  of  the  Irish  act  42  Geo. 
3,  c.  10(1,)  is  to  be  suspended. 

Presentation  of  Petitions,  s  2—21  —Petition- 
ers are  to  be  required  to  enter  into  their  recog- 
nizances before  presenting  the  petition.  An 
officer  of  the  bouse  is  to  be  appointed  by  tbe 
Speaker,  culled  "  the  examiner  of  recogni- 
zances,*' who  will  certify,  by  endorsement  on  the 
petition,  that  this  has  been  done.  Instead  of 
finding  sureties,  an  option  is  allowed  of  paying 
money  to  the  sme  amount  into  the  bank  of 
Enghmd.  During  seven  days,  objections  may 
be  lodged  against  the  sureties ;  and  if  upon 
examination  by  the  examiner  of  recognizances 
they  are  found  insufficient,  the  names  will  not 
be  allowed  to  be  changed,  but  the  order  for 
considering  the  petition  will  be  discharged. 

In  the  single  case  of  death  of  a  surety,  that 
defect  may  be  cured  by  lodging  money  in  the 
Bank  of  England.  In  all  other  cases  the  pe- 
titioner must  abide  by  the  security  offered  by 
him  before  the  petition  was  presented. 

Voters  may  be  admitted  to  defend  the  re- 
turn, e'uher  with  the  sitting  member,  if  they 
petition  within  fourteen  days  after  presenta- 
tion of  the  petition,  or,  in  his  room,  if  they 
petition  within  thirty  days  after  notice  of  his 
not  intending  to  defend  his  seat  is  published  in 
the  gazette. 

Constitution  of  General  Committee,  ss  22  — 
35. —  At  the  beginning  of  every  session  the 
Speaker  is  to  nominate  a  committee  of  six 
members  (to  be  called  the  Geueral  Committee 
of  Elections),  being  neither  petitioners  nor 
petitioned  against,  and  willing  to  serve.  In 
case  of  disapproval  by  the  house  of  the  com- 
mittee chosen,  a  new  nomination  is  to  be  made. 
Vacancies  iu  the  committee  are  to  be  supplied 
in  the  same  manner.  All  election  petitions, 
in  which  the  sureties  are  reported  unobjec- 
tionable, are  to  be  referred  to  this  committee, 
who  are  to  choose  select  committees  for 
trying  them.  The  general  committee  will 
have  no  power  to  do  any  act,  unless  four 
members  of  it  meet  together,  or  to  choose  a 
select  committee,  unless  four  members  are 
agreed. 

Choice  of  Select  Committee,  ss.  36— 63.— At 
the  beginning  of  each  session  the  names  of  all 
the  members  of  the  House  are  to  be  read  over 
by  the  Speaker  :  all  claiming  to  be  above  sixty 
are  to  be  struck  out.  Petitioners  and  mem- 
bers petitioned  against,  also  members  alleging 
special  excuses  allowed  by  the  House,  are  to 
be  distinguished  as  temporarily  disqualified,  or 
excused.  The  general  committee  will  then 
divide  the  list  into  fire  panels,  the  order  of 
whose  service  will  be  settled  by  lot  at  the  table. 
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The  panels  will  be  printed,  and  distributed 
with  the  votes.  The  general  committee  will 
correct  the  panels  from  time  to  time,  by  insert- 
ing new  members,  &c. 

Once  in  each  week,  if  any  petition  be  then 
pending,  the  general  committee  will  meet  to 
choose  select  committees,  and  three  weeks  no- 
lice  of  the  day  of  their  meeting  will  be  sent  to 
all  the  parties.  Lists  of  voters*  objected  to 
must  be  lodged  by  each  party  with  the  clerk  of 
the  general  committee  ten  days  before  the  day 
appointed  for  choosing  the  select  committee. 

On  the  day  so  appointed,  the  general  com- 
mittee will  choose  seven  members  from  the 
panel  then  in  order  of  service,  taking  care  not 
10  choose  either  any  member  then  generally 
disqualified  or  excused,  or  any  member  who 
had  voted  at  the  election,  or  who  is  a  party  to 
the  petition,  or  related  within  certain  degrees 
to  any  of  the  parties,  so  far  as  these  special 
grounds  of  disqualification  can  be  ascertained 
by  the  general  committee. 

The  parties  will  be  called  in,  and  the  names 
read  to  them.  Eiiher  party  may  object  to  any 
names,  on  the  grounds  spccifiedin  the  bill,  but 
on  none  other.  If  an  objection  is  sustained,  a 
new  committee  must  be  chosen.  If  no  objec- 
tion is  made  by  the  parties,  notice  will  be  sent 
to  the  members  chosen ;  and  they  also,  on  the 
following  morning,  each  for  himself,  may  al- 
lege disqualification  on  the  grounds  specified 
in  the  bill,  but  on  none  other.  When  all  ob- 
jections are  disposed  of,  the  select  committee 
will  be  reported  to  the  House. 

Proceedings  of  Select  Committees,  ss.  64 — 79. 
— The  members  chosen  to  be  of  the  select 
committee  will  attend  in  their  place  on  the  day 
when  the  general  committee  makes  its  report, 
and  will  be  forthwith  sworn  at  the  table,  and 
directed  to  withdraw  to  choose  their  chair- 
man, and  then  to  adjourn  to  the  following  day. 

The  select  committee  will  sit  from  day  to 
day,  except  by  leave  of  the  House  for  a  longer 
adjournment.  No  member  must  absent  him- 
self without  the  leave  of  the  House,  to  be 
granted  only  for  sickness,  or  special  cause, 
verified  upon  oath.  In  the  absence  of  any 
member  to  whom  leave  of  absence  has  not  been 
granted,  the  committee  must  adjourn,  and  re- 
port the  absentees  to  the  House.  If  the  com- 
mittee be  reduced  below  six  (by  death  or  una- 
voidable absence),  and  continue  so  lor  three 
days,  it  shall  be  dissolved,  subject  to  the  fol- 
lowing excepted  cases :  if  it  has  met  for  four- 
teen days,  it  may  continue  with  not  less  than 
five  members  ;  if  for  twenty-five  days,  or  if  it 
has  issued  a  commission  for  taking  evidence  in 
Ireland,  it  may  continue  with  not  less  than 
four  members. 

The  evidence  is  to  be  confined,  as  to  disputed 
votes,  to  the  lists  delivered  to  the  general  com- 
mittee, and  to  the  objections  therein  stated. 

Costs,  ss.  80 — 90.— Costs  may  be  awarded  to 
either  party  by  the  select  committee,  if  cither 
the  petition  or  the  opposition  to  it  appear 
frivolous  and  vexatious.  Costs  may  aUo  be 
awarded  with  respect  to  particular  votes,  in 
which  the  proceedings  appear  to  have  been 
frivolous  and  vexatious.   The  costs  will  be 
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taxed,  under  the  direction  of  the  Speaker,  by 
the  examiner  of  recognizances ;  and  in  no  case 
is  either  party  to  be  liable  for  any  costs  of  the 
other  party,  arising  solely  from  delay  in  the 
proceedings  of  the  general  committee.  The 
taxed  costs  may  be  recovered  by  an  action  of 
debt.  Forfeited  recognizances  may  also  be 
estreated  in  the  Court  of  Exchequer. 

lieturning  Officer,  s.  91.— rlhe  returning 
officer  may  be  sued,  in  case  of  wilful  default, 
for  not  returning  any  person  who  was  duly 
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Adventures  of  an  Attorney  in  Search  of 
Practice.  London :  Saunders  &  Otley. 
1839. 

This  is  an  admirable  book.     It  is  both 
instructive  and  amusing.    It  contains  much 
judicious  advice  to  the  young  practitioner, 
and  ably  advocates  the  rights  and  interests 
of  that  branch  of  the  profession  to  which 
the  author  belongs.    We  were  not  without 
expectation  that  a  work  of  this  kind  would 
make  its  appearance,  for  which  there  are 
doubtless  abundant  materials.    Some  year* 
ago  we  noticed  "  The  Life  of  a  Lawyer, 
written  by  himself,"*  evidently  the  work  of 
a  barrister,  from  the  pages  of  which  we 
laid  before  our  readers  many  able  sketches 
of  character.     It  comprised  also  various 
professional  scenes  and  incidents,  rendering 
its  pages  peculiarly  attractive.    We  thought 
then  that  whilst  a  barrister  possessed  advan- 
tages in  regard  to  the  more  public  and  im- 
portant class  of  cases,  and  could  better  de- 
scribe their  forensic  management,  —  an  attor- 
ney, from  his  personal  and  confidential  com- 
munications with  the  parties   and  their 
■witnesses,  would  have  an  opportunity  of 
tracing  the  secret  springs  of  action  which 
precede  the  developement  of  a  case  in  open 
Court.    We  have  not  been  disappointed  in 
this  expectation.    1  he  present  author,  who 
has  been  actively  engaged  for  twenty-five 
years,  has  embodied  his  experience  in  the 
lively  delineation  of  various  classes  of  clients 
and  witnesses,  and  singular  cases,  and  set 
forth,  with  much  dramatic  effect,  many 
scenes  which  have  no  doubt  substantially  oc- 
curred in  actual  practice. 

He  first  gives  an  amusing  description  of 
his  eagerness  in  commencing  practice,  and 
the  usual  disappointments  which  attend 
those  who  look  for  very  speedy  success.  His 
early  clients  are  individually  described ;  but 
after  a  while  he  shews  them  up  in  classes, 
such  as  the  despondent,— the  wrong- head- 

■  .Sec  vol.  1,  p.  27*. 
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ed,--the  angry,— the  whimsical, — the  col- 
lective,— &c. ;  of  each  of  which  he  gives  a 
sample,  with  many  curious  and  "  awkward  " 
cases,  and  is  generally  very  successful  in 
the  dialogues  which  he  introduces.  Whilst 
the  scenes  which  take  place  with  clients  and 
witnesses  are  very  amusing,  and  many  of  the 
incidents  interesting,  they  are  always  pre- 
ceded or  followed  by  useful  remarks  or 
valuable  suggestions.  For  the  present  we 
extract  the  following  description  of  the 
qualities  for  which  a  solicitor  should  be  dis- 
tinguished : — 

"It  is  rightly  assumed  that  he  must 
possess  a  certain  share  of  legal  knowledge ; 
though  even  here,  if  I  may  judge  by  the  pros- 
perity of  many,  less  will  serve  his  turn  than  is 
commonly  supposed  ;  a  liberal  education  ultra 
the  law,  is  mostly,  but  very  erroneously,  re- 
garded as  mere  accomplishment.  1  am 
ashamed  to  say  of  my  brethren,  that  I  know 
too  many  among  them,  the  style  of  whose 
composition  would  disgrace  a  chambermaid, 
and  the  tone  of  whose  manners  would  exclude 
them  from  the  butler's  pantry.  I  know  not 
one  however,  of  this  description,  who  has  ever 
attained,  or  even  aspired  to  a  higher  rank  in  it 
than  that  which  might  be  allowed  to  a  sheriff 's 
officer,  or  a  money-lending  Jew.  Honesty,  in 
the  ordinary  and  limited  sense  of  the  term,  is  ge- 
nerally presumed  as  a  qualification  of  course, 
though  ill-natured  people  do  say  that  it  is 
rather  an  extraordinary  professional  trait.  All 
however,  are  agreed,  that  to  a  greater  or  less 
extent,  according  to  taste  and  the  character  of 
his  business,  law,  general  knowledge,  and 
common  honesty  are  required  in  an  attorney : 
but  discuss  the  desirable  a  little  further,  and 
we  find  the  usual  definition  given  of  the  deside- 
rated animal  is  that  he  shall  be  *4a  sharp, 
clever  fellow."  In  deference  to  this  favourite 
notion,  I  have  assumed  my  nom  de  voyage ;  yet 
with  the  inconsistency  of  many  who  travel  the 
continent  as  captains  and  colonels  (I  know  one 
gallant  old  gentleman  at  this  moment,  who  de- 
signates himself  abroad  as  "  Monsieur  le  Col- 
onel," in  virtue  of  an  old  uniform  to  which  he 
had  acquired  a  title  under  the  volunteer  sys- 
tem), I  am  bold  enough  to  say  not  only  that 
your  "  sharp,  clever  fellows"  make  your  worst 
attornies,  but  that  they  rarely  gain  admission 
to  the  highest  classes  of  respectable  clients : 
this  sounds  a  little  paradoxical,  but  there  is 
sufficient  reason  for  it.  The  sort  of  cleverness 
which  obtains  this  reputation  for  an  attorney, 
is  to  be  found  in  every  office  on  very  cheap 
terms.  Every  common  law  or  chancery  clerk 
(as  a  piano  that  has  been  practised  on  for  two 
or  three  years,  arrives  at  its  prime)  is  after  a 
short  probation,  pre-eminent  for  it;  and  no 
office  of  any  extent  in  business  is  without  a 
convenient  appendage  of  this  kind,  whose  spe- 
cial duty  it  is  to  set  snares  and  catch  an  oppo- 
nent tripping:  whenever  he  or  his  employer  is 
at  fault,  the  pleader  or  a  junior  counsel  will 
soon  make  a  skilful  cast  for  the  scent.  This 
'  onflict  of  wit  for  petty  advantage  often  occurs 


among  the  subordinates  of  an  attorney's  office} 
and  where  (though  that  is  very  seldom.)  the 
client  reaps  any  real  benefit  from  it,  the  prin- 
cipal, by  reflected  honour  from  his  clerk,  is 
voted  a  "sharp  and  clever  fellow."  Among 
respectable  men,  however,  these  paltry  coot^n- 
tions  are  despised,  and  also  discouraged  ;  be- 
cause they  tend  to  create  angry  and  vindictive 
feeling,  without  any  counterbalancing  advan- 
tage, except,  perchunce,  two  or  three  pounds 
that  may  be  successfully  extracted  from  the 
pocket  of  an  opponent  in  the  shape  of  costs, 
with  as  much  credit,  though  more  safety,  than 
by  picking  it  of  a  watch  and  seals.   It  gene- 
rally happens  that  clerks  who  spend  their  no- 
viciate in  learning  this  cleverness,  pique  them- 
selves so  much  on  the  acquisition  of  it,  that 
they  learn  but  little  else ;  and  when  they  enter 
upon  practice  on  their  own  account,  have  no 
other  accomplishment  to  bring  to  their  aid. 
Hence  their  minds  degenerate ;  their  business 
is  low,  because  it  is  chiefly  in  low  business  that 
such  smartness  enables  them  to  shine ;  and 
even  low  and  vulgar  clients  very  soon  discover, 
that  while  in  the  progress  of  a  cause,  these 
"  sharp  clever  fellows"  are  daily  met  and  de- 
feated by  pleaders  and  counsel,  if  not  by  attor- 
nies, as  sharp  and  clever  as  themselves  :  their 
sharpness  is  frequently  turned  upon  their  em- 
ployers, of  whose  dulness  they  can  render  very 
profitable  account!  The  truth  is,  that  it  is 
only  clients  of  very  doubtful  honesty,  and  who 
have  business  to  transact  which  demands  the 
protection  of  those  resources  to  which  knavery 
alone  will  stoop,  that  require  the  aid  of  these 
*'  sharp,  clever  men  ; "  but  such  clients  are  not 
worth  having  on  any  terms,  aud  if  you  have 
too  many  of  them,  you  will  secure  a  reputation 
for  cunning  and  address  that  will  keep  more 
respectable  connexions  at  a  respectful  distance. 
If  I  were  asked  to  define  the  professional 
character  to  which  I  should  most  willingly 
trust  myself,  in  an  affair  of  delicacy  or  import- 
ance, involved  in  intricate  details  of  circum- 
stance, and  entangled  perhaps,  with  much  of 
personal  and  private  feeling,  1  should  select  a 
man  distinguished  by  calm  energy,  a  clear 
head,  and  sound  common  sense :  if  in  addition 
to  this,  be  were  gifted  with  a  cheerful  disposi- 
tion, and  marked,  not  by  fastidious  delicacy  of 
mind,  but  by  that  enlarged  honesty  which  is 
usually  intended  by  "  honourable  principle," 
I  should  consider  that  he  possessed  the  finest 
qualities  for  a  useful  attorney.    Of  course 
there  arc  not  many  who  come  up  to  this  stand- 
ard; but  in  proportion  as  they  approach  it, 
and  as  the  general  nature  of  their  business  im- 
plies that  they  keep  it  constantly  in  view,  a 
client  may  consider  himself  safe  in  their  hands. 
If  my  work  were  not  necessarily  anonymous, 
and  anonymous  praise,  however  sincere,  goes 
for  nothing,  I  could  with  ease  name  a  hundred 
solicitor-  that  well  deserve  to  be  classed  with 
such  as  I  have  here  described. " 

The  collective  client  is  thus  characterised. 

"  There  are  many  varieties  of  this  species  : 
some-times  it  is  found  in  the  form  of  parish 
vestries ;  sometimes  of  a  bench  of  magistrates ; 
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sometime?  of  a  professional  or  scientific  coun- 
cil; at  others  of  a  coffee  house  assemblage  of 
rapacious  creditors  or  of  an  insurance  or  rail- 
road board.  In  whatever  form  the  monster 
appears,  it  requires  Herculean  powers  to  en- 
counter it.  It  lias  fallen  to  my  lot  to  meet  it  in 
every  shape,  yet  I  scarcely  know  how  to  pre- 
pare  myself,  much  less  others,  for  the  conflict. 
To  dro'p  metaphor;  we  must  recollect  that 
when  men  assemble  in  considerable  numbers 
to  effect  any  common  object,  but  not  subjected 
to  any  rigorous  discipline  because  they  as- 
semble spontaneously,  and  therefore  on  terms 
of  republican  equality,  each  brings  to  the  dis- 
cussion not  merely  his  peculiar  knowledge,  but 
his  peculiar  temper  and  absurdities  :  the  most 
good  natured  man  is  voted  to  the  chair,  and 
unless  firmness  and  good  sense  mark  his 
deportment,  his  good  nature  is  in  his  own 
way  and  the  way  of  every  body  else;  pas- 
sion breaks  loose ;  absurdity  gains  ground, 
(for  every  man  is  more  or  less  absurd  on  some 
point),  the  chairman  appeals  to  the  good  sense 
of  the  board,  long  after  every  symptom  of  it 
has  vanished,  and  then  the  dernier  resort  is  to 
the  authority  of  the  legal  adviser.  But  this 
officer  usually  stands  in  a  very  unlucky  pre- 
dicament. He  has  an  acknowledged  iuteresl 
in  the  question  of  costs,  on  every  important 
matter  that  provokes  debate.  Collective  bodies 
are  destitute  of  delicacy  or  shame ;  where  re- 
proach is  distributed  among  many,  each  man's 
share  becomes  imperceptibly  light :  hence  the 
most  cutting  sarcasms  and  illiberal  sneers  are 
uusparingly  vented  on  professional  rapacity,  by 
men  who  would  blush  individually  to  be  sus- 
pected of  a  shabby  economy.  In  their  official 
chairs,  however,  they  "  are  trustees  for  the 
public ;"  and  under  this  convenient  salvo,  they 
uphold  penurious  parsimony  as  a  laudable  duty 
that  they  are  bound  to  practise.  Now  to  all 
this,  the  attorney  must  submit  with  patience, — 
nay,  with  cheerfulness;  for  if  he  appears  to 
wince  under  the  lash,  punishment  is  redoubled ; 
should  he  be  provoked  into  a  retort,  he  chal- 
lenges a  trial  of  official  strength ;  for  there  is 
nothing  that  assembled  officials  like  to  display 
so  much  as  their  power.  Yet  their  attorney 
must  answer  every  appeal  with  calm  good- 
humour,  as  well  as  deferential  gravity !" 

Several  amusing  specimens  are  given  of 
the  meetings  of  the  "  collective  wisdom" 
displayed  by  the  Board  of  Directors  of 
a  Mining  Company,  which  illustrate  the 
above  reflections,  but  we  have  not  room  to 
insert  them. 

The  different  kinds  of  witnesses,  both 
voluntary  and  reluctant,  are  well  charac- 
terised, and  the  proper  methods  of  dealing 
with  each  class  are  judiciously  pointed  out. 
It  is  justly  observed  that  a  prudent  attorney 
will  never  put  himself  into  the  witness-box 
if  he  can  avoid  it,  but  the  author  was  twice 
in  this  situation. 

"An  important  letter  had  l>een  lost  in  my 
office ;  lost  by  that  excess  of  precaution  which 


t  one  sometimes  takes  with  very  important  do- 
|  cuments.  I  had  locked  it  op  in  some  drawer 
for  seenrity,  and  on  the  eve  of  trial  could  not 
discover  where  I  had  placed  it ;  but  when  en- 
gaged in  consulting  counsel  on  the  case  before 
I  commenced  the  action,  nearly  three  years 
before  the  cause  was  tried,  I  had  introduced  a 
copy  of  this  letter  into  the  statement,  and  had 
read  the  letter  to  my  clerk  while  he  transcribed 
it.  I  tendered  this  copy  in  evidence :  of  course 
Scarlett  opposed  its  admission,  for  nearly  the 
whole  question  of  damages  turned  upon  it. 

"Do  you  commonly  read  letters  for  your 
clerks  to  copy,  Mr.  Sharpe  ?" 
"  No,  Sir." 

"  It  would  be  rather  an  inconvenient  prac 
tice  ?" 
"  Certainly." 

"  Did  you  examine  this  copy  after  he  had 
made  it  i" 

"Not  that  I  remember;  certainly  not  to 
check  its  accuracy.'* 
"  Then  you  cannot  swear  to  its  accuracy  r" 
"  I  cannot ;  but  I  believe  it  to  be  accurate." 

"Why?" 

"Because  it  consists  of  but  five  lines,  so 
there  is  not  much  room  for  error;  and  1  had 
every  inducement  to  be  accurate  in  consulting 
counsel  on  the  merits  of  my  client's  case." 

"  Did  you  shew  the  original  letter  to  your 
counsel  ?" 

"  Most  likely  I  did.  I  cannot  be  certain  at 
this  distance  of  time,  but  I  have  no  doubt  I 
did." 

"  Then  you  did  not  at  that  time  rely  suffi- 
ciently on  your  belief  in  its  accuracy  to  trust 
to  the  copy  ouly  ?" 

I  saw  the  drift  of  the  question,  and  hesitated ; 
of  course  1  received  the  usual  rough  salute. 

"No  hesitation,  Sir;  did  you  then  believe 
the  copy  to  be  accurate  ?  *' 

I  still  demurred — repeating  the  question, 
but  not  answering. 

"Come,  Sir!  no  fencing  with  me;  as  au 
attorney  you  ought  to  know  better." 

I  remained  silent,  pondering  over  the  ques- 
tion. 

"  I  will  have  an  answer,  Sir  ;  did  you  then 
believe  the  copy  to  be  faithful  V* 

"  To  what  time  do  you  refer  ?" 

"When  you  consulted  counsel." 

"Three  years  ago  ?" 

"  Yes,  Sir ;  three  years  ago." 

"  Then  I  will  not  answer  your  question  un- 
less his  lordship  decides  against  me." 

My  own  counsel  ought  to  have  made  the 
objection,  but,  from  discretion  sometimes,  they 
are  too  tardy  in  protecting  a  witness.  Lord 
Denman,  however,  (who  knew  me  well,  and 
from  whom  I  had  never  but  once  received  a 
harsh  word,  and  even  then  I  believe  he  de- 
signed it  kindly,  though  it  was  unjust)  came  to 
my  aid. 

"What  U  your  objection,  Mr.  Sharpe? 

"Your  LnVdship  will  perceive  that  the  ques- 
tion does  not  refer  to  present  belief,  nor  to  a  past 
fact,  but  to  the  impression  existing  on  my 
mind  three  years  ago ;  how  is  it  possible  for 
any  man  to  state  with  certainty  the  precise 
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limits  of  his  belief,  not  as  to  what  were  the  oc- 
currences of  to-day,  or  yesterday,  but  as  to 
what  he  believed  at  a  period  so  remote  ?" 

His  lordship  reflected  fur  a  moment,  and 
over-ruled  the  question. 

"  It  is  not  a  fair  one,  Mr.  Scarlett.  Go  on." 

We  shall  take  another  opportunity  of 
laying  before  our  readers  some  further  spe- 
cimens of  the  author's  talents,  both  in  the 
grave  and  the  gay,  and  recommend  the 
work  (in  the  language  of  its  dedication)  "  to 
all  attorneys  who  want  a  client  (or  wish  to 
retain  him)  and  to  all  clients  who  want  an 


on  Tnu 

ANNUAL  INDEMNITY  BILL. 


STAMPING  OLD  ARTICLES  OF  CLERKSHIP. 

We  observe  by  the  Votes  and  Proceed- 
ings of  the  House  of  Commons,  that  a 
petition  has  been  presented  from  a  person 
who  states  he  was  articled  in  the  year  1 808, 
praying  that  a  copy  of  his  alleged  articles 
may  now  be  stamped  and  enrolled.  It  ap- 
pears that  a  contract  on  unstamped  paper 
was  entered  into  for  a  service  of  six  years, 
and  by  which  it  was  provided  that  the  party 
should  be  re-articled  at  the  end  of  twelve 
months  on  the  proper  stamp  duty.  Such 
intended  articles,  however,  were  not  exe- 
cuted, bnt  the  person  continued  in  the  attor- 
ney's office  for  six  years.  It  is  stated  that 
in  1821  the  attorney  entered  into  the 
business  of  a  wine  merchant,  and  failed, 
and  that  the  articles  cannot  be  found. 
The  applicant  says  he  made  a  copy  of  the 
articles  during  the  time  he  was  serving 
under  them,  and  he  desires  that  this  copy 
may  now  be  stamped. 

The  9  G.  4,  c.  49,  s.  2,  which  passed 
15th  July,  1828,  provides  that  articles  of 
clerkship,  executed  prior  to  2 2d  June  1825, 
might  be  stamped  before  the  last  day  of 
Hilary  Term  1829,  on  payment  of  the  duty 
and  a  penalty  of  5/.  Why  did  not  the 
party  avail  himself  of  that  act  ?  We  ques- 
tion the  justice,  at  a  great  distance  of  time, 
of  having  such  articles  stamped,  and  putting 
the  parties  on  the  same  footing  as  those  who 
paid  their  duty  at  the  time  they  were  ar- 
ticled. We  can  understand  that  it  may  be 
very  convenient  to  postpone  the  payment  of 
the  duty  till  they  are  about  to  be  admitted, 
but  the  law  should  be  equal  in  its  applica- 
tion.   The  statutes  require  the  duty  to  be 


neither  payment  of  duty  nor 
and  this  from  no  inadvertence,  against  which 
alone  these  Indemnity  Acts  are  intended  to 
provide.  If  it  be  proper  to  listen  to  cases  of 
this  kind,  there  should  be  a  general  law  on 
the  subject,  and  its  due  administration  should 
be  left  to  the  Judges,  who  may  inquire  into 
the  facts,  and  ascertain  that  the  ease  de- 
serves relief.  Neither  Parliament  nor  the 
Stamp  Office  possess  the  means  of  investi- 
gating such  cases. 

It  is  proper  also  to  observe  that  these 
Annual  Indemnity  Acts  are  carried  through 
the  House  as  Private  Bills,  and  copies  cannot 
be  procured  at  the  printer's.  If  clauses  are 
introduced,  repealing  in  effect  public  sta- 
tutes, they  should  be  previously  printed  for 
general  information.  It  was  only  by  acci- 
dent that  we  became  aware  of  the  intended 
innovation. 


THE  BILL  FOR  GIVING  EXCLUSIVE 
AUDIENCE  TO  SERJEANTS. 


We  have  received  some  communications 
urging  the  expediency  of  this  measure,  for 
the  purpose  of  removing  the  great  grievance 
of  counsel  practising  in  all  the  courts, 
whereby  it  frequently  happens  that  several 
records  in  one  court  must  be  withdrawn 
because  the  leading  counsel  are  engaged  in 
another  court  We  adverted  to  this  when 
writing  on  the  subject  last  week,  and  are 
aware  that  it  is  difficult  to  choose  between 
the  two  evils  of  not  having  a  separate  bar 
on  the  one  hand,  or  being  deprived  of  a 
Queen's  Counsel  tit  banc,  who  has  conducted 
the  cause  at  Nisi  Prius.  It  is  said  that  if 
the  ancient  practice  of  the  Common  Pleas 
were  restored,  it  would  be  easy  to  select 
additional  counsel  who  might  be  willing  to 
take  the  degree  of  the  coif,  and  afford  a 
sufficient  choice  of  able  advocates  to  re- 
move all  ground  of  complaint.  The  question 
should  certainly  be  well  weighed  on  both 
sides.  Seeing  the  exception  in  the  bill  in 
favor  of  cases  tried  at  the  assizes,  we  did  not 
perceive  the  rational  grounds  for  depriving 
London  and  Middlesex  of  a  similar  advantage. 
It  is  urged,  however,  that  at  the  assizes; 
there  being  very  few  Serjeants  on  any  cir- 
cuit, and  all  of  whom  may  be  retained  for  a 
plaintiff,  it  would  be  palpably  unjust  to  ex- 
clude the  other  counsel  from  audience  on 
motions  for  new  trials.  This  being  ad- 
mitted by  the  proposer  of  the  bill,  the  rea- 
son, though  certainly  in  a  less  strong  de- 
paid  and  the  articles  to  be  registered  within  I  gree,  applies  to  London  and  Middlesex, 
six  months.    In  the  present  case  there  is  |  unless  a  creation  of  Serjeants  took  place  to 
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a  considerable  extent,  and  counsel  in  whom 
the  suitors  and  practitioners  would  confide, 
should  be  induced  to  take  the  coif.  We 
confess  that  we  cannot  but  regret  the  prac- 
tical extinction  of  the  ancient  order  of 
Serjeants  at  law  which  would  follow  the 
keeping  the  court  entirely  open  to  the 
whole  bar ;  but  the  interests  of  the  suitor 
must  not  be  sacrificed  to  any  professional 
consideration.  The  bill  has  made  no  pro- 
gress during  the  past  week. 


ON  THE  NEW  FORMS  OF  WRITS. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 

I  trust  you  will  excuse  my  so  far  trespassing 
on  your  valuable  time  as  to  call  your  attention 
Co  the  following  apparent  discrepancies  in 
some  of  the  new  forms  of  writs  framed  under 
1  &  2  Vict.  c.  1 10,  s.  30,  by  the  Common  Law 
Judges.  In  Vol.  17  of  your  excellent  periodi- 
cal, p.  280,  Form  No.  3,  (elegit  on  rule  for 
payment  of  money  and  costs)  the  sheriff  is 
commanded  to  deliver  such  lands  as  the  debtor 
was  seised  of,  &c.  on  a  day  denoted  in  the  note 
as  the  day  on  which  the  costs  of  the  rule  were 
taxed  ;  and  in  the  previous  part  of  the  writ  it 
is  stated  that  the  lands  are  to  hold  to  the  cre- 
ditor until  the  said  two  several  sums  of  £ 
and  £  ,  (the  money  and  costs)  with  inte- 
rest from  the  day  on  which  the  costs  of  the 
rule  were  taxed,  are  levied.  In  the  preceding 
Form,  No.  2,  (elegit  on  rule  for  payment  of 
money  merely)  the  sheriff  is  commanded  to 
deliver  the  lands  of  which  the  debtor  was 
seised  on  the  day  an  which  the  rule  was  made. 
Why  is  not  the  rule  for  payment  of  money  and 
costs,  on  which  Form  No.  3  is  grounded,  made 
to  bind  the  lands  from  the  day  on  which  it 
was  made,  equally  with  the  rule  for  payment  of 
money  merely  (Form  No.  2)  ?  or  why  should 
the  addition  of  costs  put  the  former  rule  in  a 
worse  condition  than  the  latter  in  this  respect  ? 

Again,  in  Form  No  3,  why  is  not  the  interest 
on  the  money  to  come  from  the  day  on  which 
the  rule  was  made,  and  the  interest  on  the  costs 
from  the  day  of  taxation,  instead  of  being  re- 
spectively made  to  accrue  from  the  latter  day 
merely  ?  These  discrepancies  will  appear  more 
striking,  on  comparing  the  forms  above  re- 
ferred to  with  some  of  the  new  Chancery 
Forms ;  ex.  gr.t  in  Form  No.  3,  ( fi.fa.  on  a 
decree  or  order  for  payment  of  money  and 
costs)  Vol.  18,  Leg.  Obs.  85,  the  interest  is 
expressed  to  accrue  on  the  money  from  the 
date  of  the  order— on  the  costs  from  the 
date  of  the  Master's  certificate.  In  Form 
No.  8,  (elegit  on  a  decree  or  order  for  pay- 
ment of  money  and  costs,)  ibid.  p.  87,  the 
order  binds  the  lands  from  the  day  on  which 
it  was  made,  and  interest  is  to  accrue  on  the 
money  from  the  day  on  which  the  order  was 
made— on  the  costs  from  the  date  of  the  Mas- 
ter's certificate. 


Now,  I  certainly  cannot  understand  why 
these  differences  should  exist  between  the 
Common  Law  and  Chancery  writs,  particu- 
larly as  in  the  above  cited  act,  s.  18,  rules  of 
the  Superior  Courts  of  Common  Law  and  de- 
crees and  orders  of  the  Courts  of  Equity,  &c, 
seem  to  be  placed  on  the  same  footing,  and  to 
have  the  same  effect  given  to  them.  Vide 
also  88.  13,  17.   One  would  imagine  that,  with 
reference  to  Common  Law  rules,  and  Equity 
decrees  and  orders  having  the  effect  of  judg- 
ments, as  far  as  regards  their  binding  operation 
on  the  lands  of  the  debtor,  the  day  on  which 
the  rule,  decree,  or  order  is  made,  would  be 
deemed  analagous  to  the  day  on  which  judg- 
ment is  signed,  with  one  single  exception,  viz. 
where  the  rule,  decree,  or  order  is  merely  for 
the  payment  of  costs  to  be  taxed,  in  which 
latter  case,  the  day  on  which  the  Master's  al- 
locatur or  certificate  is  made,  and  not  as  in 
other  cases,  the  day  on  which  the  rule,  decree, 
or  order  is  made,  will  be  deemed  analagous  to 
the  day  of  signing  judgment  {vide  18  Leg.  Obs. 
87,  Form  No.  7,  elegit  on  a  decree  or  order 
for  payment  of  costs). 

Again  in  17  Leg.  Obs.  298,  form  No.  9,  (Ft. 
Fa.  on  an  order  of  the  Court  of  Queen's  Bench 
for  payment  of  money  and  costs,)  ought  not  the 
interest  to  be  expressed  to  accrue  on  the  money 
from  the  day  of  the  rule  being  made,  and  on 
the  costs  from  the  day  of  taxation,  instead  of 
making  the  interest  on  both  sums  accrue  merely 
from  the  day  of  taxation  i   In  the  same  form, 
(No.  9,  supra)  between  those  words  "made" 
and  "  interest"  ought  not  the  following  words 
to  be  inserted,  viz.,  "  the  said  sum  of  /. 
(the  costs)  together  with,"  for  in  the  form  as 
it  now  stands  the  sheriff  is  merelv  commanded 
to  cause  to  be  made  &c,       t.  (the  money) 
and  (the  cost*).   Compare  the  Chan- 

cery Form,  No.  3,  (fi.  fa.  on  a  decree  or 
order  for  payment  of  money  and  costs,  1 8  Leg. 
Obs.  85,)  which  is  exactly  parallel. 

I  hope  that  some  of  your  numerous  readers 
will  take  the  trouble  of  accounting  for  these 
apparent  inaccuracies.  P. 


GRIEVANCES  OF  THE  PROFESSION. 


ABSENCE  OF  COUNSEL. 

Mr.  Editor, 

Some  reform  in  relation  to  the  customs  of 
counsel  is  surely  necessary.  A  cause  in  which 
I  was  concerned  for  the  plaintiff  stood  No.  2 
in  the  paper.  My  witnesses  were  all  in  Court. 
My  senior  counsel  was  in  the  Court  of  Common 
Pleas,  and  my  junior  counsel  not  in  Court  at 
all.  The  cause  was  called  on.  1  had  sent  for 
my  leader,  and  1  applied  to  the  Judge  to  wait 
till  he  came ;  but  his  Lordship,  in  those  tones 
which  the  Bench  sometimes  adopt  towards 
attorneys,  answered,  *'  Do  you  expect  me  to 
go  and  fetch  him  ? — I  don't  see  why  I  should 
wait ;"  and  would  have  nonsuited  the  plaintiff 
had  I  not  withdrawn  the  record. 
My  client  will  now  have  to  pay  the  costs  of 
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the  day,  which  (as  the  defence  is  most  vexa- 
tious) will  be  made  as  large  as  possible. 

Does  not  this  state  of  things  deserve  repro- 
bation ?  Is  it  not  the  dutv  of  a  counsel,  when 
he  accepts  a  brief,  to  be  in  Court  at  the  time, 
or  hand  his  brief  over  to  some  one  who  will 
attend  ?  But  counsel  lay  down  one  invariable 
rule,  that  under  no  circumstances  are  they  to 
blame.  Cms. 


ARREARS  OF  EQUITY  REPORTS* 

Sir, 

Amongst  the  many  grievances  constantly 
pointed  out  by  your  correspondents,  there  is 
one  which  I  think  has  never  yet  been  alluded 
to,  but  which  claims  the  serious  consideration 
of  every  branch  of  the  profession.  The  griev- 
ance to  which  I  refer  is  the  arrear  in  which 
the  Reports  in  the  Courts  of  Equity  are  con- 
tinually kept. 

Now  it  cannot  be  denied  by  any  one,  that 
it  is  of  the  utmost  importance  that  those  de- 
cisions which  regulate  both  the  law  and  prac- 
tice of  the  Courts  should  be  made  known  to 
the  world  as  soon  as  they  are  given;  espe- 
cially when  the  consequences  of  their  non- 
appearance are  so  serious  to  both  the  practi- 
tioner and  the  suitor.  How  many  instances 
do  we  every  day  see  of  applications  made  by 
a  party,  at  the  time  confident  of  success,  be- 
cause his  application  is  agreeable  to  the  prac- 
tice, as  it  appears  from  the  latest  published 
reports ;  yet  when  the  application  is  made  he 
finds  that  there  is  some  recent  decision,  not 
yet  reported,  (although  it  has  been  come  to 
a-year  or  more  previously,  and  which  can 
only  be  verified  bv  taking  the  trouble  to 
search  the  Register's  book,)  ruling  directly 
contrary  to  the  latest  reported  cases,  saddling 
the  unsuccessful  party  with  costs,  which  are 
of  right  payable  by  the  professional  man  him- 
self? The  consequence  of  this  uncertainty  is, 
that  every  one  is  deterred  from  making  mo- 
tions, either  for  the  purpose  of  expediting  a 
suit  or  otherwise,  solely  because  there  is  a 
chance  that  some  unreported  case,  which  the 
research  of  his  opponent  may  find  out,  may 
directly  negative  his  application.— All  which 
inconvenience  might  easily  be  removed  by  the 
regular  issuing  of  the  reports. 

I  think  this  is  a  subject  which  requires  look- 
ing into  by  the  profession  at  large  ;  and  as  we 
see  that  by  the  issuing  of  one  or  two  pam- 
phlets on  the  subject  of  the  delay  of  the  busi- 
ness in  the  Court?,  a  second  Vice  Chancellor 
is  likely  to  be  appointed,  so,  I  have  no  doubt, 
that  if  this  question  were  to  be  mooted  in  the 
proper  quarter,  the  evil  of  which  I  have  spoken 
would  soon  be  remedied. 

Scrutator. 


[On  this  subject,  we  may  refer  to  a  case 
which  we  reported  on  the  8th  of  June,  (see  p. 
105,  ante,)  wherein  the  Master  having  refused 


permission  to  amend  a  bill  after  tbfS  ^me, 
when  the  answer  was  to  be  deemed  sufficient^ 
the  Vice  Chancellor  (before  whom  there  was  »  • 
motion  to  dismiss  the  bill)  granted  leave  to 
amend,  and  made  no  order  to  dismiss.  The 
Lord  Chancellor,  on  appeal,  held  that  the 
Masters  have  no  power  to  dispense  with  the 
strict  letter  of  the  General  Orders,  and  that 
the  motion  to  dismiss  was  regular;  but  aa  the 
order  to  amend  had  been  made,  his  Lordship 
allowed  it  to  stand,  the  plaintiff  undertaking  to 
speed  the  cause.  We  believe  this  important 
decision  has  not  been  reported  except  in  this 
work.  En.] 


TAXES  AND  FEES  PAYABLE  BY 
ATTORNEYS. 


We  have  been  requested  to  state  the  various 
impositions  under  which  the  attorneys  and 
solicitors  labour  in  the  way  of  stamp  duty  and 
fees  on  their  articles,  admission,  &c.  and  be- 
lieve the  following  may  be  relied  on  : — 


Stamp  Duty  on  articles.     .  ,£120 

Stamp  Duty  on  counterpart.      .  1 

Affidavit  of  execution  of  Articles, 
stamp  2».  6d.  oath  2*. 

Registry  of  articles  at  Master's  of- 
fice ...... 

Affidavit,  stamp,  oath,  and  regis- 
try of  assignments  (if  any)  each 

Affidavit  stamps  of  affixing  notices 
and  payment  of  duty  &c.  . 

Swearing  affidavits  1*.  each  de- 
ponent in  Court,  or  at  Chambers 
1*.  6d,        .  ... 

On  leaving  articles  of  clerkship 
with  * 


0 
15 


0 

0 


4  6 


5  0 


9  6 


5  0 


For  Certificate  of  fitness 

For  Judge's  fiat  10*.  6d.  and  filing 
affidazit,  Is  

Oath  in  Court  . 

Usher  on  signing  the  roll  . 

Signing  the  rolls  in  Common  Pleas 
and  Exchequer,  5s.  each  . 

To  Master's  Clerk  for  certificate 
of  inrolment  ,  * 

Admission  stamp  .... 

Fees  on  Chancery  Admission  as  a 
Solicitor  

Commission  to  swear  affidavits  in 
each  Court,  about  35s. 


5 
15 

11 
1 

5 


0 
6 

6 
0 
0 


10  0 


25 


5 
0 


0 
0 


17  0 

- .  ■  ., 

5  0 
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Commission  as  master  extra  in 

Chancery,  about*                 .  8  12  6 

Oath  on  admission  in  Bankruptcy   0  6  0 

Certificate  duty  for  the  first  three 
years,  in  London      .      .  .600 

after  three  years .  12  0  0 

Country  certificate,  for  first  three 

years  4  0  0 

after  three  years  .8  0  0 


THE  STUDENT'S  CORNER. 


MERGER  OF  AN  ESTATE  TAIL. 

Mr.  Editor, 

I  beg  to  make  the  following  remark  on  the 
merger  of  an  estate  tail  after  possibility  of  issue 
extinct.  "  Persius,"  in  the  present  volume  of 
your  valuable  work,  p.  101,  says  it  will  merge, 
and  gives  an  instance.  In  the  case  put,  C.  D. 
does  not  take  an  estate  tail  after,  &c.  front 
A.  B.,  for  be,  C.  D.,  becomes  by  such  trans- 
fer merely  tenant  pur  autre  vie  of  the  estate, 
and  of  course  such  an  estate  will  merge  in 
C.  ZVs  estate  for  his  own  life.  Suppose  C.  I). 
had  conveyed  his  life  estate  to  A.  B. :— here  I 
apprehend  merger  would  not  have  followed, 
because  the  privileges  which  he  enjoys  in  com- 
mon with  a  tenant  in  tail  would  have  been  lost 
thereby.  But  when  A.  B.  conveys  to  C.  D.t 
no  harm  arises,  for  A.  B.  cannot  transfer  his 
privileges  to  another,  they  belonging  exclu- 
sively to  the  tenant  in  tail,  after,  &c.  which 
estate  always  arises  by  the  act  of  God  alone, 
and  in  truth  it  may  be  said,  that  the  privileges 
being  in  A.  B.  as  tenant  in  special  tail,  nei- 
ther the  law  nor  God  will  ever  take  them  from 
him ;  but  when  A.  B.  conveys  to  C.  D.,  here 
C.  D.  is  not  in  by  the  act  of  God  so  as  to  be 
tenant  in  tail,  after,  &c,  but  by  the  act  of 
A.  B.,  and  he,  the  said  C.  D.,  never  having 
had  the  privileges,  has  no  right  to  complain, 
because  the  law  considers  them  as  not  trans- 
ferable, but  only  as  inherent  rights  belonging 
solely  to  the  tenant  in  tail,  after,  &c.  against 
merger.  See  Rol.  Rep.  1 78 ;  Lewis  Bowies' 
case,  1 1  Rep.  81  ;  15  Ves.  419 ;  12  East,  209. 

I  apprehend  the  case  is  this,  that  A.  B.'s 
estate  will  only  merge  when  a  fee  or  fee  tail 
comes  to  him  either  by  descent  or  purchase, 
and  that  no  other  estate  coming  to  him,  will 
bar  him  of  his  privileges.  But  if  A.  B.  con- 
veys to  a  person  having  the  remainder  in  fee- 
fee  tail  or  for  his  own  life, — then  merger  of 
A.  B.'s  estate  ensues.  As  "  Persius  "  put  the 
question,  his  view  of  the  law  is  right,  for  mer- 
ger certainly  will  take  place  where  tenant  in 
tail,  after  &c,  conveys  to  a  remainder-man  for 
life ;  but  not  when  the  estate  for  life  comes 
to  him  either  by  descent  or  purchase. 

Ouicron. 


•If  at  a  private  seal  3s.  6d.  more,  in  the 
country  41.  for  three  years,  and  afterwards  8/. 
If  Gazetted,  about  14*.  more,  (but  there  is  no 
occasion  for  this  to  be  done.) 


SELECTIONS 
FROM  CORRESPONDENCE. 

CONFLICTING  DECISIONS. 

Sir, 

I  have  often  heard  of  "  the  glorious  uncer- 
tainty of  the  law/'  but  never  until  now  did 

1  see  it  in  such  glaring  terms.  I  have  now 
before  me  the  respective  decisions  of  the 
Master  of  the  Rolls  and  the  Vice  Chancellor 
on  the  same  point,  but  yet  in  a  different  man- 
ner. I  mean  the  cases  of  Holme  v.  Williams, 
8  Sim.  p.  557,  and  Smethurst  v.  Longworth, 

2  Keen,  p.  603;  in  the  former  of  which  the 
Vice  Chancellor  decided  that  a  mortgage 
could  be  made  under  1  W.  4.  c.  47;  and  in 
the  latter,  the  Master  of  the  Rolls  decided  that 
it  could  not.  Whether  either  of  the  cases 
bave  been  appealed  from  I  am  ignorant ;  but 
if  any  of  your  numerous  readers  could  point 
out  any  case  by  which  future  litigants  may 
discover  the  right  path,  it  would  be  very 
desirably  J.  E. 


ADMITTANCE  INTO  CRIMINAL  COURTS. 

Sir, 

As  there  appears  so  much  difficulty  in  So- 
licitors getting  admittance  into  the  Central 
Criminal  Court,  could  it  not  be  obviated,  by 
every  solicitor  who  wanted  admittance,  taking 
his  stamped  certificate  and  exhibiting  it  to  the 
usher,  for  no  one  but  a  solicitor  or  his  clerk 
could  get  a  certificate.  I  think  in  this  way  the 
difficulty  may  be  got  over.  F.  L.  T. 


INCONVENIENCES  IN  ASSIZE  COURTS. 

Sir, 

I  have  lately  read  some  letters  in  your 
Legal  Observer  on  the  propriety  of  attor- 
neys wearing  gowns.  Your  last  correspon- 
dent takes  it  up  on  the  grounds  of  "  dis- 
tinction of  society "  and  "  honour  to  the 
Court but  I  beg  to  add  the  use/ulnesshy  wav 
of  distinction.  At  the  last  Oxford  Assizes  1 
had  to  prosecute  a  prisoner ;  I  went  to  the 
Town  Hall,  but  when  I  got  there  the  door- 
keeper would  not  let  me  in.  I  told  him  my 
name,  and  that  I  was  an  attorney  attending  a 
prosecution,  but  to  no  purpose.  I  suppose  he 
had  been  deceived  too  often.  On  a  second 
trial  I  got  in  by  holding  my  papers  up ;  but  the 
third  time  I  was  less  fortunate ;  1  was  refused 
and  the  door  shut  in  my  face,  and  there  1  must 
have  remained  had  1  not  fortunately  seen 
at  the  other  end  of  the  Court  a  bailiff  that 
knew  me.  I  at  once  referred  the  men  to  him 
to  say  if  I  was  an  attorney,  and  at  the  end  of 
20  minutes  I  got  in ;  but  will  you  believe  me, 
even  after  that,  having  to  collect  my  witnesses, 
I  went  out,  and  in  returning  I  was  a  fourth  time 
refused !  ! 

When  I  got  into  the  Court  I  found  many 
attorneys  standing,  not  being  able  to  get  seats', 
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the  seats  appropriated  for  them  being  occupied 
by  others  than  attorneys.  The  attorneys  at- 
tending the  assizes  the  next  dav  petitioned  the 
Judge  for  their  seats  ;  bat  his  Lordship  said  he 
could  give  them  no  redress.* 

If  gowns  were  worn  by  attorneys,  the  door- 
keepers would  know  them  from  other  persons 
and  admit  them.  I  believe  they  mistook  me 
for  an  Oxford  gowns- man,  and  thinking  from 
my  appearance  I  was  too  young  for  an  attorney. 
So  too  would  they  be  enabled  to  exclude  any 
but  attorneys  from  the  seats  which  ought  to  be 
for  their  use. 

When  I  arst  felt  the  inconvenience  (for  this 
was  not  the  first  or  second  time,)  I  thought 
that  being  supplied  with  tickets  would  answer 
the  purpose  of  distinction,  but  they  would  be 
easily  transferrable.  F.  F. 


FRANCHISE.— SOLICITORS'  OFFICES. 

Sir, 

None  of  your  correspondents  on  the  inca- 
pacity of  solicitors  to  vote  for  members  of 
parliament  in  respect  of  their  offices  in  cities 
and  boroughs,  advert  to  the  necessary  conse- 
quence of  their  being  entitled  to  the  franchise 
for  the  county  election,  if  the  rent  he  50/.  or 
upwards  per  annum.  Many  solicitor's  will 
probably  prefer  voting  for  the  county,  but  their 
claims  must  be  sent  to  the  overseers  on  or 
before  the  20th  of  July. 

C.  T.  S. 


ORDERS  TO  ARREST.— ATTENDANCE  AT 
JUDGE'S  CHAMBERS. 

Sir, 

As  I  have  always  found  your  pages  open  to 
the  exposure  of  real  grievances  in  the  profes- 
sion, I  trust  you  will  allow  me  to  add  to  the 
many,  one  of  no  ordinary  extent,  and  which 
calls  for  immediate  correction. 
"  Within  the  last  fortnight,  1  have  had  to  aprly 
to  a  judge  under  the  ."id  section  of  1  &  2  Vict, 
c.  1 10  (the  Act  for  Abolition  of  Imprisonment 
for  Debt  on  Mesne  Process),  for  a  capias  in 
four  several  cases,  and  on  three  of  those  oc- 
casions have  had  to  wait  at  the  Judges'  cham- 
bers till  after  three  o'clock,  before  I  could 
obtain  a  hearing;  the  clerk  declaring  that  no 
ex  parte  case  could  precede  the  numerical 
order  of  summonses.  The  consequence  was, 
I  was  too  late  for  the  Seal  Office,  which  closes 
at  three  o'clock.  It  is  well  known  that  in  all 
cases  where  a  capias  is  applied  for,  the  debt  is 
considered  desperate;  were  it  otherwise,  the 
ca6e  would  not  justify  the  mode  of  proceeding. 
Is  then  the  law,  which  in  spirit  is  a  protection 
to  the  creditor,  to  be  thus  nullified.  In  one 
case,  having  waited  from  1 1  till  4  o'clock  to 
get  access  to  the  Judge  in  course  attending  at 
chambers,  I  at  last  went  before  another  judge 
who  arrived  at  three  o'clock,  and  made  known 


to  him  the  fact  of  my  having  waited  so.  long. 
His  reply  was.  "  The  delay  might  he  of  serious 
consequence."  It  was  so*  for  it  happening  on! 
the  ltftb  of  June  (the  day  following  beinff  "a 
holiday  at  the  li  iw  offices),  I  was  not  enabled 
to  get  my  capias  sealed  till  the  2lst.:  Imme- 
diately on  procuring  it,  I  sent  it  into  '■  ttf* 
country,  but  my  client  informed  me  that-  the 
defendant  had  moved  on  to  another  county, 
and  was  secreting  himself  there,-  and  thnt 
therefore  a  fresh  capias  must  be  obtained. 
The  defendant  is  not  yet  captured,  and  I  shall 
not  be  surprised  to  hear  by  the  next  poet  that 
he  has  moved  out  of  the  country  altogether. 
Should  that  be  the  case,  my  client  will  be  a 
loser  of  \5:il.  /*.  3d.,  indepeudent  of  the  costs ; 
all  of  which  I  firmly  believe  would  have  been 
recovered  by  him  by  the  capture  of  the  man, 
had  speedy  justice  been  afforded. 

I  will  say  no  more  than  suggest  the  extremely 
simple  remedy,  that  all  applications  of  this 
nature  shall  be  heard  before  summonses. 

An  Attorney  in  the  Citv. 

[13  it  necessary  that  there  should  be  any 
personal  attendance  by  the  attorney  ?  Does 
not  the  J udge  decide  on  perusal  of  the  affidavit  ? 
Ed.] 


NOTES  OF  THE  WEEK. 


the  approaching  vacation. 


A,  :.\ 


*  Surely  the  Judge  can  make  such  order  as 
he  may  deem  necessary  for  the  convenient  de- 
spatch of  business.  Ed. 


Wk  are  now  beginning  to  see  some  signs 
of  the  Long  Vacation.  The  Summer  Circuits 
have  all  begun,  and  the  Courts  of  Equity 
will  close  the  beginning  of  next  month, 
and  lawyers  are  beginning  to  consider  what 
they  shall  do  with  themselves  in  the  months 
of  September  and  October.  We  do  not 
anticipate,  however,  that  Parliament  can  be 
prorogued  earlier  than  a  month  from  the 
present  time.  There  is  still  much  business 
before  the  House  of  Commons.  The  Fac- 
tories Bill  has  not  yet  passed  through  Com- 
mittee. The  Metropolis  Police  Courts  Bill 
has  also  to  pass  through  this  stage,  and  there, 
are  many  other  measures,  of  no  professional 
interest,  which  must  undergo  discussion, 
to  say  nothing  of  "  supply  "  which  "  drags 
its  slow  length  along  ,•"  and  then  all  these 
measures  are  to  . pass  the  House  of  Lords, 

arrears  in  equity.  ,  ,1 

We  fear  that  the  suitor  in  Equity  cannot 
hope  for  any  relief  in  the  present  session  as 
to  the  present  arrears ;  but  the  advantage  of 
the  discussion  will  probably  be  that  early 
in  the  ensuing  session  the  Lord  Chancellor 
will  bring  forward  a  bill  for  ,a  new  arrange- 
raent  and  increase  of  the  jujiioial  strength  of 
|  the  Court  of  Chancery. 
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THE  PENNY  POSTAGE. 

.  Wb  camwrt  but  hope,  on  behalf  of  the 
profession,  that  the  penny  postage  may 
be  established ;  and  we  should  regret  that 
anything  should  delay  it  beyond  the  pre- 
sent year.  We  have  repeatedly  called  the 
attention  of  our  readers  to  the  subject,  and 
we  are  quite  satisfied  it  would  be  attended 
with  great  advantage  to  the  lawyer. 
^  _  

SUPERIOR  COURTS. 


lu>. 


"I 


©urcn'a  Send). 

[Before  the  Four  Judges.] 

ARREST. — DETAINER. — SCIRE  FACIAS. 

Where  a  sheriff's  officer  arrested  a  defendant 
without  warrant,  and  afterwards  procured 
a  warrant  to  be  directed  to  him,  but  at  the 
suit  of  another  plaintiff,  such  arrest  teas  held 
to  be  illegal,  so  as  not  to  support  a  detainer 
in  a  third  suit  against  the  same  defendant. 

If  hoieever,  a  party  is  wrongfully  arrested 
by  one  person,  and  while  in  such  wrongful 
custody  is  arrested  by  a  different  person 
without  collusion  truth  the  other,  such  second 
arrest  will  be  good,  notwithstanding  the 
wrongfulness  of  the  first. 

Quaere  Whether  a  second  writ  (the  return  to 
the  first  not  being  filed)  can  issue  on  a  judg- 
ment more  than  a  year  old,  without  such 
judgment  being  previously  revived  by  a 
scire  facias  ? 

In  this  case  a  rule  had  been  obtained  to 
discharge  the  defendant  out  of  custod  v,  on  the 
ground  that  his  arrest  was  illegal.  The  affida- 
vits on  which  the  rule  had  been  applied  for, 
set  forth,  that  on  the  3d  of  April  the  defendant 
was  in  the  banking  house  of  Messrs.  Wright 
&  Co.,  when  a  sheriff's  ofiicer  named  Sloman, 
seeing  him  there,  said  that  he,  the  officer,  had 
a  warrant  against  the  defendant  and  must  arrest 
him.  The  defendant  desired  to  see  the  war- 
rant, but  Sloman  said  that  he  had  it  not  about 
him  at  that  moment,  but  would  shew  it  to  the 
defendant  on  getting  to  Sloman 's  house.  The 
defendant  refused  to  go :  a  policeman  was 
called,  and  the  defendant  was  taken  into  cus- 
tody on  some  fabricated  charge.  When  ar- 
rived at  Sloman's  house,  the  defendant  repeated 
his  demand,  and  it  was  then  discovered  that  at 
the  time  of  the  arrest  Sloman  had  held  no 
warrant  against  the  defendant,  but  that  he 
knew  there  were  warrants  out  against  him. 
Sloman,  however,  went  out  to  the  house 
of  Nathan,  another  sheriff's  officer,  who  held 
a  warrant  in  another  cause  against  the  de- 
fendant, and  obtained  from  him  a  transfer  of 
that  warrant,  and  on  its  authority  claimed  to 
detain  him  in  custody.  The  defendant  then  re- 
moved himself  to  prison,  and  when  there,  several 
detainers  were  lodged  against  him.  The  pre- 
sent application,  and  several  others  of  a  similar 
nature,  were  then  made  by  the  defendant,  on 
the  ground  that  the  original  arrest  being  illegal, 
the  defendant  could  not  be  detained  at  the 


suit  of  other  parties,  though  they  knew  no- 
thing of  the  original  illegality. 

Mr.  Kelly  shewed  cause  against  the  rule. — 
No  collusion  can  be  proved  here  between 
Sloman  and  the  plaintiff  in  this  suit.  The 
illegality  therefore,  if  any  has  been  committed 
by  the  sheriff's  officer,  cannot  affect  this 
plaintiff.  Without  such  collusion,  the  deten- 
tion by  the  detaining  creditor  is  good  and 
valid.  Hanson  v,  Walker  *  One  of  the  objec- 
tions in  this  case  in,  that  the  execution  was 
issued  on  a  judgment  more  than  a  year  old, 
and  which  had  not  been  revived  by  scire facias. 
That  objection,  however,  cannot  be  sustained, 
for  one  writ  was  issued,  and  another  writ,  that 
on  which  this  detainer  is  lodged,  is  an  alias 
capias.  A  return  was  made  to  the  first  writ, 
and  that  return  may  be  carried  in  and  filed  at 
any  time.  That,  therefore,  is  sufficient.  [Mr. 
Justice  Patteson. — You  must  have  a  scire 
facias  unless  the  return  to  the  writ  is  filed 
within  the  year.]  As  to  the  other  point.  It  is 
true  that  in  Barrett  v.  Price*  it  was  held,  that 
where  the  sheriff  arrests  a  defendant  in  one 
action,  it  operates  virtually  as  an  arrest  in  all 
the  actions  in  which  the  sheriff  holds  writs 
against  him  at  the  time ;  and  therefore,  if  the 
first  arrest  was  bad,  the  rest  were  illegal.  But 
the  distinction  between  that  case  and  the  pre- 
sent is,  that  there  the  question  was  as  to  the 
right  of  the  sheriff  to  detain  the  debtor,  he 
having  in  the  first  instance  illegally  arrested 
him.  Of-  course  the  sheriff  could  not  make 
his  own  illegal  act  the  foundation  of  his  autho- 
rity. But  here  the  question  regards  not  the 
sheriff,  but  the  plaintiff,  and  the  latter  cannot 
be  affected  by  the  illegal  act  of  the  former. 
Besides,  here  the  defendant  went  into  custody 
voluntarily,  so  far  as  the  plaintiff  was  con- 
cerned, for  he  got  himself  removed  into  the 
prison  of  this  Court  by  habeas  corpus.  And 
further,  there  was  no  affidavit  iu  that  case  ne- 
gativing collusion.  Here  there  is  such  an  affi- 
davit. So  far,  therefore,  as  this  plaintiff  is 
concerned,  this  rule  must  be  discharged. 

Mr.  Kennedy  shewed  cause  on  the  part  of 
the  sheriff. — First,  as  to  the  alleged  illegality 
of  the  writ.  The  sheriff  had  returned  not  est 
inventus  on  the  first  writ.  But  then  it  is  said 
that  no  new  writ  could  issue.  None  need  be 
issued,  for  the  first  writ  was  not  executed,  and 
the  writ  is  ouly  necessarily  returnable,  and  at 
an  end,  when  it  has  been  in  fact  executed. 
That  is  shewn  by  the  3  &  4  W.  4,  c.  67,  s.  2. 
The  writ  here,  in  the  terms  of  that  statute  was 
made  returnable  immediately  upon  execution, 
and  it  had  not  been  executed.  [Mr.  Justice 
Patteson. — According  to  that  argument,  unless 
you  take  a  party  and  imprison  him,  you  never 
need  return  the  writ.]  The  plaintiff  may  rule 
the  sheriff  to  return  the  writ  at  any  time,  but 
even  the  consequence  suggested  would  not 
destroy  the  argument.  The  inconvenience,  if 
any,  would  be  the  fault  of  the  statute.  Writs 
now  by  statute  returnable  immediately  after 
execution,  cannot  be  returned  at  an  earlier 
period.  The  sheriff  is  justified  by  the  writ; 


»  2  Sir  W.  Bl.  823.      >  9  Bing.  531. 
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the  party  is  not,  so  that  if  the  Court  should 
think  the  argument  in  favour  of  the  defendant, 
the  sheriff  will  not  be  liable  to  cost*.  The 
question  now  is,  whether  the  party  is  legally 
in  custody  of  the  sheriff.  The  result  of  all 
the  cases  is,  that  where  the  sheriff  baa  obtained 
the  custody  of  the  party,  though  by  a  mode 
which  is  illegal,  he  may  detain  the  party  at  the 
suit  of  another  plaintiff,  provided  that  that 
other  plaintiff  and  the  sheriff  have  not  col- 
luded together.  Collusion  is  not  even  sug- 
gested here,  so  that  Barrett  v.  Price  does  not 
apply,  for  that  was  decided  on  the  ground  that 
there  was  a  collusion.  That  principle  was 
fully  adopted  in  Goodwin  v.  Lordontc  where  it 
was  held  that  a  defendant  who  had  been  tried 
and  acquitted  on  a  criminal  charge,  was  not 

Erivileged  from  arrest  for  debt  on  his  way 
ome,  unless  it  was  shewn  that  the  criminal 
charge  was  a  contrivance  to  get  him  into  cus- 
tody on  the  civil  suit.  Without  shewing  that 
to  be  the  fact,  the  defendant  cannot  take 
advantage  of  the  informality  in  the  original 
arrest. 

Sir  F.  Pollock,  in  support  of  the  rule.  First, 
as  to  the  objection  to  the  writ  itself.  The 
judgment  in  this  case  was  signed  on  the  25th  of 
May  1837,  and  a  writ  issued  the  same  day. 
According  to  the  affidavit  made  by  the  clerk  of 
the  plaintiff's  attorney,  the  writ  was  returned 
on  the  28th  of  September,  1837,  non  est  inven- 
tus. That  was  a  writ  in  the  hands  of  one  sheriff. 


one  process  after  he  had  been  illegally  arrested 
on  another.  It  is  clear  that  this  cannot  he 
done.  In  Spence  v.  Stuurt,*  that  point  was 
fully  settled.  And  the  party  lodging  the  de- 
tainer aud  knowing  of  the  illegality  of  the 
original  arrest  was  compelled  to  pay  costs. 
In  Jacobs  v.  Jacobs}*  where  an  arrest  on  a 
civil  process,  after  an  arrest  on  a  criminal 
charge  was  permitted,  and  in  Bartley  v.  Fader} 
which  was  a  ease  of  a  similar  kind,  and  where 
the  proceedings  were  held  sufficient,  because 
there  was  no  proof  of  collusion  between  the 
parties,  the  person  making  the  wrongful  arrest 
and  the  person  afterwards  taking  advantage  of 
it,  were  not  the  same  parties.  But  here  it  is 
not  so,  and  the  sheriff  cannot  be  permitted  to 
do  what  is  clearly  wrong,  and  then  take  advan- 
tage of  it ;  nor  can  the  plaintiff  himself  proceed 
in  the  irregular  manner  above  noticed. 

Cur.  ad.  vult. 
Lord  Denman,  C.  J.,  afterwards  delivered 
judgment. — This  was  an  application  to  dis- 
charge a  defendant  out  <if  custody  as  to  this 
suit,  on  the  ground  that  he  had  been  illegally 
detained  by  the  sheriff.  That  objection  de- 
pended on'the  fact  that  he  had  been  illegally 
arrested  by  Sloman,  who  at  the  time  of  the 
arrest  had  not  in  his  possession  any  warrant 
against  the  defendant.  It  docs  not  appear  at 
the  suit  of  whom  he  was  originally  arrested; 
but  it  seems  that  the  judgment  was  more  than 
a  year  old,  aud  that  no  scire  facias  was  issued 


Then  it  passed  into  the  hands  of  another  sheriff,  upon  it;  and  one  objection  taken  to  the  de- 
and  then  a  statement  is  made  by  the  clerk  of  the  tainer  is  upon  that  account.   We  shall  not, 


attorney  that  it  was  carried  iuto  the  Treasury, 
and  the  return  of  the  sheriff  entered  on  the  re- 
turn. When  this  was  done  is  not  stated  on  the 
affidavit,  but  it  is  conceded  that  it  was  after  the 
detainer.  It  follows,  therefore, that  either  they 
have  arrested  on  this  writ,  though  two  sheriffs 
have  indorsed  the  return,  and  the  return  has 
been  carried  into  the  treasury,  or  else  that  no 
writ  whatever  has  been  returned  and  filed,  anil 
then  a  writ  of  #t.  fa.  is  necessary.  The  plain- 
tiff cannot  get  out  of  this  dilemma.  The  prac- 
tice on  this  subject  is,  that  the  plaintiff  in  a 
personal  action,  if  he  omit  to  sue  out  execution 
in  time,  cannot  afterwards  have  even  an  elegit, 
without  first  reviving  the  judgment  by  si.  fa. 
But  there  is  one  exception  to  that  rule,  name- 
ly, that  if  the  execution  is  sued  out  within  a  year, 
any  other  writ  of  execution  may  be  sued  out 
without  reviving  the  judgment  of  si.  fa.,  provi- 
ded that  the  first  judgment  has  been  returned 
and  filed.  [Mr.  Justice  Littledale. — At  the  time 
of  the  case  of  Scott  v.  fFhalley^,  there  might 
be  judgment  on  an  annuity  bond  and  different 
writs  issued  thereon,  without  a  revival,  and 
Ogilvie  v.  Foley,*  was  there  referred  to.  And 
in  Taylor  v.  Hipkins}  that  practice  was  acted 
on,  and  different  writs  were  sued  out  upon  the 
same  judgment  more  than  one  year  after  it  had 
been  signed.]  Then  as  to  the  question  of  the 
power  to  detain  the  defendant  in  custody  on 

c  1  Adol.  &  Ell.  378. 
d  1  Hen.  BL  297. 
«  2  Sir  Win.  Bl.  1111. 
'  5  Barn.  &  Aid  489, 


however,  give  any  opinion  on  this  second  ob- 
jection, as  we  are  in  favour  of  the  defendant 
on  the  first.    It  appears  by  the  affidavits  that 
Sloman,  who  arrested  the  defendant,  was  one 
of  the  officers  usually  employed  by  the  sheriff, 
but  that  he  had  no  warrant  in  the  particular 
case  in  which  he  made  the  arrest.  When 
Sloman  got  the  defendant  to  his  house  he  ob- 
tained a  warrant  in  another  case.   That  war- 
rant was  originally  directed  to  Nathan,  another 
sheriff's  officer,  but  was  uot  executed  by  him, 
and  on  giving  it  up  to  Sloman  he  made  an 
indorsement  to  the  effect  that  it  had  not  been 
executed.    Sloman  then  procured  his  own 
name  to  be  inserted  in  it.   The  general  rule 
of  law,  as  applicable  to  these  circumstances, 
is,  that  as  soon  as  a  party  is  arrested  on  one 
process  he  is  in  custody  on  all  others  then  in 
the  sheriff's  bands ;  for,  as  Lord  Chief  Justice 
Tindul  said  in  Barratt  v.  Price  %  it  would  be  an 
idle  ceremony  to  arrest  him  on  all  the  other 
suits  when  he  was  already  in  custody ;  but  his 
Lordship  added,  that  where  the  defendant  was 
illegally  arrested  he  could  not  be  legally  de- 
tained, for  he  could  not  be  considered  in 
custody  on  the  first  writ :  it  was  in  law  a  false 
imprisonment,  and  therefore  could  not  operate 
in  favour  of  the  sheriff.   It  is  the  same  thing 
when  the  arrest  is  by  a  stranger  and  a  wrong- 
doer.  The  detainer  falls  because  there  is  no 
legal  arrest  on  which  to  support  it.  But  if 


*  3  East.  89. 
&  3  Dowl.  Prac.  Cas.  375. 

*  2  Barn.  &.  AW.  743. 
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in  such  a  case  a  bailiff,  without  collusion  with 
the  wrong-doer,  arrests  a  man  already  in  cus- 
tody, though  wrongfully  so,  such  arrest  is 
good  for  the  suit  io  which  it  is  made.  How- 
son  v.  fValher}  So  that  if  in  this  case  Nathan 
had  arrested  the  defendant  in  the  case  in 
which  Nathan  had  the  warrant,  without  collu- 
sion with  Sloman,  the  arrest  might  have  been 
maintained.  But  the  case  here  is  totally  dif- 
ferent. Slotnan  appears  as  the  officer  in  both 
the  cases;  he  makes  no  affidavit;  and  we  do 
not  know  at  whose  suit  he  professed  to  arrest 
the  defendant,  the  plaintiff's  name  in  that  suit 
not  being  in  any  way  mentioned.  If  we  were 
to  hold  that  this  arrest  or  the  detainer  was 
good,  we  should  be  giving  to  any  sheriff's 
officer  authority,  without  any  warrant,  to  arrest 
npon  speculation  any  person  against  whom  he 
fancied  he  might  afterwards  have  a  writ — a 
practice  which  could  not  be  endured. 

In  another  case  of  Richards  v.  Ycicens,  in 
which  this  defendant  is  also  detained,  the  war- 
rant was  directed  to  another  officer.  An 
affidavit  was  made  in  this  case  (as  it  was  in  the 
last)  denying  collusion  with  Sloman.  But  the 
warrant  here  would  not  operate  to  justify  the 
detainer,  for  the  defendant  was  not  in  legal 
custody  of  the  sheriff  under  any  former  arrest. 
The  rules  therefore  must  be  absolute  in  both 
cases ;  but  as  collusion  is  denied  in  both,  they 
must  be  absolute  without  costs. 

Yewens  —  Richards  v.  Yewens, 
Q.  B.  F.  J. 


Collins  v. 
T.  T.  1839. 


LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 


Banal  Slifetent. 
4th  July. 
Exchequer  of  Pleas  Inquisitions. 


For  the  Enfranchisement  of  Lands  of  Copy- 
hold and  Customary  Tenure. 

[For  second  reading.] 

To  explain  and  amend  the  Tithes  Commutation 
Act.  [In  Committee.] 

To  amend  the  1  Vict,  c  80,  for  exempting 
certain  Bills  and  Notes  from  the  Usury 
Laws.  (Second  Bill.)    [For  second  reading] 

To  regulate  the  Proceedings  in  the  Stannary 
Courts. 

[For  second  reading.] 


^nutfc  of  Vlq  rW. 

To  amend  the  jurisdiction  for  the  Trial  of 
Election  Petitions.        [For  2d  reading.] 

To  amend  the  Law  touching  Letters  Patent  for 
Inventions. 

[For  second  reading.] 

Belper, —  Hatfield, —  Halifax, —  Huddersfield, 
and  Bradford  Small  Debts  Court  Bills. 

To  prevent  persons  from  losing  their  votes 
at  an  election  by  removal  after  the  preceding 
Registration.     [For  2d  reading.] 

To  amend  the  Law  relating  to  the  Custody  of 
Infants.  [For  2d  readiug.] 

To  amend  the  Law  relating  to  double  and 
treble  Costs.  [For  second  reading.] 

the  Imprisonment  for  Debt  Act. 

[For  second  reading.] 


against 


%ott£e  at  Commimrf. 

ADMINISTRATION  OP  JUSTICE. 

For  the  Protection  of  Purchasers 
Bankruptcy.    See  p.  146,  ante . 

To  improve  County  Courts. 

[In  Select  Committee.]  Lord  John  Russell. 

For  keeping  and  authenticating  non-parochial 
Registers  of  Births,  Deaths,  and  Marriages. 
[For  3d  reading]    Lord  John  Russell. 

For  regulating  the  Police  Courts  in  the  Me- 
tropolis. [In  Committee.] 

To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion ot  J  ustices.  Lord  John  Russell. 
[In  Committee.] 

For  further  improving  the  Police  in  and  near 
the  Metropolis.  Mr.  F.  Maule. 

[For  2d  reading.] 

Small  Debts  Court  Bills  for  the  following 
places : — 

Aberford, 
Bury,  (Lancashire) 
Eckington, 


Grantham, 
Kingsbridge  and 

Dodbrooke, 
Leeds, 
Liskeard, 
Liverpool, 
Newton  Abbot, 


Nottingham, 

and 
Mansfield, 
Pontefrait, 
Rotherham, 
Tavistock, 
West  Ham, 
Worksworth, 
Yorkshire. 


)  2  Sir  W.  Bl.  823. 


To  abolish  Grand  Juries.  Mr.  Pryme. 

For  regulating  the  High  Court  of  Admiralty, 
fin  Committee  ] 

To  indemnify  Persons  omitting  to  rjualify  and 
to  relieve  Clerks  to  Attorneys. 
[In  Committee.] 

LAW  OF  ELECTIONS. 

For  the  registration  of  Parliamentary  Electors. 
[In  Committee.]    Mr.  Attorney  General. 

Controverted  Elections.  Lord  Mahon. 

[For  2d  reading.] 

For  establishing  a  Court  of  Appeal  from  the 
Revising  Barristers.       [Mr.  C.  Buller.] 
[In  Committee.] 

HIGHWAYS.— SEWERS. — RATES. — TURNPIKES. 

To  amend  the  Laws  relating  to  Highways. 
[In  Committee.]  Mr.  Barneby. 
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To  alter  and  amend  the  Laws  relating  to  Sewers. 
In  Committee.]       Mr.  Christopher. 

For  relieviug  Poor  Persons  from  Rates. 
[For  2d.  reading.] 

To  continue  Turnpike  Acta. 
[For  3d  reading.] 


Bills  passed  the  House 

Bills  of  Exchange,  No.  2. 
Borough  Courts,  No.  2. 
Bankrupt  liability. 
Election  Petition  Trials. 
Stannary  Courts. 

Bills  Postponed. 

Copyright. 
Turnpike  Unions. 
Inventions  and  Patterns. 
Small  Debt  Bills  for 

Chesterfield. 

Glossop. 

Rochdale. 

Oldham. 

Warrington. 

But  leave  to  bring  in  other  bills  on  or  before 
Monday  15th  July. 


IMPRISONMENT  FOR  DEBT  ACT  AMENDMENT 

This  bill,  which  originated  in  the  Commons, 
was  at  first  intended  merely  to  amend  the 
1  Vict.  c.  1 10,  by  repealing  the  provision  which 
limited  the  sum  paid  for  advertisements  in 
newspapers  to  3*.  each,  and  giving  a  reasonable 
compensation  for  advertisements  in  such  form 
as  the  Court  might  direct. 

The  following  clauses  have  been  added,  and 
the  bill  is  now  before  the  Lords : — 

The  Court  may  appoint  fit  and  proper  per- 
sons in  the  several  towns  and  counties  to 
take  recognizances  of  sureties  for  the  due  ap 
pearance  of  Insolvent  Debtore.  Where  prison- 
ers, except  in  London,  Southwark,  Middlesex, 
or  Surrey,  have  filed  their  schedules,  their 
sureties,  residing  more  than  ten  miles  from  the 
Court-House  in  Portugal  Street,  may  appear 
before  a  person  empowered  as  aforesaid,  an( 
enter  into  recognizance  for  the  appearance  of 
the  Insolvent,  which  recognizance  shall  be 
transmitted  to  the  Court  with  an  affidavit  of 
the  due  taking.   The  Commissioners  are  au- 
thorized to  make  rules  for  regulating  the 
amount  and  the  taking  of  recognizances.  The 
Commissioners  also  are  empowered  to  take 
such  recognizances,  and  the  Court  may  order 
the  discharge  of  the  Insolvent  when  the  sure- 
ties have  justified  by  affidavit. 


COPYRIGHT  BILL. 

We  are  sorry  to  find  that  Mr.  Serjeant 
Talfourd  has  been  again  compelled  to  postpone 
his  Bill  for  amending  the  Law  of  Copyright. 
Having  carried  it,  however,  through  every  op- 
position at  the  first  and  second  readings,  he 
intends  to  bring  it  forward  in  the  next  Session. 
The  fate  of  this  Bill  shews  what  may  be  done 
by  steady  and  constant  opposition,  even  against 
a  just  measure ;  what  then  may  not  be  effected 
in  behalf  of  the  Profession,  where  its  rights  and 
interests  are  sought  to  be  invaded  ?  Let  the 
members  be  but  united,  and  they  need  fear  no 
encroachment  that  can  really  injure  them. 


COUNTY  COURTS  BILL  AS  AMEKDKD. 

By  this  Bill,  as  amended,  attorneys  of  the 
Superior  Courts,  and  certificated  special 
pleaders,  as  well  as  barristers,  may  be  judges 
of  the  Court. 

The  jurisdiction  is  now  proposed  to  be  ex- 
tended to  debts  not  exceeding  20/. 

No  barrister  is  to  act  as  counsel  or  ad?ocate 
in  any  summary  proceeding  of  the  Court,  and 
no  person  is  to  address  the  Court  or  jury 
without  leave;  and  no  person  not  being  an 
attorney  of  the  Superior  Courts  shall  be  en- 
titled to  any  fees.  The  attorney's  fees  are 
limited  to  6s.  Sd.  for  sums  recovered  from 
40s.  to  51.  i  and  10*.  Sd.  if  above  51.  be  re- 
covered. 

THE  EDITOR'S  LETTER  BOX. 


We  think  the  articled  clerks  who  have  written 
to  us  will  not  succeed  in  their  proposed  appli" 
cation  for  a  rule  or  order  to  enable  the  exami- 
ners to  take  their  examinations  in  Trinity  Term 
next  year — their  periods  of  service  under  arti- 
cles of  clerkship,  not  expiring  until  the  month 
of  August  following.  They  must  be  admitted 
in  open  Court,  and  therefore  cannot  avoid  the 
loss  of  time  from  Trinity  Term  to  the  follow- 
ing Michaelmas  Term. 

We  have  received  some  suggestions  regard- 
ing the  non-payment  of  counsel's  fees,  and  also 
the  non-return  of  fees  where  counsel  have 
omitted  or  neglected  to  attend  the  trial  or  hear- 
ing. We  shall  consider  these  communications. 
We  believe  that  the  complaints  on  both  sides 
are  few  in  number,  and  must  not  permit  the 
great  bulk  of  both  branches  of  the  profession 
to  share  in  the  blame  attached  to  individual 
instances  of  mal-practice. 

We  have  just  heard  that  Mr.  Martin,  the 
Master  in  Chancery,  has  resigned. 
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-         "  Quodmagis  ad  nos 

Fertioet,  et  nencire  malum  est,  agitamu5. 

Horat. 


LETTERS  TO  THE  EDITOR, 

ON  THS  STATE  OP  THE  BENCH  AND  TUB  BAR. 


LETTER  IT. 


ON  PRACTISING  IN  TWO  COURTS  AT  ONCR. 

Sir, 

As  you  have  obligingly  inserted  my  first 
letter  without  cutting  out  the  gentle  re- 
proof which  I  ventured  to  give  to  yourself, 
I  shall  now  proceed  with  redoubled  bold- 
ness to  the  task  which  I  have  imposed  on 
myself;  and  having  paid  my  first  attentions 
to  the  Bench — not  that  I  have  quite  done 
with  them — I  proceed  to  notice  the  state  of 
the  Bar.    I  liken  myself  to  a  lusty  knight 
of  old,  riding  out  in  search  of  grievances  to 
redress,  and  declaring  war  against  all  ill  - 
doers ;  only  that  instead  of  his  well-tem- 
pered casque,  I  wear  a  patent  wig  on  my 
head ;  in  lieu  of  his  coat  of  mail,  a  well- 
worn  gown ;  in  place  of  his  steel  cuisses,  a 
pair  of  pepper  and  salt  pantaloons;  and 
lastly,   holding  in  my  hand,  instead  of 
lance  or  sword,  a  weapon  far  more  formid- 
able, which  cuts  much  deeper  than  either— 
"  nor  keen  nor  solid  can  resist  its  edge  " — 
my  pen.    Thus  armed,  I  proclaim  myself 
ready  to  do  battel  against  all  professional 
abuses — to  expose  all  grievances— to  de- 
clare war  against  all  traitors  and  rebels  to 
the  true  cause,  such  cause  being  the  honour 
and  majesty  of  the  Law,  and  to  proclaim 
Dame  Justice  to  be  the  fairest  She  in 
Christendom,  blind  though  she  be.  And 
now,  with  all  the  zeal  of  that  puissant  and 
redoubted  knight,  the  Earl  of  Eglintoun,— 
after  this  flourish  of  trumpets, — I  place  my 
|ance  in  rest,  and  pray  that  "  Heaven  de- 
fend the  right.  " 


is  a  highly  inconvenient  one ;  and  it  is  also, 
I  ara  sorry  to  say,  of  frequent  occurrence. 
Let  us  therefore  see  what  it  is.  Tomkins 
has  a  cause  to  try  of  very  little  consequence 
to  any  one  but  himself,  the  female  Tomkins, 
and  the  little  Tomkinses ;  when  decided,  it 
will  settle  no  great  principle ;  its  circum- 
stances involve  no  interesting  point  either 
of  law  or  fact;  it  merely  relates  to  the 
whole  fortune  of  the  said  Tomkins :  if  he 
succeeds,  he  will,  after  payment  of  costs, 
get  something  into  the  bargain  :  if  he  fails, 
he  will  be  ruined,  the  little  grocery  shop 
will  be  shut  up,  and  this  small  branch  of 
the  great  family  of  Tomkins  will  be  seen 
and  heard  of  no  more.    Feeling  this,  Tom- 
kins is  naturally  desirous  of  doing  his  best; 
and,  on  consulting  with  his  attorney,  he  is 
informed  that  the  brief  had  better  be  given 
to  Mr.  Alibi,  a  very  clever  man,  and  in 
first-rate  practice.    Tomkins  consents,  and 
in  his  anxiety,  ten  to  one,  he  accompanies 
the  clerk  to  Mr.  Alibi's  chambers  with  the 
brief.    They  knock  at  the  door,  are  re- 
ceived most  graciously  by  Mr.  Alibi's 
clerk,  and,  after  a  due  inspection  of  the 
retainer-book,  are  informed  that  Mr.  Alibi 
is  not  retained  in  the  cause  of  Tomkins  v. 
Dives.   The  next  thing  that  is  done  I  would 
willingly  not  mention,  but  I  am  obliged  to 
do  so  under  the  circumstances :  it  is  this  — 
the  fee  is  paid.    It  is  not  a  large  one,  at 
least  to  Mr.  Alibi,  but  unfortunately  it  is  to 
Tomkins.    It  was  wrong  in  him  to  go  to 
law,  it  is  true ;  this  luxury  should  be  reserved 
for  the  rich :  but  having  received  a  prudent 
hint  from  his  attorney,  he  has  with  some 
difficulty  raised  sufficient  money  to  pay  this 
fee ;  he  therefore  looks  upon  it  as  a  large 
sum.  However,  he  goes  away  light-hearted : 
he  has  secured  the  services  of  one  of  the 


The  subject  of  my  present  letter,  Sir, 
*ill  be  the  practice  of  taking  briefs  and  not  most  eminent  counsel  of  the  day,  and  as  he 
attending  to  them ;  which  I  do  assure  you  is 
vol.  xviii— —no.  537. 


certain  of  the  justice  of  his  cause,  he 

O 
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returns  home  to  the  little  grocery •  shop, '  His  attorney  now  thinks  it  is  high  time  to 
gladdens  the  heart  of  each  of  the  little  nee  where  Mr.  Alibi  is,  and,  accompanied 
Tomkinses  with  a  large  sugar-plum,  and  by  poor  Tomkins,  who  is  quite  in  a,;  feyer 
telling  his  wife  not  to  spare,  for  that  even-  from  not  being  used  to  it,  hurries  to  a^  ad- 
ing,  "  the  fine  rough-flavoured  bohea  "  at  joining  Court.  They  enter,  and  to  their 
five  shillings  a  pound,  which  is  placarded  dismay  hear  Mr.  Alibi  in  the  middle  of.lfyB 
in  his  window,  narrates  to  her  ears  the  speech,  appealing  to  another  British  jury, 
success  of  the  day.  The  evening  before  the  as  hue-bands  and  fathers,  to  do  justice,  to 
trial  a  consultation  takes  place ;  and  so  other  individuals  as  injured  as  the  former, 
fond  is  Tomkins  of  hearing  all  that  is  going  In  vain  the  attorney  and  Tomkins  cast  lm- 
on,  and  so  anxious  to  know  what  counsel's  j  ploring  looks  on  him;  he  sees  only  the 
opinion  is,  that  he  begs  to  be  permitted  to  j  British  jury,  and  they  hasten  back  to  see 
accompany  his  attorney.    Mr.  Alibi  and  '  how  the  second  cause  gets  on.    But,  alas! 


the  junior  counsel  confer  a  short  time  ;  they 
agree  that  there  can  be  no  doubt  in  the 
case,  and  Tomkins  goes  away  quite  de- 
lighted, and  already  lays  out  (in  imagina- 
tion) the  money  which  he  justly  thinks  he 
is  now  certain  to  receive :  his  business  is  to 
be  enlarged — his  eldest  boy  sent  to  school, 
and  his  debts  incurred  in  the  course  of  the 
cause  to  be  paid.  The  important  day  of 
trial  arrives.  Poor  Tomkins  gets  up  at 
break  of  day,  and  is  at  the  Court-house 
long  before  the  doors  are  open.  At  last, 
however,  the  ushers  arrive,  then  two  or 
three  reporters  and  students,  then  a  sprink- 
ling of  junior  barristers  who  are  not  en- 
gaged in  any  of  the  causes,  and  thus  the. 
Court  gradually  fills  with  witnesses,  attor- 
neys, banisters,  and  spectators.  The  Judge 
comes  into  Court,  and  business  commences. 
The  cause  of  Tomkins  v.  Dues  stands  third. 
The  first  cause  is  called  on,  Mr.  Alibi  being 
for  the  plaintiff ;  and  Tomkins  listens  with 
delight  to  every  word  that  falls  from  his 
lips  :  he  exults  that  he  has  selected  him  for 
his  champion ;  he  wishes  that  his  fee  had 
been  double,  and  thinks  witldn  himself  that 


the  junior  goes  on,  hopmw 
may  return  in  some  stage  of  the  cause,  and 
in  a  brief  hour  the  same  eloquent  voice  will  I  rescue  his  poor  client.    Now  the  junior, 


in  their  absence  the  second  cause  has  un- 
expectedly been  disposed  of.  A  compro- 
mise has  been  come  to.  The  defendant 
apologises,  the  plaintiff  is  satisfied,  and 
there  is  an  end  of  cause  2.  But  now,  Sir, 
mark  the  sequel.  Cause  3  is  called  on. 
Tomkins  v.  Dives.  "  Who  appears  in  Tom- 
kins v.  Dives  ¥* 

Counsel  for  De/ftidant.—  l  appear,  my 
Lord,  for  the  defeudant. 

Junior  Counsel.— My  Lord,  Mr.  Alibi 
leads  me  in  this  cause,  and  he  is  speaking 

at  this  moment  in  the  Court  of  . 

Judge. — Well,  what  is  that  to  me  ?  You 
must  go  on  without  him. 

Junior  Counsel.  —  Really,  my  Lord,  I  am 
quite  unaccustomed  to  lead,  and  unprepared 
to  do  so  in  the  present  instance. 

Judge.— Then,  Sir,  I  shall  strike  the 
cause  out.  How  can  business  be  got  on 
with  if  counsel  don't  attend,  especially  when 
the  arrear  is  so  great  ? 

Under  these  circumstances,  with  the 
penalty  of  being  put  at  the  end  of  the  list, 

z  that  Mr.  Alibi 


declare  him  to  be  "  a  most  respectable  indi- 
vidual, who,  although  not  moving  iu  an 
exalted  sphere  of  life,  is  not  to  be  trampled 
on  with  impunity,  and  may  appeal  with  just 
confidence  to  a  British  jury,  as  fathers  and 
husbands,  for  ample  damages."  After  mak- 
ing this  peroration,  Mr.  Alibi,  somewhat 
to  Tomkins's  astonishment,  quits  the  Court, 
and  leaves  his  junior  to  examine  the  wit- 
nesses, and  the  cause  proceeds.  Some 
time  elapses;  and  as  Mr.  Alibi  docs  not 
return,  Tomkins  gets  a  little  fidgetty :  his 
attorney  (who  is  himself,  however,  a  little 
alarmed)  quiets  him  as  well  as  he  can,  by 
telling  him  that  there  is  another  cause  to 
be  tried  before  his,  and  that  no  doubt 
Mr.  Alibi  will  soon  be  back.  The  first 
cause,  however,  is  disposed  of, — which  way 
Tomkins,  in  his  agitation,  knows  not  and 
cares  not,  —  and  the  second  cause  is  called  on. 


although  an  able  man  in  his  way,  may  not 
happen  to  be  one  of  those  extraordinary 
beings  that  we  read  of  in  novels,  who,  the 
more  unaccustomed  they  are  to  lead  a 
cause,  the  better  they  do  it.  The  leader  on 
the  other  side  seizes  a  weak  point,  goes  to 
the  Judge  for  a  nonsuit,  presses  his  less 
experienced  opponent  hard  with  some  sup- 
posed defect  in  the  proof,  and  the  result  is 
that  poor  Tomkins  is  nonsuited.  All  the 
time  the  cause  has  been  on  he  has  known 
nothing  of  what  has  been  going  on,  and  to 
his  dismay  he  now  hears  that  the  plain*1" 
must  be  called,  and  the  Court  three  times 
resounds  with  his  name  — 

"  Tomkins  !"  the  woods, 
1 1  *'  Tomkins  J"  the  floods, 

•«  Tomkins !"  the  rocks  anJ  hollow  wouotains 
rung. 

The  painful  result  is  that  our  poor  grocer 
i  s  told  that  he  may  apply  for  a  new  ttW> 


may  apply  for  a  new 

Digitized  by  Go 


Practical  Points  of  General  Interest. — Notes  on  Equity. 


211 


and  that  he  is  certain  of  obtaining  it.  But 
lie  looks  at  Dives's  long  purse ;  he  thinks  it 
throwing  good  money  after  bad,  and  he 
consents  to  be  ruined  immediately.  Now, 
Sir,  this  is  not  exaggeration — I  say  in 
many  instances  this  very  case  occurs. 

And  is  this  state  of  things  to  be  en- 
dured ?  Who  is  to  blame  here  ?  Not  the 
Judge, — who  is  bound  to  take  the  course  he 
did  for  the  sake  of  the  other  suitors.  Not 
the  junior  counsel, — who  did  his  best,  never 
.  having  undertaken  to  lead.  Not  the  leader 
for  the  defendant,— who  was  bound  to  do  his 
best  for  his  client.  Not  the  attorney, — who 
secured  a  first-rate  leader.  Who  was  then 
to  blame  ?  Mr.  Alibi,  wholly  and  solely, 
for  taking  a  cause  to  which  he  was  not 
certain  of  being  able  to  attend.  Hie 
remedy  for  this  grievance  I  will,  with  your 
permission,  advert  to  in  another  letter.  In 
the  mean  time,  as  *  the  groans  of  a  single 
soldier  are  said  to  affect  the  great  captains 
of  the  age  more  than  the  sight  of  thousands 
of  the  slain,'  I  trust  that  the  fate  of  poor 
Tomkins  may  make  some  impression,  al- 
though the  mass  may  be  disregarded. 
I  am,  Sir, 
Your  very  obedient  servant, 

T  " 

July  17,  18.39. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 

AGREEMENT  FOtt  SERVICE. 

An  agreement  must  be  binding  on  both 
parties  to  be  valid.  If  it  be  merely  binding 
on  one  party  this  will  not  be  sufficient,  and 
the  consideration  must  be  expressed  in  the 
agreement.  i*he  leading  case  on  this  point 
is  that  of  Wain  v.  Warlters,  5  East.  10,  in 
which  one  promised  in  writing  to  pay  the 
debt  of  a  third  person,  without  stating  on 
what  consideration :  It  was  holden,  that 
parol  evidence  of  the  consideration  was  inad- 
missible by  the  statute  of  frauds ;  and  con- 
sequently, such  promise  appearing  to  be 
without  consideration  upon  the  face  of  the 
written  engagement,  it  was  nudam  pactum, 
and  gave  no  cause  of  action.  See  also 
Saunders  v.  Wakefield,  4  B.  &  A.  695 ;  and 
Jenkins  v.  Reynolds,  3  B.  &  B.  14.  So 
when  a  person  agreed  to  remain  with  ano- 
ther for  two  years,  "  for  the  purpose  of 
learning  the  business  of  a  dress-maker,"  it 
was  held  that  this  agreement  was  void,  as 
no  consideration  was  expressed  in  the  agree- 
ment, but  the  defendant's  undertaking ;  and 
since  the  case  of  Wain  v.  Warlters,  that  was 


indispensable.  This  rule  has  very  recently 
been  followed  by  the  Court  of  Queen's  Bench. 

B.y  by  a  memorandum  of  agreement, 
signed  by  himself  only,  agreed  to  work  for 
the  plaintiff,  "  manufacturer  of  powder  flasks, 
and  for  no  other  person  whatsoever,  from 
the  1 7th  August  1833,  during  and  until 
the  expiration  of  twelve  months,  and  so  on 
from  twelve  months'  end  to  twelve  months* 
end,  and  Until  I  shall  give  /.  S.  (plaintiff ) 
twelve  months'  notice  in  writing  to  quit :" 
Held,  that  as   this  agreement  contained 
nothing  binding  on  the  plaintiff,  it  was 
nudum  pactum,  and  therefore,  although  B. 
served   under  the  agreement  until  April 
183C,  when  he  left  the  service  and  worked 
for  the  defendant,  who  was  shewn  the  agree- 
ment in  question,  and  warned  that  B.  was 
the  plaintiff's  hired  servant,  that  in  an 
action  against  defendant  for  harbouring  the 
plaintiff's  servant,  it  was  competent  to  the 
defendant  to  shew  that  the  contract  of  hiring 
was  altogether  void.    Lord  Denman,  C.  J., 
said — The  issue  at  the  trial  in  this  case  was, 
whether  William  Bradley  was  the  servant  of 
the  plaintiff.    In  order  to  prove  that  fact, 
the  agreement  of  the  17th  of  August  1833, 
was  put  in ;  but  that  appeared  to  be  upon 
one  side  only,  although  it  undoubtedly  con- 
stituted a  yearly  contract  of  hiring,  if  valid, 
and  it  stipulated  for  twelve  months*  notice 
in  writing  to  quit  the  plaintiff's  service. 
Bradley,  in  1836,  gave  a  month's  notice  in 
writing,  and  being  informed  by  the  plaintiff 
that  a  year's  notice  was  necessary,  he  gave 
a  parol  notice  to  that  effect.    On  these  facts 
we  are  to  say  whether  any  valid  contract  of 
service  existed  between  the  parties.  We 
think  there  did  not ;  for  the  engagement  is 
all  on  one  side,  and  no  reciprocal  benefit 
was  secured  to  Bradley.    The  answer  made 
at  the  bar  was,  that  a  consideration  moving 
from  the  plaintiff  would  result  at  law  from 
the  work  and  labour  done  by  Bradley,  as  the 
plaintiff  would  be  under  the  obligation  of 
paying  for  such  service ;  but  so  he  would 
for  any  services  whatever.    Therefore  that 
argument  fails. — Sykes  v.  Dixon,  1  P.  &  I). 
463. 


NOTES  ON  EQUITY. 

_____ 

EQUITABLE  MORTGAGEE. 

Where  a  lease  is  deposited  by  way  of 
equitable  mortgage,  it  is  of  considerable  im- 
portance to  have  it  settled  whether  the  de- 
positary is  liable  for  the  rents  and  covenants. 
In  the  case  of  Lucas  v.  Comsrford,  3  Bro. 
C.  C.  166  ;  I  Vet.  Jun.  235,  the  defendant, 
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having  taken  a  deposit  of  a  lease  as  a  col- 
lateral security,  was  decreed  to  take  an  as- 
signment ;  but  some  doubt  existed  as  to  the 
accuracy  of  the  reports  of  tliat  jcase  as  not 
giving  all  the  circumstauces.  A  copy  of 
this  case  was  therefore  procured  from  the 
Reg.  Lib.  which  is  given  by  Mr.  Simons, 
8  Sim.  p.  499,  by  which  it  appears  that 
Comerford  the  depositary  had  obtained  an 
assignment  of  the  lease,  and  was  in  the 
actual  possession  and  enjoyment  of  the 
premises;  and  in  his  answer  he  admitted  that 
he  was  bound  by  the  covenants  in  the  lease, 
inasmuch  as  he  was  ready  to  perform  them. 
In  the  case  of  Flight  v.  Bentley,  7  Sim.  149  ; 
10  Leg.  Obs.  384,  Sir  L.  Shadwell,  V.  C 
held,  on  the  authority  of  Lucas  v.  Comerford, 
but  without  any  great  argument,  that  the 
depositary  of  a  lease  for  securing  a  debt, 
not  having  taken  possession  nor  received 
any  benefit  from  the  lease,  was  liable  to  the 
payment  of  the  rent  and  the  performance 
of  the  covenants.  This  decision  excited 
"  great  alarm  in  the  public  mind,  more 
especially  among  persons  in  trade,  who 
are  in  the  habit  of  taking  deposits  of  leases 
to  secure  debts  due  to  them  ;  and  more- 
over,  it  was  not  satisfactory  to  the  profes- 
sion, and  therefore  the  case  of  Moores  v. 
Choat  was  brought  before  the  Court,  al. 
though  it  was  precisely  similar  in  all  its 
material  circumstances  to  Flight  v.  Bentley" 
See  8  Sim.  499.  This  case  of  Moores  v. 
Choat  was  first  reported  fully  and  accurately 
by  our  own  reporter,  17  L.  O.  378,  and  has 
since  been  given  by  Mr.  Simons,  Vol.  8, 
p.  508 ;  and  Sir  L.  Shadwell,  V.  C,  admit- 
ting that  the  case  was  in  fact  a  re-hearing 
of  Flight  v.  Bentley,  felt  bound  to  say  that 
that  decision  could  not  be  supported.  That 
case  is  consequently  overruled,  and  it  is  now 
to  be  understood  that  a  deposit  by  way  of 
lease  does  not  necessarily  render  the  depo- 
sitary liable  for  the  rents  and  covenants. 
It  is  to  be  observed,  that  in  Jenkins  v.  Port- 
man,  Lord  Longdate,  M.  R.,  held  that  the 
equitable  assignee  of  an  underlease  is  clothed 
with  the  obligation  to  perform  the  covenants 
in  the  underlease,  though  he  is  himself  the 
original  lessor,  and  cannot  set  up  the  non- 
performance of  those  covenants  against  his 
lessee  as  a  ground  for  refusing  the  perform- 
ance of  a  covenant  in  the  original  lease. 
Jenkins  v.  Portman,  1  Keen,  435. 

BEQUESTS  TO  JEWS. 

A  bequest  for  the  maintenance  of  an  as- 
sembly for  reading  the  Jewish  law  and  ad- 
vancing the  Jewish  religion,  was  declared 
by  Lord  Hardwicke  to  be  illegal.    De  Costa 


The  New  Master. 

v.  Pa:,  2  Swanst.  487.    As  to  thw'«a?e. 

Lord  Kldon,  C.  said,  "  The  decision 
Costa  v.  Paz,  has  established  that  no  one 
can  found  by  charitable  donation  aa  insti- 
tution for  the  purpose  of  teaching  the  Jew- 
ish religion ;  but  it  is  quite  a  different 
question  whether  property  can  b«  given  to 
perform  charitable  acts  to  persons  who  hap- 
pen to  be  Jews."  In  rc  Bedford  Charity, 
2  Swanst.  522.  And  where  a  testator  be- 
queathed "  the  interest  and  dividends  of  the 
remaining  third  of  the  above  residue  to  be 
given  to  the  rulers  and  wardens  of  the  great 
synagogue  in  this  city  of  London,  every 
year  on  the  eve  of  the  Passover,  distributed 
at  least  among  ten  worthy  men  who  have 
wives  and  children,  among  whom  there 
ought  to  be  some  learned  men,  to  purchase 
meat  and  wine  fit  for  the  service  of  the  two 
nights  of  the  Passover;"  SirL.  Shadwell, 
V.  C,  held,  that  the  bequest  being  intended 
to  enable  persons  professing  the  Jewish  re- 
ligion to  observe  its  rites,  was  good.  Straus 

v.  Goldsmid,  8  Sim.  614.   — 



THE  NEW  MASTER. 

Sir  William  Home  has  been  appointed  to 
the  Mastership  in  Chancery,  vacant  by  the 
resignation  of  Mr,  Martin,  which  we  men- 
tioned last  week.  This,  we  think,  is  the  first 
instance  of  a  gentleman  who  has  held  the 
offices  of  Solicitor  General  and  Attorney 
General,  accepting  the  office  of  Master  in 
Chancery.  As,  however,  this  situation  is  an 
excellent  training  school  for  any  other  judi- 
cial situation,  it  may  be  perhaps  taken  as  a 
step  to  some  other,  although  we  have  not  the 
slightest  authority  for  saying  so.  For  our- 
selves, we  consider  the  Masterships  in  Chan- 
cery perhaps  the  most  desirable  prizes  in 
the  profession.  Although  the  salary  is  not 
so  high  as  that  of  many  other  Judges,  the 
labour  is  comparatively  light :  there  is  just 
work  enough  to  occupy  agreeably  the  mind  of 
one  who  has  borne  the  toil  and  burden  of 
professional  life.  There  is,  indeed,  little  of 
outward  pomp  or  show  about  the  office,  but 
there  is  a  recognized  station  in  society,  and 
many  agreeable  as  well  as  venerable  associa- 
tions connected  with  its  name.  There  is, 
however,  some  room  for  reform  here,  and  we 
must  not  let  our  respect  and  regard  for  the 
holders  of  these  offices  interfere  with  our 
determination  to  inquire  whether  they  dis- 
charge their  duties. 

While  on  this  subject,  therefore,  we  fl*ay 
mention  that  an  abstract  was  ordered  by  the 
House  of  Commons  on  Monday  last,  of 

the 
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returns  made  in  last  Michaelmas  Term,  in 
pursuance  of  the  1 7th  section  of  the  statute 
3  &  4  W,  4,  c.  94,  shewing  the  number  of 
days  on  which  each  of  the  Masters  of  the 
High  Court  of  Chancery  attended  at  his 
office  during  the  twelve  months  preceding 
such  returns,  and  the  average  number  of 
hours  occupied  in  one  day's  attendance,  and 
also  showing  the  number  of  causes,  petitions, 
and  matters  of  every  description  pending  in 
each  of  the  offices  of  the  Masters  at  the 
time  of  making  such  returns ;  and  showing 
how  many  of  such  causes,  petitions,  and 
matters  have  been  pending  upon  the  same 
reference  for  more  than  four  years,  how 
many  for  more  than  three  years,  how  many 
for  more  than  two  years,  and  how  many  for 
more  than  one  year,  so  far  as  appear  by  such 
returns.  We  shall  await  this  abstract  with 
much  expectation,  and  we  shall  then  turn 
our  serious  attention  to  the  subject  with 
the  hope  of  remedying  any  real  neglect  or 


PARLIAMENTARY  NOTICES. 

THB  COUNTY  COURT  SCHEME. 

We  have  already  printed  a  full  abstract  of 
the  bill  "  for  Improving  County  Courts,"  17 
L.  O.  422  to  452,  469.  That  bill  was  re- 
ferred to  a  Select  Committee,  and  it  has 
since  been  returned  to  the  House  as  amended 
by  the  Committee,  and  their  report  on  the 
bill  has  been  printed.  The  first  point  dis- 
cussed in  the  committee  was  the  difficult 
one  of  the  patronage  of  the  Judges  ;  and  it 
was  carried  that  it  should  be  left  with  the 
Lord  Chancellor,  by  a  majority  of  8  to  6. 
The  next  question  put  was,  "  that  on  the 
understanding,  that  should  any  deficiency 
arise  in  the  fee  fund,  it  is  to  be  supplied 
from  the  consolidated  fund ;  and  with  a  view 
to  uniformity  of  system,  in  all  clauses  in 
which  any  control  or  jurisdiction  is  proposed 
to  be  vested  in  county  magistrates,  such 
control  or  jurisdiction  shall  be  transferred 
to  the  executive  government this  was  car- 
ried by  10  to  1.  There  was  some  discussion 
as  to  the  time  for  which  a  person  should  be 
imprisoned  on  execution  (clause  54,  1 7  L. 
O.  454).  It  stood  in  the  bill,  that  they 
might  be  committed  to  the  custody  of  the 
sheriff  of  the  county  for  twenty  days ;  unless 
the  order  of  the  court  was  for  more  than 
20*.,  and  not  exceeding  forty  days,  unless 
the  order  of  the  court  was  for  payment  of 
more  than  40*.  These  periods  it  was  pro- 
posed to  lessen,  and  the  clause  now  stands 
69  in  the  bill,  and  authorizes  a  commitment 
to  prison  for  any  time  not  exceeding  seven 


days,  unless  the  order  of  the  court  is  for 
payment  of  more  than  5/.  It  was  next 
proposed  by  Sir  James  Graham,  that  all 
lords  of  manors  now  holding  courts  for  the 
recovery  of  debts,  should  have  the  powers 
of  their  courts  extended  to  the  amount  pre- 
scribed by  the  bill,  provided  they  declared 
their  option  within  three  months  of  the 
passing  of  the  bill  to  the  Chancellor.  That 
the  J udges  so  appointed  might  be  removable 
by  the  Lord  Chancellor  in  a  summary  way, 
but  the  right  of  appointment  to  revert  to  the 
lords ;  and  that  the  Crown  should  have  the 
power  of  extending  the  jurisdiction.  But 
these  resolutions  were  negatived  by  a  ma- 
jority of  7  to  4,  as  was  a  clause  for  exempt- 
ing the  courts  held  within  the  city  of  Lon- 
don or  the  borough  of  Southwark  from  the 
operation  of  the  bill.  These  were  the  only 
matters  discussed  in  the  committee,  accord- 
ing to  their  report,  and  the  only  alterations 
proposed.  We  presume  that  it  is  intended 
to  proceed  with  the  bill  in  the  present  ses- 
sion, as  a  vote  has  been  taken  to  supply  the 
deficiency  in  the  fee  fund  out  of  the  Conso- 
lidated Fund. 

the  new  equity  judge. 

Mr.  Freshfield  brought  the  subject  of  the 
Court  of  Exchequer  before  the  House  of 
Commons  on  Tuesday  last ;  and  although  he 
was  prevented  giving  the  whole  of  his  ad- 
dress, yet  we  think  he  said  enough  to  draw 
public  attention  to  the  subject.  He  is  of 
opinion  that  the  Equity  jurisdiction  should 
be  continued  in  the  Court  of  Exchequer,  on 
the  ground  that  a  complete  machinery  exists 
for  the  disposal  of  business,  and  that  all  that 
is  necessary  is  to  improve  the  Court  by  ap- 
pointing a  permanent  Equity  Judge,  who 
shall  devote  himself  to  the  Equity  business. 
There  is  still  some  expectation  that  the  Lord 
Chancellor  may  bring  in  a  bill  this  session 
for  the  appointment  of  a  new  Judge  in  the 
Court  of  Chancery,  or  as  it  is  said  by  some, 
of  two  new  Judges.  Looking  to  the  in- 
terest of  the  suitor,  we  should  certainly  re- 
joice at  some  addilU*;^!  judicial  strength, 
but  we  almost  despair  of  it  in  the  present 
session. 


NEW  BILLS  IN  PARLIAMENT. 

TRIALS  BEFORE  QUARTER  SESSIONS. 

This  is  a  bill  for  declaring  what  prisoners 
shall  he  tried  at  Courts  of  Oyer  and  Terminer 
and  Gaol  Delivery.  It  proposes  to  restrain  the 
Justices  in  Quarter  Sessions  from  trying  certain 
offences,  viz. : 

1 .  That  the  justices  of  the  peace  acting  in 
and  for  any  county,  and  the  recorders  of  citic?, 
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towns,  and  boroughs,  shall  not  at  any  ?cssion 
of  the  peace,  or  at  any  adjournment  thereof, 
try  any  person  or  persons  charged  with  any 
treason,  murder,  or  eiipitul  felonv,  or  with  any 
felony  which,  although  committed  by  a  person 
not  previously  convic  ted  of  felony,  is  punisha- 
ble with  transportation  beyond  the  seas  for  life, 
or  with  any  of  the  following  offence*  ;  (that  is 
to  say,) 

1 .  Misprision  of  treason. 

2.  Offences  against  the  Queen's  title,  pre- 
rogative, person,  or  government,  or 
against  either  House  of  Parliament. 

3.  Offences  subject  to  the  penalties  of 
pnemunire. 

4.  Blasphemy  and  offences  against  reli- 


gion. 


Administering  ortaking  unlawful  oaths, 
b*.  Perjury  and  subornation  of  perjurv. 

7.  Making  a  false  oath  or  affirmation,  so 
as  to  be  liable  to  the  punishment  of 
perjury. 

8.  Forgery. 

9.  Unlawfully  and  maliciously  setting  fire 
to  crops  of  corn,  grain,  or  pulse,  or  to 
any  part  of  a  wood,  coppice,  or  plan- 
tation of  trees,  or  to  any  heath,  g orze, 
furze,  or  fern. 

JO.  Bigamy  and  offences  against  the  laws 
relating  to  marriage. 

11.  Abduction  of  women  and  girls. 

12.  Endeavouring  to  conceal  the  birth  of 
a  child. 

13.  Offences  against  any  provision  of  the 
"    laws  relating  to  bankrupts  and  insolvents. 

14.  Composing,  printing,  or  publishing 
blasphemous  or  seditious  libels. 

15.  Bribery. 

Mfc  Unlawful  combinations  and  conspira- 
cies, except  conspiracies  or  combina- 
tions to  commit  any  offence  which  such 
justices  or  recorder  respectively  have  or 
has  jurisdiction  to  try,  when  committed 
by  one  person. 
Provided  always,  that  nothing  herein  con- 
tained shall  be  construed  to  alter  or  affect  the 
authority  of  the  justices  of  the  peace  acting  in 
and  for  the  cities  of  London  and  Westminster, 
the  liberty  of  the  Tower  of  London,  the  borough 
of  Southwark,  and  the  counties  of  Middlesex, 
Essex,  Kent,  and  Surrey,  with  respect  to  of- 
fences committed  or  alleged  to  be  committed 
within  tbe  jurisdiction  of  the  Central  Criminal 
Court. 


2.  Recognizances  to  be  obligatory  to  appear 
at  assizes. 

3.  Sheriff  to  issue  precept  for  bringing  pri- 
soners to  assizes  from  ten  miles  round. 

4.  In  default  of  prosecution  prisoners  may 
be  remanded  or  discharged. 

5.  No  prisoners  to  be  brought  from  any  other 
house  of  correction. 

6.  Clerk  of  the  peace  to  issue  precept  for 
bringing  prisoners  for  trial  at  quarter  sessions. 

7.  Prisoners  to  be  in  custody  of  keeper  of 
house  of  correction,  except  while  in  Court. 

8.  Prisoner  at  sessions  to  be  bailed  if  no  in- 
dictment be  preferred .  w, 

9.  Not  to  affect  Habeas  Corpus  Act. 

10.  Act  may  be  amended  or  repealed. 


LORD  BROUGHAM'S  i 
CHARACTERISTIC    SKETCHES    OF  „ 

LAWYBR8.o«f  as  bar.  •  nobis 
  -'i  ofoD  off j  ai  boa 

THE  LATE  MASTER  STEPHEN*.  lfm^ 

"Mr.  Stephen  was  a  person  of  great  uaUural 
talents,  which,  if  accidental  circumstances  bad H 
permitted  him  fully  to  cultivate,  and  early 
enough  to  bring  into  play  upon  the  best  scene  , 
of  political  exertion,  the  House  of  Commons, 
would  have  placed  him  high  in  the  first  rank  of 
English  orators.    For  he  had  in  an  eminent 
degree  that  strenuous  firmness  of  purpose, 
and  glowing  ardour  of  soul,  which  lies  at  the 
root  of  all  eloquence;  he  was  gifted  with 
great  industry,  a  retentive  memory,  and  in- 
genuity which  was  rather  apt  to  err  by  excess 
than  by  defect.    His  imagination  was,  besides, 
lively  and  powerful ;  little  certainly  under  the 
chastening  discipline  of  severe  taste,  but  often 
enabling  him  to  embody  his  own  feelings  and 
recollections  with  great  distinctness  of  outline 
and  strength  of  colouring.     He  enjoyed, 
moreover,  great  natural  strength  of  onMtilti* 
tion,  and  had  as  much  courage  as  falls  to  the 
lot  of  most  men.    Bat  having  passed  the  most 
active  part  of  his  life  in  one  of  the  Weil 
Indian  colonies,  where  he  followed  the  pro- 
fession of  a  barrister,  and  having  after  his 
return  addicted  himself  to  the  practice  of  a 
Court  which  affords  no  scope  at  all  for  orato- 
rical display,  it  happened  to  him,  us  it  has  to 
many  other  men  of  natural  genius  far  rheto- - 
rical  pursuits,  that  he  neither  gained  the 
correct  taste  which  the  habit  of  frequenting 
refined  society,  and  above  all,  addressing  a 
refined  auditory,  can  alone  bestow,  nor  ac- 
quired tbe  power  of  condensation  which  is  sure 
to  be  lost  altogether  by  :hoae  who  address 
hearers  compelled  to  listen,  like  judges  and 
juries,  instead  of  having  to  retain  them  by 
closeness  of  reasoning,  or  felieity  of  illustra- 
tion.    It  thus  came  to  pass,  that  when  he 
entered  parliament,  although  he  could  by  no 
means  be  said  to  have  failed,  but  on  the  con- 
trary at  first,  and  when  kept  under  some 
restraint,  he  must  be  confessed  to  have  had 
considerable  success,  yet  he  was,  generally 
speaking,  a  third- rate  debater,  because  of  his 
want  of  the  tact,  the  nice  sense  of  what  capti- 
vates such  an  audience,  how  far  to  press  a 
subject,  how  much  fancy  to  display,—- all  so 
necessary  for  an   acceptable  speaker  and 
powerful  debater,  one  who  is  listened  to  by 
the  hearers  as  a  pleasure,  not  as  a  duty — for 
the  hearers'  own  gratification,  aud  not  for  tbe 
importance  of  the  subject  handled—one  in 
short  who  must  address  and  win  the  tribute  of 
attention  from  a  volunteer  audience  like  the 
House  of  Commons,  and  not  merely  receive 
the  fixed  dole  of  a  hearing  from  the  compulsory 
attention  of  the  Bench.    There  was  another 
circtim Stance  connected  with  Mr.  Stephens 
nature,  which  exceedingly  lessened  his  in- 
fluence, and  indeed  incalculably  lowered  his 
merit  as  a  speaker.    He  was  of  a  vehement 
and  even  violent  temper;  a  temper  too,  not 
like  that  of  merely  irascible  men,  prone  to 
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sudden  fits  1>ff  4hge.r  or  excitement,  but  con- 
ne(MeM  al&lwitlk  a  -peculiarly  sanguine  dispell 
sition  ;  and  as  be  thus  saw  objects  of  the  size 
and  in  the  colours  presented  by  this  medium, 
so  he  never  could  imagine  that  they  wore  a 
different  a/pect  to  other  eyes,  and  exerted 
comparatively  little  interest  "in  other  Imsoms. 
Hfendc  he  was  apt  to  proceed  with  more  and 
m^4u»  animation,  with  increasing  fervour, 
while  bid  hearers  had  hecome  calm  and  cold. 
NdOTtoiild  any  thing  tend  more  to  alienate  an 
audience  like  Che  Com  moos,  or  indeed  to 
lessen  the  real  Value  of  hi*  speeches.  It  must 
have  struck  all  who  heard  him  when,  early  in 
1 80B,  he  entered  parliament  under  the  aus- 

Eicea  of  Mr.  Perceval,  that  whatever  defects 
e  bad,  arose  entirely  from  accidental  circum- 
stances, and  not  at  all  from  intrinsic  imper- 
fections ;  nor  could  any  one  doubt  that  his 
late  entrance  upon  parliamentary  life,  and  his 
vehemence  of  temperament,  alone  kept  him 
from  the  front  rank  of  debaters,  if  uot  of 
eloquence  itself. 

'"  With  Mr5.  Percival,  his  friendship  had  been 
long  and  intimate*  To  this  the  similarity  of 
their  religious  character  mainly  contributed; 
for  Mr.Stephen  wos  a  distinguished  member  of 
the  Evangelical  party  to  which  the  minister 
manifestly  leant  without  helongiug  to  it;  and 
he  was  one  whose  pious  sentiments  and  devo- 
tional habits  occupied  a  very  marked  place  in 
bis  whole  scheme  of  life.  No  man  has  how- 
ever a*  right  to  question  be  it  ever  so  slightly, 
hie "  pterfeet  sincerity.  To  this  his  blameless 
life  bore  the  most  irrefragable  testimony.  A 
warm  and  steady  friend — «  man  of  the  strictest 
integrity  and  nicest  sense  of  both  honour  and 
justice— in  all  the  relations  of  private  society 
wholly  without  a  stain — though  envy  might 
well  fmd  whereon  to  perch,  malice  itself  in  the 
exasperating  fliscords  of  religiousand  civil  con- 
troversy never  could  descry  a  spot  ou  which  to 
fasten."  Let  us  add  the  bright  praise,  and 
which  sets  at  nought  all  lesser  defects  of  mere 
taste,  had  he  lived  to  read  these  latter  lines,  he 
would  infinitely  rather  have  had  this  sketch 
stained  with  all  the  darker  shades  of  its  critical 
matter,  than  been  exalted,  without  these  latter 
lines,  to  the  level  of  Demosthenes  or  of  Chat- 
ham, praised  as  the  first  of  orators,  or  followed 
as  the  most  brilliant  of  statesmen. 

"  His  opinions  upon  political  questions  were 
elear  and  decided,  taken  up  with  the  boldness 
^—felt  with  the  ardour — asserted  with  the  de- 
termination— which  marked  his  zealous  and 
uncompromising  spirit.  Of  all  subjects,  that 
of  the  slave  trade  and  slavery  most  engrossed 
his  mind.  His  experience  in  the  West  Indies, 
his  religious  feelings,  and  his  near  connexion 
with  Mr.Wilherforce,  whose  sister  he  married, 
all;  contributed  to  give  this  great  question  a 
peculiarly  sacred  aspect  in  his  eyes:  nor 
could  he  either  avoid  mixing  it  up  with  almost 
aU  other  discussions,  or  prevent  his  views  of 
its  various  relations  from  influencing  hU  sen- 
timent* on  other  matters  of  political  discus- 
tiumftdsv  c  to  ««||  .i-*4k-'o>  a -.1  »r 
ion  jf»oi  j*m'i  1*1-  r'ffi o»  »i *k  ftiA  ,\-  *  m 
**0i»«he  11th  of  May,  1812,  a  most  lamen- 


table catastrophe  deprived  the  world  of  the 
minister  who  was  the  chief  stay  of  Mr.  Ste- 
phen's system.  Mr.  Perceval  was  walking 
arm  in  arm  with  that  gentleman  from  Down- 
ing Street  to  the  House,  when  he  was  met  by 
a  messenger  whom  the  Secretary  of  the 
Treasury  had  dispatched  to  hasten  him,  the 
opposition  having  refused  to  suspend  the  ex- 
amination longer,  as  the  hour  appointed  to 
begin  had  some  time  passed.  Mr.  Perceval, 
with  his  wonted  'activity,  darted  forward  to 
obey  the  summons,  and  was  shot  as  he  entered 
the  lobby  of  the  House.  It  was  remarked 
that  had  Mr.  Stephen,  who  walked  on  his  left, 
been  still  with  him,  he  would  have  been  most 
exposed  to  the  blow  of  the  assassin.  At  that 
moment  the  inquiry  had  been  recommenced, 
and  Mr.  Brougham' was  examining  a  witness, 
when  he  thought  he  heard  a  noise  as  if  a 
pistol  had  gone  off  in  some  one's  pocket — such 
at  leust  was  the  idea  which  instantaneously 
passed  through  his  mind,  but  did  not  interrupt 
his  interrogation.  Presently  there  were  seen 
several  persons  in  the  gallery  running  towards 
the  doors  ;  and  before  a  miuute  more  had 
passed,  General  Gascoigne  rushed  up  the 
House,  and  announced  that  the  minister  had 
been  idiot,  and  had  fallen  on  the  spot  dead. 
The  House  instantly  adjourned.  Examina- 
tions were  taken  of  the  wretch  who  had  struck 
the  blow  and  he  was  speedily  committed  for 
trial  by  Mr.  M.  A.  Taylor,  who  acted  as  a 
magistrate  for  Middlesex,  where  the  murder 
was  committed.  On  that  day  week,  Belling- 
ham,  having  been  tried  and  convicted,  was 
executed,  to  the  eternal  disgrace  of  the  Court 
which  tried  him,  and  refused  an  application 
for  delay,  grounded  on  a  representation  that 
were  time  given,  evidence  of  his  insanity  could 
be  obtained  from  Liverpool,  where  he  had  re- 
sided and  was  known.  It  cannot  with  any 
truth  be  said  that  the  popular  ferment,  which 
so  astonishing  and  shocking  an  event  occa- 
sioned, had  at  all  subsided  on  the  trial,  the 
fourth  day  after  the  act  was  committed,  and 
the  day  on  which  the  judge  and  jury  were 
called  upon — calm  in  mind — inaccessible  to 
all  feelings—above  all  outward  impressions — 

to  administer  strict  and  impartial  justice." 
«•*•••# 

"  Mr.  Stephen  never  was  accused,  at  any 
time,  of  unworthily  sacrificing  his  principles  for 
any  consideration  ;  and  three  years  afterwards 
he  gave  a  memorable  proof  of  his  public  virtue 
by  at  once  abandoning  the  ministry,  and  resign- 
ing his  seat  in  parliament,  because  they  pur- 
sued a  course  which  he  disapproved,  upon  the 
great  subject  of  colonial  slavery.  He  retired 
into  private  life,  abandoned  all  the  political 
questions  in  which  he  took  so  warm  an  interest, 
gave  up  the  public  business  in  which  he  still 
had  strength  sufficient  to  bear  a  very  active 
part,  and  relinquished  without  a  struggle  or  a 
sigh  all  the  a^vant  jges  of  promotion  both  for 
himself  and  his  family,  although  agreeing  with 
the  government  in  every  other  part  of  their 
policy,  because  on  that  which  he  believed  con- 
scientiously to  be  the  most  important  of  all 
their  practical,  views,  they  differed  from  his 
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On  the  Mode  of 


Articled  Clerks. 


own.  It  would  indeed  be  well  if  we  had  now 
and  then  instances  of  so  rare  a  virtue;  an 
they  who  looked  down  upon  this  eminent  an 
excellent  person  as  not  having  answered  the 
expectations  formed  of  his  parliamentary 
career,  or  sneered  at  his  enthusiastic  teal  for 
opinions  in  his  mind  of  paramount  importance, 
would  have  done  well  to  respect  at  a  distance 
merit  which  they  would  not  hope  to  imitate- 
perhaps  could  not  well  comprehend — merit, 
beside  which  the  lustre  of  the  statesman's 
triumphs  and  the  orator's  fame  grows  pale."* 


ON  THE  MODE  OF  EXAMINING 
ARTICLED  CLERKS. 


Sii 


LEGAL  DISTINCTIONS. 


The  liberality  you  have  shewn  in  allowing 
your  work  to  be  a  channel  through  which  the 
grievances  of  our  profession  may  be  published, 
leads  me  to  trouble  you  with  this  letter.  I  am 
quite  aware  that  you  gain  no  direct  profit  from 
its  insertion ;  but,  unless  gratitude  be  utterly 
banished,  your  kindness  will  obtain  its  reward. 
Some  three  years  ago,  I  corresponded  with 

J'ou  on  the  subject  of  granting  honors  at  the 
egal  examinations.  I  was  then  a  candidate,  as 
I  hoped,  for  honors j  but  my  wishes  were  dis- 
appointed, and  I  was  obliged  to  be  content 
with  passing  in  the  ordinary  manner.  From 
that  period  to  the  present  there  has  been  a 
continued  endeavour  to  amend  our  profession 
in  its  practice,  and  it  does  appear  to  me  that 
the  time  has  arrived  when  an  additional  im- 
provement may  be  made  in  the  method  of 
preparing  its  members  for  their  duties. 

All  will  agree,  that  to  a  lawyer,  good  cha- 
racter and  ability  are  most  necessary,  and  that 
by  all  practical  means  these  should  be  secured 
in  their  highest  degrees.  The  examination 
which  has  been  instituted,  certainly  complies 
with  the  first  part  of  the  requisition,  but  it 
leaves  wholly  untouched  the  last.  It  insures  a 
given  amount  of  respectability  and  diligence, 
but  holds  out  no  inducement  whatever  to  a 
single  step  beyond.  But  why  is  this?  Are 
solicitors  made  of  other  mould  than  men  in 

general  ?  or  is  it  of  small  importance  that  they 
aould  be  thoroughly  fitted  for  their  calling  ? 
Are  their  avocations  so  far  inferior  to  those  of 
the  divine,  the  student  of  medicine,  the  soldier, 
or  the  sailor,  that  while  prizes  are  given  here, 
none  should  be  held  out  there?  I  think 
you  will  agree  that  it  is  not  so.  and  that 
considering  the  necessary  multiplication  of 
laws,  and  the  increased  facilities  for  improper 
conduct,  the  law,  perhaps  above  all  other  pur- 
suits, requires  a  stimulus  to  industry  and  a 
warning  against  fraud ;  and  that  it  is  incum- 
bent on  the  heads  of  the  profession  to  en- 
deavour for  the  future  to  rescue  their  younger 
brethren  from  what  has,  in  time  past,  fallen 
into  a  proverb,  with  less  temptation  than  ex- 
ists at  present. 


T7~ 


"From  "  The  Speeches  of  Lord  Brougham." 
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I  should  think  few  can  doubt  the  beneficial 
effect  of  allowing  and  publishing  degrees  of 
merit.  All  most  grant  that  emulation  is amort 
powerful  motive,  and  that  the  great  majority 
of  mankind  possess  the  feeling.  For  my  own 
part,  and  for  others  whose  sentiments  1  know; 
I  am  sure  that  our  efforts  would  have  been1 
doubled,  had  there  been  classes.    The  reason 

Slies  equally  to  the  talented  and  the  stupidb 
t  former  having  much,  is  anxious  to  have 
more ;  the  latter  being  commonly  considered 
wanting,  is  desirous  to  prove,  that  at  least,  he 
can  claim  something.  At  the  bar  this  feeling 
has  been  gratified,  and  there  we  find  promotions 
according  to  supposed  deserts  ;  but  the  soli- 
citor, because  the  vulgar  say  he  has  no  honor, 
is  precluded  from  trying  to  obtain  it,  and  with 
the  widest  field  for  exercise  and  display,  and 
the  usual  ideas  of  a  gentleman,  has  no  tempta- 
tion to  exert  his  abilities,  and  nothing  to  dis- 
tinguish him  from  the  lowest  of  his  tribe. 
This  is  certainly  unfair. 

I  believe  it  has  been  objected,  that  allowing 
distinctions  would  be  a  hard  measure  on  those 
who  gained  none  ,-  but  1  am  sure  you  will  see 
that  this  does  not  deserve  an  answer.  Admit 
it  to  be  true,  and  it  applies  to  all  rewards  what- 
ever, and  dashes  the  honours  of  a  Wellington 
with  the  murmurings  of  the  fool  and  the 
coward : — it  impugns  the  system  by  which  the 
moral  world  is  governed,  and  gives  force  to  the 
complaint  of  vice,  because  a  privilege  is  allotted 
to  virtue.  To  the  fool  or  knave  alone  is  it  a 
convenient  argument,  and  they  would  fain  re- 
duce by  the  bed  of  Procrustes,  all  who  e*v  •; 
ceeded  them  in  mental  or  moral  stature.  But 
this  cannot  be ;  and  the  sole  question  is,  whe- 
ther, when  all  other  professions  are  suffered 
o  share  in  this  natural  advantage,  the  lower 
branch  of  the  law  should  alone  be  excluded  ? 
n  which,  because  it  is  the  lower  branch,  a 
twofold  stimulant  is  necessary. 

For  my  own  part,  my  chance  is  past,  for  I 
am  now  in  practice ;  but  are  my  sons  to  be 
denied  the  benefit?  I  may  give  them  (as  is 
now  in  the  general  march  of  intellect  essential) 
a  good  education  ;  I  may  carefully  bring  them 
up  to  our  mutual  profession ;  I  may  hear  other 
parents  exulting  in  the  recorded  honours  of 
their  sons,  and  may  see  the  advantages  which 
recorded  honours  bring ;  but  because  my  son 
has  adopted  the  law  and  become  a  solicitor,  I 
am  to  be  deprived  of  all  returns  of  this  nature, 
and  he  of  the  chance  of  making  them. 

But  no  one  disputes  the  benefit  of  a  change 
of  this  nature.  '1  he  obstacle  lies  in  that  aver- 
sion to  do  anything  newt  which  apparently 
pervades  human  nature, — a  sort  of  internal  vis 
in&rtioe,  which  it  requires  a  given  momentum 
to  overcome.  Once  let  it  be  adopted;  and  all 
will  concur  in  its  utility;  but  to  ensure  Us 
adoption  strenuous  efforts  must  be  made,: 
efforts,  the  object  of  which  should  be  rather 
to  direct  attention  to  the  measure,  than  con- 
vince any  fancied  opponents,  and  in  truth  none 
are  to  be  found. 

t  do  not  wish  to  cause  one  farthing  of  ex- 
pense :  the  result  may  be  effected  by  the  means  , 
in  hand.   Emulation  is  gratified  by  success 
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merely,  without  reference  to  the  value  of  the 
£ri*e,  and  in  this  case,  therefore,  the  end  may 
cheaply  attained.  Let  the  system  of  classes  be 
be  adopted  as  in  an  university  examination  :  or 
let*  gWen  amount  of  the  candidates  be  num- 
bered according  to  merit,  as  in  the  poll  at 
Cambridge.  It  might  be  well  to  pursue  the 
latter  plan',  and  apply  it  thus, — Let  ten  be 
numbered  in  each  of  the  heads  into  which  the 
subject  is  divided  ;  and  then  let  ten  be  num. 
bered  as  the  general  balance ;  and  let  this  last 
be  considered  as  the  great  honor,  so  as  to  en- 
courage a  general  proficiency. 

i  allow  that  it  will  add  slightly  to  the  trouble 
of  the  Examiners ;  but  from  the  acquaintance 
I  have  personally  with  some  of  that  body,  I 
feel  assured  that  they  would  utterly  reject  any 
ideas  of  self  convenience,  when  compared  with 
the  general  character  and  credit  of  their  pro- 
fession. To  you,  Sir,  1  also  appeal,  and  do  ask 
you  seriously  to  consider  the  matter ;  and  in 
the  event  of  your  opinion  being  favourable,  I 
beg  your  support  for  the  sake  of  the  present 
and  the  future  generation.  If  there  were 
weighty  objections  to  the  principle,  or  intri- 
cate difficulties  in  the  detail,  the  question 
would  assume  another  aspect;  as  it  is,  there  is 
no  opposition,  and  no  new  organization  re- 
quired— our  sole  enemy  is  that  natural  slug- 
gishness which  appears  almost  instinctive  in 
certain  classes,  and  which  can  only  be  over- 
come by  activity  and  repeated  exertion. 

Of  one  thing  I  am  certain,  that  with  the  grow- 
ing desire  to  improve  our  profession  which  at 
present  animates  so  many  of  its  members,  ul- 
timate success  may  be  safely  predicted  of  some 
plan  analogous  to  the  one  proposed ;  but  what 
need  for  delay,  and  why  debar  the  rising  gene- 
ration of  the  benefit  which  will  be  certainly 
enjoyed  by  their  successors  ? 

I  do  trust  to  see  the  subject  taken  up  by 
some  influential  person  whose  name  may  give 
substance  to  his  suggestions,  and  as  a  humble 
labourer  shall  heartily  rejoice  in  the  victory,  by 
whomsoever  it  may  be  achieved. 

A  Country  Solicitor. 


OPPOSITION  TO  THE  COUNTY  COURTS 
BILL  BY  THE  CITY  OF  LONDON. 

In  the  Common  Council  on  the  1 1  th  instant, 
Mr.  Obbard  brought  up  a  report  from  the 
Secondaries  Committee,  recommending  that  a 
petition  against  this  bill  should  be  presented  to 
the  House  of  Commons  ;  and  that  the  follow- 
ing be  the  petition,  and  moved  that  the  same 
be  adopted 

"  To  the  Honourable  the  Commons  of  the 
tfnited  Kingdom  in  Parliament  assembled. 

The  bumble  petition  of  the  Lord  Mayor, 
•  Aldermen,  and  Commons  of  the  City 
of  London,  in  Common  Council  as- 
'"    sejnbled*!  ■»«♦«  »'>i  'h 

"  Shewero  1,1 ' 
"  That  your  petitioners  have  observed  with 


considerable  anxiety  a  bill  now  before  your 
honourable  House  "  for  improving  County 
Courts."         i  ..  ; 

"  That  the  courts  of  law  held  within  the  city 
of  London  and  the  liberties  thereof,  have  from 
the  earliest  period  been  regulated  by  the  citi- 
zens of  London,  or  their  representatives,  who 
have  also  appointed  the  Judges,  Commission- 
ers, and  other  officers  belonging  to  the  same. 

"That  by  the  said  bill  it  is  proposed  to  de- 
prive your  petitioners  of  all  control  over  the 
Courts  for  the  Recovery  of  Small  Debts  both 
within  the  city  of  London  and  the  borough  of 
South wark,  and  of  the  Judges,  Commissioners, 
and  officers  belonging  to  the  same,  in  violation 
of  their  rights  and  privileges,  and  without  any 
just  or  reasonable  cause. 

M  That  the  powers  of  your  petitioners  within 
the  borough  of  Southwark  will  be  injured  by 
the  provisions  of  the  said  bill. 

"  That  under  the  provisions  of  an  act  passed 
in  the  fourth  year  of  the  reign  of  King  George 
the  Fourth,  intituled,  "  an  Act  to  enlarge  the 
powers  of  and  render  more  effectual  certain 
acts  of  the  2i3d  and  32d  years  of  the  reign 
of  his  Majesty  King  George  the  Second,  and 
the  46th  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  for  the  more  easy  and 
speedy  recovery  of  small  debts  within  the  town 
and  borough  of  Southwark,  and  the  several 
parishes  and  places  in  the  said  acts  mentioned, 
and  to  regulate  the  fees  payable  to  the  court 
thereby  established,"  a  sum  of  500/.  per  annum 
is  now  payable  to  the  High  Bailiff  of  the  bo- 
rough of  Southwark,  which  it  is  proposed  by 
the  said  bill  to  repeal. 

'«  That  the  said  bill  also  contains,  in  the  opi- 
nion of  your  petitioners,  various  clauses  deeply 
affecting  and  highly  injurious  to  the  interests 
of  the  public,  and  particularly  those  clauses 
which  require  that  all  suits  brought  in  County 
Courts  shall  be  tried  at  the  Court  holden  for 
the  district  wherein  the  defendant  shall  dwell 
or  carry  on  his  business. 

"  That  should  such  clauses  pass  into  a  law, 
your  petitioners  are  of  opinion  that  great  in- 
convenience and  expense  will  be  entailed, 
not  only  upon  the  inhabitants  of  this  city,  but 
also  upon  the  public  at  large,  by  requiring 
creditors  in  all  parts  of  the  country  to  follow 
their  debtors  into  distant  parts  of  the  King- 
dom with  their  witnesses  to  prosecute  their 
claims,  aud  procure  the  payment  of  their 
debts. 

"  That  your  petitioners  cannot  see  any  prin- 
ciple upon  which  such  a  distinction  should  be 
made  in  favour  of  debtors,  who,  at  their  own 
option  select  the  place  where  they  contract 
their  debts. 

"  That  in  the  opinion  of  your  petitioners 
such  clauses  will  also  materially  tend  to  defeat 
the  ends  of  justice,  by  deterring  creditors  from 
proceeding  against  their  debtors,  in  conse- 
quence of  the  increased  expenditure  to  which 
they  must  necessarily  be  liable  under  the 
operation  of  such  a  law,  and  thus  defeat  the 
object  of  the  said  bill  as  stated  in  the  pre- 
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arable,  namely,  tbe  luminary  recovery  of 
small  debt*. 

"  Your  petitioners  therefore  humbly 
pray  this  Honourable  House,  tbat 
tbe  said  bill  mav  not  pass  into  a 
law." 

i  tiil"  pifOiiii    ,J'ii"il  i.'oijo    i  mIJiwii:   out;  : 

Mr.  Latt,  in  seconding  tbe  motion,  stated 
tbat  tbis  was  one  of  an  objectionable  class  of 
bills,  and  amongst  otber  grouuds  of  opposi- 
tion, urged  tbat  the  trading  and  mercantile 
interests  of  tbe  city  of  London,  and  of  all 
otber  parts  of  tbe  kingdom,  were  wholly  lost 
sight  of  in  their  concoction :  tbat  after  tbe 
passing  of  tbis  bill,  any  debtor,  by  putting  in 
a  false  plea  to  an  action  brought  "against  him 
by  bis  creditor,  might  drag  him  some  hundreds 
of  miles  to  try  tbis  feigned  issue,  and  finally 
escape  through  the  Insolvent  or  Bankrupt 
Court,  "  a  sponge  which  wipes  out  alt,  and  costs 
him  nothing."  The  bill  contained  otber 
provisions  in  contravention  of  the  trial  by 
jury,  and  the  whole  tenor  of  it  was  entirely 
iudefensible. 

Tbe  motion  was  carried  unanimously,  and 
the  petition  was  presented  by  the  sheriffs  at 
tbe  bar  of  tbe  House  of  Commons  on  the 
following  evening. 


AFFIDAVIT  OF  SERVICE  OF  WRIT 
OF  SUMMONS. 


Jntctftiiit.  fit 


To  the  Editor  of  the  Legal  Observer. 
Sir, 

As  there  have  been  several  judgments  set 
aside  on  account  of  irregularity  in  the  service 
of  tbe  \Vrit  of  Summons,  and  uo  good  form 
given  in  tbe  books  of  practice  (especially  for 
two  defendants),  perhaps  you  will  insert  the 
following  form,  settled  by  an  eminent  special 
pleader  pursuant  to  the  late  rule*. 

A  Solicitor  and  SuDscaiuEn. 


I  1(1 


'f.t 

-HMbli 
Joii  Hi 


Betwebn  A.  ft.  . 


and 


Plaintiff, 


same  time  [erat  the  time  tf  stttk]*+HH*&  m 

respectively)  shewing  unco  Afo^ertftgnT 
them]  tbe  said  defendants  the  -.■>'.  trt\- 
ginul  writ  of  summons:   An<t  thitf '  d*-ne 
ponent  further  saitb,  tbat  the  following 
matters  apj*ared  to  this  deponent*!!***^ 
tbat  the  said  writ  of  summons  was  tegd-"" 
larly  i«sued  out  of  and  under  tbe  seal  «f*H 
tbis  Honorable  Court  j  second,  that  a 
memorandum  was  subscribed  to  the  paid 
writ  and  copy;  and  third,  tbat  do*  tth-  ! 
dorscments  were  made  on  tbe  said  writ 
and  copy  [or  writ  and  copies  respectively] 
pursuant  to  the  statute  and  the  rules  ^ 
Court  in  tbat  case  made  and  provided':  : 
And  this  deponent  further  saitb,  tbat  be 
did  on  the         day  of  instant  [*r 

last],  being  within  three  days  at  least 
after  such  service  [or  services]  of  the  said 
writ,  indorse  on  such  writ  the  dav  or 
respective  days  of  the  week  and  montb  of 
such  service  [or  services] — being  the 
day  [or  sererai  days] — and  in  the  year 
[first]  aforesaid,  according  to  the  statute 
in  that  case  made  and  provided^  no  nails* 

km  ;»i oil-oil  isbasr  01 


Sworn  at  ,  in  the 

county  of  ,  tbe 

day  of  ,  in 

the  vear  one  thousand 


eight  hundred 
thirty-nine, 

Before  me, 


and 


.-.  !».»  noar/cqadJ  v>\ 
i jo  luul  ftiJaUilq 

ruj  .bsaotmq  bnsbtfi 


/•hi  eiri  ^uiiub  aiixi 
■  ■iiibnaJbmniAdA 
icn  aid  lo  Juo 

A  Commissioner  for  taking  Affi^' 

in  the  said  Court.  ^  9(fT 
— —  p-rf-rrnrcti  -< 


C.  D.  and  E.  F.,  Defendants. 

in  the  of 
maketh  oath  and  saitb,  that  be  this  de- 
ponent did,  on  tbe  day  of 
instant  [or  lust]*  at  ,  in  the  county 
of  ,  personally  serve  A-  ft.  [one 
of  the  above  named  defendants]  with  a 
writ  of  summons,  at  the  suit  of  the  above 
named  plaintiffs  against  the  above  named 
defendants,  dated  tbe  day  of 
instant  [or  last],  and  that  he  this  deponent 
did,  on  the  day  of  instant  [or 
lust\  at  aforesaid,  personally  serve 
C.  7).  [the  other  of  the  said ,  dtfendants 
with  the  said  writ]  by  delivering  unto  and 
leaving  with  each  of  them  the  said  CD. 
andE.  K  [or  the  said  C  O.]  a  true  copy 
ot  tbe  said  writ  of  summons,,  and  at  the 

a  I  submit  that  it  ought  to  appear  that  the 
writ  wus  served  within  the  jurisdiction  of  the 
Court. 


SUPERIOR  COURTS.    ] 2i  *** 

  .  i  ,.•<>  <jd  04  Mil 

Witt  tffpitcetlfr**  Cctirt.  '° 

LUNATIC'S  REAL  ESTATE  AND  DEBTS^j!, 

The  real  estate  of  a  lunatic  is  not  liable  under, 
the  act  3  4-4  IV.  4,  c.  104,  or  othencise, 
to  the  payment  of  debts  contracted  on  kit 
behalf  during  his  lanacyt  or  to  the  payment 
of  the  expenses  of  his  funeral.     ■ ,.  3  imaoul 

Thomas  Beard  died  in  May,  1800,  leavlbgAnn 
Beard,  his  widow,  three  sons,  Thomas,  Enoch, 
and  Benjamin  Beard,  and  five  daughters ;  hav- 
ing by  his  will  given  to  trustees  all  his  real 
and  personal  estate  in  trust  to  suffer  his  wife 
to  enjoy  a  certain  part  thereof  during  her  life, 
if  she  should  remain  unmarried.  Tbe  testator 
cut  off  his  eldest  son  Thomas  with  one  shilling, 
and  gave  his  freehold  estates  to  the  otber  two, 
Enoch  and  Benjamin,  to  be  divided  equally1 
between  them,  giving  the  residue  of  his  pro- 
perty equally  among  his  five  daughters,  and 
appointing  his  wife,  Ann  Beard,  executrix. 
proved  the  will,  entered  into  possession  of  the 
real  and  personal  estate,  and  in  1803  she  mar- 
ried Thomas  Carter,  who  then  entered  into 
possession  of  the  real  estates,  and  into  the 
receipt  of  the  rents  and  profits/on  the"  grounu 
that  his  wife  was  entitled  to  dower  out  of 
them,  though  her  interest  under  the  witt  ceased 
on  her  marriage.  Enoch  Beard  became  a  h> 
^  natic  at  tbe  age  of  twenty-two,  and  continued 
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in  tfeftt  atate  up  to  bis  death  in  1836.  In  1838, 
Tlmmas  lJearj  clwnu  1  a  moiety  of  the  said 
esta"**  ftfcbewauhwef  Enoch,  aud  he  brought 
an  ejectment  against  Carter,  and  recovered  the 
sauAfey/i  Thomas  also  became  the  personal  re- 
presentative of  the  said  Enoch,  and  he  com- 
menced an  action  against  Carter  for  the  mesne 
profits  of  the  estates  recovered  by  him  in  the 
ejectment  whereupon  Carter  tiled  this  bill, 
alkging  fcmong  other  tbiugs,  that  the  various 
payment*  made  by  him  for  the  support  and 
ri  rnioi  t  nf  Enoch  during  his  lunacy,  were  a 
clavKe  on  hi*  estate,  and  praying  an  order  to 
retrain  the  said  action,  &c.  the  bill  also 
prevail:  for  an  account  of  Enoch's  personal 
estate  come  to  the  hands  of  Thomas  Beard, 
and  for  a  declaration  that  his  real  estates  were 
liable  as  assets  for  the  payment  of  his  debts. 
A u  iuj unction  to  stay  the  action  was  afterwards 
granted,  after  which  the  defendant  put  in  his 
answer  and  obtained  an  order  nisi  to  dissolve 
the  i ii  j  unction. 

Mr.  Jacob  and  Mr.  Romillp  now  shewed 
cause,  for  continuing  the  injunction.  They 
relied  on  the  act  3  &  4  IV.  4,  c.  104,  "  An  act 
to  render  freehold  and  copyhold  estates  assets 
for  the  payment  of  simple  contract  debts."  The 
plaintiff  laid  out  in  support  of  the  lunatic  for 
many  years  a  much  larger  sum  than  his  estate, 
real  and  personal,  produced.  He  maintained 
him  during  his  life,  and  paid  the  expences  of 
his  funeral,  and  he  was  entitled  to  be  reimbursed 
out  of  his  real  estate,  which,  by  virtue  of  the 
said  act,  ,  becomes  assets  for  the  payment  of 
those'  debts. 

The  VicC  Chancellor,  without  hearing  the 
counsel  for  the  defendant,  said  : — The  case  of 
debt  is  divided,  into  two  heads;  first,  the  sum 
said  to  be  expended  in  the  support  of  the  lu- 
natic, over  and above  the  income  of  bis  estate ; 
and  then  the  expences  of  the  funeral.  I  am 
clearly  of  opinion  that  the  funeral  expences 
are  not  within  the  statute  3  &  4  Will.  4,  c. 
104  j  for  that  provides  for  the  payment  of  the 
debts  of  the  intestate,  which  must  necessarily 
mean  debts  contracted  by  him,  and  certainly 
funeral  expences  cannot  be  called  debts  con- 
tracted by  the  deceased.  Nor  do  1  think  that 
the  claim  made  by  the  plain  tiff  for  disburse- 
ments, which  he,  as  a  step-father,  made  for  the 
beuefit  of  the  lunatic,  can  be  brought  within 
the  oieaniug  of  the  statute  ;  for  the  obvious  in- 
tention of  the  enactment  was  to  render  estates 
liable  to  the  debts  which  the  intestate  himself 
had,  contracted,  and  a  debt  cannot  be  contract- 
ed^ b<y  a  person  incapable  of  entering  into  a  con- 
tract,. 1  am  therefore  of  opinion  that  the  order 
•  w  for  ili .-solving  the  injunction  must  be  made 
lute.  Carter  v.  Beard,  at  Westminster, 
r..Jf$i3fbe,  ,»« 


\>Ai  "lo  not  ;-  i-.-ti»; 
liinj  nit  at 
omi  UsvyHv*  ii  '•■ 


,1  1)1  |«»» 
I  I    'i,  » 


.!  t 


^^fyrr-JFFANT.— GUARDIAN,  MAMUAG* 

lo  JOO  ib  !•  W.l  1    tttt*     •:•/•    r>ti  tl.'f 

^'hen\(twtfrle  ttmnm,  who  ha*  Imen  appointed 
<i  , guardian  of  an  infant,  marries,  the  praj)er 
:>  >u*vmrte  rs  to  direct  a  reference  to  the  Matter, 


■    on  petition  of  the  infanfe  next  friend,  to 
name  a  nete  guardian,  tcith  I'dterty  to  the 
firmer  guardian  to  propose  herself. 

One  Robert  Holt,  by  his  will  dated  in  1828, 
gave  all  his  real  and  personal  estate  to  John 
Holt  and  another,  upon  trust,  among  other 
things,  to  pay  the  sum  of  70/.  to  Elizabeth 
Gornall,  and  to  pay  her  an  annuity  of  30/. 
during  her  life,  to  her  separate  use;  and  also 
to  pay  Robert  Holt  Gornall,  the  infant  son  of 
the  testator  bv  the  said  Elizabeth  Gornall,  an 
annuity  of  70/.  during  his  life.  In  Jnly  1830, 
soon  after  the  testator's  death,  Elizabeth 
Gornall  was  appomted  by  order  of  court, 
guardian  of  the  said  infant,  and  an  allowance 
of  40/.  a-year  was  made  to  her  for  his  main- 
tenance and  education.  She  married  in  1832, 
a  man  in  an  humble  station,  but  of  good  cha- 
racter, and  had  children  by  him.  A  petition 
was  presented  in  the  infant's  name  by  the  said 
John  Holt  the  trustee,  as  bis  next  friend, 
praying  a  reference  to  the  Master,  for  the  ap- 
pointment of  a  guardian  to  the  infant  in  place 
of  his  mother,  and  in  consequence  of  her  mar- 
riage. 

Mr.  Booth  in  support  of  the  petition,  said 
it  was  a  matter  of  course  to  appoint  a  new 
guardian  in  place  of  the  mother  upon  her 
marriage ;  and  in  this  case,  the  mother  having 
children  by  the  after-taken  husband,  and  being 
in  poor  circumstances,  it  became  necessary, 
for  the  security  of  the  infant,  to  appoint 
another  person  as  his  guardian.  He  cited  a 
case  in  8  Simons,  346. 

Mr.  Rogers  opposed  the  application.  The 
marriage  did  not  put  an  end  to  the  guardian- 
ship of  a  woman  who  had  been  appointed  by 
order  of  court,  and  there  was  no  ground  in 
this  case  to  deprive  the  mother  of  the  care  of 
her  child.    He  cited  ViUereal  v.  Afellish.* 

Lord  Langdale,  M.  R. — The  usual  course 
is,  when  a  female  guardian  marries,  to  direct  a 
reference  to  the  Master  to  appoint  a  proper 
person  to  be  a  new  guardian  of  the  infant.  It 
does  not,  however,  follow  that  a  mother  is 
by  her  marriage  to  be  deprived  of  the  guardian- 
ship of  her  children.  When  a  woman  not 
married  is  appointed  guardian,  she  is  appointed 
so  under  circumstances  which  place  her  in  the 
situation  of  a  person  sui  juris.  But  when  she 
marries  she  is  no  longer  sui  juris,  but  liable  to 
be  controlled  by  her  husband.  The  question 
is,  what  is  the  most  convenient  form  of  refer- 
ring it  to  the  Master  to  appoint  a  new  guardian  ? 
The  lady  is  quite  at  liberty  to  propose  herself, 
and  it  may  be  very  proper  to  appoint  her. 
But  there  must  be  an  inquiry,  whether  by  the 
act  of  marriage  she  has  not  deprived  herself  of 
the  guardianship.  The  mere  fact  of  marriage 
is  sufficient  to  induce  the  Court  to  direct  this 
inquiry,  and  it  was  quite  right  for  Mr.  Holt  to 
infotm  the  Court  of  the  marriage.  If  the 
sureties  arc  not  discharged,  still  they  are  placed 
in  a  different  position.  He  should  not  make 
any  other  order  than  what  he  understood  to  be 
the  usual  order  in  such  cases  :  that  is,  to 
direct  a  reference  to  the  Master,  with  liberty 

•  2  Swaugt.  533. 
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to  the  former  guardian  to  go  in  and  shew  that 
notwithstanding  her  marriage  she  b  atill  a  fit 
person  to  have  the  care  of  the  infant. 

In  the  matter  of  Reg.  v.  Got  nail,  an  infant, 
at  Westminster,  Trinity  Term,  1839. 


£rquitn  Crcfjrqurr. 

TirHE8.~ MODUS.— AMCIBNT  PASTURE. 

A  customary  payment  of  Ad.  per  acre  yearly 
for  ancient  pasture  land,  always  in  pasture 
from  time  of  legal  memory,  may  be  a  goad 
modus  in  lieu  of  tithe  in  kind ;  but  such  a 
modus  is  bad  if  the  land  has  been  ploughed, 
broken  up,  or  meadotced  teithin  the  time  of 
legal  memory,  although  again  restored  to 
pasture.  Circumstances  in  which  the  Court 
trill  not  direct  any  issue  to  try  the  validity 
of  a  modus. 

This  was  a  suit  instituted  by  the  Reverend 
Thomas  L.  Cooper,  rector  of  the  parish  of 
Mablethorpe,  St.  Mary's,  in  the  county  of 
Lincoln,  for  an  account  of  tithe,  from  the  date 
of  his  institution  and  induction  in  1831,  against 
John  Byron  and  nine  other  persons,  occupiers 
of  pasture  land  in  that  parish.  The  defendants, 
in  answer  to  the  claim,  set  up  a  modus  to  the 
effect,  that  from  time  immemorial  there  has 
been  and  still  is  within  that  part  of  the  parish 
called  Mablethorpe  St.  Alary,  an  ancient 
custom,  that  if  any  persous  not  resident  in 
the  parish  occuoy  any  pasture  land,  being 
ancient  pasture  land  within  the  parish,  he 
shall  pay  a  modus  of  Ad.  per  acre  for  the 
same,  on  the  first  day  of  August  in  everv  year, 
in  lieu  of  tithes,  and  if  any  part  or  such 
ancient  pasture  land  be  ploughed  up  or 
ineadowed,  the  occupier  shall  pay  full  tithe, 
for  the  same  ;  but  if  it  be  again  restored  to 
pasture,  it  shall  be  entitled  to  the  benefit  of 
the  said  modus,  in  the  possession  of  nou-resi- 
dent  occupiers.  The  question  whether  this 
was  a  good  and  valid  modus  was  argued 
before  the  Lord  Chief  Baron  on  several  days 
in  March,  and  in  May  last,  by  Mr.  Simpkinson, 
Mr.  Swanston,  and  Mr.  Anderdon,  for  the 
plaintiff;  and  by  Mr.  Boteler,  Mr.  Bethell, 
and  Mr.  Sharpe,  for  the  defendants.  The 
line  of  argument  used,  and  the  main  points  in 
the  cause,  may  be  collected  from  the  following 
judgment,  delivered  on  the  4th  of  July. 

Lord  Abinger,  C.  B.  al  ter  stating  the  nature 
of  the  plaintiff's  claim,  and  of  the  modus,  said, 
some  of  the  lands  for  which  the  defendants 
allege  the  modus,  are  ancient  pasture  without 
interruption  ;  some  are  ancient  pasture  which 
had  been  broken  up,  but  again  restored  to 
pasture,  and  so  again,  as  the  defendants  allege, 
covered  by  the  modus.  The  first  thing  to  bs 
considered  is  the  meaning  of  the  words  "  an- 
cient pasture."  The  first  and  popular  seuse 
is  that  of  ancient  pasture  as  contrasted  with 
modern.  This  sense  does  not  necessarily  in- 
clude a  state  of  pasture  beyond  the  time  of 
legal  memory,  and  cannot  be  the  sense  of  the 
words  as  used  in  pleading  this  modus  j  if  it  be, 
this  modus  is  bad,  not  merely  for  the  uncer- 
tainty of  the  lands  and  of  the  time  when  it 


attached  upon  them,  but  from  the  evident 
absurdity  of  a  contract  intended  to  apptt  to 
lands  that  might  in  future  times  become  ancient 
pasture,  according  to  no  definite  rule-  far 
measuring  its  antiquity,  but  bjr the  fluctuating 
judgment  of  men  in  different  ages,  to  some. 
There  is  another  sense  of  the  words,  aluch 
seems  to  me  to  be  the  true  sense,  and  the 
most  consistent  with  the  legal  use  and  under- 
standing of  them  t  and  that  is,  that  the  antiquity 
of  the  pasture  is  carried  up  to  the  time  Of  fend 
memory,  that  is,  to  the  time  of  Richard  I ;  and 
this  interpretation  of  the  words  seems  to  -SV 
pose  of  the  modus  as  pleaded.  It  is  a  contra- 
diction in  terms  to  call  that  land  "  ancient 
pasture,"  which  has  been  100  years  arable,  and 
in  the  last  year  again  converted  into  pasture, 
merely  because  it  was  originally  ancientpasture. 
The  quality  and  epithet  of  "ancient"  cannot 
be  applied  to  a  subject  of  recent  origin;  the 
land  is  not  now  ancient  pasture,  because  it 
was  anciently  in  pasture  ;  it  must  continue 
from  all  antiquity,  and  now  remain,  in  pas- 
ture, to  support  a  modus  for  ancient  pasture. 
Besides,  the  finding  of  the  jury  in  the  esse  sf 
Asbfardby  v.  Neweomen,  in  tbe  reign  of  Charles 
2,  that  the  customary  payment  of  4d.  an  acre 
for  pasture  was  for  "  ancient  pasture,"  when 
the  same  remained  pasture,  disposes  in  point 
of  fact  of  the  modus  as  here  pleaded.  It  surely 
cannot  be  expected  that  a  modus  should  be 
established  upon  modern  evidence  directly  op- 
posed to  tbe  modus  found  by  a  jury  in  the  tim* 
of  Charles  the  2d,  upon  the  trial  of  an  mm 
involving  the  same  question.  The  counsel  for 
the  defendants,  aware  of  these  objections, 
endeavoured  to  support  the  modus  by  arguing 
that  tbe  modus  is  not  for  pasture,  but  for  the 
land  when  in  pasture ;  that  the  lands  which 
are  covered  by  it  are  well  known  and  easily 
distinguished,  by  the  appellation  of  ancient 
pastures,  but  are  not  necessarily  of  that  de- 
scription; that  these  words  mean  no  more 
than  to  indicate  a  portion  of  tbe  lands  in  the 
parish,  the  quality,  position,  and  boundaries 
of  which  are  well  known  and  which  (rocn 
lime  immemorial  have  been  covered  by  a 
modus  of  Ad.  an  acre  when  in  pasture,  or  in 
the  occupation  of  a  non-resident.  I  am  not 
prepared  to  say  that  a  modus  so  pleaded,  would 
be  good  in  law.  Nothing  is  more  common 
than  a  modus  for  land  in  a  certain  cultivation, 
but  which  pays  tithe  in  kind  when  otherwise 
cultivated ;  and  it  is  too  late  after  tbe  ea*e  of 
Chapman  v.  Monsoon*  to  deny  that  a  modus 
may  be  good  for  lands  occupied  by  an  oot- 
dweller,  which  nevertheless  pay  full  tithes  in 
the  hands  of  an  inhabitant,  whatever  I  w*7 
think  of  the  reasoning  upon  which  that  case 
wus  founded.  But  would  a  modus  to  pleaded 
have  been  sustained  by  the  evidence  in  this 
case  ?    I  think  not,  though  in  the  whole  of  this 

dern,  the  idea  of  ancient  pasture  is  connected 
with  the  modus  set  up,  whereas  upon  this 
mode  of  pleading  the  modus  it  would 


the  lands,  to  which 


*>  2  P.  Wins.  666. 
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it  is  applied  in  fact,  were  not  pasture  lands 
until  after  the  time  of  Richard  I;  neither 
would  it  he  any  answer  to  a  modus  SO  pleaded* 
to  shew  that.it  did  not  apply  to  many  portions 
of  land  in  Ike  parish,  that  were  undoubtedly 
ancient  pasture  in  the  legal  sense  of  the  words  j 
because  a  custom  so  pleaded  being  applicable 
to  specific  lands,  the  non.application  of  it  to 
other  lauds  of  the  denomination  of  ancient 
pii.ru re  would  become  immaterial,  whereas 
nobody  can  deny  that  the  modus  as  here 
pleaded,  involves  a  custom  extending  not  only 
over  the  pasture  lands  the  defendants  possess, 
but  over  all  the  lands  in  the  parish  which  go 
under  the  denomination  of  ancient  pasture; 
and  the  rector  upon  these  pleadings  has  a 
right  to  establish  his  claim  upon  the  negative 
of  that  general  custom.  The  verdict  of  the 
jury  in  Ashfordby  v.  Newcomen  is  inconsistent 
also  with  this  mode  of  interpreting  the  modus, 
for  that  verdict  confines  the  modus  to  pasture 
lands,  "  remaining  in  pasture,"  which  implies 
that,  when  once  the  pasture  is  broken  up,  the 
modus  is  gone.  Upon  these  several  grounds 
I  cannot  think  that  I  can  establish  the  modus, 
either  as  it  is  pleaded  in  words,  or  as  it  has  been 
interpreted  by  the  defendant's  counsel.  But 
it  has  been  pressed  upon  me  that  there  is  evi- 
dence to  support  a  modus  in  a  more  limited 
form  :  viz.,  a  modus  of  Ad.  an  acre  for  ancient 
pasture  properly  so  called,  that  is,  continuing  so 
from  the  beginning  to  the  present  time,  when  in 
the  hands  of  out-dwellers.  And  that  with  refer, 
ence  to  the  tithe  commutation  act,  which  will 
prevent  the  further  agitation  of  this  question, 
I  ought  to  direct  an  issue  to  be  tried  by  a  jury 

"  i  pleaded, 


i  be  any  such  modus  as  is 
with  liberty  to  endorse  on  the  postea  any  other 
modus  they  may  find  ;  which  it  is  said  will  not 
prevent  the  defendants  from  setting  up  that 
branch  of  the  modus  before  the  tithe  commis- 
sioners, though  there  should  be  a  decree  against 
them  in  this  suit.  I  think,  however,  that  an 
issue  could  not  be  directed  with  such  an  object, 
except  at  the  exclusive  expence  of  the  defend- 
ants. I  am  of  opinion  that  I  ought  not  in  any 
case  to  direct  an  issue  for  the  purpose  of 
giving  the  defendants  an  opportunity  of  throw- 
iog  the  whole  of  this  mass  of  evidence  at  the 
heads  of  a  jury  in  order  to  take  the  chance  of 
their  finding  a  modus,  which  either  has  not 
been  pleaded  or  has  not  been  proved  ;  and  if 
the  evidence  now  before  me  would  justify  a  de- 
cree partially  establishing  the  modus  they  have 
pleaded,  it  appears  to  me  that  it  is  my  duty  to 
determine  that  question  myself,  and  not  to 
leave  it  to  a  jury.  Under  this  impression  I 
have,  since  the  argument,  read  over  the  whole 
of  the  evidence,  with  the  pleadings  in  all  the 
suits  which  have  been  instituted  touching  the 
tithes  of  this  parish  from  the  reign  of  Charles 
2  down  to  the  present  time,  in  order  to  satisfy 
myself  whether  there  was  sufficient  evidence  to 
sustain  a  modus  of  Ad.  an  acre  for  ancient  pas- 
ture, in  the  hands  of  ont- dwellers,  the  land 

re  (for  that  is  the  modus  to 


continuing  in^pastun 


tr  seems  to 
approach  the  nearest);  and  it  is  so  remarkable 
that  in  each  of  these  suits,  except  the  1st  and 


the  4th,  the  modus  is  differently  pleaded. 
Considering  these  several  cases  therefore  as  a 
series  of  judicial  decisions,  they  do  not  appear 
to  me  to  justify  a  conclusion  in  favor  of  the 
modus  when  put  in  opposition  to  various  other 
considerations,  which  arise  upon  a  review  of 
the  whole  case.  As  the  utmost  degree  of  cer- 
tainty to  which  I  can  arrive  from  the  whole  of 
the  evidence  in  this  case  must  borrow  some 
light  from  conjecture,  I  own  that  I  think  it 
much  the  most  probable  conjecture  that  this 
payment  of  Ad.  an  acre  by  out-dwellers  for  an- 
cient pasture,  was  in  its  origin  nothing  more 
than  a  reasonable  composition  made  long  since 
the  time  of  legal  memory  for  the  tithe  of  agist- 
ment. This  is  properly  the  tithe  of  pasture. 
The  farmers  dwelling  and  having  their  home- 
steads out  of  the  parish,  would  very  probably 
have  driven  their  sheep  home  to  be  sheared 
and  to  lamb,  and  stocked  their  pasture  in  this 
parish  with  nothing  but  barren  cattle,  unless 
they  could  make  a  composition  with  the  rector 
for  the  tithe,  and  thus  leave  him  nothing  to 
claim  but  agistment  tithe,  for  which  Ad.  might, 
for  aught  I  know,  be  something  more  than  a 
reasonable  sum  in  the  time  of  Charles  2d. 
Upon  the  whole  therefore  it  appears  to  me 
that  the  plaintiff  is  entitled  to  have  an  account 
of  his  tithes  from  the  period  of  his  induction, 
and  the  decree  must  be  for  the  plaintiff,  estab- 
lishing his  right  to  the  tithe,  with  costs. 

Cooper  v.  Byron  and  others. — At  Westminster 
and  Serjeant's  Inn.  March,  May,  and  July 
4th,  1839. 

'  «fe 

il  ,ii 

MANDAMUS. 

The  auditors  of  a  parish  vestry  appointed 
under  a  general  art,  served  on  the  clerk  of 
certain  church  trustees,  appointed  under  a 
local  act,  a  notice  to  produce  the  accounts  of 
the  trustees  before  the  auditors  on  the  2d 
of  April  following.  One  of  the  days  in- 
cluded in  the  notice  teas  Sunday.  The  re- 
gular monthly  meeting  of  the  trustees  took 
place  on  the  Thursday  following,  when  the 
clerk  might  have  submitted  the  notice  to 
them  for  their  inspection  :  Held,  that  the 
trustees  hating  disregarded  this  notice,  the 
auditors  were  not  entitled  to  a  mandamus  to 
compel  them  to  produce  their  accounts. 

In  this  case  a  rule  had  been  obtained  for  a 
mandamus,  calling  on  the  defendants,  who  were 
appointed  under  the  56  Geo.  3,  c.  xxxix.  (the 
local  act  for  building  a  parish  church),  to  lay 
before  the  auditors  of  the  parish  accounts,  ap- 
pointed under  the  General  Vestries  Act,  1  &  2 
W.  4,  c.  60,  a  full  statement  of  those  accounts 
from  Michaelmas,  1837,  to  Lady  Day,  1838. 
The  demand  was  made  on  the  clerk  of  the 
trustees,  not  on  the  trustees  themselves ;  and 
it  was  made  on  the  28th  of  March,  requiring 
the  accounts  to  be  laid  before  the  auditors  on 
the  2d  of  April,  Sunday  being  one  of  the  days 
of  the  interval. 

Mr.  Peacock  shewed  cause  against  the  rule. 
The  right  of  the  auditors  to  call  for  these  ac- 


<nurrn'£f  Jtinurj. 
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counts  is  not  disputed,*  but  they  have  not  In 
this  instance  pursued  the  proper  course.  lu 
the  first  place,  the  service  of  demand  is  wrong, 
for  the  demand  ought  to  have  been  on  the 
trustee  themselves,  and  not  on  their  clerk  ;  or 
secondly,  it  ought  to  have  been  made  in  such 
time  as  to  give  the  clerk  the  opportunity  of 
consulting  the  trustees ;  and  as  this  has  not 
been  done,  the  notice  is  insufficient  in  that 
respect.  As  to  the  first  point,  the  clerk  is  the 
mere  officer  of  the  trustees,  and  has  no  right  to 
take  upon  himself  to  lay  the  books  of  the  trus- 
tees before  the  auditors,  without  first  obtaining 
the  consent  of  the  trustees.  To  call  on  a  per- 
son to  do  that  which  he  had  neither  (he  right 
nor  the  power  to  do,  is  a  wholly  nugatory  pro- 
ceeding. There  has  not  been  any  sufficient 
refusal  here  to  justify  this  application  for  a 
mandamus.  In  The  King  v.  The  /flits  and 
Berks  Canal  Navigation?*  the  committee  of  the 
navigation  was  directed  to  enter  all  accounts, 
&c.  in  books,  which  books  were  to  be  open  at 
all  seasonable  times  to  the  inspection  or  pro- 
prietors. A  proprietor  applied  to  the  clerk  of 
the  trustees  for  an  inspection— the  clerk  said 
that  he  would  refer  the  demand  to  the  com- 
mittee. The  proprietor  himself  attended  the 
committee  and  repeated  his  request.  The 
chairman  said  that  the  committee  would  take 
time  to  consider  it.  Ten  days  afterwards  the 
proprietor,  again  applied  to  the  clerk,  who  re- 
fused the  inspection.  The  Court  held  that  there 
had  been  no  sufficient  refusal  by  the  committee 
to  warrant  the  granting  of  a  mandamus.  That 
case  exactly  applies  to  the  present.  Then 
again,  it  is  clear  that  timely  notice  was  not 
given.  The  trustees  meet  on  the  first  Thurs- 
day in  every  month,  and  opportunity  ought  to 
have  been  given  them  to  consider  the  demand, 
and  to  authorize  their  clerk  to  furnish  the 
accounts. 

The  Attorney  General,  in  support  of  the 
rule. — The  service  of  the  demand  on  the  clerk 
of  the  trustees  was  a  service  on  the  trustees 
themselves.  He  was  their  officer,  and  was 
therefore  competent  to  receive  any  notice  or 
demand  made  on  them,  and  they  were  to  that 
extent  bound  by  his  acts.  As  to  the  question 
of  time,  the  notice  here  was  in  sufficient  time. 
The  trustees  have  had  this  demand  made  on 
them  two  or  three  times  before  the  present  oc- 
casion, and  they  have  always  evaded  the  perfor- 
mance of  their  acknowledged  duty.  They  were 
aware  that  it  would  be  made — they  could  not 
have  been  taken  by  surprise.  They  might  have 
met  on  the  regular  meeting  day  of  the  month 
of  March,  and  have  given  authority  to  their 
clerk  to  hand  over  the  books.  Jf  this  man- 
damus is  not  granted  the  provisions  of  the 
General  Vestries'  Act  will  be  totally  evaded. 

Lord  Denmm,  C.  J.— When  parties  ask  for 
the  summary  interference  of  this  Court  they 
should  take  care  to  do  what  will  entitle  them 


8  It  had  been  decided  in  The  King  v.  The 
Trustees  of  Saint  Pancras  New  Church,  5  Nev. 
&  M.  219 ;  3  Ad.  &  El.  535,  and  again  in  1 
Nev.  &  Perry.  507- 

>3Ad.&1a  477. 


to  have  their  application  granted,  fflat^as 
not  been  done  here.  The  rule  most dis- 
charged. 

Mr.  Justice  Patteson.—A  do  not  know  Whe- 
ther the  trustees  meant  to  evade  the  provisions 
of  the  general  act ;  but  it  seems  to  me  that  the 
parties  making  this  application  bave  evaded  the 
provisions  of  the  local  act.  By  not  following 
those  provisions  they  have  disentitled  them- 
selves to  the  assistance  of  this  Court. 

Per  Cur.— Rule  discharged.— The  Queeti*. 
The  Church  Trustees  of  St.  Pancras,  T.  t. 

lc?39.   Q.  B.  F.  J. 

^    .  .malti 

..  •.'  it* 

PROHIBITION.— SPIRITUAL  COURT. 

In  a  suit  in  the  Ecclesiastical  Court,  for  the 
subtraction  of  tithes,  the  defendant  «rt  up 
by  way  of  responsive  allegation,  «  lease  of 
the  tithes  in  question,  among  others,  from 
the  plaintiff"  to  certain  persf/ns  therein  men- 
tioned. The  Ecclesiastical  Court  was  about 
to  adjudicate  on  the  Uhel  and  on  the  armteer 
thus  put  in,  when  a  prohibition  teas  apptietl 
for :  Held,  that  a  prfthibitfon  wmld  not  lie, 
for  that  this  allegation  did  not  directly  put 
the  validity  of  the  lease  in  issue  ;  ana  tltat 
on  the  face  of  the  proceedings  there  was 
nothing  to  shew  that  the  Ecclesiastical  Court 
was  exceeding  its  jurisdiction. 

This  was  a  rule  for  a  prohibition  to  he 
directed  to  the  Ecclesiastical  Court,  to  pro- 
hibit it  from  proceeding  further  in  a  suit  in- 
stituted by  the  plaintiff  against  the  defendant 
for  the  subtraction  of  tithes,  and  in  which  tike 
question  was  stated  to  be,  whether  the  plaintiff 
had  a  right  to  all  the  tithes  of  the  parish  or 
only  to  some  part  of  them.   The  affidavits  ou 
which  the  rule  was  obtained  set  forth  that  the 
validity  of  a  lease  of  the  tithes  was  in  issue  in 
the  Ecclesiastical  Court,  and  on  that  ground 
the  prohibition  was  claimed.    The  libel  con- 
tained several  allegations  to  the  following 
effect: — First,  that  the  plaintiff  was  impro- 
priator and  proprietor  of  the  tithes  of  corn, 
grain,  hay,  wool,  and  lambs ;  secondly,  that 
he  had  been  so  for  the  last  sixty  years;  thirdly, 
that  he  and  those  under  whom  he  claimed  hail 
been  impropriators,  &c.  from  time  imme- 
morial; fourthly,  that  the  defendant  was  a 
parishioner,  &c.  and  was  liable  to  pay  tithes, 
and  that  he  was  within  the  jurisdiction,  &c. ; 
and  lastly,  that  he  had  taken  away  the  tithes, 
&c.    The  first  answer  of  the  defendant  ad- 
mitted that  the  plaintiff  was  the  impropriator 
of  the  tithes  of  corn,  grain,  and  hay,  but 
denied  that  be  was  so  of  the  tithes  of  wool  and 
lambs:  then  it  alleged  that  the  plaintiff  was 
the  impropriator  of  the  small,  and  not  the 
great  tithes,  and  that  another  person  was  en- 
titled to  the  latter.   The  answer  then  tra- 
versed the  second  and  third  articles  of  the 
libel,  and  proceeded  to  allege  that  the  defen- 
dant was  not  a  parishioner  of  the  parish  m 
which,  &c.  in  the  month  of  June  l$34,  when 
the  alleged  subtraction  of  tithes  took  place. 
The  answer  then,  by  way  of  responsive  aJlega- 
tion,  went  on  to  introduce  a  lease  of  theitithes 
alleged  to  have  been  granted  by  the  plaintiff : 
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it  admitted  that  the  defendant  had  in  his  own  I 
occupation  fifteen  acres  of  grass  land  in  the 
parisn--ai.eged  that  the  titheable  produce 
thereof  was  not  of  greater  value  than  5/.  j  and 
fab  Vied  that  Robert  Frost  and  Williau. 
J^aJeJT,  farmers,  of  the  same  parish,  claimed  to 
i^njutied  to  the  tithe  thereof,  in  virtue  of  a 
lease; ftjretofoce  granted  to  then  by  the  plain- 
XuT^  .anq  that  they  had  in  virtue  of  the  said 
lease  demanded  the  same  tithes  of  the  defen- 
dant, «»d  so  he  disbelieved  the  title  set  up  by 
the  /plaintiff.  The  answer  then  went  on  to 
admit  that  certain  tithes  were  due  from  the 
plaintiff ;  but  it  set  up  the  title  to  them  to  be 
in  the  vicar,  and  not  in  the  impropriator ;  but 
protested  that  if  due  to  the  impropriator,  then 
that  he  had  leased  the  same  to  Frost. 

Mr.  Kelly  and  Mr.  tFhitehurst  shewed  cause 
against  the  rule.  As  to  the  objection  that  there 
is  a  right  set  up  in  the  vicar,  and  that  the 
decision  of  that  right  may  involve  the  trial  of  a 
custom  or  prescription,  the  answer  is  to  be 
found  in  Comyu's  Digest,  "where  it  is  distinctly 
laid  down  in  very  general  and  comprehensive 
terms,  that  the  cognisance  of  the  subtraction  of 
tithes  belongs  to  the  Spiritual  Court.    "  So  if 
a  suit  be  in  the  Spiritual  Court  for  tithes, 
where  the  question  is  whether  they  belong  to 
the  parse  n  or  vicar,  no  prohibition  goes,  for 
both  are  spiritual  persons."   That  is  exactly 
the  case  here.    In  Cheeseman  v.  flobie*  the 
suit  was  precisely  the  same  as  the  present,  and 
thV  rule  stated  in  Comyn  was  there  acted 
tipon.    Another  ground  set  up  for  the  pro- 
hibition is,  that  the  Ecclesiastical  Court  will 
have  to  try  a  question  whether  a  lease  has 
been  grauted  or  not.     If  thut  was  directly 
the  question  in  h-sue,  it  is  possible  that  a  pro- 
hibition ought  to  issue;  but  in  fact  that  question 
can  only  come  incidentally  before  the  Court. 
If  it  only  occurs  incidentally,  the  prohibition 
cannot  issue.    The  authority  that  will  be  relied 
on  by  the  other  side  is  Comvu's  Digest  ;c— 
"  So  if  on  a  libel  for  tithe  the  defendant  makes 
title  by  a  lease,  for  this  is  determinable  by  the 
common  law,"  and  for  that  Rolle's  Abridgment 
is  cited.  d     But  this  case  does  not  at  all 
resemble  the  one  there  put.    In  that  case  the 
tithes  being  claimed  by  the  impropriator,  the 
defendant  set  up  a  title  to  them  in  himself  upon 
a  lease.    The  issue  would  of  course  be  joined 
on  that  fact,  and   the   Ecclesiastical  Court 
could  not  proceed  to  decide  that  issue,  without 
determining  as  matter  of  substance  the  exist- 
ence and  validity  of  the  lease  itself.    No  such 
matter  will  be  decided  here.    In  another  part 
of  Comyn's  Digest, e  there  is  something  which 
much  more  resembles  the  present  case.  There 
it  is  said  that  "  though  the  bounds  of  the  pa- 
rish be  in  dispute,  or,  if  a  suit  be  aguinst 
being  a  parishioner,  for  a  portion  of  tithes,  or 
Upon  a  modus,who  insists  that  it  belongs  to  the 
vicar,  or  vice  versa,  or  to  him  by  a  lease  from 
the  vicar,"  a  prohibition  will  not  go.    If  either 
of/such  questions  only  comes  incidentally  be- 
fore the  Court,  no  prohibition  will  lie.  Here 
 i  i    

*Tit.  Prohibition,  G.  5—6.    *  Willcs,  60S. 

«>  Tit.  Prohibition,  F.  14. 

•1  Roll,  61.       «  Prohibition,  G.  6. 


$he  question  only  arises  incidentally  j  the 
rule  for  the  prohibition  must  therefore  be  dis- 
charged. This  Court  will  not  presume  that 
the  Ecclesiastical  Court  will  proceed  in  a  man- 
ner contrary  to  law.  Shatter  v.  Friend*  In  the 
case  of  Byerly  v.  ffindus,S  where  a  prohibition 
was  grauted,  the  libel  shewed  on  the  face  of  it 
that  the  matter  which  had  been  made  the  sub- 
ject of  the  suit  in  the  Ecclesiastical  Court,  was 
something  that  did  not  fall  within  the  jurisdic- 
tion of  such  Court.  That  is  not  the  case  here. 
French  v.  Trusk*  will  be  cited  ou  the  other  side. 
There  prohibition  was  granted  on  an  affidavit, 
that  the  defendant  (to  a  libel  for  tithes  in  kind 
in  the  Spiritual  Court,)  had  answered  on  oath, 
or  pleaded  a  modus,  without  its  appearing  that 
the  modus  was  regularly  pleaded  below,  so  as 
to  be  put  in  issue  there ;  but  there  the  allega- 
tion of  the  modus  brought  the  existence  of  the 
mo,dus  directly  into  question,  and  did  in  fact 
amount  to  a  plea  that  the  tithes  were  not 
payable  in  consequence  of  a  modus.  It  i8 
admitted  that  a  plea  putting  the  existence  of  a 
lawful  modus  directly  in  issue  cannot  be 
adjudicated  in  the  Spiritual  Court :  but  that 
rule  does  not  apply  here,  for  here  the  modus  is 
not  in  issue.  This  case  is  therefore  one  which 
on  the  face  of  it  may  properly  be  decided  in 
the  Spiritual  Court,  and  the  rule  for  the' 
prohibition  must  consequently  be  discharged. 

Mr.  II.  Denman,  iu  support  of  the  rule.  The 

proceedings  here  must  be  stayed.  The  question 
of  the  validity  of  the  lease  and  of  the  lawful 
right  to  tithes  is  directly  before  the  Court;  for 
the  responsive  allegation  of  the  lease  amounts 
to  a  plea  setting  up  the  lease  by  way  of  answer 
to  the  claim,  and  so  putting  the  validity  of 
the  lease  in  issue  :  a  common  law  question  is 
therefore  iu  this  case  submitted  toau  ecclesias- 
tical jurisdiction.  The  principle  of  the  case  of 
French  v.  Trash  consequently  applies,  and  this 
Court  must  interfere.  That  principle  was  fully 
recognised  in  Darby  and  N»tl,y  v.  Cousen*\ 
The  authority  from  Coinyns'  Digest  J  is  directly 
in  point.  The  responsiv  e  allegation  here  brings 
the  validity  of  the  lease  directly  into  question  ; 
and  in  this  case  therefore,  if  in  any  whatever' 
the  prohibition  ought  to  issue. 

Lord  Denman,  C.  J.— The  rule  must  be  dis- 
charged. French  v.  Tras/t  appears  at  first 
sight  like  the  present,  but  it  is  not  so.  A  dis- 
tinction was  there  taken  by  Mr.  Barrow  in  ar- 
gument, and  pressed  upon  the  Court,  between 
an  answer  alleging  a  modus,  and  a  plea  in  which 
it  was  pleaded.  The  Court,  however,  proceeded 
in  spite  of  that  argument  to  grant  the  prohi- 
bition ;  so  that  that  case  seems  so  far  an  autho- 
rity for  granting  this  rule ;  but  the  resemblance 
is  at  an  end  when  we  refer  to  the  observation 
of  the  Court  in  that  case,  namely,  that  there 
was  nothing  there  to  try  in  the  Court  Mow  but 
the  modus.  Here  it  is  said  that  there  is  nothing 
to  try  but  the  lease.  But  I  am  couvinced  by  re- 
ference to  the  authorities  that  that  is  an  errone- 
ous view  of  the  case,  for  it  appears  that  that  lease 
forms  no  necessary  part  of  the  proceedings  in 

i  Salk.  547.  ff  5  Burn,  aud  Cres.  I. 

h  10  East,  34/.        1  1  Term  Ucp.  65J. 
J  Tit.  Prohibition  F.  14. 
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the  case,  as  the  modus  did  in  French  v.  Trash. 
There  is  nothing  in  the  way  of  a  plea,  alleging 
the  lease  as  a  substantive  defence,  or  tending  to 
shew  that  that  is  the  point  in  issue.  If  it  should 
afterwards  appear  that  it  is  so,  that  would  he  a 
different  matter ;  but  in  the  meantime  there 
is  nothing  on  the  face  of  the  proceedings  in  the 
Court  below  that  would  authorise  us  to  inter, 
fere  at  this  moment  with  a  prohibition. 

Mr.  Justice  Littledale. — I  am  entirely  of  j 
the  same  opinion.  What  is  stated  in  the 
responsive  allegation  is  entirely  by  way  of  per- 
sonal  answer.  As  far  as  appears  on  the  face 
of  the  proceedings,  there  is  nothing  improper 
to  be  tried  in  the  Ecclesiastical  Court. 

Mr.  Justice  Patteson  and  Mr.  Justice  Wil- 
liams concurred. 

Rule  discharged,  with  costs.* — Earl  Beau- 
champ  v.  Earner,  T.  T.  1839.   Q.  B.  F.  J. 

LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 

^axiic  of  iLorluf. 

To  amend  the  jurisdiction  for  the  Trial  of 
Election  Petitions.        [For  2d  reading.] 

To  amend  the  Law  touching  Letters  Patent  for 
Inventions.  [For  second  reading.] 

To  continue  the  Turnpike  Acts. 

[For  3d  reading.] 

To  prevent  persons  from  losing  their  vote* 


fcourfr  af  Co i 

ADMINISTRATION  OF  JUSTICE. 

To  improve  County  Courts. 

[In  Committee.]  Lord  John  Russell. 

To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  Justices.  Lord  John  Russell. 
[Ill  Committee  J 
Small  Debts  Court  Bills  No.  2,  for  the  follow, 
ing  places : — 
Aberford,  Pontefract, 
Bury  (Lancashire),  Rotherham, 


Tavistock, 
West  Ham, 
Workswortb, 
Yorkshire. 
Bel  per. 
Glossop. 
Chesterfield, 
Oldham, 
Warrington, 
Rochdale. 


Eckington, 
Grantham, 
Kingsbridge  and 

Dodbrooke, 
Leeds, 
Liskeard, 
Liverpool, 
Newton  Abbot, 
Nottingham, 

and 
Mansfield, 

To  abolish  Grand  Juries.  Mr.  Pry  me. 

For  regulating  the  High  Court  of  Admiralty. 
[In  Committee.] 

LAW  OF  ELECTIONS. 

For  the  registration  of  Parliamentary  Electors. 

[In  Committee.]  Mr.  Attorney  General. 
Controverted  Elections.  Lord  Mahoo. 

[For  2d  reading.] 


at  an  election  by  removal  after  the  preceding  FoI  establishing  a  Court  of  Appeal  from  the 

Revising  Barristers.       [Mr.  C.  Buller.] 
[In  Committee.] 


Registration.  [Postponed.] 
To  amend  the  Law  relating  to  the  Custody  of 

Infants.  [In  Committee.] 

To  amend  the  Law  relating  to  double  and 
treble  Costs.  [For  second  reading.] 

To  amend  the  Imprisonment  for  Debt  Act. 

[For  second  reading.] 


HIGHWAYS.— SEWERS. — RATES. — TURNPIKES. 

To  amend  the  Laws  relating  to  Highways, 


No.  2. 
[In  Committee.] 


Mr.  Barneby. 


For  the  Enfranchisement  of  Lands  of  Copy-  To  alter  and  amend  the  Laws  relating  toSewers. 
hold  and  Customary  Tenure.  L    In  <>ororoiitee.]       Mr.  Christopher. 

[For  second  reading.]  |  For  rreIJievmf  Poo1r.  ^™ns  from  Rates. 
To  explain  and  amend  the  Tithes  Commutation 
Act.  [In  Committee.] 


To  amend  the  I  Vict,  c.  80,  for  exempting 
certain  Bills  and  Notes  from  the  Usury 
Laws.  (Second  Bill.)     [For  third  reading.] 

To  regulate  the  Proceedings  in  the  Stannary 
Courts.  [In  Committee.] 

To  indemnify  Persons  omitting  to  qualify,  and 
to  relieve  Clerks  to  Attorneys. 

[In  Committee.] 


[For  2d.  reading.] 

Bills  passed. 
Turnpike  Acts  Continuance. 
London  Citv  Police. 
Metropolis  Police. 
Annual  Indemnity. 
Register  of  Births,  &c. 
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k  A  prohibition  lies  to  an  Ecclesiastical 
Court  where  the  question  of  custom  or  no 
custom  is  distinctly  raised  on  the  face  of  the 
libel  and  answer.    Rhodes  v.  Oliver,  2  Har.  & 


We  shall  not  be  able  to  answer  "  A  Sketched 
till  next  week. 
A  correspondent  will  find  that  we  have  al. 
Wol.  38.  See  also  Hart  v.  Marsh,  id.  341,  and  ready  given  an  account  of  several  Leffal  Dis- 


Bodenham  v.  Ricketts,  id.  132;  and  see  Ex 
parte  Farmer,  15  L.  O.  p.  268,  where,  though 
the  point  before  an  Ecclesiastical  Court  in  a 
case  within  its  jurisdiction  involved  the  deci- 
sion of  something  which  by  the  rules  of  the 
common  law  could  only  be  rightly  decided  in 

one  way,  this  Court  would  not  presume  that  I  the  particulars  of  an  application  by  the  lncor- 
the  Ecclesiastical  Court  would  decide  wrongly,  porated  Law  Society  to  the  Court  of  Common 
and  therefore  refused  a  prohibition.  S.  C.  j  Council  for  the  appropriation  of  a  room  for 
nom.  Reg.,  Ex  parte  Farmer,  v.  Chesterton,  Solicitors  adjoining  the  Courts  of  Nisi  Prius 
1  Wilm.  Woll.  &  Hod.  19.  '  in  the  city  of  London. 


cussion  Societies.  The  one  last  formed  met  in 
Lyon's  Inn  Hall,  and  we  presume  continues 
there  still. 

The  communications  of  A.  and  "  Civis"  will 
appear  next  week. 

We  shall  be  able  in  our  next  number  to  state 
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■         *'  Quodmagis  ad  nos 

Pertinet,  etnescire  malum  est,  agitamuf. 


Ho  RAT. 


ON  THE 

TRANSFER  OF  SHARES  IN  JOINT- 
STOCK  COMPANIES. 

Joint-stock  companies  form  so  important 
a  feature  in  the  commercial  transactions  of 
the  present  century,  that  we  have  from  time 
to  time  brought  before  our  readers  the  cases 
relating  to  them.  When  established  for 
the  promotion  of  useful  objects,  and  properly 
conducted,  these  institutions  not  only  con- 
duce to  private  advantage  but  to  much 
public  good ;  and  we  conceive  that  the  pre- 
sent temper  of  the  courts,  whilst  it  would 
discourage  a  company  got  up  for  mere  specu- 
lative purposes,  is  quite  willing  to  favour 
such  as  are  established  bond  fide  for  legiti- 
mate purposes.  We  wish  on  the  present 
occasion,  therefore,  to  point  out  one  decisive 
evidence  of  illegality  in  such  companies. 

By  the  6  Geo.  1,  c.  18,  s.  18,  commonly 
called  the  Bubble  Act,  it  is  enacted  that  all 
public  subscriptions,  receipts,  payments, 
assignments,  transfers,  pretended  assign- 
ments and  transfers,  and  all  other  matters 
and  things  whatsoever,  for  furthering,  coun- 
tenancing, or  proceeding  in  any  such  under- 
taking or  attempt,  (as  therein  mentioned), 
and  more  particularly  the  acting  or  presuming 
to  act  as  a  corporate  body,  the  raising  or 
pretending  to  raise  trasferrable  stock,  trans- 
ferring or  pretending  to  transfer  or  assign 
any  share  in  such  stock,  without  legal  au- 
thority, shall  be  deemed  illegal  and  void.  A 
doubt  arose  on  this  section  whether  "  the 
mere  raising  transferable  stocks  in  any  case, 
was  per  se  an  offence  against  the  act,  unless 
it  had  some  relation  to  some  undertaking  or 
project  which  had-  a  tendency  to  the  common 
grievance,  prejudice,  or  inconvenience  of 
his  Majesty's  subjects,  or  of  great  numbers 

vol.  xviii — no.  538. 


of  them;"  and  Lord  Ellenborough,  C.  J.,* 
seemed  to  think  that  this  must  be  established 
to  render  a  company  for  raising  transferrable 
stock  illegal ;  but  it  is  to  be  observed  that, 
in  the  company  which  came  before  the 
Court  in  that  case,  the  shares  were  not 
transferrable  at  the  will  of  the  holder,  and 
this  doubt  has  been  set  at  rest  by  subsequent 
decisions.    Thus,  in  Joseph  v.  Pebrer,b  in 
assumpsit  for  work  and  labour,  and  money 
expended  in  the  purchase  of  shares  in  a 
concern  called  "  the  Equitable  Loan  Bank 
Company,"  it  appeared  that  the  company 
professed  to  have  a  capital  of  2,000,000/., 
in  shares  of  50/.  each,  that  a  deposit  of  1/. 
per  share  was  required  on  the  delivery  of 
certificates  for  shares  to  the  holders,  that 
the  shares  were  to  be  transferrable  without 
any  restriction,  and  that  the  holders  were 
to  be  subject  to  such  regulations  as  might 
be  contained  in  any  act  of  parliament  passed 
for  the  government  of  the  society,  and  in 
the  mean  time,  to  such  regulations  as  might 
be  made  by  a  committee  of  management. 
It  was  held  by  the  Court  of  King's  Bench, 
that  upon  this  evidence  the  company  must 
be  declared  to  be  illegal  and  within  the 
operation  of  the  6  Geo.  1,  c.  18,  as  having 
transferrable  shares,  and  affecting  to  act  as 
a  body  corporate,  without  authority  by 
charter  or  act  of  parliament.    In  Ellison  v. 
Bignoldf  this  unlimited  power  of  transferring 
the  shares  was  also  made  the  test  of  the 
illegality  of  the  company ;  and  Lord  Eldon, 
C,  held  that  a  voluntary  society  of  insur- 
ance by  way  of  mutual  guarantee,  is  or  is 
not  illegal  according  as  the  shares  of  the 
money  laid  up  are  or  are  not  transferrable 

»  Rex  v.  Webb,  14  East,  40(1. 

b  3  B.  &  C.  639;  5  Dowl.  &  Ry.  542.  See 
also,  Pratt  v.  Hutchinson,  15  E43t,  511,  the™ 
cited. 
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generally  to  persons  not  members.  In 
Kinder  v.  Taylor, d  Lord  Eldon,  C,  also 
threw  doubts  on  Rex  v.  Webb.  That  case,  he 
said,  was  scanty  in  argument,  and  the  com- 
mon law  was  not  considered  in  it,  because 
it  was  an  indictment  upon  the  statute. 

These  cases,  however,  were  all  decided 
before  the  repeal  of  the  Bubble  Act.  The 
same  rule  has,  however,  been  held  to  apply 
since  its  repeal  by  the  6  Geo.  4,  c,  91,  both 
at  Law  and  Equity.  In  Duvergier  v.  Fel- 
lows,* Best,  C.  J.,  delivered  the  following 
opinion.  Speaking  of  the  company  which 
came  before  the  Court  in  that  case,  he 
says  :  "  But  the  shares  were  to  be  trans- 
ferrable.  There  can  be  no  transferrable 
shares  of  any  stock,  except  the  stock  of 
corporations,  or  of  joint  stock  companies 
created  by  act  of  parliament.  When  it  is 
said  the  shares  were  to  be  transferrable,  that 
must  mean  that  the  assignee  was  to  be 
placed  in  the  precise  situation  that  the  as- 
signor stood  in  before  the  assignment; 
that  the  assignee  was  to  have  all  the  rights 
of  the  assignee,  and  to  take  upon  him  all 
his  liability.  Now  the  assignee  can  join  in 
no  action  for  a  cause  of  action  that  accrues 
before  the  assignment.  Indeed,  the  mem- 
bers of  corporations  cannot  assign  their 
interest  and  force  their  assignees  into  the 
corporation  without  the  authority  of  an  act 
of  parliament.  Such  authority  is  expressly 
given  by  the  Bank  Act,  the  South  Sea  Acts, 
and  by  other  statutes,  creating  companies 
that  possessed  stock  which  it  was  deemed 
proper  to  render  transferrable.  The  pre- 
tending to  be  possessed  of  transferrable 
stock,  is  pretending  to  act  as  a  corporation 
and  pretending  to  possess  a  privilege  which 
does  not  belong  to  many  corporations." 

This  case  has  since  been  followed  by  the 
present  Vice  Chancellor.  In  Blundell  v. 
IVinsor,  first  reported  14  L.  O.  307,  and 
recently  by  Mr.  Simons,'  a  joint  stock  com- 
pany formed  for  working  gold  mines  in 
North  America,  the  shares  of  which  might 
be  increased  to  an  unlimited  extent,  and 
were  made  assignable  at  the  discretion  of 
the  holders,  was  held  to  be  illegal  and  frau- 
dulent, and  a  demurrer  to  a  bill  filed  by  one 
of  the  shareholders  against  the  others  for 
the  purpose  of  carrying  into  effect  a  dissolu- 
of  the  company,  was  allowed, 

"  The  fair  inference  to  be  drawn,"  said 
his  Honor,  "  from  the  provisions  of  this 
deed,  is,  that  certain  persons  were  to  form  a 

c  2  Jac.  &  W.  503. 

d  George  on  Joint  Stock  Companies,  120. 
c  5  Bing.  267. 
'  8  Sim.  601. 


company,  which  might  be  increased  to  an 
unlimited  extent,  and  that  the  shareholders 
were  to  have  the  power  of  transferring  their 
shares  to  whomsoever  they  pleased,  without 
any  sort  of  controul :  the  deed,  therefore, 
necessarily  represents  that  the  persons  who 
should  assign  their  shares,  would  get  rid  of 
all  the  liabilities  attached  to  them ;  and 
that  the  persons  who  should  take  their 
shares,  would  take  them  just  as  the  assignors 
held  them.    It  is  clear,  however,  that  this 
could  not  be  done.    In  my  opinion,  there- 
fore, the  deed  held  out  to  the  public,  as  an 
inducement  to  them  to  become  partners  in 
the  working  of  these  imaginary  gold  mines, 
a  false  and  fraudulent  representation  that 
they  might  continue  partners  m  the  under- 
taking just  as  long  as  they  pleased,  and 
then  get  rid  of  all  the  liability  that  they  had 
incurred,  by  transferring  their  shares  to 
some  other  persons.    In  the  case  of  Duver- 
gier v.  Fellows,  5  Bing.  248,  which,  it  must 
be  observed,  was  decided  after  the  Bubble 
Act  had  been  repealed,  Lord  Chief  Justice 
Best  says,  "  there  can  be  no  transferrable 
shares  of  any  stock,  except  the  stock  of 
corporations  or  of  joint- stock  companies 
created  by  acts  of  parliament.    When  it  is 
said  tlie  shares  were  to  be  transferrable, 
that  must  mean  that  the  assignee  was  to  be 
placed  in  the  precise  situation  that  the 
assignor  stood  in  before  the  assignment : 
that  the  assignee  was  to  have  all  the  rights 
of  the  assignor,  and  to  take  upon  him  all 
his  liability.    Now  the  assignee  can  join  in 
no  action  for  a  cause  of  action  that  accrued 
before  the  assignment.      Such  rights  of 
action  must  still  remain  in  the  assignor, 
who,  notwithstanding  he  has  retired  from 
the  company,  will  still  remain  liable  for 
every  debt  contracted  by  the  company 
before  he  ceased  to  be  a  member."  (See 
5  Bing.  267.)    All  these  reasons  are  appli- 
cable to  the  present  case  ;  and  my  notion 
is  that  this  deed  is  not  only  illegal,  because 
it  trenches  on  the  prerogative  of  the  king, 
by  attempting  to  create  a  body  not  having 
the  protection  of  the  king's  charter,  the 
shares  of  which  might  be  assigned  without 
any  controul  or  restriction  whatsoever  ;  but 
also  because  it  holds  out  to  the  public  a 
false  and  fraudulent  representation  that  the 
shares  could  be  so  assigned.     The  under- 
taking in  question  appears  to  have  been  a 
wild  project,  entered  into  by  speculating 
persons  for  the  purpose  of  deluding  the 
weak  portion  of  the  public  of  this  country, 
who  too  often  allow  themselves  to  be  gulled 
by  any  specious  scheme  that  holds  out  a 
prospect  of  gain :  and  what  is  stated  to 
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have  taken  place  with  regard  to  it,  might 
have  been  reasonably  expected,  namely, 
that  all  the  capital  has  been  expended,  and 
no  profits  realized,  but  debts  and  liabilities 
incurred  to  a  large  amount.  The  more 
such  schemes  are  discouraged  by  courts  of 
justice,  the  better  it  will  be  for  her  Majesty's 
subjects ;  and  therefore  I  shall  allow  the 
demurrer  with  costs." 

We  may  lay  it  down,  therefore,  that  the 
only  act  which  has  been  expressly  stated  to 
be  an  assuming  to  act  as  a  corporation,  and 
to  have  been  universally  held  to  be  illegal, 
is  the  making  the  shares  of  a  company 
tntnsferrable  at  the  will  of  the  holder.* 

We  may  here  mention  another  point  of 
considerable  consequence  to  persons  pur- 
chasing shares.  It  is,  that  if  the  concern 
does  not  go  on,  they  may  claim  the  whole 
of  the  money  deposited  on  the  shares,  and 
the  expenses  of  the  company  must  fall  on 
the  persons  who  started  the  concern.  This 
was  decided  in  the  case  of  Nockels  v. 
Crosby, h  where  a  scheme  for  establishing  a 
tontine  was  put  forth,  stating  that  the 
money  subscribed  was  to  be  laid  out  at 
interest,  and  after  some  subscriptions  had 
been  paid  to  the  directors,  in  whom  the 
management  of  the  concern  was  vested, 
but  before  any  part  of  the  money  was  laid 
out  at  interest,  the  directors  resolved  to 
abandon  the  project;  and  the  Court  of 
King's  Bench  decided  that  each  subscriber 
might,  in  an  action  for  money  had  and  re- 
ceived, recover  the  whole  of  the  money 
advanced  by  him,  without  any  deduction  of 
any  part  towards  the  payment  of  the  ex 
penses  incurred. 


THE  PENNY  POSTAGE. 

The  Penny  Postage  may  now  be  considered 
as  the  law  of  the  land ;  and  it  may  come 
into  operation  in  a  few  weeks.  At  any 
rate  we  will  venture  to  say  that  ere  our 
friends  have  returned  from  their  long  vaca- 
tion trips  it  will  be  in  full  operation.  Nay, 
we  do  not  know  that  they  may  not  feel  the 
benefit  of  it  during  their  time  of  relaxation. 
The  Chancellor  of  the  Exchequer  has  de- 
clared that  "  it  is  an  experiment  tried  for 
the  benefit  of  the  world,"  and  that  he  will 
immediately  open  negotiations  with  France 
and  Belgium  for  introducing  it  into  these  and 
other  countries.     We  may  perhaps  expect 

therefore,  that  some  lawyer,  worn  with  six 

 _  

*  See  also  Collyer  on  Partnership,  p.  624. 
*  3  B.  &  C.  814. 


week3  travel,  on  inquiring  for  his  letters  at 
Paris  in  the  month  of  October,  may  be 
simply  asked  for  "  deux  sous,  Monsieur ;" 
or  when,  peradventure,  after  exploring  the 
Rhine,  knapsack  on  back  and  stick  in  hand, 
he  finds  out  the  "  Post"  at  Cologne  or 
Aix-la-Chapelle,  he  will  not,  on  paying 
a  silber-groschen,  receive  his  letter,  and 
much  copper  money  into  the  bargain  ?  We 
do  not  know,  indeed,  that  he  will  be  re- 
quired to  pay  any  thing  at  all.  But  how- 
ever doubtful  we  may  be  of  the  speedy  ad 
vantages  to  foreign  travellers,  we  are  quite 
sure  of  the  gain  to  all  our  friends  who  may 
seek  the  sea- side,  or  be  found  intra  quatuor 
maria.  They  may  have  a  daily,  and,  in 
many  places,  even  a  more  frequent  account 
of  all  that  is  going  on  at  head-quarters. 
The  old  Post-office,  we  are  told,  could 
"  waft  a  sigh  from  Indus  to  the  Pole,"  but 
the  new  Post-office  will  only  charge  a 
penny  for  the  carriage.  Besides,  it  may,  if 
necessary,  waft  a  latitat,  or  a  case  sub- 
mitted to  counsel,  or  we  know  not  what. 
And  now  we  come  to  the  climax  of  the 
benefits  to  be  conferred  by  it  on  the  pro- 
fession. We  have  ascertained  that  it  will 
just  suit  the  Legal  Observer  !  By  the  12th 
section  of  the  Bill,  of  which  we  have  else- 
where given  an  abstract,  a  letter  is  to  be  held 
to  include  "  newspapers  and  any  other  packet 
or  paper  transmitted  by  the  post.*'  Now 
we  find  that  we  are  just  the  right  weight, 
envelop  and  all ;  and  we  therefore  felicitate 
our  country  friends,  whether  permanently 
fixed  in  the  provinces,  or  solacing  them- 
selves temporarily  with  a  little  fre3h  air  and 
salt-water,  on  the  fact  that  they  may  still 
know  how  the  legal  world  goes  on  every 
Saturday,  although  many  miles  away.  To 
be  serious,  we  cannot  but  look  on  this 
measure  as  one  which  must  be  of  great 
benefit  to  the  legal  profession,  and  we  are 
sure  they  will  give  it  their  attention  and 
facilitate  its  operation,  and  no  class  can  do 
this  so  effectually. 


THE  CLOSE  OF  THE  SESSION. 

The  Session  of  Parliament  is  now  fast 
hastening  to  its  close;  and  certainly  we 
never  recollect  one  in  which  more  has  been 
undertaken  and  less  performed.  Of  the 
long  list  of  bills  which  have  been  brought 
in,  how  few  have  been  carried  through  the 
House  of  Commons!  and  how  fewer  still 
will  pass  the  House  of  Lords !  There  is 
now  a  sort  of  nightly  slaughter  of  bills,  and 
in  most  cases  they  perish  unnaturally  by 
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the  hands  of  their  parents,— their  place 
being  filled  up,  in  many  instances,  by  fresh 
bills,  which,  in  their  turn,  we  suppose,  are 
destined  to  the  same  fate,—  the  only  com- 
fort being  that.'Jike  Ulysses  in  the  Cyclop's 
cave,  they  are  to  be  destroyed  the  last. 
The  fate  of  these  measures  reminds  us  of 
Richard  the  Second's  account  of  the  mis- 
fortunes of  kings — 

"  For  Heav'n's  sake  lot  us  sit  upon  the  ground, 
And  tell  sad  stories  of  the  death  of  kings- 
How  some  have  been  depos'd,  some  slain  in  war, 
Some  poisoned  by  their  wives,  some  sleeping  kill'd — 
All  murtker'd."  

Read  *'  bills  "  for  "  kings,"  and  we  shall 
find  these  lines  very  applicable.  The  bills 
"  deposed "  are  they  which  are  never 
allowed  to  come  in  :  those  "  slain  in  war  " 
are  they  which  are  thrown  out  on  a  divi- 
sion :  those  "  poisoned  by  their  wives  "  are 
they  which  are  destroyed  by  their  unhappy 
authors,  who  should  properly  sustain  and 
cherish  them  —  a  bitter  duty  doubtless, 
therefore,  to  cause  their  death  :  while  those 
"  sleeping  killed  "  are  they  which,  in  par- 
liamentary phrase,  are  quietly  suffered  to 
**  drop  " — but  one  way  or  other  they  are 
"  all  murther'd."  Thus  the  County  Court 
Bill  was  clearly  "  poisoned  by  its  wife  "  on 
Monday  last ;  in  other  words,  it  was  put 
off  by  Lord  John  Russell  for  three  months. 
On  the  same  night  Mr.  Charles  Buller 
"poisoned"  his  bill,  —  the  Registration 
Court  of  Appeal  Bill;  and  we  see  many 
others  which  are  dying  by  inches,  or  being 
"  sleeping  killed."  We  shall  shortly  be 
able  to  give  a  complete  account  of  the  fate 
of  all  the  bills  proposed  or  brought  in  this 
Session,  arranged  under  the  four  modes 
of  death  to  which  we  have  alluded .  The 
work  of  destruction  — "  the  slaying  in 
war  "—has  commenced  in  right  earnest  in 
the  House  of  Lords.  There  two  mighty 
giants  stand  at  the  portals — 

*'  Pandarus  et  Bitias,— — — 

Portara  quo;  ducis  imperio  comraissa,  recludunt 

Freti  armis,  ultroque  invitant  mcenibus  hostem." 

IX  JEne.  672. 

What  one  spares  the  other  destroys ;  what 
pleases  this,  displeases  that :  so  that  be- 
tween the  two,  we  think  the  Queen's  Printers 
may  shut  up  their  shop  for  the  sale  of  the 
Acts  of  this  Session  of  Parliament.  We 
shall,  however,  chronicle  the  progress  of 
this  new  "  massacre  of  the  innocents." 

— ™™™™™™ 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


FRIENOLY  SOCIETY. 

By  the  4  &  5  W.  4,  c.  40,  s.  12,  it  is  en- 
acted "  that  if  any  person  appointed  to  any 
office  under  the  statute  10  G.  4,  c.  56  (the 
Friendly  Society  Act)  or  that  act,  and  being 
intrusted  with  the  keeping  of  the  accounts, 
or  having  in  his  hands  or  possession,  by 
virtue  of  his  office  or  employment,  any 
monies  or  effects  belonging  to  such  society, 
shall  die,  or  become  bankrupt  or  insolvent, 
his  heirs,  executors,  administrators,  or  as- 
signs shall,  within  forty  days  after  demand 
in  writing,  by  the  order  of  any  such  society 
or  committee  thereof,  or  the  major  part  of 
them  assembled  at  any  meeting  thereof, 
pay  out  of  the  estate,  assets,  or  effects  of 
such  person  all  sums  of  money  remaining 
due  which  such  person  received  by  virtue 
of  his  said  office  or  employment,  before 
any  other  of  his  debts  are  paid  or  satisfied, 
and  all  such  assets,  &c.  shall  be  bound  to 
the  payment  and  discharge  thereof  accord- 
ingly."  A  person,  named  Mary  Woodliffe, 
having  been  appointed  treasurer  of  a  friend- 
ly society,  and  had  then  in  hand  the  sum  of 
149/.  8s.  9d.,  and  out  at  interest  the  sum 
of  50/.    At  the  time  of  her  appointment  it 
was  resolved  "  that  she  the  said  Mary 
Woodliffe  is  to  have  the  sum  of  149/.  8s.  9d., 
of  which  she  is  to  pay  interest  for  120/;" 
and  it  was  contended,  on  this  ground,  that  it 
was  to  be  considered  a  loan,  and  that  she  was 
not  within  the  act.    The  Court  of  Review 
were,  however,  of  a  contrary  opinion.  Sir 
John  Cross  «aid,  "  This  seems  to  me  a  very 
clear  case,  and  I  think  that  the  commis- 
sioners have  done  wrong  in  rejecting  the 
claim  of  the  petitioners.    It  is  admitted 
that  the  bankrupt  held  the  office  of  trea- 
surer of  this  society ;  but  it  is  contended 
that  she  did  not  hold  the  120/.  as  treasurer. 
It  becomes  material,  therefore,  to  see  the 
terms  on  which  this  money  was  intrusted 
to  her  custody.    It  appears,  that  on  the 
appointment  of  the  bankrupt  to  the  office 
of  treasurer,   the  funds  of  the  society 
amounted  to  149/.  8*.  9d.,  of  which  sum  it 
was  agreed  that  she  was  to  *  pay  interest 
for  120/.'    Now,  her  appointment  as  trea- 
surer, and  her  agreement  to  allow  interest 
for  this  sum,  were  contemporaneous  acts ; 
and  it  cannot  be  said  that  the  120/.  did 
not  come  to  her  hands  by  virtue  of  her 
office  or  employment  as  treasurer.    But  then 
it  is  contended  that  the  agreement  to  pay 
interest  makes  a  difference  in  the  case,  and 
shews  that  this  portion  of  the  money  in- 
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trusted  to  her  was  to  be  considered  as  a 
loan.  It  appears  to  me,  however,  that  the 
legislature  did  not  contemplate  that  the 
money  in  the  hands  of  the  treasurer  was  to 
be  locked  up  in  a  chest,  but  that  it  should 
be  deposited  with  the  treasurer,  in  the 
same  manner  as  with  a  banker.  And  1  see 
nothing  in  the  case  which  rebuts  the  pre- 
sumption that  the  whole  of  the  money  was 
in  her  hands  and  possession  by  virtue  of 
her  office  as  treasurer." — Ex  parte  Ray,  in 
re  Woodliffe,  3  Dea.  537. 


DELAY  IN  SWEARING  IN  THE 
NEW  MASTER. 


CHANGES  IN  THE  LAW 

IN  THE  PRESENT  SESSION  OF  PARLIAMENT. 

No.  IV. 


It  is  a  great  grievance  to  the  suitors  in 
Chancery  and  to  the  practitioners  in  that 
Court,  that  any  delay  should  be  permitted 
to  take  place  in  completing  the  appointment 
of  the  new  Master  in  place  of  Mr.  Martin. 
At  this  time  of  the  year,  it  is  more  pecu- 
liarly injurious  than  at  any  other.  In 
many  causes  which  have  been  referred  to 
the  Master,  the  inquiries  might  be  concluded 
and  the  report  made,  before  the  offices  close 
for  the  vacation.  In  some  instances,  the 
effect  of  the  delay  may  be,  that  the  parties 
who  have  been  long  engaged  in  litigation, 
and  who  might  but  for  the  illness  of  Mr. 
Martin  and  the  present  delay,  have  obtained 
their  money,  will  be  thrown  over  till  next 
term.  In  the  mean  time,  some  of  the 
parties  to  the  suit  may  die,  and  other  con- 
sequent proceedings  become  necessary. 

Wh/  has  not  Sir  William  Horne  been 
sworn  in?  There  is  no  doubt  that  the 
Lord  Chancellor  offered  the  appointment, 
and  that  Sir  William  signified  his  willing- 
ness to  accept  it  from  his  Lordship.  Can 
it  be  possible  that  any  political  feeling  has 
been  permitted  to  interfere  with  the  impor- 
tant duty  of  filling  up  the  appointment  ? 
We  should  hope  not.  It  may  be  that  the 
offer  has  not  been  accepted  with  much 
grateful  feeling  towards  those  who  were 
supposed  to  have  pledged  themselves  to 
bestow  a  much  more  important  office  ;  but 
be  this  as  it  may,  we,  who  are  for  the 
profession,  and  the  profession  alone,  must 
protest  against  the  monstrous  injury  which 
is  inflicted  day  by  day  on  many  suitors  of 
the  Court  of  Chancery.  The  evil  is  already 
incalculable,  and  if  the  delay  be  continued 
much  longer,  inevitable  ruin  will  attend 
many  individuals. 


1  &  2  Vic.  c.  29. 

PROTECTION  FROM  BANKRUPTCY. 

An  act  for  the  better  protection  of  parties 
dealing  with  persons  liable  to  the  bankrupt 
laws.  [19M  July  1 839]. 

6  G.  4,c.  16.   2  Vict.  c.  11.    Alt  contracts, 
fyc.  bona  fide  made  bu  and  with  any  bankrupt 
previous  to  the  date  and  issuing  of  any  fiat,  to  be 
valid,  Sfc.  if  no  notice  had  of  prior  bankruptcy. 
— Whereas  by  an  act  passed  in  the  sixth  year 
of  the  reign  of  his  late  Majesty  King  George 
the  Fourth,  intituled  "An  act  to  amend  the 
laws  relating  to  Bankrupts,"  it  was  among 
other  things  enacted,  that  all  payments  really 
and  bond fide  made  l>y  any  bankrupt  or  by  any 
person  on  his  behalf,  before  the  date  and  issu- 
ing of  the  commission  against  such  bankrupt 
to  any  creditor  of  such  bankrupt,  (such  pay- 
ment not  being  a  fraudulent  preference  of  such 
creditor,)  should  be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  such 
bankrupt  committed,  and  that  all  payments 
really  and  bond  fide  made  to  any  bankrupt  be- 
fore the  date  and  issuing  of  the  commission 
against  such  bankrupt  should  be  deemed  valid, 
notwithstanding  any  prior  act  of  bankruptcy 
committed,  and  that  such  creditor  should  not 
be  liable  to  refund  the  same  to  the  assignees 
of  such  bankrupt,  provided  the  person  so  deal- 
ing with  the  bankrupt  had  not  at  the  time  of 
such  payment  to  such  bankrupt  notice  of  any 
bankruptcy  committed :  And  whereas  by  an 
act  passed  in  this  present  session  of  parliament, 
intituled  "  An  act  for  the  better  protection  of 
Purchasers  against  Judgments,  Crown  Debts, 
Lis  pendens,  and  Fiats  in  Bankruptcy,  "  it  is 
amongst  other  things  enacted,  that  all  convey- 
ances by  any  bankrupt  bond  fide  made  and  ex- 
ecuted before  the  date  and  issuing  of  the  fiat 
against  such  bankrupt  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  him 
committed,  provided  the  person  or  persons  to 
whom  such  bankrupt  so  conveyed  had  not  at  the 
time  of  such  conveyance  notice  of  any  prior  act 
of  bankruptcy  by  him  committed :  Aud  whereas 
it  is  expedient  that  further  protection  should 
be  given  to  persons  dealing  with  bankrupts  be- 
fore the  issuing  of  any  fiat  against  them  :  Be 
it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and 
commons, in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  all  con- 
tracts, dealings  and  transactions,  by  and  with 
any  bankrupt  really  and  bond  fide  made  and 
entered  into  before  the  date  and  issuing  of  the 
fiat  against  him,  and  all  executions  and  attach- 
ments against  the  lands  and  tenements  or 
goods  and  chattels  of  such  bankrupt,  bond  fide 
executed  or  levied  before  the  date  and  issuing 
of  the  fiat,  shall  be  deemed  to  be  valid,  not- 
withstanding any  prior  act  of  bankruptcy  by 
such  bankrupt  committed  ;  provided  the  per- 
I  son  or  persona  so  dealing  with  such  bankrupt, 
1  or  at  whose  suit  or  on  whose  account  such  ex- 
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ecution  or  attachment  shall  have  issued,  had 
not  at  the  time  of  such  contract,  dealing*,  or 
transaction,  or  at  the  time  of  executing  or  levy- 
ing such  execution  or  attachment,  notice  of 
any  prior  act  of  bankruptcy  by  him  committed  ; 
provided  also,  that  nothing  herein  contained 
bhall  be  deemed  or  taken  to  give  validity  to 
any  payment  made  by  any  bankrupt  being  a 
fraudulent  preference  of  any  creditor  or  credi- 
tors of  such  bankrupt,  or  to  any  execution 
founded  on  a  judgment  on  a  warrant  of  attor- 
ney or  cognovit  given  by  any  bankrupt  by  way 
of  such  fraudulent  preference. 

2.  Act  may  be  repealed. — And  be  it  further 
enacted,  that  this  act  may  be  repealed  or  al- 
tered by  any  other  act  in  this  present  session  of 
parliament. 

[For  an  explanation  of  the  object  of  this 
Act,  see  p.  179,  ante.] 


NEW  BILLS  IN  PARLIAMENT. 


REDUCTION  OF  POSTAGE  DUTIES. 

The  bill  for  the  further  reduction  of  postage, 
recites  that  it  is  expedient  that  the  present 
rates  of  postage  on  letters  should  be  reduced 
to  one  uniform  rate  of  a  penny ,  charged  on 
every  letter  of  a  given  weight,  to  be  hereafter 
fixed  and  determined,  with  a  proportionate  in- 
crease for  greater  weights  j  parliamentary  pri- 
vileges of  franking  being  abolished,  and  official 
franking  being  strictly  regulated,  and  Parlia- 
ment pledging  itself  to  make  good  any  defici- 
ency of  revenue  which  may  be  occasioned  by 
such  alterations  of  the  rates  of  existing  duties : 
And  that  it  is  expedient  and  necessary  to 
give  by  law  a  temporary  authority  to  the  Lords 
of  her  Majesty's  Treasury  to  take  the  necessary 
steps  to  give  effect  to  such  reduction,  and  to 
make  orders  and  regulations  for  the  same; 
which  reductions,  orders  and  regulations  shall 
have  force  and  effect  to  the  fifth  day  of  October 
one  thousand  eight  hundred  and  forty ,  and  no 
longer.    The  enactments  proposed,  are — 

1.  That  the  Lords  of  the  Treasury  by  warrant 
under  theirhands,  mayalter,fix,  redueeor  remit 
all  or  any  of  the  rates  of  British  or  inland  or  other 
postage  payable  by  law  on  the  transmission  of 
post  letters,  and  to  subject  such  letters  to  rates 
of  postage,  according  to  the  weight  thereof, 
and  a  scale  of  weight  to  be  contained  iu  such 
warrant  (without  reference  to  the  distance  or 
number  of  miles  the  same  shall  be  conveyed,) 
and  to  fix  and  limit  the  weight  of  letters  to  be 
sent  by  the  post,  and  from  time  to  lime  to  alter 
or  repeal  any  such  altered  or  reduced  rates, 
and  make  and  establish  any  new  or  other  rates 
in  lieu  thereof;  but  so  that  all  such  warrants 
shall  be  inserted  in  the  London  Gazette  ten 
days  at  least  before  coming  into  operation,  and 
shall  within  fourteen  days  after  making  the 


same  be  laid  before  both  Houses  of  Parliament 
(if  then  sitting),  or  otherwise  within  fourteen- 
days  after  Parliament  shall  meet.  * 

2.  Rates  to  be  charged  by  Postmaster  Gene- 
ral. 

3.  That  the  Lords  of  the  Treasury,  by  war- 
rant under  their  hands,  may  suspend  wholly  or 
in  part  any  parliamentary  or  official  privilege 
of  sending  and  receiving  letters  by  the  post  free 
of  postage,  or  any  other  franking  privilege  of 
any  description  whatsoever,  as  well  under  an 
act  passed  in  the  first  year  of  the  reign  of  her 
present  Majesty,  intituled,  "  An  Act  for  regu- 
lating the  sending  and  receiving  of  letters  and 
packets  by  the  post,  free  from  the  duty  of  post- 
age/'as  under  any  other  act  or  acts  of  parliament 
now  in  force,  and  to  make  such  regulation 9  for 
the  future  exercise  of  official  franking  as  they 
shall  think  fit :  Provided  that  every  warrant  to 
be  issued  by  the  Lords  of  the  Treasury  for  the 
suspension  of  the  parliamentary  privilege  of 
franking,  shall  be  inserted  in  the  London 
Gazette  ten  days  at  least  before  coming  into 
operation,  and  shall  wilhin  fourteen  days  after 
making  the  same  be  laid  before  both  Houses 
of  Parliament  (if  then  silting),  or  otherwise 
within  fourteen  days  after  parliament  shall 
meet. 

4.  That  the  Lords  of  the  Treasury  by  war- 
rant under  their  hands,  and  inserted  in  the 
London  Gazette  ten  days  at  least  before  coming 
into  operation,  may  suspend,  wholly  or  in  part, 
the  regulations  and  privileges  established  and 
given  by  law  in  respect  of  letters  sent  by  the 
twopenny  post  in  London  and  Dublin,  and  also 
by  auy  penny  post,  and  iu  respect  of  any  other 
letters  which  may  be  now  sent  by  the  post  at  a 
low  or  reduced  rate  of  postage  or  free  of  post- 
age, and  to  declare  and  direct  that  all  and  every 
or  any  of  such  post  letters  shall  be  charged  and 
chargeable  with  the  like  rates  of  postage  as  any 
other  letters  transmitted  by  the  post,  or  to 
make  such  other  regulations  in  respect  thereof 
as  in  any  such  warrant  shall  from  time  to  time 
be  expressed. 

5.  That  the  Lords  of  the  Treasury,  by  war- 
rant under  their  hands  to  be  inserted  in  the 
London  Gazette  (which  warrant  may  be  re- 
scinded, varied  or  altered  as  they  shall  from 
time  to  time  think  fit,)  may  direct  that  letters 
written  on  stamped  paper,  or  enclosed  in 
stamped  covers,  or  having  a  stamp  affixed 
thereto  (the  slamp  in  every  such  case  being  of 
the  value  or  amount  in  such  last  mentioned 
warrant  to  be  expressed  and  specially  provided 
for  the  purpose  under  the  authority  of  this 
act),  shall,  if  within  the  limitation  of  weight  to 
be  fixed  under  the  provisions  of  this  act,  pass 
by  the  post  free  of  postage ;  and  also  to  require 
that  every  letter  sent  by  the  post  shall,  in  the 
cases  to  be  specified  in  any  such  last  mentioned 
warrant,  be  written  on  such  stamped  paper,  or 
enclosed  in  such  stamped  cover,  or  have  such 
stamp  as  aforesaid  affixed,  or  that  in  default 
thereof,  or  in  case  the  stamp  on  which  any 
letter  shall  he  written,  or  the  stamp  on  the  co- 
ver in  which  it  shall  be  enclosed,  or  to  which  it 
shall  be  affixed,  shall  be  of  less  value  or  amount 
than  in  such  warrant  shall  be  expressed,  such 
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letter  shall  be  charged  and  chargeable  with 
such  rate  of  postage  as  such  warrant  ehali 
direct 

6.  That  the  Lords  of  the  Treasury  may  direct 
thtv  eoiumiasioeers  of  stamps  and  taxes  from 
tHjae  to  lime  to  provide  proper  aud  sufficient 
die* or  other  implements  for  expressing  and 
denoting  the  rates  or  duties. 

7*  Account  to  he  kept  of  stamps. 

8.  Rates  oa  stamped  covers  to  be  deemed 
stamp  duties. 

9.  That  all  post  letters  shall  be  posted,  for- 
warded, conveyed  aud  delivered,  under  aud 
subject  to  all  such  orders  and  directions,  regu- 
lation^ limitations  and  restrictions  as  the  post 
master  general,  with  the  consent  of  the  Lords 
of  tlie  Treasury,  shall  from  time  to  time  direct. 

10.  Masters  of  outward  bound  vessels  re- 
quired to  take  bags  of  letters. 

11.  Treasury  may  alter  gratuities  to  masters 
of  vessels  carrviug  hags  of  letters. 

12.  That  when  ever  the  word  "letter"  or 
"  letters"  is  used  in  this  act,  the  same  shall  be 
held  to  include  newspapers,  and  any  other 
packet*  paper,  article  or  thing  transmitted  by 
the  post,  but  not  so  as  to  deprive  newspapers 
of  any  privilege  they  now  legally  possess  of 
passing  free  of  postage;  and  that  the  provi- 
sions of  this  act  shall  be  construed  according 
to  the  respective  interpretations  of  the  terms 
and  expressions  contained  in  the  said  secondly 
herein- before  mentioned  act  of  the  first  year  of 
the  reign  of  her  present  Majesty,  so  far  as  those 
interpretations  are  not  repugnant  to  the  sub- 
ject or  inconsistent  with  the  context  of  such 
provisions. 

13*  Quorum  of  Lords  of  the  Treasury. 


>MENT  OF  THE  BILLS  OF 
EXCHANGE  BILL. 

On  the  third  reading  of  this  bill,  the  Marquis 
of  Lamdotme  moved  two  amendments,  by  way 
of  rider.  There  is  (he  said)  a  prevalent  prac- 
tice in  the  city  of  London,  which  is  technically 
called  "  forbearance," — that  is,  that  when  a 
bill  is  expired,  it  is  renewed  without  a  pay- 
ment, and  fresh  advance;  and  the  object  of 
one  of  my  amendments  is  to  enable  a  person 
who  forbears  to  take  the  same  rate  of  interest 
as  if  there  were  a  new  advance  made.  My 
other  suggestion  is,  to  extend  the  operation  of 
the  bill  to  other  securities  besides  those  already 
mentioned; — to  warrants  of  goods,  bills  of 
lading,  and  other  commercial  securities. 

Lord  Athburton. — I  consider  that  the  taking 
any  amount  of  interest  on  goods  in  pledge 
would  be  very  dangerous,  and  as  totally  dis- 
tinct from  the  principle  on  which  the  other 
parts  of  the  bill  have  been  introduced. 

The  bill  was  then  read  a  third  time. 

The  Marquis  of  Lamdowne. — I  now  beg 
leave  to  more  the  insertion  of  the  words 
"  warrants  for  goods,"  &c.  This  amendment 
has  been  pressed  upon  me  by  those  who  are 
well  versed  in  commercial  affairs;  and,  as  war- 
rants for  goods  represent  property  in  transitu, 
I  see  no  objection  to  the  proposal. 


Lord  Ashburton. — Those  who  wish  for  a 
repeal  of  the  whole  of  the  usury  laws,  will, 
doubtless,  agree  to  this  amendment.  Looking 
at  the  recent  proceeding  of  the  Bank,  in  rais- 
ing the  interest  of  money  to  5§  per  cent., 
I  must  say  that  I  think  that  was  an  imprudent 
one ;  but  that,  in  my  opinion,  does  not  justify 
the  extension  of  the' principle  now  proposed. 

Lord  Brougham. — I  would  caution  the  noble 
Marquis  against  the  use  of  such  general  terms 
as  or  other  commercial  securities."  I  am 
alarmed  at  the  possible  construction  which  a 
court  of  law  might  put  on  those  words.  Many 
things  mav  be  considered  commercial  securi- 
ties, which  the  legislature  does  not  contem- 
plate in  the  application  of  the  principle  of  the 
bill. 

The  Marquis  of  Lansdowne. — Well ;  I  have 
no  objection  to  strike  out  the  words  "  or  other 
commercial  securities." 

On  the  next  clause  being  read,  allowing 
interest  above  5  per  cent,  to  parties  holding 
bills  on  forbearance, — 

Lord  Wynford  said — I  certainly,  for  one, 
cannot  agree  to  this  clause,  for  it  would  vir- 
tually amount  to  a  repeal  of  the  usury  laws. 

The  Lord  Chancellor. — The  objection  raised 
by  my  noble  and  learned  friend  (Lord  Wyn- 
ford), is  the  same  in  effect  as  that  which  your 
Lordships  discussed  and  decided  on  a  former 
evening.  The  interest  on  the  forbearance 
would  be  interest,  as  it  were,  on  a  new  loan. 

We  have  inserted  the  above  Report  for  the 
purpose  of  calling  the  attention  of  our  readers 
to  the  mode  in  which  the.Usury  Laws  are  by 
piece-meal  sought  to  be  repealed. 


ACCOMMODATION  OF  ATTORNEYS 
IN  COURT. 

We  have  of  late  laid  before  our  readers, 
several  letters  complaining  of  the  want  of 
accommodation  in  our  courts  of  justice  for 
attorneys  and  solicitors.  Some  of  our  cor- 
respondents think  that  the  evil  would  be 
removed  by  attorneys  wearing  gowns,  by 
which  they  might  be  known  to  the  door- 
keepers, and  admitted  to  seats  within  the 
court.  The  gown  being  a  matter  of  taste, 
we  are  fearful  to  meddle  with  it ;  but  there 
can  be  no  question  that  the  attorneys  have 
a  right  to  convenient  seats  in  the  court. 
We  have  no  doubt  that  beside  those  still 
appropriated  to  them  between  the  bench  and 
the  bar,  they  had  formerly  a  sidebar,  to  the 
seats  of  which  they  were  exclusively  enti- 
tled, in  the  same  way  as  are  counsel  to 
their  seats,  and  students  at  law  to  the  box 
assigned  to  them.  At  the  '*  side  bar,"  the 
attorneys  anciently  moved  various  matters 
which  were  granted  of  course,  and  in  which 

!it  was  unnecessary  to  employ  counsel. 
We  think  the  attorneys  should  have  a 
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distinct  part  of  the  court  appropriated  to 
them,  and  the  officers  in  attendance  should 
be  instructed  to  keep  it  exclusively  for  their 
use.  In  addition  to  their  seats  in  court, 
they  should  also  have  a  convenient  room 
for  preparing  or  completing  any  papers  that 
may  be  suddenly  required  on  matters  be- 
fore the  court,  and  where  they  may  wait  till 
their  causes  are  called  on. 

The  Incorporated  Law  Society  has  for 
some  time  been  using  its  endeavours  to  ob- 
tain a  solicitors'  room  adjoining  the  Courts 
at  Westminster,  and  the  result  appears  in 
the  annual  report,  in  another  part  of  this 
Number.  The  judges  and  Serjeants  have 
already  granted  a  room  adjoining  Serjeant's 
Inn  Hall;  and  on  the  18th  instant,  the 
Society  presented  a  memorial  to.  the  Lord 
Mayor,  Aldermen  and  Commons,  in  Com- 
mon Counsel  assembled,  praying  for  the 
better  accommodation  of  attorneys  attending 
the  Nisi  Prius  sittings  in  London.  The 
memorial  stated — 

"  Thai  the  memorialists  in  discharging  their 
professional  duties  are  frequently  called  upon 
to  attend  the  Sittings  of  the  several  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer, on  the  trial  of  actions  at  Nisi  Prius  in  the 
City  of  London. 

"That  during  such  attendance  they  have 
occasion  to  hold  frequent  communications  on 
matters  relating  to  the  trials  before  the  said 
Courts  with  their  clients  and  witnesses,  many 
of  whom  are  the  most  eminent  merchants, 
bankers,  and  others  extensively  engaged  in 
trade  in  the  city. 

"  That  sufficient  accommodation  is  not  afford- 
ed adjoining  the  Courts,  for  attorneys,  suitors, 
and  witnesses,  or  for  the  temporary  safe  cus- 
tody of  books  of  account,  papers,  deeds,  or 
securities,  or  for  the  preparation  of  any  matter 
which  may  be  suddenly  called  for  by  the  Court 
or  counsel,  and  that  such  books,  papers,  and 
writings  are  frequently  of  great  bulk  and  often 
of  great  value. 

"  That  in  the  midst  of  a  crowd  and  for  want 
of  sufficient  means,  the  memorialists  cannot 
discharge  their  important  duties  with  advan- 
tage to  their  clients  or  satisfaction  to  i  hem- 
selves  ;  and  that  confusion,  mistakes,  and  delay 
frequently  occur  in  consequence  thereof. 

"That  it  would  facilitate  the  dispatch  of  le- 
gal business,  and  promote  the  due  administra- 
tion of  justice,  if  a  suitable  room  were  provided 
near  to  the  said  Courts." 

The  Secretary  of  the  Society  attended 
with  the  memorial,  and  on  the  motion  of 
Mr.  Anderton  it  was  ordered  to  lie  on  the 
table  till  a  motion  on  the  same  subject,  (of 
which  notice  had  been  given)  should  be 
taken  into  consideration.  The  motion  re- 
ferred to,  is  that  of  Mr.  D.  W.  Wire  : 

"  That  it  be  referred  to  the  City  Lands 
Committee  to  examine  the  state  of  the  build- 


ing appropriated  to  the  Courts  of  Law  in  the 
Guildhall  Yard,  with  power  for  them  to  give 
the  necessary  directions  to  cleanse,  repaint,  and 
repair  the  same,  when  needful ;  and  also  to  in- 
quire whether  any,  and  (if  any)  what  improve* 
ments  can  be  made  therein,  and  what  other 
accommodation  can  be  provided  for  the  attor- 
neys and  jurymen  frequenting  the  same." 


CHARACTERISTIC  SKETCHES  OF 
LAWYERS. 


We  last  week  extracted  from  "  The 
Speeches  of  Lord  Brougham"  some  pas- 
sages describing,  with  great  eloquence,  the' 
character  of  the  late  Master  Stephen.  We 
omitted  several  statements  which  appeared 
to  be  more  of  a  political  than  a  legal  kind, 
and  therefore  unsuited  to  our  pages.  The 
following  notices  are  also  taken  from  the 
First  Volume  of  the  Collection  of  Lord 
Brougham's  Speeches.  The  Legal  Observer 
has  ever  been  forward  to  notice  whatever 
is  meritorious  and  distinguished  in  the 
members  of  both  branches  of  the  profes- 
sion. The  names  of  Roscoe  and  Horner, 
here  associated,  are  well-deserving  of  the 
high  degree  of  praise  which  Lord  Broug- 
ham has  bestowed  upon  them,  with  a 
liberal,  yet  a  distinguishing  hand. 

THE  LATE  WILLIAM  ROSCOE. 

"  Mr.  Roscoe  was  in  some  respects  one  of 
the  most  remarkable  persons  that  have  of  late 
years  appeared  in  either  the  political  or  the 
literary  world.   Born  in  the  most  humble 
station,  (for  his  parents  were  menial  servants 
in  the  fine  country  mansion  which  afterwards 
was  his  own,)  he  had  risen  to  the  highest  rank 
in  a  laborious  and  useful  profession,  having 
become  one  of  the  most  eminent  of  the  Lanca- 
shire solicitors, — a  class  o(  practitioners  dis- 
tinguished among  those  of  the  kingdom  at 
large  by  great  knowledge  of  their  profession, 
and  admirable  skill  in  the  conduct  of  their 
clients'  affairs.   Struggling  with  all  the  dis- 
advantages of  narrow  circumstances,  and  of  an 
education  necessarily  restricted,  he  had  not 
only  accomplished  himself  in  the  legal  walks 
of  his  profession,  but  educated  himself  in 
more  classical  studies,  so  as  to  have  become 
a  great  proficient  in  pursuits  seldom  if  ever 
before  combined  with  the  practice  of  an  attor- 
ney.  His  taste  was  cultivated  and  refined  by 
familiarity  with  Roman  literature,  and  his 
mind  was"  still  farther  enriched  by  a  thorough 
acquaintance  with  the  monuments  of  Italian 
genius.    He  devoted  himself,  notwithstanding 
the  constant  interruption  of  his  business,  to 
the  study  of  all  modern,  as  well  as  of  Latin 
poetry}  and  with  the  rare  exception  of  Mr. 
Mathias,  it  may  be  affirmed,  that  no  one  on 
this  side  the  Alps  has  ever  been  more  inti- 
mately acquainted  with  the  writers,  especially 
the  poets,  of  - modern  Italy.   The  natural  ele- 
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gsnce  of  his  mind,  connected  in  a  great  mea- 
sure with  his  honest  simplicity  of  character, 
and  the  unruffled  gentleness  of  his  bland  and 
kindly  temper,  was  soon  displayed  in  some 
poetical  productions,  among  which  his  cele- 
brated song  on  the  early  progress  of  the 
French  Revolution  acquired  the  greatest  re- 
putation. 

"  But  he  united  with  the  exercise  of  this 
talent  a  love  of  historical  research,  and  an 
exercise  of  critical  power,  which  combined 
with  his  poetical  resources  and  his  knowledge 
of  languages,  tended  to  form  in  him  the  most 
accomplished  cultivator  of  literary  history 
that  ever  appeared  in  any  age.    For  although 
Muratori  first,  and  afterwards  Tiraboschi,  in 
Italy,  some  others  in  France,  and  many  in 
Germany,  have  left  monuments  of  greater 
research — have  thoroughly  traced  the  pro- 
gress of  letters  in  various  ways — have  com- 
piled their  annals  with  that  industry  which  can 
hardly  be  said  to  have  survived  "them — and 
have  bequeathed  to  after  ages  rich  mines 
wherein  to  quarry,  rather  than  galleries  of 
finished  works  to  gaze  at, — we  shall  in  vain 
search  their  numerous  volumes  for  that  grace 
and  ease,  that  mixture  of  history  and  anec- 
dote, that  interspersion  of  philosophy  with 
narrative,  that  combination  of  sagacity  in  com- 
menting upon  characters  and  events  with  taste 
in  describing  and  in  judging  the  productions 
of  the  fine  arts,  which  lend  such  a  charm  to 
the  Lives  of  Lorenzo  de  Medici  and  Leo  X ; 
while  their  interest  is  still  further  heightened 
by  the  rich  vein  of  the  most  felicitous  poetical 
translation  which  runs  through  the  whole  of 
these  admirable  works,  and  leaves  the  less 
learned  reader  hardly  a  right  to  lament,  be- 
cause it  scarcely  lets  him  feel,  his  ignorance  of 
the  original  tongues.   The  sensation  caused 
by  the  life  of  the  great  Prince- Me  reliant  of 
Tuscany  suddenly  appearing  to  enlighten  the 
literary  hemisphere,  is  still  remembered  by 
many.    It  seemed  as  if  a  new  pleasure  had 
been  invented,  a  new  sense  discovered.  Criti- 
cism was  dumb;  men  had  only  time  to  be 
pleased  and  to  be  gratified ;  and  at  a  period 
when  the  dignity  of  the  Senate,  even  of  its 
Lower  Chamber,  never  allowed  any  allusion 
to  the  contemporary  productions  of  the  press, 
a  Peer  who  had  twice  been  minister,  and  was 
still  a  great  party  chief,*  begged  their  Lord- 
ships to  devote  as  much  time  as  they  might  be 
able  to  spare  from  Lorenzo  de  Medici,  to  the 
study  of  an  important  state  affair.   By  these 
works  Mr.  Roscoe  not  only  laid  deep  and  solid 
the  foundations  of  an  enduring  fame  for  him- 
self, but  founded  also  a  school,  in  which 
Dr.  Shepherd,  author  of  the  Life  of  Poggio 
Bracciolini,  and  others  have  since  distinguished 
themselves,  and  enriched  the  republic  of  let- 
ters. 

"  Although  it  is  by  the  productions  of  his 
pen  that  Mr.  Roscoe's  name  has  been  made 
famous  throughout  Europe,  yet  were  his 
merits  and  his  claims  to  the  gratitude  of  man- 
kind of  a  more  various  kind.    An  ardent 

*  Marquis  of  Lansdowne,  father  of  the  pre- 
sent Lord. 


devotion,  from  pure  principle,  to  the  best  in- 
terest of  humanitv,  was  the  unvarying  and  the 
constant  guide  of  his  public  conduct,  as  the 
most  strict  discharge  of  every  duly  marked 
each  step  of  his  walk  in  private  life.   A  soli- 
citor in  extensive  practice,  he  was  the  advo- 
cate of  all  sound  law  reform.   An  attorney  in 
the  Borough  Courts,  he  was  the  stern  uncom- 
promising enemy  of  chicanery,  the  fearless 
defender  of  the  oppressed.    A  man  of  busi- 
ness under  a  wealthy  and  powerful  corpora- 
tion, he  was  ever  the  implacable  denouncer  of 
jobs  and  abuses.  A  confidential  adviser  among 
the  aristocracy  of  the  most  Tory  county  in 
England,  he  was  the  most  uncompromising 
enemy  of  tyranny,  the  friend  of  the  people, 
the  apostle  of  even  democratic  opinions.  A 
leader  among  the  parties  who  most  gained  by 
the  war,  he  was  throughout  its  whole  course 
the  zealous  preacher  of  peace ;  and  standing 
high  among  the  traders  of  Liverpool,  and  at 
the  head  of  its  society,  he  was  the  unflinching 
enemy  of  the  African  Slave  Trade,  the  enthu- 
siastic advocate  of  its  abolition.    When  he 
rose  in  fame,  and  throve  in  wealth — when  he 
became  one  of  the  greatest  bankers  of  the 
place,  and  was  courted  by  all  the  leading  men 
in  its  society — when  his  fame  was  spread  over 
the  world,  and  his  native  town  became  known 
in  many  remote  places,  as  having  given  him 
birth — when  he  was  chosen  to  represent  her 
in  Parliament,  and  associated  with  the  first 
statesmen  of  the  age, — this  truly  excellent  per- 
son's unaffected  modesty,  his  primitive  sim- 
plicity of  manners,  never  deserted  him.  As 
his  rise  in  life  had  been  rapid  and  easy,  he 
bore  his  good  fortune  with  au  equal  mind ;  and 
when  the  commercial  distresses  of  the  country 
involved  his  affairs  in  ruin,  the  clouds  which 
overcast  the  evening  of  his  days  disturbed  not 
the  serenity  of  his  mind;  the  firmness  which 
could  maintain  itself  against  the  gales  of  pros- 
perity, found  the  storms  of  adverse  fortune, 
though  more  boisterous,  much  louder  in  their 
noise,  yet  not  at  all  deceitful,  and  really  less 
rude  in  their  shock.   His  latter  years  were 
passed  in  his  much  loved  literary  leisure, — 
consoled  by  the  kindness  of  his  friends,— 
happy  in  the  bosom  of  his  amiable  family, — 
universally  respected  by  his  countrymen, — by 
all  the  wise  admired, — beloved  by  all  the 
good."b 

THE  LATE  MR.  HORNER. 


"  Mr.  Horner  having  entered  public  life 
without  any  advantage  of  rank  or  fortune, 
had  in  a  very  short  time  raised  himself  to  a 
high  place  among  the  members  of  the  Whig 
party,  (to  which  he  was  attached  alike  from 
sincere  conviction,  and  from  private  friend- 
ship with  its  chiefs,)  by  the  effect  of  a  most 
honourable  and  virtuous  character  in  private 
life,  a  steady  adherence  to  moderate  opinions 
in  politics,  talents  of  a  very  high  order,  and 
information  at  once  accurate  and  extensive 
upon  all  subjects  connected  with  state  affairs. 
Not  that  his  studies  had  been  confined  to 


b  From  Lord  Brougham's  Speeches,  Vol.  1, 
pp.  467 — 471. 
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these ;  fur  his  education,  chiefly  at  Edinburgh, 
had  been  most  liberal,  and  had  put  him  in 
sion  of  fur  more  knowledge  upon  the 


ment,  was  now  found  honestly  standing  bv  his 
friend,  and  almost  alone  of  the  regular  \Vhig 

'  elief  in  the  deep-laid  coo- 
hypocritical  phrases  and 


greatly  distinguished  himself  on  all  the  ques- 
tions connected  with  what  Ministers  pleasantly 
called  •  the  final  settlement  of  Europe,'  dur- 
subjects  of  general  philosophy,  than  falls  to  ing  the  absence  of  the  former  from  Parlia- 
the  lot  of  most  English  statesmen.    All  the 
departments  of  moral  science  he  had  culti- 
vated in  an  especial  manner ;  and  he  was  well 
grounded  in  the  exactcr  sciences,  although 
he  had  not  pursued  these  with  the  same  assi- 
duity.   The  profession  of  the  law,  which  he 
followed,  rather  disciplined  his  mind  than  dis- 
tracted it  frum  the  more  attractive  and  elegant 
pursuits  of  literary  leisure ;  and  his  taste,  the 
guide  and  coutroul  of  eloquence,  was  manly 
and  chaste,  erring  on  the  safer  side  of  fasti* 
diousuess.    Accordingly,  when  he  joined  his 
party  in  Parliament,  his  oratory  was  of  a  kind 
which  never  failed  to  produce  a  very  great 
effect,  and  he  only  did  not  reach  the  highest 
place  among  debaters,  because  he  was  cut  off 
prematurely,  while  steadily  advancing  upon  the 
former  successes  of  his  career.    For  although 
in  the  House  of  Commons  he  had  never  given 
the  reins  to  his  imagination,  and  had  rather 
confined  himself  to  powerful  argument  and 
luminous  statement  than  indulged  in  declama- 
tion, they  who  knew  him,  and  had  heard  him 
in  other  debates,  were  aware  of  his  powers  as 
adeclaimer,  and  expected  the  day  which  should 
see  him  shiuing  in  the  more  ornamental  parts 
of  oratory.    The  great  question  of  the  Cur- 
rency had  been  thoroughly  studied  by  him  at 
au  early  period  of  life,  when  the  writings  of 
Mr.  Henry  Thornton  and  Lord  King  first 
opened  men's  eyes  to  the  depreciation  which 
Mr.  Pitt's  ill-starred  policy  had  occasioned. 
With  the  former  he  had  partaken  of  the  doubts 
by  which  his  work  left  the  question  overcast 
in  1802;  the  admirable  and  indeed  decisive 
demonstration  of  the  latter  in  the  next  year, 
entirely  removed  those  doubts;  and  Mr.  Hor- 
ner, following  up  the  able  paper  upon  the  sub- 


ject, which  he  had  contributed  to  the  Edin- 


party  declared  his  belief  in 
spiracy,  which  the 

specious  pretences  of  the  Allies  were  sprea 
out  to  cover.    The  part  he  took  upon  tl 
debate  to  which  the  treaties  gave  rise,  shewed 
that  there  was   no  portion  of  the  famous 
arrangements  made  at  Vienna,  to  which  be 
had  not  sedulously  and  successfully  directed 
his  attention.    His  speech  on  that  occasion 
was  admitted  to  be  one  of  the  best  ever  de-» 
livered  in  Parliament;  and  it  was  truly  re- 
freshing to  hear  questions  of  foreign  policy, 
usually  discussed  with  the  superficial  know- 
ledge, the  narrow  and  confused  views  to  be 
expected  in  the  productions  of  ephemeral 
pens,  now  treated  with  a  depth  of  calm  reflec- 
tion, an  eularged  perception  of  relations,  aad 
a  provident  forethought  of  consequences,  ouly 
exceeded  by  the  spirit  of  freedom  and  justice 
which  animated  the  whole  discourse,  and  the 
luminous  clearness  of  statement  which  made 
its  drift  plain  to  everv  hearer.  ,(  ,:. 

"But  this  aide,  accomplished,  and  excel- 
lent person  was  now  approaching  the  term 
assigned  to  his  useful  and  honourable  course 
by  the  mysterious  dispensations  under  which 
the  world" is  ruled.  A  complication  of  extra- 
ordinary maladies  soon  afterwards  precluded 
all  further  exertion,  and,  first  confining  his  at-, 
tendon  to  the  care  of  his  health,  before  a  year 
was  over  from  the  date  of  his  last  brilliant  dis- 
play, brought  him  deeply  and  universally  la- 
lamented  to  an  untimely  grave. 

**  *  Ostemlent  terris  hunc  tantum  fata,  neqoe  ultra 

Esse  sinent.  Nimiuiu  vobis  Romana  propago  ^ 
Visa  potens,  Superi,  propria,  ha-c  sidonafuiaseat ! ' " 

"  When  the  new  writ  was  moved,  on  his 
decease,  for  the  burgh  of  St.  Mawes,  which  he 
represented,  Lord  Morpeth  gave  a  striking 
(sketch  of  his  character.  Mr.  Canning,  Sir 
Romilly,  Mr.  W.  Elliot,  and  others,  joined  in 
the  conversation,  and  Mr.  H.  Lascelles  [now 
Lord  llarewood]  observed,  with  universal  as- 
sent, that  if  the  form  of  the  proceeding  could 
have  admitted  of  a  question  being  put  upon 
Mr.  Horner's  merits,  there  would  not  have 
been  heard  one  dissentient  voice."c 


burgh  Review  at  its  first  appearance,  with  a 
second  upon  Lord  King's  work,  avowed  bis 
conversion,  and  joined  most  powerfully  Willi 
those  who  asserted  that  the  currency  had 
been  depreciated,  and  the  metallic  money  dis- 
placed by  the  inconvertible  Bank  paper.  In 
1810,  he  moved  for  that  famous  Bullion  Com- 
mittee, whose  labours  left  no  doubt  upon  the 
matter  in  the  minds  of  any  rational  person  en- 
dowed with  even  a  tolerable  clearness  of  under- 
standing;  and  the  two  speeches  which  he 
made,  upon  moving  his  resolutions  the  year 
after,  may  justly  be  regarded  as  tiuishrd  "mo- 
dels of  eloquence  applied  to  such  subjects. 
The  fame  which  they  acquired  for  him  was 
great,  solid,  lasting;  and  though  they  might 
be  surpassed,  they  were  certainly  not  eclipsed, 
by  ihe  wonderful  resources  of  close  argument, 
profound  knowledge,  and  brilliant  oratory, 
which  Mr.  Canning  brought  to  bear  upon  the 
question,  and  of  which  no  one  more  constantly 
than  Mr.  Horner  acknowledged  the  trans- 
cendent merits. 

"  When  the  subject  of  the  Holy  Alliance 
was  brought  forward  by  Mr.  Brougham,  early      c  prom  Lorj  Brougham's 
in  the  session  of  1816,  Mr.  Horner,  who  had  |  pp.  643— G47. 


EFFECT  IN  EQUITY  OF  NOTICE  OF 

ifj'coq  saw 
irt««r» 
ft 


INCUMBRANCE. 


It  being  considered  that  the  late  case  oiJonet 
v.  Junes,  8  Sim.  633,  before  his  Honor  the  Wee 


Chancellor,  Hilary  Term,  1S38,  materially 
affects  the  doctrine  of  notice,  we  propose  to 
draw  the  attention  of  the  profession  to  it,  with 
the  view  of  inducing  further  inquiry.  In  that 
case  A.  mortgaged  an  estate,  first  to  o., 
secondly  to  C,  and  thirdly  to  D  ,  by  virtue  of 
a  power  reserved  to  him  by  his 
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settlement.  C.  had  no  notice  of  the  first 
mortgage;  D.  had  notice  of  the  first,  but  not 
of  the  second  ;  and  he  caused  a  notice  of  this 
mortgage  to  be  indorsed  on  the  settlement, 
which,  together  with  the  title  deeds,  was  in 
the  possession  oi  B.\  held  that  D.  did  not 
thereby  gain  priority  over  C. 

We  have  invariably  understood,  in  conform- 
ity  with  that  decision,  that  as  at  law  different 
conveyances  of  the  same  property  took  effect 
according  to  their  priority  in  time,  that  the 
same  principle  prevailed  in  equity  in  the 
absence  of  the  legal  estate  ;  in  fact,  that  the 
equitable  maxim  Qui  prior  est  tempore  potior 
est  jure  always  prevailed.  We  are  not,  how- 
ever, aware  of  any  prior  decision  bearing  more 
closely  upon  the  point  than  Frere  v.  Moore, 
8  Price,  475,  in  which  Lord  Chief  Baron 
Richards  gave  full  effect  to  the  principle  we 
have  adverted  to,  by  expressly  deciding  that  a 
first  mortgagee  having  only  an  equitable  secu- 
rity, cannot  tack  a  subsequent  advance  to  his 
first  mortgage,  though  without  notice  of  the 
mesne  incumbrance  ;  and  although  Frere  v. 
Moore  was  not  cited,  it  was  expressly  con- 
firmed in  Jones  v.  Jones,  which  is  also  objected 
to  as  subverting  the  received  law  of  tacking. 

We  apprehend  this  objection  springs  from  the 
notion  that  the  effect  of  notice  by  a  subsequent 
to  a  prior  incumbrancer  virtually  affects  the 
estate,  and  gives  an  undue  importance  to  the 
fact  of  notice,  which  merely  affects  the  con- 
science of  the  party  to  whom  it  is  given,  without 
adding  the  security  of  the  estate  to  the  party 
giving.    This  appears  from  Peacock  v.  Burt,  in 
the  appendix  to  Coote  on  Mortgages,  in  which 
the  facts  were  that  Atkinson  executed  a  mort- 
gage in  fee  to  Cade,  who  in  1814  transferred  it 
with  the  legal  estate  to  Burcham  for  securing 
7800/.;  in  1815  Atkinson  mortgaged  the  equi- 
ty of  redemption  to  Mrs.  Smith,  for  securing 
2100/.,  who  thereupon  gave  notice  of  her 
security  to  Burcham,  who,  in  1816,  advanced 
900/.  to  Atkinson,  and  in  1817  joined  with  him 
in  conveying  to  Peacock  for  security  both 
sums  7800/.  and  900/.,  and  of  3300/.  (making 
12,000/.)  advanced  by  the  latter  to  Atkinson. 
The  estate  proving  insufficient  to  pay  both 
incumbrances,  the  question  was  whether  Pea- 
cock was  entitled  to  priority  in  respect  of  the 
whole  12,000/.,  or  whether  it  was  limited  to 
the  7800/.  due  at  the  time  Mrs.  Smith  gave 
notice  to  Burcham  of  her  security,  and  the 
present  Lord  Chancellor,  then  at  the  Rolls, 
expressly  decided  that  Mrs.  Smith's  notice  to 
Burcham  was  of  no  use,  and  that  her  security 
was  postponed  to  Peacock's.    How  far  Bur 
cham  may  have  been  answerable  over  to  Mrs. 
Smithv  in  respect  of  the  900/.,  or  the  whole,  or 
any  other  portion  of  her  2100/.,  are  questions 
not  within  the  present  inquiry,  but  the  correct 
answering  of  which,  we  apprehend,  would  go 
far  to  determine  the  value  of  notice  to  be 
proportionate  to  the   personal  ability  1 
character  of  the  party  to  whom  it  is  given. 

Neither  Jones  v.  Junes,  nor  Peacock  v.  Burt, 
are  opposed  to  the  rule  that  where  the  equities 
are  equal  the  legal  estate  prevails,  but  we  con- 
sider them  as  important  decisions,  tending  to 


remove  what  we  consider  to  be  an  erroneous 
impression  of  the  Taw  of  notice  ;  that  its  opera- 
tion is  as  equally  effective  upon  an  equity  of 
redemption  of  real  estate,  as  in  the  transfer  of 
a  chose  in  action,  for  the  completion  of  a 
transfer  of  which,  notice  to  the  legal  holder  of 
the  fund  is  absolutely  necessary.    (     C.  S. 

In  the  Vice  Chancellor's  judgment  in  Jones 
v.  Jones,  the  following  cases  are  cited  :  Beckett 
v.  Cordley,  I  Bro.  C.  C.  353,  which  Lord 
Eldon  notices  in  Ea  parte  Catcthorne,  1  Glyn. 
&  Jam.  240;  and  in  Martinez  v.  Cooper,  2  Russ. 
214,  Lord  Thurlow  twice  decided  that  where 
the  legal  estate  was  outstanding  in  a  first  mort- 
gagee of  two  subsequent  equitable  incumbran- 
cers, he  who  is  prior  in  time  must  be  prior  in 
equity.   In  the  present  case,  no  such  question 
arises  as  is  noticed  in  fFilloughby  v.  ffitlough- 
by,  I  T.  R.  763 — 772,  or  as  is  noticed  in  Evans 
v.  Bicknell,  6  Ves.  1/4 — 183,  where  Lord  Eldon 
alludes  to  what  fell  from  Mr.  J.  Buller,  in 
Goodtitlev.  Morgan,  1  T.  R.762;  for  the  third 
incumbrancer  has  not  got  in  the  legal  estate, 
nor  has  he  any  declaration  of  trust  from  the 
holder  of  it,  nor  has  he  possession  of  the  mort- 
gage deeds  conveying  the  legal  estate,  or  of 
auy  other  of  the  title  deeds.   He  gave  notice 
of  bis  incumbrance  to  the  first  mortgagee. 
The  fact  is,  that  upon  Harris's  answer,  and 
before  the  Master  as  well  as  in  the  argument 
at  the  bar,  the  case  of  Harris  was  attempted  to 
be  put  upon  the  decisions  in  Dearie  v.  Natl, 
3  Russ.  1  j  Loveridge  v.  Cooper,  3  Russ.  30 ; 
and  Foster  v.  Btackstone,  decided  by  Sir  John 
Leach,  and  afterwards  by  the  House  of  Lords. 
But  in  each  of  those  cases  the  subject  of  dis- 
cussion was  a  chose  in  action.   According  to 
what  is  said  by  Lord  Lyndhurst,  in  Foster  v. 
Cockered,  3  Clark  &  Fin.  456,  moving  to  affirm 
the  decree  in  Foster  v.  Blackstone,  and  ac- 
cording to  what  is  laid  by  the  present  Lord 
Chancellor  in  Peacock  v.  Burt,  (p.  607,  in  Mr. 
Coote's  valuable  treatise  on  Mortgages),  one 
principle  established  by  Dearie  v.  Hall,  and 
Loveridge  v.  Cooper,  was,  that  in  order  to 
complete  the  transfer  of  a  chose  in  action,  notice 
to  the  legal  holder  of  the  fund  is  necessary. 
It  is  stated  by  the  Lord  Chancellor  in  Hiern 
v.  Mill,  13  Ves.  319,  "there is  a  marked  dis- 
tinction between  a  real  estate  and  a  personal 
chattel ;  the  latter  is  held  bv  possession,  a  real 
estate  by  title."  Ed. 


SUPERIOR  COURTS. 


JLort  C&ancrllar'*  Court 

IN  LUNACY.— CONDUCT  OP  COMMITTEE. 

A  committee  of  a  lunatic  ought,  before  bring- 
ing or  defending  an  action  in  behalf  of  a 
lunatic,  to  have  the  sanction  of  the  Court. 


This  was  a  petition  presented  by  the  com- 
mittee of  a  lunatic,  and  it  prayed  a  reference 
to  the  master  to  ascertain  the  amount  of  costs 
incurred  bv  the  petitioner  in  respect  of  certain 
actioni  at  law,  brought  by  him  on  behalf  of  the 
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lunatic,  against  one  of  the  lunatic's  tenants. 
The  counsel  in  support  of  the  petition  said  he 
had  an  affidavit  stating,  among  other  reasons 
for  this  application,  that  there  was  not  suffi- 
cient time  to  apply  and  obtain  the  sanction  of 
the  Court  to  the  actions  before  they  were  com- 
menced. 

The  Lord  Chancellor  expressed  his  surprise 
and  regret  that  an  affidavit  was  sworn  contain- 
ing a  statement  of  facts  which  could  not  be 
true.  It  would  be  very  singular  indeed  that  a 
party  could  find  time  to  get  up  actions,  and 
yet  could  not,  as  he  alleged,  find  time  to  apply 
to  this  Court  for  its  sanction.  Expences 
enough  had  been  already  incurred  improvident- 
ly,  without  adding  to  them  the  further  costs 
of  a  reference.  It  might  have  been  easily  as- 
certained that  the  party  against  whom  the 
actions  were  brought,  were  not  worth  the  costs. 
The  prayer  of  the  petition  must  be  refused, 
with  costs. 

In  the  matter  of  a  Lunatic.  Sittings 

at  Lincoln's  Inn  after  Trinity  Term  1839. 


ft  oil*. 

PBACT1CB. — EXCEPTIONS  TO  BILL. 

The  time  for  answering  a  bill  having  expired, 
and  an  order  having  been  made  for  delivery 
of  papers  to  the  defendants  fur  the  purpose 
of  their  answer,  and  an  application  having 
been  made  on  their  behalf  to  the  plaintiff' 
to  join  in  a  commission  to  take  their  ansicer, 
they,  instead  of  answering,  fled  exceptions 
to  the  bill  for  impertinence  :  Held,  that  the 
exceptions  were  irregular,  and  they  were 
ordered  to  be  taken  off  the  file  with  costs. 

The  bill  in  this  case  was  amended  on  the 
16th  of  April  last,  and  on  the  17th  an  appear- 
ance was  put  in  to  it  for  the  defendants,  and 
they,  on  the  30th  of  May,  obtained  an  order 
for  the  delivery  of  certain  papers  for  the  pur- 
pose of  their  answer.  The  time  for  answering 
expired  on  the  5th  of  June,  and  on  the  6th 
the  plaintiff's  solicitor  received  an  application 
from  his  clerk  in  Court,  who  was  also  clerk  in 
Court  for  the  defendants,  for  the  names  of 
the  commissioners  on  behalf  of  the  plaintiff  to 
take  the  defendant's  answer  to  the  bill,  in  pur- 
suance of  a  dedimus  sued  out  by  them  for  that 
purpose.  The  plaintiff  refused  to  join  in  the 
commission,  whereupon  the  defendants,  on  the 
17th  of  June,  filed  exceptions  to  the  amended 
bill  for  impertinence.  The  plaintiff  now 
moved  that  these  exceptions  be  taken  off  the 
file  for  irregularity,  with  costs. 

Mr.  Pemberton,  and  Mr.  Beavan  in  support 
of  the  motion.  The  defendants  had  submitted 
to  answer  the  bill  by  suing  out  a  dedimus,  and 
by  the  application  to  the  plaintiff  to  name 
commissioners,  and  also  by  obtaining  the 
order  for  papers  to  enable  them  to  frame  their 
answer.  A  defendant,  after  taking  these  or 
any  steps  in  a  cause,  cannot  refer  the  bill  for 
impertinence.  Ferrar  v.  Ferrar  ;*  Anon  ;b  In 
re  Burton  ;*  Keeling  v.  HoskinsA 

a  1  Dicjsens.  170.       b  2  Ves.  sen.  631. 
«  1  Russ.  380.  d  2  Russ.  319. 


Mr.  Klndersley  and  Mr.  Rogers  opposed 
the  motion.   There  was  no  limit  to  the  time 
for  referring  a  bill  for  impertinence,  until  an- 
swer put  in  or  an  order  for  time  to  answer  is 
obtained  ;  no  such  order  was  made  in  this  case. 
The  suing  out  a  dedimus  did  not  preclude  the 
defendants  from  referring  the  bill.   And  as  to 
the  application  to  join  in  the  commission,  that 
came  from  the  plaintiff's  own  clerk  in  court. 
When  the  defendants  laid  a  copy  of  the  bill 
before  counsel,  with  the  necessary  instructions, 
he  advised  them  to  file  exceptions  for  imperti- 
nence, which  were  filed  accordingly  without 
delay.    It  was  immaterial  that  the  time  for 
answering  had  expired,  as  the  defendants  did 
not  apply  for  an  extension  of  time  to  answer, 
and  the  plaintiff  took  no  step  to  put  them  in 
contempt,  they  were  still  entitled  to  refer  for 
impertinence.    They  referred  to  Nedby  v. 
Nedby*  as  an  analogous  case. 

Lord  Lang  dale,  M.  R. — The  question  is, 
whether  the  exceptions  for  impertinence  ought 
to  remain  on  the  file.   The  bill  was  amended 
on  the  16th  of  April,  and  seven  weeks  allowed 
to  put  in  an  answer  expired  on  the  5th  of  June. 
The  defendants  have  employed  the  same  person 
for  their  clerk  in  court  as  the  plaintiff  has. 
On  the  6th  of  June  that  clerk  in  court  writes 
to  the  solicitors  of  the  plaintiff,  calling  upon 
them  to  join  in  a  commission  to  take  the  de- 
fendants' answer.   It  is  said  that  he  did  this  as 
the  clerk  in  court  of  the  plaintiff,  but  I  must 
consider  that  this  step  was  suggested  to  him 
by  his  duty  as  the  clerk  in  court  of  the  de- 
fendants.   After  the  time  for  answering  had 
expired,  and  an  intimation  had  been  given 
that  an  answer  was  about  to  be  put  in,  these 
exceptions  for  impertinence  were  filed.  And 
I  think  it  is  not  immaterial  to  notice,  that  an 
order  was  obtained  for  papers  to  be  taken  out 
of  court  to  prepare  the  answer.    It  appears  to 
me  that  such  steps  have  been  taken  by  the 
defendants  as  preclude  them  from  referring 
the  bill  for  impertinence.   The  motion,  there- 
fore, must  be  allowed,  and  the  exceptions  taken 
off  the  file  with  costs. 

Beavan  v.  Water  house  ~*nd  others,  at  the 
Rolls,  June  26th,  1839. 


TRUSTEES.  —THEIR  DUTIES  AND  LIABILITIES. 

One  of  two  executors,  without  the  consent  of 
the  other,  lent  trust  money  on  the  security 
of  an  estate  contracted  to  be  purchased  by  a 
testator,  whose  trustees  were  directed  by 
him  to  complete  the  purchase,  one  only  of 
these  trustees  joining  in  deed,  declaring  tlutt 
the  estate  should  l>e  subject  to  the  repayment 
of  the  money  lent  by  the  executor.  Held, 
that  the  security  teas  not  sufficient,  and  the 
executor  was  ordered  to  pay  the  money  into 
Court,  with  costs  of  suit. 

William  Goodwin  died  in  1834,  having  by 
his  will,  dated  January  1833,  given  to  his  wife 
for  her  life,  the  interest  of  1000/.,  a  legacy  left 
to  him  by  a  deceased  brother,  and  deposited  at 
the  date  of  the  will  and  time  of  his  death,  with 

*  8  Sim.  334. 
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Mr.  Hart,  a  banker.  And  he  directed,  that 
after  his  wife's  death  the  said  1000/.  should  be 
divided  between  George  and  Elizabeth  Good- 
win, his  nephew  and  neice,  with  an  ultimate 
remainder,  in  case  of  their  death  under  age 
&c,  to  the  testator's  next  of  kin  ;  and  he  ap- 
pointed his  wife  and  one  Michael  Clewley,  his 
executors,  and  they  proved  the  will;  and 
Clewley  shortly  afterwards  took  up  the  said 
1000/.,  and  advanced  the  same,  together  with 
200/.  in  ore  of  the  money  of  Mrs.  Goodwin,  his 
co-executrix,  without  her  consent,  to  a  Mr. 
Blair,  one  of  three  trustees  of  a  testator  of  the 
name  of  Bainbridge,  upon  the  security  of  an 
estate  which  Bainbridge  had,  before  his  death, 
contracted  to  purchase  from  a  Mr.  Dickens, 
and  which  contract  he  directed  his  trustees  to 
complete.  Several  transactions  in  respect  to 
that  estate  passed  between  Hart  and  Blair  and 
one  Orton,  who  had  previously  lent  Blair 
1200/.  to  complete  the  purchase.  It  was  to 
pay  that  sum  that  Clewley  lent  the  1000/.  and 
200/.,  upon  the  mere  security  of  a  deed  made 
between  Blair,  Hart,  and  himself,  whereby, 
after  reciting  among  other  things,  that  the  rents 
of  the  estate  had  been  received  by  Bainbridge'* 
trustees,  and  that  1539/.  had  been  paid  for  the 
estate,  of  which  sum  1200/.  had  been  advanced 
by  Orton,  and  339/.  by  Blair ;  it  was  declared 
that  the  said  estate  should  be  held  by  Hart  in 
trust  by  sale  or  mortgage  to  secure  to  Clewley 
the  repayment  of  the  1200/.  advanced  by  him, 
with  interest,  and  subject  thereto,  to  secure  to 
Blair  the  repayment  of  the  339/.  &c.  George 
and  Elizabeth  Goodwin,  the  testator  Goodwin's 
said  legatees,  not  approving  of  the  said  security, 
filed  their  bill  by  their  next  frieud,  against 
Clewley  and  Mrs.  Goodwin,  praying  that  the 
said  sura  of  1000/.  might  be  paid  into  Court, 
and  laid  out  in  proper  securities.  Clewley  by 
his  answer,  insisted  that  the  security  was  suffi- 
cient, and  said  the  1000/.  could  be  raised  and 
paid  into  Court  on  short  notice,  &c. 

Mr.  Pemberton  and  Mr.  Piggott  for  the 
plaintiffs  submitted  that  the  security  was  not 
sufficient.  All  the  trustees  of  Bainbridge's  will 
ought  to  have  been  parties  to  the  declaration 
of  trust,  and  it  ought  to  appear  on  the  deed 
that  the  purchase  money  was  not  paid  by 
Bainbridge  ;  but  by  Orton,  and  afterwards  by 
Clewley  out  of  the  trust  money.  Besides,  it  ap- 

5 eared  that  the  property  was  not  worth  more 
urn  1200/.  altogether. 

Mr.  Wright  far  Clewley  said,  Bainbridge  di- 
rected his  trustees  to  complete  this  purchase.  It 
nowhere  appeared  that  they  paid  the  money 
out  of  Bainbridge's  estate,  but  it  did  not  ap- 
pear that  Orton  advanced  1200/.,  and  that 
Clewley  advanced  the  1200/.  to  pay  off  Orton, 
and  he  now  stands  in  Orton's  place.  There 
was  no  evidence  that  the  security  was  not  suffi- 
cient. A  trustee  and  executor  was  not  bound 
to  change  the  securities  for  his  trust  money  at 
the  mere  will  of  the  cestui  qui  trust.  No  loss 
has  been  incurred,  and  the  money  can  be  called 
in  at  any  time, 

Mr.  Hall,  for  Mrs.  Goodwin,  said  she  had  ob- 
jected to  the  security  at  the  time  Clewley  was 
advancing  the  money,  and  she  afterwards 


brought  an  action  against  him  for  her  own  200/. 
She  was  under  all  the  circumstances  entitled  to 
her  costs  of  this  suit. 

Lord  Langdale,  M.  R.,  observed,  that  though 
there  were  two  executors,  this  security  was 
taken  by  one  alone,  on  an  estate  belonging  to 
Bainbridge,  which  had  been  purchased  by  him, 
and  the  contract  for  which  he  directed  to  be 
completed  by  his  trustees.  These  various 
charges  appeared  to  have  been  made  by  Blair 
aloue,  without  the  concurrence  of  the  other 
trustees  of  Bainbridge.  In  the  last  deed  it  was 
expressly  stated  that  in  consideration  of  the 
sums  advanced  by  Orton  and  Blair,  the  con- 
veyance should  be  on  trust  by  mortgage  or 
sale  to  raise  and  secure  the  repayment  of 
1200/.  and  interest,  to  Clewley,  and  subject 
thereto  upon  trust  to  secure  to  Blair  the  sum 
of  339/.  ;  and  it  was  declared  that  after  pay- 
ment of  these  sums  and  costs,  the  premises 
should  be  conveyed  to  the  use  of  the  trustees 
under  the  will  of  Bainbridge.  How  was  it 
possible  under  all  the  circumstances  to  con- 
clude that  the  money  paid  for  the  estate  was 
other  than  money  belonging  to  the  estate  of 
Bainbridge.  The  security  was  complicated 
with  the  accounts  of  Bainbridge's  estate,  and 
it  ought  not  to  have  been  taken  by  Clewley 
in  his  own  name.  It  might  be  observed  that 
it  was  proved  by  Blair  that  the  receipts  of 
Hart  should  be  good  and  valid  discharges. 
He  could  not  authorise  Hart  to  give  receipts 
without  the  concurrence  of  the  other  trustees. 
In  his  Lordship's  opinion  this  was  a  security 
which  ought  not  to  have  been  taken.  It  was 
said  that  Clewley  acted  under  the  advice  of 
Blair,  who  was  his  solicitor  but  he  (Lord 
Langdale)  thought  there  was  no  doubt  that  the 
money  had  been  advanced  by  him  for  the 
convenience  of  Blair.  The  money  must  be 
paid  into  Court  by  Clewley,  and  he  must  also 
pay  the  costs  of  the  suit. 

Goodwin  v.  Clewley. — Sittings  at  the  Rolls, 
June  28th,  1839.   

Ouecn'sf  Jim  rb,. 
[Before  the  Four  Judges.] 

COPYHOLD. — CHANCERY. — MANDAMUS. 

This  Court  will  not  by  mandamus  compel  the 
lord  of  a  manor  to  accept  the  surrender  of  a 
person  authorised  by  an  order  of  the  Court 
of  Chancery  under  the  provisions  of  the  1 1 
G.  4  8f  1  4,  c.  60,  to  convey  an  estate 
where  the  person  having  the  legal  estate  is 
dead  or  unknown,  but  will  leave  the  Court 
of  Chancery  to  carry  into  full  effect  its  own 
order. 

Quaere  whether  this  Court  has  jurisdiction  in 
such  a  case  ? 

Quaere  also  whether  the  statute  refers  to  copy- 
hold lands  ? 

In  this  case  a  rule  had  been  obtained,  calling 
on  the  defendant,  as  lord  of  the  manor  of  Minty, 
to  shew  cause  why  a  mandamus  should  not 
issue,  commanding  him  to  accept  the  surrender 
of  R.  R.  Goodricke.  The  object  of  the  appli- 
cation was,  that  Goodricke  might  be  enabled 
to  surrender  to  Sir  H.  Laurie  Bateman,  who 
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claimed  to  be  entitled  to  the  copyhold.  The 
affidavit  stated  that  on  the  27th  of  March,  1835, 
an  order  was  made  by  the  Court  of  Chancery, 
on  the  petition  of  Sir  H.  L.  Bateman,  to  en- 
quire whether  John  Wade,  deceased,  was  the 
trustee  of  the  legal  estate  in  the  said  copyhold. 
The  property  was  traced  to  have  been  in  John 
Wade  in  fee,  and  then  by  certain  deeds  of  1/38 
it  appeared  that  John  Wade  acknowledged 
that  at  that  time  he  was  entitled  in  his  own 
right  to  6ve-sixths  of  the  property,  and  that 
the  remaining  sixth  was  in  a  person  named 
Mary  Stork,  and  that  at  her  death  it  would  vest 
in  the  right  heirs  of  one  Sarah  Stork.  A  title 
was  then  deduced  from  the  said  Sarah  Stork 
to  Sir  H.  L.  Bateman,  who  thereupon  claimed 
to  Readmitted.  The  affidavits  in  opposition  to 
the  rule  set  forth  that  all  the  proceedings  in 
Chancery  took  place  without  the  knowledge  of 
the  lord  of  the  manor,  or  any  other  person 
claiming  title  under  him  to  this  estate.  It  ap- 
peared that  the  lord  of  the  manor  had  enjoyed 
the  estate  in  personal  possession  from  1820  to 
1833,  when  he  granted  it  out ;  and  that  in  1834 
one  Robert  Gordon  claimed  to  be  admitted  to 
the  estate,  whieh  was  also  claimed  by  Sir  H.  L. 
Bateman,  and  upou  the  same  title,  namely,  that 
of  S.  Stork. 

Mr.  Kelly  and  Mr.  R.  V.  Richards  shewed 
cause  against  the  rule.  The  grant  of  the  man- 
damus to  admit  would  be  to  decide  the  title  to 
this  property.  Yet,  it  is  clear  that  the  title  is 
disputed,  and  other  parties,  who  are  claimants 
to  it,  are  not  before  this  Court ;  there  is  no 
case  made  out,  to  justify  the  interference  of 
this  Court.  The  question  depends  on  the  1 1 
Geo.  4,  and  1  W.  4,  c.  GO,  s.  8.*  The  first  oh. 
jection  is,  that  if  copyhold  estate  is  within  this 
statute,  which  is  doubtful,  then  the  statute 
gives  to  the  Court  of  Chancery  the  power  to 
obviate  the  inconvenience  arising  from  the 
death  or  absence  of  the  party  entitled  to  convey, 
and  this  Court  has  no  power  to  interfere  at  all 
in  the  matter.  It  has  often  been  thought,  that 
this  Court  ought  not  to  interfere  by  mandamus, 
when  the  law  gives  another  remedy ;  but  the 

objection  to  its  interference,  is  still  stronger, 

 ,  

*  By  which  it  is  enacted,  **  that  where  any 
person  seised  of  any  land  upon  any  trust,  shall 
be  out  of  the  jurisdiction  of,  or  not  amenable 
to  the  process  of  the  Court  of  Chancery,  or  it 
shall  be  doubtful,  where  there  are  several 
trustees,  which  of  them  was  the  survivor  j  or 
whether  the  trustee  last  known  to  have  been 
seized  as  aforesaid  be  living  or  dead,  or  if  known 
to  be  dead,  it  shall  not  lie  known  who  is  hi* 
heir ;  or  if  any  trustee  seized  as  aforesaid,  or 
the  heir  of  any  trustee  shall  neglect  or  refuse 
to  convey  such  land,  for  28  days  next  after  a 
proper  deed  for  making  such  conveyance  shall 
nave  been  tendered  for  his  execution,  or  by 
an  agent  duly  authorised  by  any  person  entitled 
to  require  the  same ;  it  shall  be  lawful  for  the 
Court  of  Chancery  to  direct  any  person  whom 
such  court  may  think  proper  to  appoint  for 
that  purpose,  in  the  place  of  the  trustee  or 
heir,  to  convey  such  land  to  such  person,  and 
in  such  manner  as  the  said  court  shall  think 
proper. 


!  Queen's  Bench 

when,  as  in  this  case,  another  court  ft,  bV  the 
provisions  of  the  statute,  seised  of  the  whole 
authority  in  the  matter.   The  statute  contem- 
plates the  case  of  one  person  being  the  tmi 
doubted  owner,  and  of  the  trustee  or  hid  heir 
being  dead  or  not  known  ;  and  then  it  gives 
power  to  the  Court  of  Chancery  to  do  that 
which  could  not  be  done  without  this  enact- 
ment, namely,  to  put  an  end  to  the  trust  of  the 
unknown  heir,  and  to  appoint  another  trustee 
in  his  stead.   Sir  W.  L.  Bateman  has  petitioned 
the  Court  of  Chancery,  and  had  obtained,  as 
any  one  representing  himself  to  be  the  owner 
of  the  estate  would,  an  order  declaring  another 
person,  namely,  Goodricke,  appointed  to  con- 
vey, but  he  has  suppressed  the  fact  that  doubts 
are  entertained  as  to  his  equitable  title,  and  has 
alleged  that  the  legal  estate  is  out  in  a  trustee, 
and  that  his  heir  cannot  be  found.   In  the 
order  thus  granted  by  the  Master  of  the  Rolls, 
there  is  an  expression  that  Goodricke  Is  to 
convey  or  surrender  the  copyhold  estate.  There 
is  no  such  word  in  the  statute,  and  there  is  great 
reason  to  doubt,  whether  copyholds  were  In- 
tended to  be  included  in  the  statute.  TMr. 
Justice  Patteson. — The  second  section  wMet( 
is  the  interpretation  clause,  says,  that  fli*  pro- 
visions of  the  statute  "  relating  to  land,  shall 
extend  to  any  manor,  messuage,  tenement, 
hereditament,  or  real  property  of  whatever' 
tenure;"  and  those  renting  to  conveyances', 
shall  extend  to  a  **  surrender." — Lord  Denmafi, 
C.  J.— But  the  9th  section  speaks  of  leases, 
and  talks  of  a  surrender,  so  that  that  word 
might  be  satisfied  without  importing  copyhold" 
into  the  statute  b]    But  still  the  objection  re- 
main t  that  the  act  gives  certain  powers,  and, 
for  the  first  time  to  the  Court  of  Chancery,  and 
that  nothing  is  given  to  a  court  of  law.'  [Mr. 
Justice  Ltitledale.—Thh  Court  has  not  the  ma- 
chinery to  carry  the  statute  into  effect].  The 
Court  "of  Chancery  does  possess  power  sufficient 
for  such  a  purpose  :  it  possesses  the  same  power" ' 
to  enforce  an  order  in  this  matter,  which,  this' 
court  possesses  to  enforce  a  mandtmus.   In  a 
case  therefore,  where  the  title  of  the  person 
who  applies  for  the  mandamus  is  doubtful, 
where  tne  authority  to  do  what  is  necessary,  is 
clearly  given  to  another  court,  and  where  that 
court  possesses  better  machinery  for  carrying 
its  order  in  the  particular  case  into  effect,  than 
is  possessed  by  this  Court,  the  party  is  bound  to 
make  his  application  elsewhere,  and  cannot  call 
or  this  Court  for  its  interference. 

Mr.  Creswell,  and  Mr.  T.  D.  Whatley,  In  1 
support  of  the  rule.   The  circumstances  herfe'  ; 
shew,  that  what  is  asked  would  be  but  a  proper/ 
and  not  an  unnecessary  exercise  of  the  juris-  'j 

.  

b  Quart.    Is  not  the  word    surrender  "  in 
the  9th  section  merely  a  word  used  in  default  1 
of  any  other,  and  as  a  common  expression  to 
signify  giving  up,  and  being  applied  to  a  lease, 
must  it  not  have  its  common  acceptation  *  l1 
And  must  not  the  word  "  surrender  "  in  ■thkn» 
second  seetion  be  treated  as  vocabuUtm  ftmtp® 
and  so  designate  the  particular  surrender  »p-.r, 
plicable  to  a  copyhold  ?  See  Coke's  Copyholder/ 
s.  139. 
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diction  of  this  court  to  interfere  to  remedy  an 
ipKonrewence  arising  from  the  impossibility 
of  fiudintf  an  heir  to  the  trustee.  Ihe  defen- 
dant,^ not  asked  to  admit,  but  it  is  necessary 
that  there  should  he  a  surrender  before  there 
can.be  a  demaud  of  admittance,  and  before  the 
question  of  title  can  be  fairly  raised.  To  pre- 
vent that  question  of  title  from  being  properly 
raised,  this  preliminary  objection  is  taken. 
One  of  the  objects  of  ihe  act  is,  to  effect  the 
transfer  of  land  of  copyhold  tenure :  that  can 
only  be  done  by  surrender  and  admittance. 
The  general  expressions  employed  in  the  se- 
cond section,  must  clearly  include  copyhold 
land,  for  they  speak  of  "  all  land  of  whatever 
tenure."  The  order  here  applied  for,  proceeds 
on  the  finding  of  the  Court  of  Chancery,  that 
a  certain  state  of  facts  existed.  All  that  is 
asked  is,  that  the  Court  of  Chancery  having 
appointed  a  person  in  the  position  of  a  special 
heir,  for  the  purpose  of  doing  that,  which  if 
the  real  heir  had  been  found,  he  would  have 
been  obliged  to  do,  this  Court  will  compel 
the  lord  to  give  effect  to  that  order.  Good- 
ricke  is  in  the  situation  of  heir :  the  surrenderee 
will  be  admitted,  but  he  will  take  nothing 
from  the  lord,  "  for  no  interest  passeth  out  of 
the  lord,  and  these  admittances  shall  never 
bft  called-in  question  for  the  lord's  title,  be- 
cause they)  are  judicial  acts  which  every  lord 
is  boupd  to  execute."6  <  And  upon  admittance 
of  a  stranger  after  surrender,  the  lord  will  have 
the  fineA  ,  The  ilth  section  of  the  statute  di- 
rects what  shall  be  done  upon  the  prayer  of 
tie, party  entitled,  and  the  12th  section  ein- 
ppwer*  the  Lord  Chancellor  to  direct  the  party 
claiming  to  he  interested  to  file  a  bill.  In  both 
sections  therefore  the  proceedings  are  consi- 
dered as  ex  parte.  There  is  no  limitation  as 
to  the  applicability  of  the  statute,  for  the 
second  section  applies  to  cases  of  all  lands  of 
whatever  tenure.  Copyhold  lands  must  be 
within  such  a  description.  Besides  which  the 
legislature,  in  the  subsequent  act  of  the  4  &  5 
W.  4,  c.  23»  passed  for  the  purpose  of  further 
extending  the  operation  of  this  act,  has  by  ex- 
press terms  applied  its  provisions  to  copyhold 
property.  All  that  the  statute  authorizes  to  he 
done  in  Chancery  has  been  done  there,  and 
the  party  now  comes  here  to  carry  into  full 
effect  the  order  of  the  Court  of  Chancery ; 
this  is  the  more  convenient  court  and  will 
afford  him  the  readiest  remedy  for  the  evil  of 
which  he  complains.  The  granting  of  this 
rule  will  not  prejudice  the  interests  of  other 
parties.  The  rule  now  applied  for  is  an  ordi- 
nary rule  and  the  title  of  the  surrenderee  is  not 
before  the  Court,  nor  will  it  be  decided  by  this 
proceeding ;  but  unless  this  proceeding  is 
permitted  the  rights  of  the  party  now  applying 
will  be  in  fact  adjudicated  upon,  and  the  op- 
portunity he  seeks  for  fully  establishing  those 
rights,  will  be  denied  him.  The  Judge  in 
Equity  has  by  his  order  already  declared  an 
heir,  for, tho  purpose  of  conveying  the  estate; 
and  all  that  is  now  sought  is  to  enforce  the  or- 
der, thus  made. 

c  Coke's  Copyholder,  s.  41 .     <*  Id.  s.  fift 


Lord  Denman,  C.  J. — This  is  a  motion 
made  to  carry  into  effect  an  order  made  under 
an  act  of  parliament,  the  8th  section  of  which 
requires  that  when  trustees  of  the  real  estate 
are  out  of  the  jurisdiction,  or  are  not  known 
to  he  alive,  the  Court  of  (Chancery  shall  ap- 
point persons  to  convey.  It  is  said  that  in 
this  case  the  Court  of  Chancery  has  put  some 
person  in  the  situation  to  convey  the  property 
now  the  subject  of  discussion,  and  that  this 
application  is  to  compel  a  third  person  to 
allow  the  party  so  appointed  to  perform  the 
duty  for  which  he  was  appointed.  But  the 
Court  of  Chancery  has  the  power  to  direct  a 
conveyance  to  any  person  who  may  be  deemed 
by  that  Court  entitled  to  the  property.  Then 
is  not  this  application  at  least  needless?  We 
then  come  to  the  2d  section  of  the  statute,  in 
which  it  is  said  (here  is  Lordship  read  the  sec- 
tion). In  the  first  place,  it  is  contended  here, 
that  the  words  "  any  tenure  whatever "  are 
large  enough  of  themselves  to  include  copy- 
hold lands,  and  that  if  not,  at  least  they  are 
explained  by  the  provisions  of  a  subsequent 
statute  to  include  such  lands.  It  is  also  said, 
that  the  power  to  take  the  surrender  and 'direct 
the  admittance  arises  on  this  interpretation 
clause.  Suppose  all  this  to  be  so,  still  I  can- 
not discover  why  the  Court  of  Chancery  has 
not  the  power  to  direct  a  surrender  and  a 
conveyance ;  for,  if  that  is  the  proper  mode  of 
dealing  with  the  property,  that  Court  would 
take  care  that  it  should  be  done.  It  is  not  for 
us  to  intrude  ourselves  into  an  incidental  part 
of  a  case  that  is  before  the  Court  of  Chancery, 
when  that  Court  has  the  power  to  see  that  all 
which  it  thinks  right  to  he  done  is  done.  I 
apprehend  that  the  right  for  us  to  interfere  is 
not  necessarily  given  by  this  statute,  and 
therefore  that  we  ought  not  to  interfere,  hut 
ought  to  leave  the  matter  to  that  Court  which 
is  more  competent  to  do  full  justice  to  all  the 
parties  who  may  set  up  claims  to  a  disputed 
property. 

Mr  justice  lAttledale. — It  is  only  of  late 
years  that  this  Court  has  interfered  with  lords 
of  manors  as  to  surrenders  and  admittances. 
Even  so  lute  as  The  King  v.  Rennett*  an 
application  for  a  mandamus  to  compel  the  lord 
of  a  manor  to  admit  has  been  refused.  It 
seems  to  me  that  the  Court  of  Chancery  has 
an  original  jurisdiction  over  all  these  matters, 
and  in  this  case  it  is  more  proper  that  that 
Court  should  investigate  the  question,  and  see 
what  is  proper  to  be  done,  as  it  has  the  power 
of  calling  all  the  parties  interested  before  it — 
a  power  which  this  Court  does  not  possess. 

Mr.  Justice  Patteson. — We  are  here  asked 
to  consider  Mr.  Goodricke  as  the  heir  at  law 
of  the  person  last  seised,  and  to  direct  that  his 
surrender  may  be  accepted.  Unless  we  so 
consider  him,  it  is  clear  that  we  have  no  right 
to  interfere.    It  is  only  in  comparatively  mo- 

•  2  Term  Rep.  197.   But  see  The  King  v. 
The  Brew*r»%  Company,  3  Barn.  &  Cres.  172; 
^  The  King     H'iUon,  10  Barn.  &  C.  80 ;  and 
The  King  v.  The  Lord  of  the  Manor  of  Hex- 
ham, 13  L.  O.  43;  2  Har.  &  Wol.  396. 
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dern  times  that  thU  remedy  by  mana\ttnus  bas 
been  adopted,  and  even  then  it  has  never  been 
exercised  to  compel  the  lord  to  accept  a  sur- 
render but  from  the  actual  tenant  on  the  roll, 
or  from  his  heir.  The  heir  may  surrender 
before  admittance,  and  the  lord  he  compelled 
to  accept  the  surrender'.  The  lord  would  not 
by  that  acceptance  sustain  any  injury,  for  no 
one  could  get  possession  but  on  the  payment 
of  lines .  The  real  heir,  if  forthcoming,  would 
have  to  pay  them.  Now,  can  we  look  upon 
Mr.  Goodriche  as  the  heir  at  law?  We  can- 
not in  this  proceeding  see  our  way  on  that 
question.  The  Court  of  Chancery  could  more 
satisfactorily  investigate  it.  The  act  does  not 
say  that  the  man  who  is  appointed  by  that 
Court  shall  have  the  legal  estate ;  but  that  he 
may  execute  a  conveyance,  which  shall  be  as 
effectual  as  if  executed  by  the  heir.  Unless 
we  are  prepared  to  say  that  in  fact  Mr.  Good- 
riche  has  the  legal  estate,  we  cannot  inter- 
fere. We  have  not  all  the  parties  before  us, 
and  cannot  come  to  such  a  conclusion. 

Mr.  Justice  ffilliams  concurred. 

Rule  discharged.— The  Queen  v.  J.  Pitt, 
T.  T.  1839.   Q.  B.F.J. 


LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 


Tithes  Commutation  Act  Amendment. 
Bills  of  Exchange.  No.  2. 
Turnpike  Acts  Committee. 
Annual  Indemnity. 

W  -"Of* 
y^ouie  of  Common*. 

To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  J  ustices.  Lord  J ohn  Russell. 
[In  Committee-] 

Small  Debts  Court  Bills  No.  2,  for  the  follow- 
ing places  :— 


Liverpool, 
Newton  Abbot, 
Pontefract, 
Tavistock, 
West  Ham. 

Mr.  Pryuie. 


Kauai  attcntf 

19th  July. 

Protection  against  Bankruptcy. 
Borough  Court  Proceedings. 

#ou*e  of  fcurttf. 

To  amend  the  jurisdiction  for  the  Trial  of 

Election  Petitions.         [In  Committee.] 
To  amend  the  Law  touching  Letters  Patent  for 

Inventions.  [For  second  reading.] 

To  amend  the  Law  relating  to  the  Custody  of 

Infants.  [In  Committee.] 

To  amend  the  Law  relating  to  double  and 
treble  Costs.  [For  second  reading.] 

To  amend  the  Imprisonment  for  Debt  Act 

[In  Committee.] 
For  the  Enfranchisement  of  Lands  of  Copy- 
hold and  Customary  Tenure. 

[For  second  reading.] 
To  regulate  the  Proceedings  in  the  Stannary 

Courts.  [For  third  reading.] 

To  regulate  the  Metropolis  Police. 

[In  Select  Committee.] 
For  registration  of  Births,  &c. 

[For  second  reading.] 
To  regulate  the  City  Police. 

[In  Committee.] 

Small  Debts  Bills  for— 
Nottingham, 


Bury  (Lancashire), 
Kingsbridge  and 

Dodbrooke, 
Leeds, 
Liskeard, 

To  abolish  Grand  Juries. 

For  regulating  the  High  Court  of  Admiralty. 
[In  Committee.] 

For  the  registration  of  Parliamentary  Electors. 
[In  Committee.]    Mr.  Attorney  General. 

Controverted  Elections.  Lord  Mahon. 

[For  2d  reading.] 

To  alter  and  amend  the  Laws  relating  to  Sewers. 
In  Committee.]       Mr.  Christopher* 

For  relieving  Poor  Persons  from  Rates. 
[For  2d.  reading.] 

Bills  passed. 
Highways,  No.  2. 

The  14  Small  Debt  Court  Bills  now  in  Com- 
mittee before  the  House  of  Lords.  See 
List,  supra. 

Bills  postponed. 

County  Courts. 
Small  Tenements. 
Registration  Court  of  Appeal. 


Newark, 
Rotherham, 
Aberford, 
Hatfield, 
Warrington, 
Oldham, 


Grantham, 
Rochdale. 
Eckington, 


Chesterfield, 
Worksworth, 
Belper. 
f>  Committee.] 


THE  EDITOR'S  LETTER  BOX. 


The  letter  in  opposition  to  the  renewed  pro- 
posal of  "Legal  Distinctions"  at  the  Ex- 
amination of  Persons  applying  to  be  admitted 
on  the  Roll  of  Attorneys,  shall  be  inserted. 
We  think  the  proposal  not  so  objectionable  as 
it  was  sometime  ago. 

We  cannot  insert  the  Queries  which  have 
been  sentu*,  without  the  result  of  some  research 
on  the  subjects  to  which  they  relate. 

The  names  which  have  been  sent  us  as  Mas- 
ters Extraordinary  in  Chancery  are  not  pub- 
lished in  the  London  Gazette,  from  which  our 
list  is  compiled.  We  are  aware  that  it  is  not 
necessary  to  the  validity  of  the  commission 
that  the  names  should  appear  in  the  Gazette, 
but  we  cannot  rely  on  a  list  which  is  un- 
authenticated. 

The  communications  of  J.  C. ;  W.  C.  Jr. ; 
A.;  and  "  Civis,"  are  unavoidably  deferred 
till  our  next. 
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 "  Quod  magis  ad  nos 

Pertinet,  et  nescire  malum  est,  agitamas." 

Horat. 


FIRST  REPORT 

OP  THE 

REGISTRAR  GENERAL  OF  BIRTHS, 
DEATHS,  AND  MARRIAGES. 


Wb  extract  from  this  report  the  following 
passages  regarding  the  alphabetical  indexes  to 
and  abstracts  of  the  returns.  The  indexes 
will  evidently  facilitate  the  search  for  entries 
which  may  be  required  in  the  way  of  evidence 
by  practitioners;  aud  the  abstracts  of  the 
returns  furnish  important  data  with  reference 
to  the  average  mortality  in  the  several  parts 
of  til 6  kingdom. 

"The  duties  performed  under  my  more 
immediate  direction  upon  the  receipt  of  the 
certified  copies,  after  tne  termination  of  each 

Juarter  at  the  General  Register  Office,  are, 
st,  the  examination  ;  2ndly,  the  arrangement ; 
3rdly,  the  formation  of  alphabetical  indexes ; 
and,  4thly,  the  compilation  of  abstracts. 

1.  After  such  a  preliminary  arrangement  as 
shall  prevent  the  confusion  and  intermixture 
of  papers,  each  leaf  of  the  certified  copies,  and 
each  entry  thereon,  is  subjected  to  a  strict  ex- 
amination. If  any  erasure,  interpolation,  in- 
formality, omission,  or  error,  or  defect  of  any 
kind,  is  thereby  detected  in  any  entry,  it  is 
immediately  noted,  with  a  reference  to  the 
entry,  in  a  form  furnished  for  that  purpose  j 
and  all  such  defects  as  require  explanation,  or 
may  at  any  future  time  cast  doubt  on  any 
matter  recorded  in  the  register,  are  made  the 
subjects  of  immediate  inquiry:  a  letter  is 
addressed  to  the  person  who  registered  the 
defective  entry,  and  his  explanatory  reply  is 
preserved  in  the  office  ready  to  be  referred  to 
in  the  event  of  explanation  being  deemed 
requisite  at  a  future  period.  Defects  which  do 
not  require  explanation,  and  can  lead  to  no 
mistake,  are  also  noticed  in  communication 
with  registrars,  in  order  that  such  errors  may 
be  avoided  in  future,  and  that  nothing  may  be 
wanting  which  can  be  effected  by  the  super- 
intendence of  a  Central  Office  to  render  per- 
fect the  registration  conducted  by  them.  The 
number  of  letters  addressed  to  registrars  of 
births  and  deaths,  and  of  marriages,  on  the 
subject  of  the  transmission  of  the  certified 
copies  for  the  first  year,  and  of  circumstances 
noticed  therein  on  examination  of  the  same, 
has  been  10,831.  The  number  of  letters  ad- 
dressed during  the  same  period  to  clergymen 
of  the  Established  Church,  with  respect  to 
vol.  xviii.— NO.  539. 


their  certified  copies,  and  solely  on  the  subject 
of  such  defects  therein  as  required  explana- 
tion, has  been  3221 ;  and  I  have  much  plea- 
sure in  acknowledging  the  promptness  and 
courtesy  with  which  (with  very  few  exceptions) 
i  the  clergymen  who  have  been  thus  addressed 
have  afforded  the  explanation  required. 

"2.  After  the  examination  of  the  certified 
copies  of  a  quarter  of  a  year,  the  leaves  are 
arranged,  paged,  and  bound  in  volumes,  for 
preservation  and  reference,  regard  being  had 
in  such  arrangement  to  locality,  so  that  entries 
registered  in  the  same  district  shall  never  be 
far  apart,  and  those  which  belong  to  the  same 
county  shall,  with  few  exceptions,  be  found  in 
the  same  volume.  The  certified  copies  for 
each  quarter  are  kept  distinct,  as  are  also 
those  in  each  quarter  of  births,  of  deaths,  and 
of  marriages.  The  certified  copies  so  arranged 
and  bound  are  kept  deposited  in  fire  proof 
cases. 

"  3.  A  separate  alphabetical  index  is  made 
for  reference  to  the  births  of  each  quarter, 
another  for  the  deaths,  another  for  the  mar- 
riages, being  twelve  separate  indexes  for  refer- 
ence to  the  births,  deaths,  and  marriages  of 
the  whole  year,  containing  for  the  first  year  of 
registration,  ending  June  30,  1838,  958,630 
entries.   The  alphabetical  arrangement  is  that 
of  surnames,  and  it  is  carried  out  even  to  the 
last  letter  of  each  word ;  and  where  the  same 
surname  recurs  often,  the  alphabetical  arrange- 
ment has  been  extended  to  the  name  also. 
The  surname  to  which  this  arrangement  is 
applied  is,  in  the  case  of  birth,  that  of  the 
parent;  in  the  case  of  death  that  of  the  deceased 
person ;  in  the  case  of  marriage,  that  of  each 
of  the  parties  married.    There  is  thus  for 
marriages  a  double  reference ;  and  an  entry  in 
a  register  is  discoverable  by  turning  either  to 
the  surname  of  the  man,  or  to  the  anti-nuptial 
surname  of  the  woman.    The  indexes  also 
contain  the  name  or  (in  cases  of  birth  or  death, 
if  the  name  be  unknown,)  the  sex.   They  also 
contain,  in  all  cases,  the  name  of  the  superin- 
tendent registrar's  district,  showing  thus  in 
what  part  of  the  kingdom  each  entry  was  re- 
gistered; and  they  contain  reference  to  the 
volume  and  page.   With  respect  to  the  mode 
in  which  this  laborious  and  extensive  work 
has  been  performed — a  work  far  exceeding  in 
magnitude  any  other  of  a  similar  kind  that  has 
ever  been  attempted  in  this  kingdom — it  will 
perhaps  be  sufficient  if  I  briefly  state  that  all 
the  particulars  required  for  insertion  in  the 
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index  are  first  transcribed  from  the  certified 
copies  on  papers  prepared  for  that  purpoge ; 
that  the  transcripts  are  separated,  sorted, 
arranged  in  complete  alphabetical  order,  and 
in  that  order  filed ;  and  that  they  are  then 
taken  off  the  files,  and  are  carefully  copied 
into  the  index  books  in  the  order  in  which 
they  had  been  arranged.  Both  trancription 
ana  indexing  are  checked  so  as  to  render  it 
almost  impossible  that  any  error  should  pass 
undetected.  By  means  of  arrangements,  of 
which  the  foregoing  is  a  brief  outline,  the  very 
extensive  work  which  I  have  before  described 
has  been  successfully  performed. 

I  need  not  enlarge  upon  the  advantages 
derivable  from  the  facilities  afforded  by  such 
indexes.  Obviously  desirable  as  it  is,  that 
important  records  like  the  certified  copies  of 
registers  of  births,  deaths,  and  marriages, 
should  be  placed  in  one  central  public  reposi- 
tory, the  advantage  of  such  accumulation  would 
be  comparatively  slight  if  easy  reference  to  any 
one  of  the  millions  of  entries,  which  will  he 
collected  in  a  few  years,  were  not  afforded  by 
a  systematic  arrangement,  and  a  complete 
method  of  alphabetical  indexing.  The  im- 
mense saving  of  time,  labour,  and  expense, 
which  is  thereby  effected,  cannot  be  appre- 
ciated by  a  mere  comparison  with  those  cases 
in  which,  the  place  of  the  register  of  baptism, 
burial,  or  marriage,  under  the  old  system, 
being  known  and  accessible,  little  trouble  was 
incurred  in  obtaining  a  copy  of  the  entry  re- 
quired. But  it  must  be  remembered,  that 
cases  have  occurred,  where,  the  register  of  a 
baptism,  burial,  or  marriage,  being  required 
for  legal  purposes,  no  person  living  has  been 
able  to  state  in  which,  of  all  the  parishes  in  the 
kingdom,  the  baptism,  burial,  or  marriage, 
liad  been  registered,  or  whether  it  had  been 
registered  at  all :  the  copies  deposited  with 
the  diocesan  registrars,  which  are  only  a  por- 
tion of  the  whole,  afforded  no  information  on 
the  point  in  question ;  and  a  search  through 
more  than  10,000  registers  has  been  abandoned 
as  hopeless.  In  sue*  a  case,  with  no  indica- 
tion but  the  surname  sought,  and  the  probable 
period  of  the  birth,  death,  or  marriage,  the 
search,  which  previously  was  a  hopeless  task, 
may,  with  respect  to  entries  in  the  new  regis- 
ters, be  accomplished  in  a  few  minutes. 

"4.  In  framing  the  general  abstracts  of  the 
number  of  marriages  and  of  births,  I  have  not 
attempted  to  specify  the  localities,  but  have 
given  one  statement  for  the  whole  kingdom  of 
England  and  Wales,  only  distinguishing  the 
number  of  marriages  or  of  births  registered  in 
each  quarter  of  a  year.  I  have  not  attempted 
it  because  I  could  perceive  no  advantage  de- 
rivable at  present  from  such  specification. 
The  number  of  marriages  in  any  one  year,  is 
an  unsafe  element  of  calculation,  in  attempting 
to  estimate  the  amount  of  population  even  foi 
the  whole  kingdom — but  utterly  unserviceable 
for  such  a  purpose  when  applied  to  portions  of 
the  kingdom  ;  for  it  must  be  alwavs  borne  in 
mind,  that  among  persons  married  in  any  given 
district  it  wUl  frequently  happen  that  one  of 
the  parties  is  an  inhabitant  of  another  district. 
The  number  of  births,  if  accurately  determined, 


is  an  important  basis  for  calculation ;  but  in 
this  first  year  of  registration,  the  number  of 
registered  births,  especially  in  the  two  first 
quarters,  falls  too  much  below  the  estimated 
actual  number  to  be  serviceable  in  that  respect; 
and  as  the  comparison  of  the  number  of  births 
and  of  deaths  in  any  given  portion  of  the  king- 
dom, can  be  UBeful  only  when  both  approximate 
very  nearly  to  the  truth,  I  shall  not  attempt  that 
which,  in  this  first  instance,  would  tend  only  to 
mislead,  but  which  I  hope  may  be  exhibited 
with  much  advantage  in  future  abstracts. 

"  In  the  abstract  of  marriages  for  the  year 
ending  June  30,  1838, 1  have  shown  the  num- 
ber of  those  solemnized  according  to  the  rites 
and  ceremonies  of  the  Established  Church,  and 
of  all  others  not  so  solemnized.  I  have  also 
attempted,  in  the  case  of  marriages  according 
to  the  rites  and  ceremonies  of  the  Established 
Church,  to  show  how  many  had  been  solem- 
nized by  special  license,  how  many  by  license, 
how  many  after  publication  by  banns,  and  how 
many  on  production  of  the  superintendent 
registrar's  certificate ;  and  I  have  done  this  to 
some  extent,  but  the  great  number  of  instances 
in  which  these  circumstances  have  not  been 
recorded  in  the  marriage  register,  precludes 
my  doing  it  fully.  I  have  not,  however,  on 
that  account  abandoned  the  attempt  at  this 
mode  of  classification,  but  have  exhibited  it  in 
its  present  incompleteness,  that  by  showing  the 
extent  to  which  it  has  been  frustrated,  I  may 
perhaps  draw  thereto  the  attention  of  the  clergy, 
and  induce  those  who  have  not  recorded  the 
particulars  above  mentioned,  to  register  them 
alwavs  in  future. 

"  in  the  abstract  of  deaths  (the  registration 
of  which  even  for  this  first  year  has  been  effected 
with  signal  success)  I  have  entered  into  more 
minute  details,  exhibiting  enumerations  of  the 
deaths  of  persons  of  each  sex  at  every  succes- 
sive year  of  age.  Such  details  are  of  acknow- 
ledged value,  as  data  for  determining  the  laws 
of  mortality — as  bases  for  calculations  mate- 
rially affecting  the  interests  of  millions.  Tables 
exhibiting  the  proportion  of  deaths  at  every 
successive  year  of  age,  are  among  the  most  im- 
portant materials  from  which  are  deduced  the 
true  principles  on  which  should  be  founded  the 
systems  of  life  annuities  and  of  life  insurance, 
and  the  rules  of  friendly  societies  established 
for  the  use  of  the  poorer  classes.  The  mate- 
rials hitherto  accessible  are  admitted  to  have 
been  loo  limited  for  framing,  satisfactorily, 
tables  to  regulate  the  amount  of  contribution 
at  various  ages,  by  which  members  of  such 
societies  may  become  entitled  to  allowances  in 
old  age,  or  to  sums  payable  at  death.  The 
insufficiency  of  the  data  hitherto  collected,  and 
the  contradictory  nature  of  the  several  tables 
founded  on  them,  are  strongly  set  forth  in  the 
report  of  the  Select  Committee  of  the  House  of 
Commons,  in  1827.  on  the  laws  respecting 
friendly  societies.  It  is  there  stated  that  "  ac- 
cording to  the  Northampton  tables,  out  of 
1000  persons  existing  at  the  age  of  25,  there 
survive  at  the  age  of  65,  343  persons.  By  the 
Carlisle  tables,  no  fewer  than  513  persons  will 
survive whereby  it  appears  "  that  a  society 
which  should  adopt  the  Northampton  tables 
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would,  if  the  mortality  amon£  its  members 
should  correspond  with  the  Carlisle  tables,  have 
three  annuitants  where  it  calculated  upon  two. 
Of  those  annuitants  moreover,  a  larger  propor- 
tion would  live  to  enjoy  the  annuity  for  a  con- 
siderable number  of  years;  for  instance,  of 
the  343  persons,  who  would  be  annuitants  ac- 
cording to  the  Northampton  table,  98  would 
live  for  15  years;  according  to  the  Carlisle 
tables  162  persons  would  survive  through  that 
period,  and  attain  the  age  of  80  years."  But 
still  more  clearly  will  it  appear  how  great  is 
the  want  of  further  facts  for  the  elucidation  of 
these  important  subjects,  and  the  establishment 
of  a  safe  standard  by  viewing  in  a  tabular  form 
a  comparison  of  the  various  results  of  seven 
approved  tables  of  mortality,  which  1  subjoin 
in  a  note  extracted  from  the  above-mentioned 
report.  The  recommendation  of  that  report, 
that  measures  be  adopted  for  making  "an 
accurate  and  extensive  collection  of  facts," 
whereby  may  be  facilitated  "  the  solution  of  all 
questions  depending  upon  the  duration  of 
human  life,"  is  at  length  carried  into  effect ; 
ample  materials,  thus  conducing  to  ameliorate 
the  condition  of  the  working  classes,  are  now 
afforded  in  the  certified  copies  of  registers  de- 
posited in  the  General  Register  Office  ;  and 
each  year's  accumulation  will  increase  the 
value  of  such  records,  by  augmenting  the  num- 
ber of  facts  upon  which  calculation  may  be 
lfrought  to  bear." 
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EXPLANATIONS  AND  CALCULATIONS  ON  THE 
CRIMINAL  TABLES  FOR  1838. 

Though  an  increase  in  the  number  of  cora- 
Liitments  cannot  be  received  as  conclusive 
proof  of  an  increase  of  crime,  inasmuch  as  it 
may  arise  from  a  more  active  and  vigilant 
police,  from  increased  faculties  of  prosecution, 
and  other  causes, — yet  it  may  justly  be  as- 
sumed, that  a  decrease  in  the  number  of  com- 
mitments, at  a  time  when  the  police  is  improved 
and  the  means  of  detection  as  well  as  the  facili- 
ties of  prosecution  are  also  improved,  may  be 
looked  upon  as  a  proof  of  the  decrease  of 
offences. 

The  Criminal  Tables  for  1 838  show  a  de- 
crease of  2*2  per  cent,  in  the  commitments,  as 
compared  with  the  great  increase  in  the  year 
preceding,  but  still  leave  an  increase  of  5*2 
per  cent ,  when  compared  with  the  average  of 
the  four  preceding  years,  the  gross  number 
being, — 

In  1834  .  22,451  In  1837  .  23,612 
1335  .  20,731  1838  .  23,094 
1836   .  20,984 

On  a  comparison  of  the  two  last  years,  there 
appears  to  be  a  decrease  in  twenty  English  and 
eight  Welsh  Counties,  and  an  increase  in 
twenty  English  and  four  Welsh  Counties.  In 
each  of  the  seven  English  Counties,  where  the 
increase  was  greatest  in  1837,  there  was  in  the 
last  year  a  decrease.  Middlesex  and  Surrey  were 
pointed  out  in  the  tables  of  1837  as  the  only  two 
English  counties  in  which  a  continued  decrease 
of  commitments  had  taken  place  during  the 


three  preceding  years.  This  decrease  has  con- 
tinued in  Surrey  :  iu  .Middlesex  there  is  an  in- 
crease, amounting  to  6*56  per  cent.  Of  the  great 
manufacturing  and  commercial  counties,  there 
is  a  decrease  in  Lancashire,  Yorkshire  and 
Staffordshire;  in  Warwickshire  the  numbers 
are  nearly  stationary.  In  the  twenty  English 
counties,  which  have  the  largest  manufactur- 
ing and  commercial  population,  there  is  a  de- 
crease in  ten  of  them.  In  the  twenty  counties 
also  which  have  the  largest  proportional  agri- 
cultural population  the  result  is  the  same, 
namely,  a  decrease  in  ten  of  those  counties. 

The  increase  or  decrease  last  year,  in  each 
of  the  six  classes  of  offences,  has  been 
as  follows,  viz. — 

1st  Class,  Offences  against  the  per-  Per  cent. 
son  8*1  increase. 

2nd   „   Offences  against  proper- 
ty, committed  with  violence  .  9*8  „ 

3rd        Offences  against  proper- 
ty, committed  without  violence  3*3  decrease. 

4th   „   Malicious  offences  against 

property      ....  21*9  „ 

5th   „    Forgery,  and  offences 
against  the  currency     .     .  10*3  increase. 

6th   „   Other  offences,  not  inclu- 
ded in  the  above  classes .     .24*4  decrease. 

It  has  been  shown  by  the  tables  of  the  four 
years  preceding  1838,  that,  whether  the  num- 
ber of  offences  prosecuted  had  increased  or 
diminished,  there  had  been  a  gradual  decrease 
in  the  portion  of  offenders  charged  with  offen- 
ces of  violence.  This  decrease  has  not  con- 
tinued during  the  last  year, — at  least  so  far  as 
the  number  of  offenders  committed  may  be  ta- 
ken as  a  just  criterion  (for  it  should  be  remem- 
bered that  the  punishment  for  the  worst  offences 
of  violence  being  greatly  reduced  by  the  acts 
of  the  1st  Vict.,  it  is  probable  that  the  lighter 
descriptions  of  this  class  of  offences  are  now 
proceeded  against  with  more  rigour,  and  indic- 
ted under  a  more  severe,  but  at  the  same  time 
more  correct  form,  than  they  would  have  been 
had  they  remained  subject  to  the  capital  pun- 
ishment). The  truth  of  this  remark  will  be 
evident  from  the  punishments  inflicted  for  stab- 
bing, wounding,  &c,  with  intent  to  maim, 
nearly  one  third  of  which  punishments  last 
year  were  such  as  persons  convicted  of  com- 
mon assaults  are  liable  to,  though  these  of- 
fences were  capital  until  the  passing  of  the 
Acts  of  the  1st  Vict.  The  proportion  charged 
with  offences  of  violence  comprised  in  the  two 
first  classes,  compared  with  the  total  number 
of  offences,  was —  Per.  Cent. 


1321 
14-80 


In  1834  .  17*44-1  In  183/ 

1835  .  16  25  }PerCent.  1838 

1836  .  1550  J 

This  computation  still  leaves  a  decrease  of  nearly 
1  per  cent,  last  year,  if  the  comparison  is  made 
with  the  average  of  the  four  preceeding  years. 

It  may  be  generally  remarked,  that  offences 
chiefly  committed  by  a  rural  population  have 
decreased, — such  as  cattle  stealing  and  sheep- 
stealing  in  the  3rd  class ;  nearly  all  the  of- 
fences of  the  5th  class,  but  particularly  the 
maciously  killing  and  maiming  of  cattle ;  and 
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in  the  6th  class,  the  offences  against  the  game 
laws  have  decreased  nearly  45  per  cent. 

'Hie  year  1838  is  the  first,  over  the  whole 
period  of  which  (with  an  exception  that  will  be 
pointed  out)  the  acts  of  the  1st  Vict,  have  been 
in  full  operation ;  and  such  alterations  have 
been  made  in  the  description  of  the  offences, 
and  in  the  division  of  the  sentences,  as  were 
necessary  to  show  clearly  the  effects  which 
have  resulted  from  the  extensive  abolition  of 
capital  punishments  and  the  reduced  severity  of 
the  secondary  punishments.  In  the  seventy-five 
heads,  under  which  crimes  have  been  defined 
in  the  criminal  tables,  every  offence  of  proba- 
ble occurence  is  separately  shown:  of  these 
heads,  the  offences  classed  under  no  less  than 
thirty-one  were  subject  to  capital  punishment 
after  the  passing  of  the  acts  of  the  /  th  and  8th 
Geo.  IV.,  in  1S27»  for  consolidating  and  amen- 
ding the  criminal  laws.  In  1832,  capital  pun- 
ishment was  abolished  for  cattle*  stealing, 
horse-stealing,  sheep-stealing,  larceny  to  the 
value  of  5/.  in  a  dwelling-house,  coining,  and 
forgery  (except  of  wills  and  powers  of  attorney 
to  transfer  stock) ;  in  1833,  for  house-breaking; 
in  1824,  for  returning  from  transportation ;  in 
1835,  for  sacrilege,  and  letter-stealing  by  ser- 
vants of  the  Post-office ;  and  in  1837,  by  the 
acts  of  the  1st  year  of  the  present  reign,  for  all 
offences  except — 


Murder  and  attemps  to  murder,  when  ac- 
companied with  injuries  dangerous  to  life ; 

Rape  and  carnally  abusing  girla  under  tea 
years  of  age ;  .  t 

Unnatural  offences ;  ■-  > 

Burglary,  when  attended  with  violence  id 
persons  j 

Robl>ery,  when  attended  with  cutting  or 
wounding  • 

Arson  of  dwelling-honses  or  ships,  when 
the  lives  of  persons  therein  are  endangered; 

Piracy,  when  murder  is  attempted ; 

Showing  false  signals  to  cause  shipwreck ; 

Setting  fire  to  her  Majesty's  ships  of  war,- 

Riot  and  feloniously  destroying  buildings; 

Embezzlement  by  servants  of  the  Dank  of 
England ; 

High  Treason. 

These  six  last  offences,  from  there  unfre- 
auent  occurrence,  have  not  found  heads  io 
the  tables,  so  that  of  the  offences  classed  under 
thirty -one  heads  in  the  tables,  which  remained 
capital  till  the  year  1833,  only  the  six  first  of 
the  foregoing  are  now  subject  to  the  extreme 
penalty  of  the  law. 

In  the  following  table  a  comparison  is  made 
of  the  capital  sentences  and  executions  in  each, 
year,  commencing  the  three  last  decennial 
periods : — 


OFFENCES. 


Arson  . . 

Burglary 
Cattle  stealing 
Coioing 

Feloniously  uttering  Counterfeit 

Coin  .. 
Forgery 
Horse  Stealing 
House  breaking 

Larceny,  in  dwelling-houses,  to 

the  value  of  40*. 
Larceny,  privately  in  shops,  to  the 

value  of  5*. 
Larceny,  on  Navigable  Rivers,  to 

the  value  of  40*. 
Larceny,  of  Naval  Stores,  to  the 

value  of  20*. 
Letter  stealing,  by  servants  of  the 

Post-Office 
Murder 

Shooting,  Stabbing,  &c,  to  mur- 
der or  maim 
Rape,  and  carnally  abusing  infants 
Riot  and  felony 
Robbery 
Sacrilege 
Sheep  stealing 
Sodomy 

Smugglers  —  being  feloniously 

armed  to  assist 
Transports — being  at  Urge  under 

Sentence 

Total  .. 


1818. 


I 


1828. 


Sentenced 
to  Death. 


7 

346 
27 


3 
86 
130 
150 

142 

41 

2 

4 

*  • 

13 

6 
2 

107 
7 

177 
1 


Executed. 


Sentenced 
to  Deatli. 


3 
17 
1 


24 
1 

2 


2 




1,254 


13 

1 
1 

•  ■ 

13 

•  • 

14 
1 


2 
171 

28 
6 

4 

42 
135 
353 

69 


1 

20 

20 

5 
2 

158 

7 
122 

2 

11 
7 


Executed 


3 
2 


4 
6 
11 


97   |  1,165 


18 

5 
3 

•  • 

5 
1 


59 


1838. 


Sentenced 
to  Death. 


Executed. 


1 

30 


25 

14 

7 
1 

35 


5 


116 
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In  the  first  of  the  above  periods,  in  1818, 
the  criminal  proceeding's  are  shown  at  a  time 
of  the  greatest  severity  of  the  criminal  Code. 
Between  that  year  and  1824  (on  the  recom- 
mendation of  a  committee  of  tbe  House  of 
Commons)  capital  punishment  was  abolished 
for  twenty  one  offences;  but  little  effect  was 
produced  on  the  numbers  sentenced  to  death 
or  executed,  the  remission  not  having  reached 
any  of  the  larger  classes  of  offences,  and  some 
of  the  offences  having  indeed  become  obsolete. 
In  1827,  on  the  passing  of  the  acts  for  the  con- 
solidation and  amendment  of  the  criminal  law, 
the  only  offence  in  the  list  of  crimes  in  the 
tables  in  which  any  alteration  of  the  capital 
punishment  was  made,  was,  that  the  amount  of 
theft  constituting'  larceny  in  a  dwelling-house 
a  capital  offence  was  raised  from  40*.  to  51. 
In  the  next  period,  therefore,  1828,  the  crimi- 
nal procedure  is  shown  after  the  passing  of  these 
laws;  and  in  1838,  the  results  produced  by 
the  abolition  of  capital  punishment  in  the 
years  1832,  3,  4,  and  5,  and  by  the  important 
changes  effected  by  the  acts  of  the  1st  Vict., — 
except  that  sixty  two  offences,  which  had  been 
committed  before  the  passing  of  these  acts, 
were  necessarily  indicted  as  capital,  though 
at  the  time  of  conviction  they  were  not  capital. 
These  offences  will  be  found  in  the  tables 
under  the  following  heads :  —  Shooting  at, 
Stabbing,  Wounding,   &c,    11 ;  Burglary, 
simple,  27 ;  Robbery,  simple,  23 ;  and  Riot 


[  and  Felony,  1  :  so  that,  in  fact,  the  number  of 
capital  convictions  last  year,  under  the  exis- 
ting laws,  were  only  54. 

t  Of  the  six  persons  executed  last  year,  two 
were  for  one  offence  in  Herefordshire  ;  one  in 
Lancashire ;  one  Warwickshire  j  one  in  Wilt- 
shire ;  and  one  in  Staffordshire.  The  changes 
in  the  laws,  and  their  more  lenient  administra- 
tion, will  be  made  strikingly  apparent,  when, 
in  comparison  with  these  uuinhers,  it  is  stated 
that  in  five  separate  years  of  the  last  twenty- 
live  years,  the  numbers  executed  have  exceeded 
one  hundred,  viz.— 

In  1813      .     <j.  .120 
1817      •      .  .115 

1819  .      .  .108 

1820  .      .  107 

1821  .      .  .114 

The  acts  of  the  1st  Vict,  have  both  directly 
and  indirectly  caused  a  great  reduction  in  the 
severity  of  the  secondary  punishments.  Of 
thirteen  offences  subject  to  transportation  for 
life,  for  six  of  which  that  punishment  was  a 
fixed  term,  the  period  has  been  reduced  to  a 
term  of  transportation  not  exceeding  fifteen 
years  as  a  maximum,  or  to  imprisonment  for 
any  term.  The  sentences  passed  during  each 
of  the  last  five  years  are  given  in  the  following 
table,  and  the  great  diminution  in  the  severer 
sentences  in  1 838  will  show  the  effects  of  these 
changes  in  the  law  : — 


1834 

1835 

480 
804 

523 
746 

668 

554 

2,50*1 
7 

2,325 
4 

6 

11 

303 

290 

1,582 
8,825 
727 

1,543 

8,0/1 
G51 

•  * 
■  • 

'  ■ 

*  • 


Death 

Transportation  for  life  .. 

„  15  years 

„  14  years 

„  10  years 

„  7  years 

other  periods  . . 
Imprisonment  for  3  years,  and  above  2 
years 

„  2  years,  and  above  one 

year 

„  1   year,  and  above  6 


,,  6  months,  and  under  . . 

Whipped,  Fined,  and  Discharged 


183G 


494 
770 

585 

2,249 
7 

l 

285 

1,455 
8,384 
535 


1837 


438 
G36 

f'6 
479 
179 
2,413 

12 

14 

394 

1,628 
10,258 
562 


i  I 


1838 


116 

266 
19 
708 
880 
1,862 

'-'25 
393 

l{  ,V!lO'>lJ»kl 

1,718 
10,262 


Comparing  the  numbers  in  this  table  senten- 
ced to  death,  or  to  transportation,  in  1338, 
with  the  average  of  the  four  preceeding  years, 
the  proportiou  those  numbers  bear  to  the  total 
convicted  is  as  folllows: — 

Avenue. 

1834-37  1838 

'roportion  sentenced  to — 

Death  1  in  32  3  .  .  1  in  145 

Transportation  generally  1  in  3*7  .  .  1  in  4*5 
for  Life    .   .    .  1  in  20*7  . .  1  in  63 
15  or  14  Years    .  1  in  26  4  .  .  1  in  23 
under  14  Years  .  1  in  6*5  ..  1  in  6*1 

But  instead  of  1  in  145  being  the  proportion 
sentenced  to  death  in  1838,  if  the  number  con- 


victed last  year  of  offences  not  capital  at  the 
time  of  conviction  (being  committed  before  the 
abolition  of  the  capital  punishment)  are  exclu- 
ded from  the  calculation,  the  proportion  will 
be  reduced  to  1  in  3 1 1 ;  so  that  the  sentence 
of  death  has  become  ten  times  less  frequent 
since  the  acts  of  1st  Vict,  than  before.  These 
results  will  be  made  more  apparent  by  a  com- 
parative detail  of  the  sentences  passed  upon 
some  of  the  larger  classes  of  offences  commit- 
ted without  violence ;  but,  in  making  the  com- 
parison, reference  must  be  had  to  the  increase 
or  decrease  of  the  total  numbers  convicted. 
The  four  first  offences  in  the  following  table, 
on  the  abolition  of  the  capital  punishment,  were 
made  subjett  to  transportation  for  life  as  a  fix- 
ed term,  and  remained  so  till  the  passing  of 
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the  acts  of  the  1st  Vict. :  for  the  next  offence, 
larceny  from  the  person,  the  extreme  penalty 
was,  by  these  acts,  reduced  from  transportation 


for  life  to  transportation  for  fifteen  years,  as  a 
maximum  term.  The  punishments  of  the 
other  four  offences  remain  unchanged. 


OFFENCES. 


■ 


1;,  % 


ISIS 
1828 
IMS 
ISIS 
1828 
1838 
181^ 
1828 

IS  18 
1828 
1838 

Larccnv  from  the  f  1834 
Person  ..\  1838 


Cuttle  Stealing 
Horse  Stealing 

Sheep  Stealing 

Larceny  in  a  dwel- 
ling-house 


2/ 

28 

]':i(>! 
i:is 
..  i 

1 20 

1  12 

74 


1  I 


14 
1 


11 


- 


>-5 

'  "5  I 


38  3!) 


! 

A.  . 
■z  <- 

r  ^4 


3 


- 


: 

- 


I 


93 


89 


Larceny 
vants 


uv 


;er 


{ 


1834 
1838  | 

Larceny,  simple.,  j  ; 

Receiving  Stolen  f  1834 
..  11838 
183  J 

1838  ' 


1 

(5(5 
4 
1 


Goods' 
Embezzlement  . .  j 


8/ 
42 
2 
1 


21 
141 

49 
28 
9 

312 
1 50 
CI 

22 

7 

3 


4!) 
281 

— 

54 


330 
31 
111 
98 
1,644 
1,47?* 
87 
CO 
33 

16 


i 


4 

f> 

oo 

6 
11 

8f> 
96 
21 
9 
6 
5 


17 


23 


41 
611 

555 
504 
I  723 
!  6,746 
8,176 
215 
234 
139 
182 


I 

9 
5 
5 
6 

83 
55 


27 
28 
26 
130 
188 
107 
177 
120 
225 
142 
74 
120 
1,163 
947 
655 
8M 
8,959 
10,057 
386 
333 
186 
210 


These  details  show  clearly  the  effects  which 
have  resulted  from  the  abolition  of  the  more 
severe  punishments,  not  only  directly  as  to  the 
particular  offences  to  which  the  acts  of  the  1st 
Vict,  relate,  but  also  as  to  all  other  offences, 
the  punishment  of  which  has  been  greatly  re- 
duced ;  and  thus  a  very  considerable  indirect 
effect  has  been  produced  on  the  general  ad- 
ministration of  the  criminal  law.  The  small 
proportion  of  cases  in  which  the  maximum  of 
the  reduced  punishments  has  been  resorted  to, 
— though  in  many  instances  the  offence  is  ag- 
gravated by  a  previous  conviction  of  felony, 
which  subjects  to  transportation  for  life,— is, 

Centesimal  Proportion  of  Persons  of  the 
different  Degrees  of  Instruction. 

1838      1837  1836 

Unable  to  read  and 

write  ....  34-40  ..  35'85  ..  33-52 
Able  to  read  and 

write  imperfectly  53-41  ..  52  08  ..  52  33 
Able  to  read  and 

write  well  .  .  .  977  9  46  ..  10  56 
Instruction  superior 

to    reading  and 

writing  well  .  .  0-34  ..  0  43  ..  0-91 
Instruction  could 

not  be  ascertained   2'08  ..   218  ..   2  68 


at  the  same  time,  a  proof  that  the  extensive 
reduction  of  punishments  by  the  alteration  in 
the  law  during  the  present  reign  has  not  ex- 
ceeded the  opinions  of  those  by  whom  the  law 
is  administered.  This  observation  applies  with 
peculiar  force  to  the  four  first  offences  in  the 
preceding  table  which,  as  before  stated,  were 
from  1832  to  1837,  subject  to  the  fixed  pun- 
ishment of  transportation  for  life. 

In  the  degrees  of  instruction  or  ages  of  the 
persons  proceeded  against  last  year  there  has 
been  but  little  change  as  compared  with  the 
preceding  years.  A  comparison  is  made  in  the 
following  tables : 

Centesimal  Proportion  of  Persons  of  the 
different  Ages. 


Aged — 

12  years  and  under  . 
16  yrs.  aud  above  12 


1838       1837  1S36 


21  years 
30  years 
40  years 
50  years 
60  years 
above  60  years 
unknown 


>> 

5> 


16 
21 
30 
40 
50 


1-68 
9-92 
29*13 
31-24 
1475 
702 
300 
1-58 
1-78 


1-52 
9  *  /  2 
29-23 
31-74 
1456 
665 
3-24 
1-55 
1-79 


1-  84 

9-71 
29«03 
31-42 
14-43 
676 
333 
1*40 

2-  08 


Secretary  of  State's  Office,  Whitehall 
\0th  May,  1839. 
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ADVENTURES  OF  AN  ATTORNEY 
IN  SEARCH  OF  PRACTICE. 

EXTRA  COSTS. 

We  lately  noticed  a  work  of  the  above  title, 
(see  p.  197,  ante,)  and  now  extract  the  follow- 
ing, on  the  important  subject  of  extra  cwts* 

'*  One  axiom  on  the  question  of  costs  is  so  ob- 
viously true,  that  we  cannot  avoid  surprise  at 
our  clients  so  often  losing  sight  of  it.   If  they 
wish  ooly  to  pay  their  attorney  like  a _»hoe- 
black,  they  will  soon  have  only  shoe-blacks  for 
their  attornies.   No  man  can  limit  himself  as 
to  the  extent  of  costs,  without  cramping  his  ex- 
ertions to  a  degree  that  may  prove  highly  inju- 
rious to  his  client's  interests.    The  casualties 
and  accidents  of  litigation  are  so  frequent,  and 
sometimes  so  expensive,  that  they  occasion 
more  expenditure  than  even  the  whole  of  the 
proceedings  that  go  on  in  the  accustomed 
course ;  and  if  the  cause  of  action  is  not  of 
sufficient  importance  to  warrant  costs  oat  of 
the  ordinary  routine,  if  necessary,  it  is  wiser  and 
more  honest  to  advise  the  client  to  submit  to 
his  loss.   This  maxim  must  be  received  cum 
grano,  certainly  ;  but  in  cases  where  character 
is  not  involved,  or  rights  ultra  the  subject- 
matter  of  the  litigation,  it  is  invariably  true. 
In  ordinary  actions  to  recover  debts,  or  dama- 
ges for  pecuniary  injury,  the  expence  resolves 
itself  into  mere  matter  of  arithmetical  calcula- 
tion j  such  actions,  however,  form  by  no  means 
the  staple  commodity  in  the  business  of  an 
eminent  attorney.   A  curious  instance  ot  this 
accidental  expenditure  to  a  small  extent,  once 
ocenrred  to  myself. 

I  was  engaged  in  acause  at  the  assizes  about 
fifty  miles  from  London.  It  stood  Erst  in  the 
paper  for  the  day  following  my  arrival.  I  had 
travelled  from  town  in  a  post  chaise  with  two 
of  my  witnesses,  one  of  whom  was  a  surveyor 
of  eminence,  who  had  been  subpoenaed  to  pro- 
duce his  report  of  certain  dilapidations.  This 
gentleman  was  one  of  the  convivial  corps,  re- 
markably corpulent,  jolly  and  good  humoured. 
On  arriving  at  the  assize  town  about  seven 
o'clock  in  the  evening,  I  placed  him  in  the 
post  that  he  had  been  anxiously  coveting  for 
some  three  or  four  hours  previously, — at  a 
table  ensconced  in  a  snug  box  in  the  coffee 


STOCKDALE  V.  HANSARD. 

Return  to  an  Order  of  the  Honourable  the 
House  of  Commons,  dated  1  July  1839 ; — 
/or,  a  Return,  in  detail  and  columns,  of  the 
whole  expenses  incurred  in  the  Trial  of 
Stockdale  r.  Hansard,  with  the  Names  of  the 
recipients  of  each  Sum,  and  the  sum  total 
expended,  and  to  be  paid  by  the  public— (so 
far  as  regards  the  expenses  incurred  and 
paid  by  Messrs.  Hunturd.) 
To  solicitors'  bill  for  services  performed  and 
expenses  incurred  in  the  defence  of  the  first 
action  (commenced  16th  October  1836; 
determined  Hilary  Term  1837  )  [Reci- 
pients, Messrs.  Parkes  and  Preston, 
Great  George  Street]       .      .  .£184  12  0 
To  solicitors'  bill  for  services  per- 
formed and  expenses  incurred  in 
the  partial  preparation  for  the 
defence  of  the  second  action 
(commenced  18th  May  1837 1 
determined  Trinity  Term  1839.) 
[Recipients  Messrs.  Parkes  and 
Preston,  Great  George  Street]       21   6  4 
Mem.] — The  defence  of  the 
second  action  was  trans- 
ferred to  the  Solicitor  of  the 
Treasury.] 
To  the  Sheriff's  demand  for  dam- 
ages and  costs  awarded  by  the 
judgment  given  on  the  trial  of 
the  second  action.  [Recipient 
Mr.  Burchell,  Red  Lion  Square]  390  14  0 
Total  Expense  incurred  and 
paid  by  Messrs.  Hansard    596  12  4 

James,  Luke  G.  &  Luke  J.  Hansard. 
Printing  Office,  9  July  1839. 


S'rf  >J-:  . 

A  Return,  in  detail  and  columns,  of  the  whole 
expenses  incurred  in  the  trial  of  Stockdale  v, 
Hansard,  with  the  names  of  the  recipients  of 
each  sum,  and  the  sum  total  expended,  and 
to  be  paid  by  the  public ; — (so  far  as  regards 
the  office  of  the  Solicitor  for  the  affairs  of 
Her  Majesty's  Treasury.) 

The  Attorney  General  .      .       j£354  18  0 

His  Clerk  .      .      .      .  10  10  0 

The  Solicitor  General  .      .      .  43    1  0 

His  Clerk .                   .  2   0  0 
Sir  Frederick  Pollock  .      .  .5190 

His  Clerk  .      .      .      .  2  10  0 

Sir  W.  W.  Foliett       .      .      .  43    1  0 

His  Clerk  .      .      .      .  2   0  0 

Mr.  Wightman    .      .      .      .  43    1  0 

His  Clerk  .      .      .      .  2  10  0 

Mr.  Gurney,  Short-hand  Writer  .  93   4  8 

Mr.  Cox,  a  Witness     .      .      .  110 

Mr.  Hill  -  ditto  .      .      .  110 

Mr.  Cope  -  ditto               .      .  110 

Mr.  Northcroft,  Law  Stationer    .  1112  6 

Messrs.  Vacher   -   ditto    .      •  0  110 

Court  Fees  .      .      .           1  •  3  10  0 

Mr.  Howard,  Plaintiff's  Attorney  .  0  13  4 

Letters,  messengers  and  coach-hire  1  17  0 

Total 

8  July  1839. 


.£669  11  6 
Geo.  Maule. 


room,  with  his  favourite  dish  before  him,  a 
bottle  of  the  best  port,  and  such  a  fire  by  his 
side  as  one  views  with  pleasure  in  a  raw,  cold 
evening  in  March.  He  had  been  up  with  me 
all  the  preceding  night,  discussing  evidence. 
I  now  told  him  to  discuss  his  steak,  make  him- 
self comfortable,  and  go  to  bed,  while  I 
atteuded  the  consultation.  Mr.  Baron  Gurney 
was  my  counsel ;  a  man  that  no  flaw  in  evi* 
dence  could  escape.  ^'  ^m;<.ji 

"  Has  Mr.  Gubble  been  served  with  a  ducvj 
tecum,  Mr.  Sharp?  f      *  • 

M  Yes,  Sir."  .wrtwra^ 
"  Where  is  his  report  ?"  JnamJaioq 
**  Here  Sir."  (producing  it.)  i  t  -  - 

"  This  !"  said  Gurney.  "  This  can  never 
be  the  original :  it  is  too  neat  and  methodical. 
Where  are  the  memorandums  from  whiclt  he 
prepared  it?" 
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It  had,  quite  escaped  roe  to  ask  for  them; 
yet  it  was  obvious  that  the  non-production  of 
them  would  seem  suspicious,  and  insure  the 
rejection  of  the  copy  as  evidence.  I  bustily 
returned  to  Gubble,  and  found  him  wrapt  in 
full  enjoyment :  the  cloth  removed  ;  the  bottle 
but  half  exhausted." 

After  much  difficulty  the  witness  is  dis- 
patched to  London — 

"  A  chaise  and  four  was  already  at  the  door ; 
poor  Gubble's  great  coat  and  boots  safely  de- 
posited within  it,  with  an  extra  blanket,  and  a 
second  bottle  to  keep  him  warm.  We  bundled 
and  heaved  him  into  the  chaise,  half  by  per- 
suasion, and  half  by  force,  and  cautioned  the 
boy  not  to  let  him  out  for  the  first  two  stages  j 
trusting  to  his  fears  and  his  good  sense  to  do 
the  rest,  when  he  was  sufficiently  awake  to 
reflect  on  it.  We  reckoned  rightly.  He  was 
back  by  ten  the  next  morning ;  entered  the. 
court  as  we  were  called  on,  unshaved,  undressed, 
but  elated  with  the  thought  of  his  activity; 
produced  his  pocket-book,  and  saved  the  cause, 
though  at  an  accidental  cost  of  some  five-and- 
twenty  pounds.  The  fault,  however,  was  not 
wine ;  for  I  had  cautioned  him  by  letter,  as  I 
always  do  on  such  occasions,  to  bring  with  him 
every  scrap  of  paper  that  he  possessed,  and  he 
told  me  that  he  had  done  so. 

These  accidental  "  aggravations  of  ex- 
pense" (it  is  the  best  term  I  can  invent  for 
them),  are  not  uncommon,  after  bestowing 
the  utmost  care  that  foresight  can  suggest.  A 
verisimilar  instance  has  occurred  to  my  recol- 
lection while  writing  the  preceding  oue.  It 
happened  to  me  during  my  clerkship,  and  is 
the  more  instructive,  because  it  shows  that 
even  the  discretion  of  a  clerk  must  sometimes 
be  largely  exercised  on  the  necessity  of  incurring 
extra  costs.  I  had  been  intrusted  with  the 
management  of  a  very  important  case,  involving 
the  interest  of  a  great  commercial  body,  as 
well  aa  the  personal  character  of  some  of  its 
members  holding  high  rank  in  the  city.  In 
this,  at  in  many  cases,  I  dare  not  be  more  par- 
ticular. It  was  deemed  of  such  consequence 
to  obtain  a  verdict,  that  the  witness  on  whose 
testimony  we  principally  relied,  had  been  main- 
tained in  seclusion  at  a  country  place  two  hun- 
dred miles  from  London,  for  nearly  two  years, 
at  an  expense  of  150/.  per  annum,  till  the  case 
was  ripe  for  trial.  All  this  time  he  was  vigi- 
lantly watched,  unknown  to  himself.  I  dared 
not  bring  him  to  town  till  the  day  but  one 
before  the  trial ;  but  that  was  time  enough  for 
mischief :  he  threw  himself  in  the  way  of  one 
of  the  defendants,  and  the  next  morning  he  was 
on  his  road  to  Calais.  As  soon  as  I  found  that 
be  was  missing,  I  reported  the  matter  to  Mr. 
Gnrney,  who  on  this  occasion  also  was  the 
leading  counsel.  It  was  one  of  the  many  qua. 
'•ities  of  this  distinguished  advocate,  that  he 
was  not  only  in  utrumque,  but  in  quodcunque 
paratu*.  I  was  almost  desperate  with  disap- 
pointment ;  but  while  be  felt  the  embarrrass- 
ment,  he  at  once  suggested  the  remedy.  The 
fellow-clerk  of  the  rascal  that  had  absconded 
was  almost  equally  familiar  with  the  facta  we 
wished  to  prove,  but,  as  we  feared,  still  less 
trustworthy. 


"  It's  bad  enough,  Mr.  Sbarpe,  bad  enough, 
certainly;  but  it  can't  be  helped;  subposna 
White." 

Away  I  started  to  suhpoana  Mr.  White ;  it 
was  still  early  in  the  day;  This  young  man 
was  engaged  in  the  counting-house  of  some 
merchants  in  the  city;  people  in  large  busi- 
ness. I  rang  the  bell,  and  was  answered  by 
one  of  the  clerks.  **  Is  Mr.  White  within  r" 
'*  I  will  inquire,  Sir."  I  waited  nearly  five 
minutes ;  and  thinking  that  so  simple  a  ques- 
tion might  have  received  a  more  speedy  answer, 
I  determined  to  follow  him  into  the  counting- 
house.  It  was  divided  by  railing  into  com- 
pounds. I  walked  up  to  the  railing  of  the 
nearest  desk.    "  Is  Mr.  While  within  ?" 

"  No,  Sir." 

"  When  do  you  expect  him  ?" 

*'  It  is  very  uncertain." 

*'  Where  does  he  live  r" 

-  At  Walworth." 

"  The  street." 

"  I  don't  know,  Sir." 

During  this  parley  I  kept  my  eyes  about  me, 
and  observed  that  several  of  the  clerks  bent 
their  heads  over  their  desks,  while  two  or  three 
were  obviously  restraining  laughter  with  some 
difficulty.  I  affected  to  be  considering  what  I 
should  do,  while  in  reality  I  was  counting  the 
clerks,  and  comparing  their  numbers  with  the 
hats  which  I  saw  hung  up  against  the  wall. 
There  was  a  hat  too  many,  and  a  vacant  desk. 
"  So  ho  !"  thought  I,  to  myself,  "  the  seat  is 
still  warm ;"  for  I  was  an  old  sportsman,  while 
yet  a  very  young  man  ;  "  the  game  can't  be 
very  far  off,"  and  then  without  more  ceremony, 
I  opened  the  door  of  the.  compound,  and  seat- 
ing myself  on  the  vacant  stool,  said  I  would 
leave  a  note  for  him.  I  fonnd  the  keys  in  the 
lock,— an  additional  proof  that  my  suspicions 
were  correct.  Under  pretence  of  looking  for 
some  paper,  on  which  to  write  my  note,  I 
opened  the  desk ;  found  in  it,  after  tumbling 
over  some  loose  papers,  a  letter  with  his  ad- 
dress at  Walworth ;  and  then,  saying  that  I 
had  changed  my  mind  as  to  writing,  and  would 
call  again  in  the  evening,  I  quitted  the  house. 
I  lost  no  time  in  sending  off  a  messenger  express 
to  Dover,  with  a  copy  of  the  subpoena,  and  a 
description  of  his  person,  while  J  started  myself 
for  Walworth,  and  arrived  just  ten  minutes 
after  he  had  left  it  iti  a  chaise  for  Dartford  1  His 
servant  or  Bis  wife,  whichever  it  might  be, 
thinking  him  safely  off,  honestly  confessed  that 
he  had  absconded  to  avoid  service  of  the  sub- 
posna, having  long  expected  it :  he  was  actually 
in  the  counting-house,  when  I  had  called  there : 
the  clerk,  who  opened  the  door  to  me,  detected 
my  business  by  a  piece  of  red  tape  hanging 
out  of  my  pocket ;  and  whilst  1  was  catechising 
the  others  as  to  his  residence,  he  had  escaped 
by  another  door,  run  home  to  get  another  hat, 
and  bolted.  But  I  was  prepared :  I  had  post 
horses  waiting  for  me  a  hundred  yards  off ; 
got  first  to  Dartford ;  subpoenaed  him  as  he 
drove  into  the  yard  ;  brought  him  back  in  the 
same  chaise  ;  and  by  his  evidence,  obtained  a 
verdict  the  next  day,  but  certainly  at  no  slight 
additional  costs,  in  the  shape  of  travelling  ex- 
pences ! 
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The  casualties  of  litigation  are  so  numerous 
and  diversified,  that  it  is  utterly  impossible, 
unless  in  the  simplest  manner,  to  foretel  the 
expences.  The  recent  reforms  in  pleading, 
by  compelling  a  disclosure  of  the  real  defence, 
have  reduced,  but  not  superseded  the  specula- 
tive guesses  of  the  attorney :  indeed,  in  one 
respect,  they  have  added  to  the  difficulty ;  be- 
cause by  success  on  one  issue,  and  failure  on 
another,  a  debtor  and  creditor  account  of  costs 
is  established,  the  balance  of  which  may  by 
possibility,  be  against  a  plaintiff,  though  he 
has  been  successful  on  the  general  merits.  It 
is  a  very  pleasant  thing,  no  doubt,  to  have  to 
tell  your  client,  "  Oh  yes,  Sir !  we  have  suc- 
ceeded for  you ;  but  instead  of  receiving  costs 
you  will  have  forty  or  fifty  pounds  to  nay  to 
your  opponent."  Independently  of  this,  a 
hundred  accidents  may  occur,  all  tending  to 
multiply  costs.  A  witness  may.be  ill,  and  the 
record  must  be  withdrawn ;  a  bill  for  discovery 
may  be  advised ;  an  injunction  may  be  ob- 
tained by  the  defendant;  a  cross  action  may 
be  brought ;  indispensable  witnesses  may  have 
made  a  trip  to  Naples  or  New  York,  and  must 
be  examined  on  interrogatories :  in  a  word,  so 
many  deviations  may,  and  generally  do  occur, 
that  no  prudent  solicitor  will  ever  insure  his 
client  against  the  amount  of  costs,  unless  in 
the  most  general,  and  therefore  the  most  un- 
satisfactory way.  The  right  answer  is,  "  If 
costs  are  an  object,  settle  your  quarrel  out  of 
court,  as  best  you  may ;"  and  to  clients  them- 
selves, I  may  observe,  that  if  an  attorney  is 
disposed  to  be  dishonest,  no  skill  can  avail 
them  against  overcharges;  for  his  charges 
may  be  individually  reasonable,  and  even  low, 
but  so  needlessly  frequent,  as  to  make  the  sum 
total  of  his  bill  nothing  less  than  fraudulent, 
though  none  but  a  brother-attorney  can  detect 
the  fraud.  It  is  often  the  case  with  mean  and 
illiberal  clients,  that  they  submit  their  attor- 
ney's bill  to  another  practitioner,  unknown  to 
him.  Every  solicitor  should  be  prepared  for 
this ;  for  I  have  known  too  many  instances, 
where  to  curry  favour  with  a  neiv  acquaintance, 
or  to  acquire  on  easy  terms  a  credit  for  mode- 
ration, an  attorney  has  pronounced  severe  and 
mischievous  judgment  on  the  costs  of  his  re- 
spectable neighbour,  though  all  in  the  profes- 
sion would  rightly  consign  the  critic  himself 
to  the  shades  of  Newgate,  as  an  incorrigible 
thief. 

How  my  unprofessional  readers  will  stare, 
(if  I  chance  to  find  any),  when  I  remark  that  one 
of  the  most  difficult  problems  that  an  attorney 
has  to  solve,  is  to  what  extent  he  mav  properly 
make  any  charge  at  all !  Yet  I  rejoice  to  say, 
for  it  is  to  the  credit  of  my  profession,  that 
with  the  respectable  members  of  it,  this  is  fre- 
quently a  perplexing  question.  It  occurs  in 
many  ways :  the  most  common  is  this : — an 
old  and  valuable  client  becomes  acquainted 
with  a  case  of  great  hardship,  and  perhaps  op- 
pression, involving  legal  points ;  he  calls  on 
his  attorney,  and  avowedly  on  benevolent  im- 
pulse, asks  his  opinion  j  the  opinion  involves, 
as  a  matter  of  course,  inquiry  into  fact  and 
evidence,  for  very  few  clients  understand  the 


value  of  the  one,  or  detail  the  other  with  accu- 
racy ;  the  sufferer  is  sent  to  explain  his  griev- 
ance :  it  admits  of  redress ;  the  client  liberally 
offers  to  indemnify  against  disbursements ;  the 
attorney  can  do  no  less  than  waive  profits ;  and 
thus  a  suit  is  begun  gratuitously,  partlv  from 
charitable  feeling,  yet  more  from  anxiety  to 
oblige  a  client,  and  time  and  labour  are  soon 
bestowed  to  a  most  inconvenient  extent.  In  a 
simple  case  like  this,  there  is  no  help  for  it ; 
matters  must  proceed  to  an  end  in  the  usual 
routine,  and  compensation  must  be  found  in 
conscience ;  but  this  simple  case  admits  of 
many  variations,  and  then  the  difficulty  begins. 
The  client  may  go  no  further  than  just  asking 
an  opinion;  the  opinion  is,  on  the  whole, 
favourable;  the  injured  pauper  is  not  poor 
enough  to  claim  a  pauper's  privilege;  if  you 
desert  him,  you  offend  your  client,  who,  igno- 
rant of  the  expence,  as  well  as  trouble  that  the 
offer  implies,  expects  you  will  spontaneously 
take  up  the  case ;  partial  success  follows ;  a 
wrong-beaded  jury,  —  and  nineteen  out  of 
twenty  are  wrong-headed, — give  ten  pounds 
damages  for  a  broken  leg,  when  they  would 
not  have  their  own  gouty  toes  trod  upon  for 
fifty;  some  thirty  more  are  recovered  for 
taxed  costs,  and  (the  case  has  occurred  to 
myself)  after  receiving  these  "party  and  party  ** 
allowances,  you  remain  more  than  twenty  out 
of  pocket.  You  may  gain  a  verdict  for  your 
pauper  client,  and  swallow  up  all  the  fruits  of 
his  triumph,  even  to  repay  extra  costs  out  of 
pocket !  Keason  and  equity  would  say  in  such  a 
case,  that  the  attorney  is  excusable  for  pocketing 
the  damages,  as  well  as  costs ;  yet  character 
and  interest  forbid  it.  It  is  a  hard  case ;  but 
the  attorney  must  relinquish  all,  though  suc- 
cessful ;  and  to  retain  the  character  of  a  gen- 
tleman, must  abandon,  not  only  remuneration, 
but  bare  indemnity.  The  most  annoying  of 
all  causes  that  a  man  can  undertake,  is  where 
he  recovers  damages,  moderate  or  temperate 
damages,  as  they  are  called,  that  is  to  say,  fifty 
pounds  for  the  loss  of  an  eye,  or  thirty  for  the 
crippling  of  a  limb,  for  a  humble  client  thrust 
upon  him  by  a  wealthy  patron,  or  adopted  out 
of  christian  charity  !  How  often  have  I  known 
jurymen  vaunt  with  self  complacency,  of  their 
justice,  when  some  poor  devil  has  obtained 
from  this  same  justice,  just  enough  to  pay  his 
surgeon's  bill,  after  having  been  disabled  (or 
life  by  a  drunken  coachman,  or  a  larking 
dandy;  while  the  attorney,  who  has  brought 
the  action  from  mere  compassion,  has  had  the 
pleasure  of  hearing  himself  branded  by  coun- 
sel, as  a  wretch  prowling  about  the  streets  for 
quarrels,  and  obtains  for  his  benevolence, 
taxed  costs  that  will  just  pay  for  coach  hire 
and  a  blue  bag  to  take  his  papers  home!  I 
lament  to  add  that  I  never  heard  of  counsel  re- 
linquishing fees  for  a  successful  pauper; 
though  I  have  known  many  in  which  the  attor- 
ney of  that  pauper  has  been  left  to  pay  such 
fees  out  of  his  own  pocket. 

There  are  other  instances*  where  even 
among  the  wealthy,  good  feeling  prohibits  an 
attorney  from  asking  costs.  As  a  general  rule, 
it  may  be  laid  down  that  they  never  should  be 
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taken  from  a  charity  purse.   The  retainer  may 
be  refused* :  but  if  accepted,  nothing  cau  be 
claimed^  but  money  actually  expended.  Some- 
times, however,  yet  greater  liberality  should 
be  shewn.    It  once  fell  to  my  lot  to  be  con- 
sulted by  a  poor  clergyman,  who  enjoyed  a 
small  benefice  in  the  country.    In  the  pleni- 
tude of  Christian  good-nature,  he  had  become 
security  to  the  extent  of  .€1000,  for  the  good 
conduct  of  a  worthless  relative,  whose  only 
chance  of  reform  appeared  to  be  in  accepting 
a  situation  of  some  pecuniary  trust,  which  his 
friends  had  procured  for  him.    I  never  knew 
a  case  in  which  such  good  offices  worked  out 
the  object  for  which  they  were  intended ;  and 
so  it  happened  here :  the  rascal  became  pos- 
sessed of  a  considerable  sum,  far  exceeding 
the  penalty  of  the  bond,  and  absconded.  My 
client  was  immediately  required  to  indemnify  the 
employers.  He  was  conscious  of  no  defence,  and 
utterly  destitute  of  all  means  of  satisfying  the 
demand,  except  by  mortgaging  his  living. 
His  self-reproaches,  for  forgetting  what  was 
due  to  his  wife  and  infant  family,  in  entering 
into  such  a  bond,  not  unmingled  with  painful 
misgivings  whether  he  had  acted  honestly  even 
toward  bis  opponents,  in  giving  an  indemnity 
that  he  found  he  could  not  satisfy,  were  enough 
to  touch  a  miser's  heart.   I  offered  my  assis- 
tance, but  here  again  the  good  man  hesitated, 
because  "  he  could  not  pay  me."   1  re-assured 
him  on  this  point  by  declining  payment,  on 
the  principle  that  professional  aid  was  all  I 
had  it  in  my  power  to  give  in  too  many  cases 
where  I  ought  to  be  more  liberal,  and  there- 
fore I  made  a  compromise  with  my  conscience 
at  times,  by  sacrificing  six  and  eight-pence, 
and  debiting  charity  with  the  amount.  He 
smiled  at  my  quaint  morality  in  book-keeping, 
and  allowea  me  to  investigate  his  case ;  the 
rather,  because  there  was  too  much  reason  to 
fear  that  my  trouble  would  only  extend  to  a 
little  negociation  for  indulgence.    I  was  too 
much  interested  in  his  case  to  be  niggardly  in 
my  exertions,  and  by  dint  of  close  enquiry,  I 
learned  that  the  money  which  the  man  had  em- 
bezzled, was  private  money,  not  belonging  to 
his  employers  collectively,  but  intrusted  to  his 
charge  by  one  of  them  on  his  separate  account. 
I  had  extreme  difficulty  in  obtaining  evidence 
of  this  j  but  eventually  I  succeeded,  and  de- 
feated the  claim,  or  rather  compromised  it  on 
terms  of  abandoning  all  costs.  They  amounted 
to  nearly  a  hundred  pounds.    Meanwhile,  my 
reverend  friend  became  exposed  to  further 
difficulty  by  having  the  young  family  of  a  bro- 
ther thrown  upon  his  hands,  by  that  brother's 
premature  decease.   Could  a  Solicitor,  under 
such  circumstances,  call  on  him  for  costs  ?  or 
ought  he  to  have  withheld  his  aid  ?  1  cannot 
answer  these  questions  for  others;  but  I  know 
many  of  my  profession  who  would  have  fol- 
lowed the  same  course  as  myself.  Many  similar 
instances  could  be  given;  but  I  have  said 
enough  on  the  subject.   I  will  only  add,  that 
it  is  prudent  to  relinquish  costs  altogether,  or 
to  charge  the  usual  and  reasonable  fees.  I 
never  once  knew  a  client  that  gave  one  credit 
for  a  compromise.*' 


ANNUAL  MEETING  OF  THIS  INCORPO- 
RATED LAW  SOCIETY. 

At  the  Annual  General  Meeting  of  the  Mem- 
bers of  the  Society,  held  in  the  Hall,  Tuesday, 
June  26,  1839;  Iltid  Nicholl,  Esq.,  in  the 
Chair;  the  Report  of  the  Committee  of  Ma- 
nagement (of  which  the  following  are  the  prin- 
cipal parts)  was  read  by  the  Secretary  :— 

According  to  annual  custom,  the  Committee 
of  Management  have  now  to  submit  to  the 
Society  the  result  of  their  labours  during  the 
past  year. 

Since  the  last  General  Meeting  the  Com- 
mittee have  taken  into  their  consideration  se- 
veral Bill*  before  Parliament  relating"  to  the 
Law, — particularly  the  County  Courts  Bill ; 
the  Copyholds  Enfranchisement  Bill ;  and  the 
Bill  for  the  Protection  of  Purchasers  against 
Judgments,  Crown  Debts,  and  other  Incum- 
brances. The  County  Courts  Bill,  which 
more  immediately  concerns  the  profession,  is 
now  before  a  Select  Committee  of  the  House 
of  Commons  ;  but  it  is  understood  will  not  be 
passed  during  the  present  session.  The  Copy- 
holds Enfranchisement  Bill  stands  for  a  third 
reading  in  the  House  of  Commons,*  and  the 
Bill  for  the  Protection  of  Purchasers  against 
Judgments  has  received  the  Royal  Assent. 

A  communication  having  been  made  that 
the  Master  of  the  Rolls  was  willing  to  receive 
suggestions  for  the  consolidation  and  amend- 
ment of  the  statutes  relating"  to  attorneys  and 
solicitors,  the  Committee  have  availed  them- 
selves of  the  opportunity  to  point  out  several 
grievances  of  the  profession  ;  and  a  statement 
of  the  heads  of  the  existing  statutes,  and  the 
outline  of  a  proposed  Bill  for  consolidating  and 
amending  them,  have  been  prepared  by  the 
Committee. 

Repeated  complaints  having  been  made  of 
the  uncertainty  of  the  practice  relating  to  the 
retainers  of  counsel,  the  Committee  have  pro- 
ceeded to  inquire  into  and  ascertain  by  what 
means  the  inconvenience  might  be  remedied  ; 
and  a  circular  has  been  addressed  to  all  the 
London  Members  of  the  Society,  requesting 
them  to  favour  the  Committee  with  any  infor- 
mation connected  with  the  subject. 

In  answer  to  this  circular,  the  Commit- 
tee have  received  communications  from  se- 
veral members.  The  information  contained 
therein  has  been  digested  and  arranged,  and 
the  Committee  have  collected  several  cases 
and  opinions  on  various  points  ;  but  much 
further  information  is  still  necessary,  and  the 
Committee  will  be  glad  to  receive  any  com- 
munications from  the  members  of  the  Society 
which  may  assist  their  object,  and  enable  them 
to  make  a  satisfactory  report. 

The  question  of  gratuities  to  the  Clerks  of 
Counsel  practising  in  Equity,  who  still  persist 
in  claiming  a  per-centage  on  fees,  has  con- 

»  This  bill  has  since  passed  the  House  of 
Commons. 
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tinned  to  engage  the  attention  of  the  Commit- 
tee; and  a  deputation  having  attended  the 
Vice  Chancellor,  by  appointment,  in  conse- 
quence of  a  memorial  from  the  Society,  the 
Committee  have  been  informed  that  the  sub- 
ject has  been  taken  into  consideration,  and 
that  the  scale  adopted  in  the  Common  Law 
Courts  will  be  referred  to  the  Matters  in 
Chancery. 

A  suggestion  having  been  submitted  to  the 
Committee  with  a  view  to  an  alteration  of  the 
hours  /or  tensing  notices,  rules,  and  other 
proceedings,  the  Committee,  after  mature  con- 
sideration, were  of  opinion  that  there  would 
be  found  so  much  practical  difficulty  in  effect 
ing  the  desired  object,  that  it  was  not  expe. 
dient  to  prefer  an  application  for  the  purpose 
to  the  Judges. 

The  old  scale  of  allowance  of  costs  on  the 
Crown  Side  of  the  Court  of  Queen's  Bench 
being  still  adhered  to  by  the  taxing  officers, 
although  on  the  plea  side  the  masters  have 
been  for  some  time  past  authorised  to  make 
allowances  on  taxation  considerably  beyond 
what  had  formerly  befen  made,  and  particularly 
on  the  taxation  between  party  and  party,  the 
Committee  presented  a  memorial  to  the  Judges, 
submitting  that  there  should  not  be  any  differ- 
ence between  the  Plea  and  the  Crown  Side  of 
the  Court  in  the  taxation  of  costs ;  and  they 
have  reason  to  believe  that  the  practice  of  the 
latter  wil!  be  assimilated  to  that  of  the  former. 

The  Committee  have  ffiven  their  best  atten- 
tion to  several  complaints  which  they  have 
received  of  the  malpractice  of  certain  attorneys  ; 
and  one  of  the  cases  is  now  before  the  Court 
of  Queen's  Bench  for  its  decision. 

The  Committee  have  also  attended  to  all 
applications  for  re-admission,  and  they  have  felt 
it  their  duty  in  three  instances  to  oppose  the 
parties  applying  j  in  all  of  which  the  Courts 
have  concurred  in  the  propriety  of  the  objec- 
tions, and  refused  the  applications. 

The  Committee  have  derived  much  assist- 
ance on  both  of  these  subjects  from  their 
communications  with  the  Provincial  Law  So- 
cieties, with  whom  they  have  also  continued 
to  correspond  on  various  other  matters. 

The  course  of  proceeding  in  the  examination 
of  Articled  Clerks  has  continued  as  heretofore. 
The  number  examined  in  the  year  1838  was 
465 ;  of  whom  445  were  passed,  and  20  post- 
poned. 

At  the  last  Annual  Meeting  the  Committee 
reported  the  result  of  the  proceedings  taken  by 
them  to  obtain  Rooms  at  Westminster  for  the  ac- 
commodation of  solicitors  attending  the  Courts 
and  Houses  of  Parliament.  The  Committee 
have  since  presented  a  further  memorial  to  the 
Lords  of  the  Treasury  on  the  subject ;  and  a 
deputation  attended,  by  appointment,  at  the 
Treasury,  and  further  explained  the  nature  of 
the  accommodation  required  and  its  urgent  ne- 
cessity,— soon  after  which  the  following  letter 
was  received : — 

•*  Treasury  Chambers, 

"20th  September,  1838. 

"Sir, 

"Having  laid  before  the  Lords  Commis- 


sioners of  Her  Majesty's  Treasury  the  memorial 
of  the  Incorporated  Law  Society,  transmitted 
with  your  letter  of  the  18th  of  July  last,  wherein 
they  renew  their  application  to  be  provided 
with  accommodation  in  the  buildings  connected 
with  the  new  Houses  of  Parliament,  I  am 
commanded  by  their  Lordships  to  acquaint  yon, 
for  the  information  of  the  Society,  that  my 
Lords  would  by  no  means  feel  justified  in 
sanctioning  the  slightest  alteration  in  the  plan 
or  arrangement  made  which  the  building  is  to 
be  erected  for  the  accomodation  of  the  two 
Houses  of  Parliament,  upon  the  specific  re- 
commendation of  the  Committees  of  both 
Houses,  appointed  specially  for  the  considera- 
tion of  that  subject,  by  any  authority  or 
direction  of  this  Board,  and  cannot,  therefore, 
undertake  to  make  any  such  appropriation  as 
that  prayed  for ;  although  it  trill  be  competent 
to  the  parties  to  renew  their  application  at  a 
future  period,  when  the  building  has  been  erected, 
in  order  that  they  may  then  learn  whether  any 
facilities  can  be  afforded  for  the  legal  profes- 
sion, attending  the  Houses  of  Parliament  and 
Courts  of  Law,  beyond  that  which  they  now 
possess ;  upon  which  points,  however,  my 
Lords  can  give  them  no  assurance  whatever. 

"  I  am,  Sir, 

"  Your  obedient  Servant, 

"  A.  Y.  SPBARMA1T. 

"  Thos.  Adlington,  Esq. 
Chairman  of  the  Committee  of  Management 
of  the  Incorporated  Law  Society." 

The  Committee  propose  to  act  at  the  proper 
time  upon  the  suggestion  contained  in  this 
letter,  and  on  the  renewal  of  their  application 
they  cannot  but  hope  that  an  object  so  impor- 
tant, alike  to  the  public  and  to  the  profession, 
will  be  attained. 

The  Committee  have  pleasure  in  reporting 
that  the  arrangements  with  regard  to  a  room 
adjoining  Serjeants*  Inn  Hall,  which  were 
mentioned  in  the  last  Report,  have  been  carried 
into  effect,  and  that  the  room  is  now  open  for 
the  use  of  the  Members  during  the  Sittings  of 
the  Court  in  the  Hall. 

On  the  suggestion  of  several  Members  of  the 
Society,  the  Committee  proposed  to  the  Lec- 
turers of  the  last  season  to  introduce  into  their 
courses,  the  subjects  of  Bankruptcy  and 
Criminal  Law,  in  order  to  assist  the  applicants 
for  admission  on  their  examination,  and  this 
suggestion  was  adopted. 

The  Subscribers  to  the  Lectures  for  the  past 
year  consisted  of  200  Articled  Clerks  of 
Members,  and  29  other  subscribers. 

Several  valuable  Donations  of  Books  have 
been  made  since  the  last  Meeting,  and  a  con- 
siderable sum  has  been  expended  in  the 
purchase  of  additional  works.  The  Library 
now  consists  of  5210  Volumes,  exclusive  of 
Parliamentary  Papers. 

The  Committee  have  also  commenced  a 
Collection  of  Ancient  Documents  and  Papers 
relating  to  the  Law,  to  which  they  invite  the 
contribution  of  Members. 
Some  of  the  early  numbers  of  the  London 
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Ga2ette  are  still  wanting  to  complete  that 
work.1 

The  purchase  of  three  houses  in  Chancery 
Lane,  the  contract  for  which  was  mentioned  in 
the  last  Report,  has  been  completed,  and  the 
Society  is  in  receipt  of  the  present  rents ;  at 
the  expiration  of  a  short  term,  an  improved 
rent  will  become  payable  until  it  shall  be  de- 
termined to  enlarge  and  extend  the  building. 

The  Receipts  and  Payments  for  the  past  year 
will  appear  by  the  Auditors'  accounts. 

There  have  been  59  New  Members  approved 
since  the  last  Annual  Meeting. 

The  Committee  have  to  notify  with  much 
regret  the  decease  of  Mr.  Hall,  whose  attend- 
ance at  the  Committee  Meetings,  and  general 
attention  to  the  affairs  of  the  Society,  were 
unremitting.  The  vacancy  in  the  Committee 
of  Management  thus  occasioned  it  is  part  of  the 
business'of  the  General  Meeting  to  supply. 
(Signed)         Iltid  Nicholl, 

Chairman. 

The  following  amongst  other  Resolutions 
were  passed  at  the  Annual  General  Meeting. 

Resolved  that  the  Report  of  the  Committee 
of  Management  be  received,  and  entered  on  the 
Minutes. 

Resolved,  that  the  thanks  of  the  Meeting  be 
offered  to  the  Chairman  and  to  the  Committee  of 
Management,  for  their  constant  attention  to 
the  interests  of  the  Society,  and  their  valuable 
exertions  in  its  behalf  during  the  past  year. 

Resolved,  that  the  thanks  of  the  Meeting  be 
given  to  the  Secretary,  for  his  great  zeal  and 
assiduity,  and  the  very  able  manner  in  which 
he  has  discharged  his  duties, 

(Signed)         Iltid  Nicholl, 

Chairman. 
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The  following  report  of  the  Board  of  Directors 
was  read  at  the  annual  General  Court,  held  on 
Friday,  I  Oth  May,  1839.  Benjamin  Austen, 
Esq.  in  the  Chair. 

It  is  an  interesting  fact,  that  the  annual  re- 
ports of  the  association,  from  its  first  establish- 
inent  in  1817,  present  a  series  of  statements 
indicating  its  prosperous  condition ;  and  the 
directors  have  great  satisfaction  in  announcing 
on  the  present  occasion  a  continuance  of  its 


a  The  following  are  the  numbers  wanted,  and 
the  Committee  request  the  assistance  of  the 
Members  in  supplying  them  : — 

1725,  Jan.  2  to  August  21,  both  inclusive. 

J  736,  May  11  and  15. 

1766,  May  24,  Nov.  11  and  25. 

1769,  Feb.  25. 

1773,  Jan.  2,  to  April  27,  both  inclusive. 
1775,  August  8  and  12. 
1791,  March  26,  June  28,  July  23,  Aug.  13, 
Nov.  26,  Dec.  24,  aud  27. 


Seventeen  years  have  now  elapsed  since  the 
capital  of  the  Association,  as  contemplated  by 
the  50th  rule,  amounted  to  the  sum  of  10,000/. 
stock.  To  this  amount  various  subsequent  ad- 
ditions have  been  made ;  and  the  Directors  are 
now  enabled  to  recommend  that  a  further  sum 
of  234/.  17*.  2d.  should  be  purchased,  by  which 
the  amount  of  capital  will  be  increased  to 
18,000/.  three  per  cents. 

When  to  this  prosperous  view  of  the  state  of 
the  Association  it  is  added,  that  the  Directors 
have  met  with  a  liberal  hand  the  numerous  and 
pressing  calls  upon  the  income,  and  that  the 
claimants  on  its  bounty  have  not  been  abridged 
of  that  relief  which  could  with  prudence  be  be- 
stowed, the  Directors  feel  that  there  is  real 
cause  for  thankfulness  and  encouragement. 

During  the  past  year  two  claims  have  been 
made  by  the  families  of  deceased  members, 
and  have  been  added  to  the  permanent  list, 
thus  augmenting  the  number  of  cases  to 
eighteen  families,  among  whom  the  sum  of 
874/.  10*.  Sd.  has  been  distributed  in  the  course 
of  the  year. 

In  allusion  to  so  considerable  an  amount, 
the  directors  cannot  refrain  from  calling  the 
attention  of  the  subscribers  to  a  statement  in 
this  report,  shewing  the  comparative  increase 
of  the  relief  afforded  in  a  period  of  eight  years. 

From  that  statement  it  will  be  seen,  that  in 
the  year  1830,  there  was  expended  in  relief  to 
permanent  cases,  205/.;  in  1834,  450/.J  and  in 
1838,  932/. 

Although  a  small  diminution  of  expenditure 
in  the  relief  of  permanent  cases  has  occurred 
during  the  present  year,  the  Directors  cannot 
but  look  to  a  considerable  increase  of  the 
claims  upon  the  resources  of  the  Association 
as  time  advances,  and  they  feel,  therefore, 
compelled  to  allude  to  that  period  when,  by 
reason  of  such  claims,  the  Association  will  be 
under  the  painful  necessity  of  refusing  relief 
to  all  applicants  who  do  not  come  strictly 
within  the  scope  of  its  originally  professed  ob- 
jects:—so  important  does  this  consideration 
appear  to  be,  that  in  case  the  General  Court 
shall  feel  disposed  to  renew  their  grant  for  the 
benefit  of  non-members'  families,  the  direct- 
ors recommend  the  same  for  the  ensuing  year 
to  be  limited  to  50/.  only.  Of  the  100/.  voted 
at  the  last  general  meeting  for  this  object, 
951.  have  been  distributed  :  and  the  assistance 
thus  afforded,  although  in  each  case  necessarily 
of  small  amount,  has  proved  of  essential  ser- 
vice, and  been  received  with  thankfulness. 
The  Directors  have  reason,  however,  to  believe, 
that  it  would  not  only  conduce  to  the  prospe- 
rity of  t his  institution,  but  that  a  larger  income 
would  be  realized  for  this  class  of  applicants, 
were  a  separate  fund  raised  by  subscription  for 
their  benefit. 

The  Directors  are  satisfied  that  the  liberality 
of  the  profession  will  not  allow  any  reduction 
in  the  accustomed  relief  to  the  regular  claim- 
ants on  the  funds  of  the  Association,  who 
receive  with  gratitude  the  benefit  conferred 
upon  them  ;  nor  will  they  at  once  cut  off  the 
whole  of  that  useful  branch  which  is  distributed 
to  others  who  are  not  regular  claimants  upon 
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its  bounty,  more  especially  as  the  recom- 
mendation ia  of  so  small  a  sum  as  j£50. 

Fifteen  Annual  and  Two  Life  Members  have 
been  added  to  the  list  of  Subscribers  since  the 
last  Annual  Court. 

The  Directors  have  the  satisfaction  to  re- 
port  a  legacy  of  100/.  three  per  cent  reduced 
stock,  under  the  Will  of  the  late  Philip  Ham- 
mersley  Leathes,  Esq.,  of  the  Bank  of  England, 
who  had  formerly  been  a  Solicitor. 

They  have  also  to  report  a  donation  of  Ten 
Guineas,  from  J.  W.  Frcshfield,Esq.,  M.  P.,  one 
of  the  Trustees. 

It  has  been  suggested  to  the  Directors  that 
it  would  conduce  to  the  advantage  of  the 
association,  if  the  members  were  called  to- 
gether for  the  purpose  of  holding  an  Anniver- 
sary Festival.  The  Directors  are  most  anxious 
to  promote  the  welfare  of  this  institution,  and 
if  that  object  could  be  attained  by  such  means, 
they  would  most  willingly  act  upon  the  sugges- 
tion ;  but  there  are  so  many  difficulties  attend- 
ing the  execution  of  the  plan,  that  they  are 
reluctantly  compelled  to  forego  this  object  for 
the  present. 

In  conclusion,  the  Directors  earnestly  entreat 
every  Member  of  the  Association  to  spread  the 
knowledge  of  its  existence  and  its  important 
character  amongst  the  members  of  the  pro- 
fession at  large,  and  to  unite  by  every  means 
in  their  power  in  supporting  and  promoting 
the  efficiency  of  a  charity  which  not  only 
extends  the  hand  of  beneficence  to  the  widows 
and  fatherless  in  their  affliction,  but  combines 
the  happiness  of  contributing  to  the  wants  of 
those  members  of  the  profession  whose  cir- 
cumstances have  been  reduced  by  calamity. 
(By  Order  of  the  Board,) 

John  Murray,  Sec. 
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Members  admitted,  June  1839. 

John  Pike,  Golden  Square. 
Arthur  Bayley  Markham,  Acton. 
William  Sheffield,  Great  Prescot  Street. 
Edward  Law  Hussey,  Maidstone. 
William  Wilkins  Dyne,  Lincoln's  Inn  Fields. 
Peter  Samuel  Fry,  Cheapside. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 
From  25th  June  to  \9tkJuly,  1839,  both  inclusive, 

with  dates  when  gazetted. 
Cornhelm,  John,  Leeds.   June  28. 
Lyne,  William  John,  Woodhouse,  Cumberland. 
June  28. 

Atkins,  Thomas  Sarsden,  Oxford.   June  28. 
Senior,  Charles,  Liverpool.    July  2. 
Bunting,  Jabez,  jun.,  Leeds.   July  9. 
Upton,  Thomas,  Pctworth,  Sussex.   July  19. 


Curtler,  Thomas  Gale,  and  John  Curtler,  Droit- 
witch,  Worcester,  Attorneys  and  Solicitors. 
July  2. 

Hartley,  John,  and  George  Bannister,  jun.,  Come, 
Lancaster,  Attorneys  and  Solicitors.   July  9. 

Bolton,  William  Gillmore,  Joseph  Copeland  Bell, 
and  Samuel  Benjamin  Merriman,  Austin 
Friars,  London,  Attorneys  and  Solicitors 
July  16. 

Hinchliffe,  George,  and  William  Hayes,  West- 
bromrich,  Stafford,  Attorneys  and  Solicitors. 
July  16. 

BANKRUPTCIES  SUPERSEDED. 

From  25th  June  to  19th  July,  1839,  both  inclusive, 
with  dates  when. gazetted. 

Frankland,  William,  Liverpool,  Hackney  Coach 
and  Car  Proprietor  and  Livery  Stable  Keeper. 
July  5. 

Mogridge,  Edward,  Tipton  Mills,  Ottery,  Saint 
Mary,  Devon,  Miller.   July  16. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  25  June  to  19  July,  1839,  both  inclusive,  with 

dates  when  gazetted. 
Foot,  Samuel,  and  Henry  Brodribb,  Salisbury, 
Attorneys  and  Solicitors.   June  25. 


BANKRUPTS. 

From  25th  June  to  19M  July,  1839,  both  inclusive, 
with  dates  when  gazetted. 

Adams,  Robert,  Greek  Street,  Soho,  Engineer. 
Abbott,  Off.  Ass. ;  Denies,  Warwick  Street, 
Golden  Square.   July  5. 

Atkinson,  Anthony,  Barnard  Castle,  Durham, 
Farmer.  Blake  &  Co. ,  King's  Road ,  Bedford 
Row  ;  Coulthard,  Barnard  Castle.   July  12. 

Akers,  Irwin,  Liverpool,  Tailor.  Wilde  &Co., 
College  Hill,  London.  Cornthwaite,  Liver- 
pool.  July  19. 

Boileau,  Simeon  John,  Greville  Street,  Brunswick 
Square,  and  other  places  in  the  County  of 
Middlesex,  Dairyman  and  Milk  Dealer.  Gra- 
ham, Off.  Ass. ;  Pulling,  Temple.  June  25. 

Blvth,  Robert,  Lynn  Regis,  Norfolk,  Brewer. 
'  Clarke  &.  Co.,  Lincoln's  Inn  Fields ;  Beekwith 
&  Co.,  Norwich.   June  25. 

Beer,  William,  and  Harriet  Venn,  Bristol,  Colour 
Makers.  Haynes,  jun.,  Staple  Inn ;  Williams, 
Bristol.    July  2. 

Baker,  Benjamin,  Liverpool,  Marble  Mason. 
Vincent  &  Co.,  Temple ;  Littlcdale  &  Co., 
Liverpool.   July  2. 

Brown,  James,  Oldham,  Lancaster,  Grocer  and 
Tea  Dealer.  Adlington  &  Co.,  Bedford  Row ; 
Ascroft,  Oldham.    July  2. 

Bentley,  John,  and  Thomas  Brown,  Manchester, 
and  of  Bradford,  York,  Merchants.  Jaqw*  * 
Co.,  Ely  Place ;  Crosslty,  Bradford.   July  5. 

Beckett,  Jonathan,  Liverpool,  Ironfounder  and 
Ironmonger.   Neal,  Liverpool.   July  5. 

Bird,  Samuel,  Leamington  Priors,  Warwick, 
Plasterer  and  Builder.  Weeks  &  Co.,  Cook  8 
Court,  Lincoln's  Inn ;  Carter*  Co.,  Coventry. 
July  5.  ff 

Barker,  Thomas,  and  Richard  Amsworth, War- 
rington, Lancaster,  and  also  of  Manchester, 
Cotton  Spinners.  Makinson  &  Co.,  Temple  , 
Atkinson  &  Co.,  Manchester.    July  16- 

Buckley,  John  Thompson,  Liverpool,  Cheese 
Factor  and  Provision  Dealer.    Vincent  * 
Temple  ;  Birkett  &  Co.,  Liverpool.  Jnly 

Cole,  William,  Crane  Court,  Fleet  Street,  London, 
Printer  and  Publisher.  Clark,  Off.  A**  i 
Parker,  St.  Paul's  Church  Yard.   JUQC_25*  nt 

Currie,  Neil,  otherwise  Neil  James  Curne, 

Street,  Army  Accoutrement  Maker.  GiUs  J 
Off,  Ass. ;  Evans,  Lincoln's  Inn  Fields.  June  * 
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Cooper,  Leonard  and  Matthew  Case,  Manchester, 
Cotton  Manufacturers  and  Commission  Agents. 
Sharpe,  Staple  Inn  ;  Rowley  &  Co.,  Manchester. 
July  16.) 

Cowper,  Geo.,  Newcastle-upon-Tyne,  Tea  Dealer. 
Heatd,  Austin  Friars ;  Hewiton,  Newcastle- 
upon-Tyne.   July  16. 

Colston,  Nicholas.  Brixham,  Devon,  Draper. 
Blake  &  Co.,  Essex  Street,  Strand  ;  Presswell, 
Totnes.   June  25. 

Dawe,  George  Charles,  Regent  Street,  Printseller, 
and  Publisher.  Lackington,  Off.  Ass.;  Jenkinson, 
Walbrook.    June  25. 

Dalmaine,  George  William,  Abchurch  Lane,  Can- 
non Street,  Victualler.  Lackington,  Off.  Ass. ; 
Sawyer,  Bow  Lane.    July  5. 

Deeble,  William  Henry,  Bristol,  Accountant  and 
Appraiser.  Richards  &  Co.,  Lincoln's  Ion 
Fields  ;  Elkington,  Birmingham.   July  12. 

Eastwood,  Jonas,  and  Isaac  Woodhead,  Meltham, 
York,  Manufacturers.  Battye  &  Co.  Chan- 
cery Lane  ;  Archer,  Ossett.    July  19. 

Fraser,  John,  Liverpool,  Commission  Agent  and 
Broker.  Vincent  St  Co.,  Temple ;  Littledale 
&  Co.,  Liverpool.   July  5. 

Franklin,  Benjamin  Wolfe,  Liverpool,  Merchant 
and  Dealer  in  Bullion.  Holden  &  Co.,  Liver- 
pool ;  Walmsley  8c  Co.,  Chancery  Lane. 
July  5. 

Fairbank,  Joseph,  Manningham,  Bradford,  York, 
Worsted  Spinner.  Hawkins  &  Co.,  New 
Boswell  Court,  Lincoln's  Inn ;  Wells,  Brad- 
ford.   July  16. 

Gorst,  John  Richardson,  Liverpool,  Coach  and 
Harness  Manufacturer.  Taylor  &  Co.,  Bedford 
Row  ;  Laces  &  Co.,  Liverpool.    July  25. 

Graham,  Charles,  Liverpool,  Marine  Store  Dealer. 
Holden  &  Co.,  Liverpool;  Walmsley  &  Co., 
Chancery  Lane.    July  2. 

Green,  John,  City  Road,  Nail  Factor.  Carman, 
Off.  Ass.;  Smith  St  Co.,  King's  Arms  Yard. 
July  9. 

Galloway,  James,  Theobald's  Road,  Red  Lion 

Square,  Ironmonger.    Clark,  Off.  Asa.  j  Mans- 
field, John  Street,  Bedford  Row.   July  9. 
Glover,  John,  Stafford,  Painter,  Plumber,  and 

Glazier.    Nicholls,  Cook's  Court,  Lincoln's 

Inn  ;  Passman,  Stafford.    July  12. 
Harvey,  George,  Handsacre,  Stafford,  Spirit  and 

Cyder  Merchant.   Messrs.  Bond,  Lichfield  ; 

Lawrence  St  Co.,  Old  Fish  Street,  Doctor's 

Commons.   July  2. 
Hall,  Thomas  Westbury,  Fen  Court,  Fencburch 

Street,   Drysalter   and  Commission  Agent. 

Green,   Off.  Ass ;    Tanner,   Pudding  Lane. 

July  5. 

Hobson,  Benjamin,  Liverpool,  Hosier  and  Draper. 

Messrs.  Lowe,  Temple  ;  Leigh  St  Co.,  Liver- 
pool. July  5. 
Hogg,  Mary,   Hall  Arm,   Aldborough,  York, 

Wharfinger  and  Coal  Merchant.    Douglass  & 

Co.,  Verulum  Buildings,  Grays  Inn  ;  Holmes, 

Borobridge.   July  9. 
Hobley,  William,  late  of  Warwick,  Grocer  ;  but 

now  of  Bickenhill,  Warwick,  Inn-keeper. 

Michael,  Red  Lion  Spuare ;   Amos,  jun., 

Evesham.    July  16. 
Hancock,  John,Welbeck  Street,  Cavendish  Square, 

Bath  Proprietor,  and  Dealer  in  Laurel  Oil  and 

Timber.    Whit  more,  Off.  Ass  ;  Adamsm,  Ely 

Place.   July  19. 
Jones,  William,  Newport,  Monmouth,  Shopkeeper. 

Hall,  New  Boswell  Court,  Lincoln's  Inn ; 

Protkero  St  Co.,  Newport.   June  25. 
Jackson,  Richard, Great  Bolton.  Lancaster,  Organ 

Builder,  and  Music  Seller.    Norris  St  Co., 


Hartlett's  Buildings,  Holborn  ;  Jackson,  Great 
Bolton.   July  5. 

Jackson,  Charles,  Macclesfield,  Chester,  Silk 
Throwster.  Crowder  &  Co.,  Mansion  House 
Place,  London;  Grimsditch  &  Co.,  Maccles- 
field.  July  16. 

Kennedy,  John,  and  Samuel  Hill,  Llanhilleth, 
Monmouth,  Iron  Manufacturers  and  Iron 
Dealers.  Hall,  New  Boswell  Court,  Lincoln's 
Inn  ;  Protkero  St  Co.,  Newport.   July  16. 

Kent,  Samuel,  Salford,  Lancaster,  Victualler. 
Bower  St  Co.,  Chancery  Lane ;  Owen  Sl  Co., 
Manchester.   July  16. 

Lewis,  Charles  Robert,  Richmond,  Surry,  Pawn- 
broker. Clark,  New  Broad  Street  Court, 
New  Broad  Street;  Robertson,  Gray's  Inn. 
July  2. 

Loveridge,  James,  Bridport,  Dorset, Cabinet  Maker 
and  Upholsterer.  Messrs.  Brace,  Cheapside, 
and  Surry  Street,  Strand.    July  2. 

Lewis,  Henry,  Castle  Cary,  Somerset,  Glazier. 
Hall,  Bristol;  Clarke  &t  Co.,  Lincoln's  Inn 
Fields.   July  2. 

Lowcock,  William,  Liverpool,  Butcher  and  Cattle 
Dealer.  Kirk,  Symond's  Inn  ;  Plumbe,  Liver- 
pool.  June  2. 

Lawless,  Joseph,  Manchester,  Commission  Agent, 
Manufacturer,  Calico  Printer,  and  Livery 
Stable  Keeper.  Makinson  St  Co.,  Temple; 
Atkinson  &  Co.,  Manchester.   July  9. 

Long,  Charles,  Bradford,  Wilts,  Wharfinger  and 
Carrier.  Hayman,  Bath  ;  Vandercom  St  Co., 
Bush  Lane,  Cannon  Street.   July  19. 

M'Ardle,  Peter,  Liverpool,  Victualler  and  Marine 
Store  Dealer.  Bradshaw  St  Co.,  Liverpool ; 
Holme  St  Co.,  New  Inn.   July  2. 

Maguire,  Thomas,  Liverpool,  Publican,  and  Ship 
and  Anchor  Smith.  Pedder,  Liverpool ;  Willis 
St  Co.,  Tokenhouse  Yard.   July  2. 

Mansell,  Frederick,  Myddleton  Street,  Clerkenwell, 
Engraver  and  Printer.  Belcher,  Off.  Ass. ; 
Sdby,  St.  John's  Street  Road.   July  5. 

M'Coy,  Anthony,  Liverpool,  Marine  Store  Dealer 
and  Victualler.  Vincent  &  Co.,  Temple ; 
Littledale  &  Co.,  Liverpool.   July  5. 

Moody,  George,  Manchester,  and  of  Milk  Street, 
Cheapside,  London,  Stuff  Manufacturer  and 
Merchant.  Humphreys  &  Co.,  Manchester; 
Walmsley  St  Co.,  Chancery  Lane.    July  9. 

Mangnall,  William,  Manchester,  and  also  of  Sal- 
ford,  Lancaster,  Manufacturing  Chemist  and 
Linen  Draper.  Makinson  St  Co.,  Temple ; 
Atkinson  St  Co.,  Manchester.   July  16. 

Mason,  Horatio,  Calver,  Derby,  Cotton  Spinner. 
Walmsley  St  Co.,  Chancery  Lane ;  Humphreys 
St  Co.,  Manchester.  July  16. 

Mould,  Joseph,  and  Charles  Mould,  Newgate 
Street,  Cheesemongers.  Graham,  Off.  Ass.; 
Fraser,  Serjeant's  Inn.   July  9. 

Moss,  James  Dennett,  Liverpool,  Watch  Maker. 
Keigktley  Sl  Co.,  Liverpool ;  Keightley  Sl  Co., 
Chancery  Lane.   July  19. 

Nelson,  Henry,  Watling  Street,  London,  Ware- 
houseman. Turquand,  Off.  Ass. ;  Smith  St  Co., 
Coopers'  Hall,  Basinghall  Street.   June  25. 

Nicolle,  Philip  Clement,  Southampton,  Wiue  Mer- 
chant. Walker,  Southampton  Street,  Blooms- 
bury ;  Deacon  St  Co.,  Southampton.  June  25. 

Pcmberton,  Busick  Richards,  Basinghall  Street, 
London,  Wool  Broker.  PenneU,  Off.  Ass. ; 
Crowder  &  Co.,  George  Street,  Mansion  House. 
June  28. 

Paynter,  Hercules,  Bank  Chambers,  and  Garlick 
Hill,  London,  Builder  and  Box  Maker.  John~ 
son,  Off.  Ass. ;  Wood  &  Co.,  Falcon  Street, 
Aldersgate  Street.   July  2. 
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Potts,  George,  New  MoDtague  Street,  Spitalfields, 
Cabinet  Maker.  Turouand,  Off.  Ass. ;  Sheffield 
&  Co.,  Great  Preacot  Street,  Goodman's  Fields. 
July  9. 

Peerman,  John,  Christchurch,  Southampton, 
Brewer  and  Spirit  Merchant.  Druitt,  Christ- 
church  ;  Dean,  Guildford  Street.   July  12. 

Poulton,  Joseph,  Lane  End,  Stafford,  Grocer. 
Norris  ft  Co.,  Bartlett's  Buildings,  Holborn  ; 
Toulmm,  Liverpool.   July  16. 

Phipps,  John,  Stratford-upon-Avon,  Warwick, 
Cabinet  Maker  and  Upholsterer.  AdUngtm 
ft  Co.,  Bedford  Row;  Nettltship,  Harley 
Street ;  Lane,  jun.,  or  Hobbes,  Stratford-on- 
Avon.   July  19. 

Price,  Joseph,  Birmingham,  Jeweller.  Tilteard 
8c  Co.,  Old  itwry  ;  Jngleby  8c  Co.,  Birming- 
ham.  July  19. 

Pitt,  Charles,  sen.,  and  Charles  Pitt,  jun.,  Canter- 
bury, Druggists.  Kirk,  Symond's  Inn,  Chan- 
cery Lane  ;  DeLasaux,  Canterbury.  July  19. 

Roxby,  Robert  Benton,  Mercer's  Place,  Commer- 
cial Road,  Limehouse,  Ship  Owner.  Alsager, 
Off.  Ass.;  Methotd  8c  Co.,  Lincoln's  Inn 
Fields.   July  2. 

Ram8bottom,  John,  Manchester,  Hackney  and 
Stage  Coach  Proprietor.  Morris,  Manchester ; 
Scott  &  Co.,  Lincoln's  Inn  Fields.  July  5ib 
and  9th. 

Robinson,  Josiah  George,  Liverpool,  Broker  and 
Commission  Merchant.  Vincent  8c  Co.,  Tem- 
ple ;  Littledale  8c  Co.,  Liverpool.   July  9. 

Ren  wick,  James,  Liverpool,  Wine  Merchant.  Vin- 
cent 8c  Co.,  Temple;  Littledale  &  Co.,  Liver- 
pool.  July  9. 

Robinson,  Thomas,  Hungerford  Street,  Strand, 
Tallow  Chandler.  Belcher,  Off.  Ass. :  Adam- 
tony  Ely  Place,  Holborn.   July  12. 

Root,  John,  and  James  Wedderburn  Christie, 
Burdett  Street,  Walworth  Common,  Surrey, 
Brewers.  Graham,  Off.  Ass. ;  Crowder  8c  Co., 
Mansion  House  Place.   July  12. 

Rosenthall,  Marcus,  Manchester,  Fustian  Manu- 
facturer. Hadfield,  Manchester;  Johnson  8c 
Co.,  Temple.   July  19. 

Salomonson,  Salomon,  Threadneedle  Street,  Lon- 
don, Merchant.  Green,  Off.  Ass. ;  Phipps, 
Mercer's  Hall,  Basinghall  Street.   June  25. 

Smith,  James,  Newbury,  Berks,  Baker  and  Gro- 
cer.   Pinniger,  Newbury.   June  28. 

Ship  way,  Thomas,  Stroud,  Gloucester,  Clothier. 
Paris,  Stroud ;  Shearman  8c  Co.,  Gray's  Inn. 
June  28. 

Samuels,  John,  Lawrence  Lane,  Cheapside,  Com- 
mission Agent.  Lackington,  Off.  Ass. ;  God- 
dard,  King  Street,  Cheapside.   July  2. 

Sharrocks,  Samuel,  and  Henry  Sbarrocks,  Charl- 
ton upon  Medlock,  Lancaster,  Cotton  Spinners. 
Cooper,  Manchester  ;  AdUngtm  8c  Co.,  Bed- 
ford Row.   July  5- 

Stephens,  Thomas,  Liverpool,  Marine  Store  Dealer. 
Vincent  &  Co.,  Temple;  Littledale  8c  Co., 
Liverpool.   July  5. 

Sutton,  George,  Hartington,  Derby,  Grocer  and 
Draper.  Fox,  Ashbourne ;  Abbott  8c  Co., 
Charlotte  Street,  Bedford  Square.  July  5  &  9. 

Smithies,  Richard,  Runcorn,  Chester,  Tailor. 
AdUngtm  &  Co.,  Bedford  Row ;  Nicholson  8c 
Co.,  Warrington.   July  9. 

Solomon,  Philip,  and  Israel  Jacobs,  Manchester, 
Manchester  Warehousemen.  Perkins,  Gray's 
Inn  Square  ;  Parry,  Manchester.   July  9. 

Stubbing,  William  Walter,  Manchester,  Grocer. 
Payne  &  Co.,  Liverpool;  Vincent  &  Co., 
Temple.   July  16. 


Taylor,  John,  Liverpool,  Banker.  Holden  ft  Co., 
Liverpool ;  Wahnsley  &  Co.,  Chancery  Lane. 
July  2. 

Trenor,  John,  Bradford,  .  jfark,  Merchant  and 
Provision  Dealer.  R!c%rds  ft  Co.,  Lincoln's 
Inn  Fields  ;  Barber,  Brighouse,  near  Halifax. 
July  2. 

Trenor,  John,  and  Bernard  Trenor,  Bradford, 
York,  and  of  Bow  Lane,  London,  Bacon 
Factors  and  Stuff  Merchants.  James  8c  Co., 
Ely  Place  ;  Crossley,  Bradford.    July  9. 

Thompson,  James,  Manchester,  Manchester  Ware- 
houseman. Jllakinson  ft  Co.,  Temple  ;  Atkin- 
son &  Co.,  Manchester.   July  16. 

Thomas,  John,  Bridport,  Dorset,  Baker.  Templer 
ft  Co.,  Bridport;  Clowes  ft  Co.,  Temple. 
July  16. 

Trotter,  James,  Liverpool,  Auctioneer  and  Ap- 
praiser. Messrs.  Christian,  Liverpool ;  Lowe 
8c  Co.,  Southampton  Buildings.    July  19. 

Vaughan,  Joseph,  Pratt  Street,  Lambeth,  Surrey, 
Oil  and  Colourman.  Whitmore,  Off.  Ass. ; 
Sice,  Parish  Street,  St.  Luke's,  South wark. 
June  28. 

Vinson,  Thomas,  Bideford,  Devon,  Tailor  and 
Draper.  Jones  &  Son,  Sise  Lane,  London. 
July  16. 

Wilson, Thomas,  Manchester,  Hatters'  Trimmings 
and  Small  Ware  Manufacturer.  Chetter, 
Staple  Inn  ;  Chapman  ft  Co.,  or  Simpson, 
Manchester.    June  25. 

Whitby,  Thomas,  Red  Lion  Wharf,  Upper  Thames 
Street,  Coal  Merchant.  Johnson.  Off.  Ass. ; 
Carter  ft  Co.,  Lord  Mayor's  Court  Office,  Old 
Jewry.   June  28. 

Wisedell,  William,  and  William  Cockett,  New 
Cut,  Lambeth,  Surrey,  Ironmongers.  Ed- 
wards, Off.  Ass. ;  Bignold  8c  Co.,  New  Bridge 
Street.   July  2. 

Ward,  William,  Leeds,  Cloth  Merchant.  Battye 
&  Co.,  Chancery  Lane  ;  Messrs.  Lee,  Leeds. 
July  12. 

Worthington,  David,  Manchester,  Flour  Dealer. 
Adlmgton  ft  Co.,  Bedford  Row;  Claye  ft  Co., 
Manchester.   July  16. 

Walker,  Thomas  Hook,  Snaith,  York,  Miller  and 
Baker.  Capes  &  Co.,  Bedford  Row ;  Shearburn, 
Snaith.    July  19. 

Yarroll,  Thomas,  and  William  Yarroll,  of  Com- 
mercial Place,  City  Road;  and  of  Goswell 
Street,  and  of  Shepherdess  Walk,  City  Road, 
Tailors.  Groom,  Off.  Ass.;  Mardon,  Newgate 
Street.   July  5. 


PRICES  OF  STOCKS. 


Tuesday,  23rd  July,  1839. 

Bank  Stock,  div.  7  per  Cent.  189 

3  per  Cent.  Reduced  «--924«|a{«i 

3  per  Cent.  Consols  Annuities  92$  a  1  f  a  2 

3$  per  Cent.  Reduced  Annuities, 

99f  a  100  a  99£  a  f  a  100 
New  3  £  per  Cent.  Annuities  -  -99  J  a\  a  §  a  £  a  £ 
Long  Annuities,  expire  5th  Jan.  1860  -  -  Il^a^ 

Annuities  for  30  yrs.,  exp.  10th  Oct.  1859  -  14^. 

Ditto  5th  January,  1860  -  -  14^.  a  £ 

India  Stock,  div.  10J  per  Cent   254  «  3 

Ditto  Bonds,  3  per  Cent.  -----  26  a  23  pm. 
3  per  Cent.  Cons,  for  Acct.,  Aug.  29  -  -  -  92$  a  f 
Exchequer  Bills,  1000/. «2tf.  and  l$rf.  18*.o  16*. pm. 

Do.  60C/.  a  2d.  and  \\d.  \7s.  a  19*.  pas. 

Do.  Small,  a  2d.  &  l|rf.  18*.  a  20s.  pro. 
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SATURDAY,  AUGUST  3,  1839. 


 "  Quodmagis  ad  no« 

Fertinet,  etaeecire  malum  eat,  agitamu?. 

Ho  RAT. 


THE  COPYHOLD  ENFRANCHISE- 
MENT BILL. 


The  Copyhold  Enfranchisement  Bill  will 
not  be  proceeded  with  any  further  in  the 
present  Session ;  but  we  conceive  that  the 
friends  of  that  measure  have  reason  to  be 
well  satisfied  with  the  result  of  their  exer- 
tions. More  was  never  done  in  any  mea- 
sure of  a  similar  character.  In  all  legal 
reforms  the  legislature  has  proceeded  with 
great  caution  and  deliberation;  and  al- 
though we  hoped  that  this  might  have  been 
an  exception,  yet  perhaps  it  is  well  as  it  is. 
It  may,  and  we  trust  it  will,  end  in  a  more 
full  and  extensive  measure  being  passed  in 
the  next  Session.  We  will  now  give  some 
account  of  what  passed  on  Monday  last. 

In  the  first  place,  we  may  mention,  that, 
in  the  House  of  Commons,  Sir  Edward 
Sugden  complained  of  the  late  hour  at 
which  the  Bill  had  been  read  a  third  time 
in  that  House.    Now  we  are  afraid  that  he 
is  too  apt  to  consider  that  nothing  can  be 
done  when  he  happens  to  be  absent.  The 
principle  of  the  Bill  was  admitted  from  the 
first;  it  was  founded  not  only  on  the  re- 
commendations of  the  Real  Property  Com- 
missioners, but  on  the  Report  of  the  Select 
Committee,  and  the  time  for  discussing  it 
was  in  the    Committee.    The  Bill  was 
twice  committed ;  the  first  time  consider- 
able alterations  were  made ;  the  second 
time  no  alterations  were  made  at  all but 
on  both  these  occasions  the  Bill  came  on  at 
a  very  early  period  of  the  evening,  and 
ample  opportunity  was  given  for  discussion. 
The  next  stage  was  bringing  up  the  Report, 
and  on  neither  of  these  latter  occasions  was 
any  difficulty  or  opposition  made.    It  was 
quite  natural  therefore  for  the  supporters  of 
the  measure  to  consider  that  it  was  no 
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longer  opposed,  more  especially  as  the 
compulsory  clauses  had  been  struck  out 
of  the  Bill.  We  cannot,  therefore,  but 
regret  the  petulance  of  Sir  Edward  Sugden 
on  this  and  other  occasions,  which  greatly 
impairs  the  weight  which  his  talents  and 
position  would  otherwise  give  him. 

Let  us  now  proceed  to  tell  the  fate  of 
the  Bill  in  the  House  of  Lords.  Lord 
Brougham  undertook  charge  of  it,  and  he 
undoubtedly  brought  to  the  task  great  in- 
formation on  the  subject,  much  zeal  and 
energy,  and  all  those  powers  of  rendering 
a  dry  and  technical  subject  amusing  and 
captivating  which  so  peculiarly  distinguish 
him.    But  early  in  the  evening  symptoms 
manifested  themselves  that  there  was  a  dis- 
inclination to  proceed  with  the  Bill  in  the 
present  Session.    Lord  Lyndhurst,  before 
the  debate  came  on,  proposed  delay, — offer- 
ing, however,  to  devote  the  early  part  of 
the  next  Session  to  the  full  consideration 
of  the  measure.    Lord  Brougham  avoided  a 
direct  reply,  wisely  waiting  to  see  what  the 
feeling  of  the  House  might  be  after  he  had 
opened  it.    This  he  did  soon  afterwards, 
at  considerable  length,  with  great  clearness, 
and  abundant  illustration  of  the  existing 
evils  of  the   copyhold   tenure.    He  was 
listened  to  with  great  attention— he  keep- 
ing, as  usual,  the  interest  of  Ins  auditors 
alive  until  the  close  of  his  address.  Lord 
Lyndhurst  then  again  urged  the  postpone- 
ment of  the  measure  until  the  next  Session, 
on  the  ground  that  the  Bill  was  of  great 
importance,  and  that  many  Peers,  who  were 
opposed  to  some  of  the  details,  had  left 
town.    The  Lord  Chancellor,  however,  de- 
clared his  opinion  that  there  was  no  reason 
for  postponement ;  that  this  was  simply  an 
enabling  bill;  that  no  further  information 
respecting  it  was  required ;  and  then,  re- 
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turning  to  the  woolsack,  he  put  the  second 
reading,  and  the  Bill  was  read  a  second 

time. 

But  it  was  obvious  that  there  was  no  in- 
tention of  letting  it  proceed  any  further. 
I/ord  Redesdale  renewed  the  attack ;  and 
although  the  postponement  was  most  man- 
fully resisted  by  Lord  Brougham,  Lord 
Hatherton,  and  others,  it  was  persisted  in 
by  the  majority  of  their  Lordships.  Seeing 
therefore  that  there  was  a  desire  that  it 
should  be  decided  that  night  for  the  present 
Session,  Lord  Brougham  moved  that  it 
should  be  committed,  when  there  were— 

Content    27 

Not  Content    39 

Majority  11,  against  proceeding  with  the 
Bill  in  the  present  Session. 

It  is  to  be  observed,  however,  that  after 
the  division,  as  well  as  before,  Lord  Lynd- 
hurst  declared  that  he  was  not  opposed  to 
the  principle  of  the  Bill,  but  only  to  some 
of  its  details,  and  that  he  would  be  happy 
early  in  the  ensuing  Session  to  join  with 
Lord  Brougham,  the  Duke  of  Wellington, 
and  the  Ministers,  in  framing  and  passing  a 
Bill  for  the  Enfranchisement  of  Copyholds ; 
and  being  hard  pressed  by  Lord  Brougham 
to  say  which  of  the  details  he  objected  to, 
he  did  not  specify  them ;  and  we  conceive, 
therefore,  that  the  main  features  of  the  Bill 
may  be  considered  as  agreed  to. 

It  is  with  this  view  that  we  repeat  that 
the  friends  of  the  cause  of  Enfranchisement 
have  good  cause  to  be  satisfied  with  the 
fate  of  the  Bill.  It  will  be  proceeded  with 
early  in  the  next  Session  in  the  House  of 
Lords,  and  clothed  with  all  the  strength  of 
their  sanction,  and  doubtless,  with  such 
improvements  as  their  wisdom  and  ex- 
perience suggest,  it  will  go  down  to  the 
House  of  Commons,  and  we  have  there  no 
fear  of  its  success. 

—   — .  _ — . —    —  — 

NOTES  ON  EQUITY. 

PARTITION  SUIT. 

An  infant  tenant  in  common  or  joint- 
tenant  may  file  a  bill  for  partition,  or  such 
a  bill  may  be  filed  against  him.  Tuck  field 
v.  Buller,  Arabl.  197;  S.  C.  1  Dick.  240. 
A  testator  had  devised  his  real  estates  to 
his  three  daughters  as  tenants  in  common, 
and  the  bill  was  filed  by  two  of  them  against 
a  third  for  a  partition.  The  defendant, 
who  had  attained  her  majority,  was  a  per- 
son of  weak  intellect,  but  had  not  been 
found  so  by  inquisition,  and  had  put  in  an 
answer  by  a  guardian.    The  Vice  Chan 


cellor  (Sir  L.  Shadwell)  made  the  usual 
order  for  a  commission,  and  that  the  lands 
should  be  held  in  severalty,  reserving  fo*o 
ther  directions.  It  was  admitted  hy  floww 
scl  for  the  plaintiff  that  no  order  could 
made  for  a  conveyance  from  the  defendant. 
Hollinaworth  v.  Sidebottom,  8  Sim.  o^&.^b 

.  ..  '  .!  t 

THATWTPVAVPW 

'  '  '-Li 

In  the  case  of  Hey  sham  v.  Heysham,\ 
]  Cox,  197,  under  the  circumstances  of  tjie, 
case,  the  sum  of  520/.  per  annum  was 
allowed  for  the  maintenance  of  an  infant,, 
and  was  ordered  to  be  paid  to  her  mother 
until  further  order.    An  increased  allow-, 
ance  for  maintenance  has  recently  been 
ordered  to  be  made  out  of  the  property  oi, 
infants  for  the  purpose  of  supporting  their 
parents,  who  were  in  great  indigence. 
Lord  Lang  dale,  M.  R.,  said,  I  think  this  is 
a  case  in  which  the  Court  can  increase  the 
maintenance  of  the  children  for  the  sup- 
port of  their  parents.    I  feel  reluctant  in 
doing  it,  for  the  conduct  of  the  parents  has 
been  of  the  worst  kind ;  but  I  think  that, 
without  saying  anything  as  to  the  construc- 
tion of  the  will  [it  having  been  argued  that 
the  parents  were  entitled  to  the  interest  of 
the  fund  under  the  will],  I  may  give  to  the 
infants  the  benefit  of  the  income  of  the 
property,  so  as  to  assist  the  parents.  To 
do  so  is  evidently  for  the  benefit  of  the  in- 
fante themselves.  Allen  v.  Coster,  1  Beavan, 
202. 


FORECLOSURE  SUIT. 

In  Rashleigh  v.  Dayman,  2  Mad.  147,  it 
was  held  to  be  contrary  to  the  practice  to 
advance  a  foreclosure  suit  to  be  heard  as  a  , 
short  cause,  unless  with  the  consent  of  tha 
defendant;  and  in  Leurin  v.  Molins,  Bea; 
99,  Lord  Longdate,  M.  R.,  reluctantly  dis- 
missed an  application  of  this  nature  with 
costs ;  but  under  the  General  Orders  of  the 
9th  of  May  1839,  order  4,  ante  p.  60,  fore- 
closure causes  are  placed  in  this  respect  on 
the  same  footing  as  other  causes. 


THE  CLOSE  OF  THE  SESSION. 


The  Bills  before  Parliament  are  now  daily 
diminishing,  and  we  conceive  that  the  ses- 
sion will  not  last  beyond  the  second  week,,, 
in  tliis  month.    We  have  no  reason,  ja  >, 
change  our  opinion  since  last  week  as  iWf) 
the  little  that  will  be  done  tlus  year.  The 
Copyhold  Enfranchisement  Bill  has  been 
"  slain  in  war,"  of  which  a  particular1  !" 
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4t*tiM  ftfe'  been  given  in  the  first  article. 
We  thmlc  this  will  be  heard  with  regret, 
both  by  the  profession  and  the  public.  The 
Metropolis  Police  Bill  will  pass;  but  the 
fate  of  the  Metropolis  Police  Court  Bill  is 
stsll  uncertain.  There  is  a  vigourous  en- 
deavour to  delay  it  as  long  as  possible  in 
the  Lower  House,  and  if  any  opposition  is 
raised  to  it  in  the  Lords,  it  must  share  the 
fate  of  the  others,  and  be  deferred,  it  having 
been  agreed  that  no  Bill  calculated  to  ex- 
cite discussion  is  to  proceed.  The  Custody 
of  Infants  Bill  has  this  year  passed  through 
its  several  stages  without  opposition,  and 
will  become  the  law  of  the  land.  Under 
the  pressure  of  the  recent  disturbances,  the 
Bill  for  the  establishment  of  a  Rural  Police, 
which  is,  however,  merely  a  permissive  mea- 
sure, will  also  pass  ;  and  when  we  give  the 
same  good  luck  to  Sir  Robert  Peel's  Bill 
for  the  Trial  of  Election  Petitions,  we  are 
at  the  end  of  the  list  of  Acts  interesting  to 
the  profession.  Let  us  therefore  be  con- 
tent with  these  to  beguile  the  vacation, — 
not  forgetting,  however,  the  Postage  Act, 
to  which  we  have  already  adverted.  " 

CHANGES  IN  THE  LAW 

^ITHE  PRESENT  SESSION  OP  PARLIAMENT. 

adJ  i  No.  V. 

oT  .   

-fli  2  &  3  Vic.  c.  27. 

•   '    PROCEEDINGS  IN  BOHOIICH  COURTS. 

An  Act  for  regulating  the  Proceedings  in  the 
Borough  Courts  of  England  and  Wales. 

[1M  July,  1831).] 

5  Sf  6  fF.4,  c.  76.    6^7^.  4,  c.  105. 
Judges  of  courts  of  record  in  boroughs  cmnow-  , 
ered  to  make,  Sfc.  rules for  regulating  the  times 
of  holding  and  practice  in  said  courts.  Such 
rules  to  be  confirmed  by  three  judges. — Whereas 
great  difficulty  has  been  found  in  framing 
legal  and  convenient  rules  for  regulating  the 
practice  of  borough  courts  under  the  authority 
given  for  that  purpose  by  an  act  passed  in  the 
session  holden  in  the  fifth  and  sixth  years  of  the 
reijn  of  his  late  Majesty,  King  William  the 
Fourth,  intituled,  "An  Act  to  provide  for  the  Re. 
gulation  of  Municipal  Corporations  in  England 
and  Wales,"  and  by  an  act  passed  in  the  session 
holden  in  the  sixth  and  seventh  years  of  the 
same  reign,  intituled,  "  An  Act  for  the  better 
administration  of  justice  in  certain  boroughs  ;" 
and  it  is  expedient  that  the  power  to  make 
rules  for  regulating  the  proceedings  of  such 
courts,  subject  to  the  approbation  and  confir- 
mation of  the  judges  of  the  superior  courts  of 
Common  Law  at  Westminster,  should  be  ex- 
plained and  in  some  respects  enlarged  :  Be  it 
therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Com- 
in  this  present  parliament  assembled, 


and  by  the  anthority  of  the  same,  That  in 
every  Iwrough  named  in  the  schedules  A.  and 
B.  to  the  first  herein-before  mentioned  act 
annexed,  in  which  by  charter,  custom,  or 
otherwise,  there  is  or  ought  to  be  holden  a 
court  of  record  for  the  trial  of  civil  actions, 
every  judge  of  such  court  shall  have  authority 
to  make,  alter,  and  revoke  such  rules  for  ap- 
pointing the  times  of  holding  such  court,  for 
regulating  the  forms  and  manner  of  proceed- 
ing, the  process,  appearance,  practice,  and 
pleadings  in  such  court,  and  for  settling  the 
reasonable  fees  of  the  attorneys  of  the  court  for 
business  transacted  therein,  as  shall  from  time 
to  time  seem  to  him  necessary  and  proper  for 
expediting  the  business  of  such  court  with  most 
convenience,  and  at  the  smallest  reasonable 
expence  :  provided  always,  that  no  such  rules, 
or  any  order  revoking  or  altering  such  rules, 
shall  be  of  any  force  until  they  shall  have  been 
allowed  and  confirmed  by  three  of  the  judges 
of  the  superior  courts  of  commou  law  at 
Westminster. 

2.  Courts  to  be  held  four  times  yearly. — Pro- 
vided also,  and  be  it  enacted,  that  every  such 
court  shall  be  holden  for  the  trial  of  issues  of 
fact  and  of  law  four  times  at  least  in  each 
year,  and  with  no  greater  interval  between  the 
holding  of  any  two  successive  courts  than  four 
caleudar  months. 

3.  Personal  actions  to  be  by  summons.— And 
be  it  further  enacted,  that  from  and  after  the 
first  day  of  September  next  all  personal  actions 
brought  in  the  borough  courts  of  England  and 
Wales  shall  be  commenced  by  writ  of  sum- 
mons. 

4.  Act  may  beafnended  this  session. — And  be 
it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  present 
session  of  parliament. 

Among  the  multitude  of  local  courts  which 
have  been  so  largely  increased  of  late  years, 
it  is  manifestly  important  that  some  degree  of 
uniformity  in  the  mode  of  proceeding  should 
be  secured.  This  act  has  been  passed  to  effect 
that  object,  and  we  trust  that  the  proposed 
rules  and  orders  will  be  made  known  to  the 
profession  before  they  are  approved  by  the 
judges,  so  that  suggestions  maybe  offered  by 
those  who  are  most  competent  to  aid  the 
j  udges  in  coming  to  a  useful  conclusion.  Ed. 


NEW  BILLS  IN  PARLIAMENT. 


HOLDING  ASSIZE  COURTS. 

This  bill  is  intituled  "  An  Act  for  enabling 
Justices  of  Assize  and  Nisi  Prius.  Oyer  and 
Terminer,  and  Gaol  Delivery,  to  hold  Courts 
for  Counties  at  large  in  adjoining  Counties  of 
Cities  and  Towns,  and  conversely. " 

It  recites  that  it  would  facilitate  the  desputch 
of  business  if  her  Majesty's  justices  of  assize 
were  authorized  to  hold  the  assizes  of  and  for 
the  counties  at  large  in  England  and  Wales, 
and  also  of  and  for  any  county  of  a  city,  county 
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of  a  town,  borough,  or  other  jurisdiction  lo- 
cally situate  within  or  adjacent  to  such  county 
at  large,  in  any  court  house  or  other  building, 
whether  in  or  belonging  to  such  county  at 
large,  or  in  or  belonging  to  such  county  of  a 
city,  county  of  a  town,  liorougb»  or  other 
jurisdiction,  indiscriminately  :  It  is  therefore 
proposed  to  be  enacted  : 

That  it  shall  be  lawful  for  her  Majesty's  jus- 
tices of  assize,  or  other  iter  Majesty's  commis- 
sioners by  whom  any  court  shall  be  holden  by 
virtue  of  any  of  her  Majesty's  commissions  of 
assize  or  nisi  prius,  oyer  and  terminer,  or 
general  gaol  delivery,  in  and  for  any  county  at 
large  in  England  and  Wales,  or  in  and  for  any 
county  of  a  city,  county  of  a  town,  borough,  or 
other  jurisdiction  locally  situtate  within  or  ad- 
jacent to  such  county  at  large,  from  time  to 
time,  as  often  as  they  shall  see  fit,  by  procla- 
mation in  open  court,  to  adjourn  any  such 
court  from  the  court  house  or  other  building 
wherein  they  shall  then  be  holding  the  same  to 
such  other  court  house  or  building  as  they  may 
deem  convenient,  whether  in  and  belonging  to 
such  county  at  large,  or  within  and  belonging 
to  any  such  county  of  a  city,  county  of  a  town, 
borough,  or  other  jurisdiction  locally  situate 
within  or  adjacent  to  the  same  as  aforesaid ; 
and  all  jurors,  prosecutors,  witnesses,  and 
other  parties  or  persons  who  may  have  been 
theretofore  bound  over,  subpoenaed,  or  re- 
quired to  appear  before  the  said  justices  and 
commissioners  in  any  cause  or  matter,  whether 
criminal  or  civil,  shall  thenceforth  appear  and 
give  attendance  before  the  said  justices  and 
commissioners  at  such  adjourned  court,  and 
there  shall  do  and  perform  all  such  matters 
and  things  as  they  ought  to  have  done  aud 
performed  before  and  at  such  court  prior  to 
»uch  adjournment,  and  in  default  thereof  shall 
be  subject  to  such  and  the  same  penalties  and 
forfeitures  as  if  they  had  made  default  before 
the  said  justices  and  commissioners  prior  to 
such  adjournment ;  and  all  evidence  given  and 
all  matters  and  things  done  and  performed  at 
such  adjourned  court,  shall  be  deemed  and 
considered,  and  in  all  indictments,  pleadings, 
rules,  and  entries  shall  be  alleged  to  have  been 
given,  done,  and  performed  respectively  within 
the  county  at  large,  or  within  the  county  of  a 
city,  county  of  a  town,  borough,  or  other  juris- 
diction, (as  the  case  may  be)  within  which 
suck  court  was  so  as  aforesaid  holden  prior  to 
such  adjournment. 


PRIVILEGE  OF  PARLIAMENT. 


Wb  think  the  following  petition  so  important 
thut  we  shall  print  it  verbatim,  and  we  shall 
revert  to  the  subject  next  week.   Our  readers 
will  have  seen  the  debate  which  took  place  re- 
specting it  on  'lliursday  last.   The  question 
agitated  is  of  no  little  interest  to  the  profession. 
The  humble  Petition  of  James  Hansard, 
Luke  Graves  Hansard,  and  Luke  James 
Hansard,  Printers  to  this  honourable 
House, 
Sheweth, 

That  a  Report  and  Minutes  of  Evidence  on 


the  present  state  of  the  Islands  of  New  Zea- 
land was  communicated  by  the  House 
Lords  to  this  honourable  House  on  the  7th 
of  August  183$,  which  was  ordered  to  be 
printed  by  this  honourable  House  on  the  fol- 
lowing day.  .'[ 

That  your  petitioners,  in  pursuance  and  ta 
obedience  of  such  order,  printed  the  said 
Report  and  Evidence. 

That  your  petitioners  have  received  notice 
from  Charles  Shaw,  47.  Fish  Street  Hill, 
attorney,  of  the  commencement  of  an  action 
against  them  for  libellous  matter  alleged  to 
be  contained  in  the  said  Report  and  Evidence, 
reflecting  on  the  character  of  Mr.  Joel  Samuel 
Poluck.  A  copy  of  the  letter  or  notice  is  as 
follows : 

"  47,  Fish  Street  Hill,  29th  July,  1839. 
"  Gentlemen, 
"  I  am  instructed  by  Mr.  Joel  Samuel  Polaek 
to  commence  an  action  against  you  for  having 
printed  and  published  the  minutes  of  evidence 
taken  before  a  Select  Committee  of  the  House  of 
Lords  respecting  the  Islands  of  New  Zealand 
in  the  months  of  April  and  May  1838,  and 
which  evidence  contains  a  false,  scandalous, 
and  malicious  lible  on  his  (Mr  Polock's) 
character.  In  order,  therefore,  to  save  you  the 
inconvenience  of  personal  service,  I  request 
you  will  furnish  me  with  the  name  of  your  at- 
torney, to  whom  I  may  send  process  on  your 
behalf. 

I  am  Gentlemen,  your  obedient  Servaut, 
"  Charles  Shaw." 
Your  petitioners  therefore  humbly  pray  the 
Instructions  of  your  honourable  House  in  the 
matter  of  this  their  petition,  and  in  the  course 
they  should  pursue  in  resisting  or  defending 
the  said  action. 

James  Hansard. 
Luke  G.  Hansard. 
Luke  Jambs  Hansard. 


ADMIRALTY  PRACTICE.— THE  NEW 
BILL. 

Sir, 

In  your  notice  of  bills  now  in  progress 
through  the  House  of  Commons,  I  do  not 
find  you  have  drawn  the  attention  of  the  pro- 
fession to  the  bill  committed  on  the  20th  June 
last,  for  regulating  the  High  Court  of  Ad- 
miralty and  extending  its  Jurisdiction. 

The  hill  proposes  to  confer  on  this  Court  an 
enlarged  and  concurrent  jurisdiction  with  the 
Superior  Courts  at  Westminster  and  other 
Courts  of  Record,  in  rrder  that  certain  cases 
of  contract  and  specialty  matters,  not  hitherto 
held  within  its  jurisdiction,  may  be  decided  by 
it.  It  also  empowers  the  Court  to  direet 
issues  to  be  tried ;  and  commissions  to  be 
sent  to  barristers  for  taking  examinations  in 
certain  cases,  and  to  report  upon  the  evidence; 
and  to  admit  surrogates  of  the  Court  of  Arches 
to  practise  in  the  Court 

Now,  Sir,  it  appears  to  me,  the  profession 
ought  particularly  to  watch  this  bill ;  for,  >« 
the  first  place,  I  do  not  see  any  provision  in  »* 
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reserving'  to  the  Court  of  Chancery  or  the 
Queen's  Bench  their  undoubted  original  and 
abrcluaire  jurisdiction  (where  thought  to  be 
necessary)  of  prohibiting  this  Court  in  certain 
cases  from  proceeding  to  adjudicute.  This  re- 
quires attention,  particularly  from  the  little 
acquaintance  we  have  in  general  with  the  prin- 
ciples on  which  decisions  of  the  Admiralty 
Court  are  founded,  seeing  that  proctors  alone 
have  the  exclusive  practice  therein,  und  the 
entire  emoluments  therefrom. 

We  are  to  have  decisions  upon  contracts, 
under  seal,  in  all  matters  relating  to  shipping, 
brought  within  the  pale  of  the  prrtctor's  ex- 
clusive practice,  where  no  attorney  can  fol- 
low; and  consequently  the  public  must  con- 
sult the  proctor  solely,  in  exclusion  of  the 
more  general  organ  of  communication — the 
attorney.  Here  issues  are  to  be  tried;  but 
where  is  the  provision  for  the  provincial  attor- 
ney (who,  undoubtedly,  is  the  moat  fit  person 
to  get  up  evidence  on  the  spot)  to  receive  re- 
muneration ?  Will  the  proctors  do  this  ?  Com- 
missions are  to  be  directed  to  barristers  to 
take  the  examination  of  witnesses.  But  where 
are  the  barristers  to  be  found  r  In  this  town, 
containing  upwards  of  20,000  inhabitants,  and 
where  probably  more  matters  connected  with 
the  Admiralty  Court  arise  than  in  any  town  of 
its  size,  no  barrister  resides.  Why  cannot 
Commissioners  be  appointed  from  amongst 
attorneys  as  in  the  instance  of  the  High  Court 
of  Chancery  i 

These  are  some  of  the  subjects  of  omission 
in  this  bill,  which  I  conceive  would  be  obviated 
by  continuing  to  the  Court  of  Chancery  and 
the  Queeu's  Bench  the  power  of  issuing  their 
writs  of  prohibition  as  hitherto,  and  by  admit- 
ting attorneys  to  practise  in  the  Court  as  well 
as  proctors  and  surrogates,  and  directing  the 
proposed  commissions  to  attorneys  and  solici- 
tors indiscriminately. 

With  a  hope  that  some  further  notice  may 
be  taken  of  this  bill,  now  that  your  attention 
has  been  directed  to  it,  1  with  confidence 
leave  it  in  your  hands.  J.  C. 

Great  Yarmouth,  20th  July,  1839. 

(We  believe  that  the  Court  of  Admiralty  will 
not  acquire  any  additional  jurisdiction  by  the 
new  bill,  and  that  under  the  power  of  sending 
issues  to  be  tried  in  the  Courts  of  Law,  the 
attorneys  of  those  Courts  will  alone  practise. 
It  will  not  be  competent  for  proctors  to  act 
in  the  trial  of  such  issues.  We  believe  also 
that  the  proposed  act  will  not  deprive  the  Su- 
perior Courts  of  their  power  t6  issue  writs  of 
prohibition  as  heretofore.  We  shall,  however, 
look  further  into  the  subject.  E».] 


NOTICES  OF  NEW  BOOKS. 
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Commentaries  on  the  Law  of  Prescription  in 
Scotland.  By  Mark  Napier,  Esq.,  Advo- 
cate.   Edinburgh ,  Thomas  Clarke,  1839. 

The  scope  and  object  of  this  work  is  thus 
stated  by  the  author. 

"  The  chief  object  of  these  Commentaries,  is 
to  clear  the  study  of  our  law  of  Prescription  from 
the  perplexities  which  the  subject  has  gradually 
contracted,  since  its  introduction  by  the  Scotch 
statutes  down  to  the  present  time.  While 
entering  thns  minutely  into  the  subtilties  of 
this  intricate  and  voluminous  chapter  of  the 
law  of  Scotland,  the  Author  is  not  so  presump- 
tuous as  to  expect  to  have  removed  every  doubt 
and  difficulty,  or  to  have  escaped  from  all  error 
in  his  own  views.  But  if,  in  this  attempt  to 
submit  both  the  theory  and  the  practical  work- 
ing of  Prescription  to  a  closer  examination  and 
minuter  analysis  than  that  has  hitherto  re- 
ceived, he  shall  be  fouud  to  have  done  any 
thing  to  enlighten  the  subject,  or  to  have  re- 
moved any  obstructions  in  the  way  of  a  right 
understanding  of  its  principles, — his  labours 
have  not  been  in  vain. 

"The  part  of  these  Commentaries  now  pub- 
lished embraces  the  universal  principles  of 
Prescription,  and  the  origin  and  nature  of 
their  statutory  modification  in  the  Code  of 
Scotland, — an  examination  of  the  distinctive 
nomenclature,  negative  and  positive  Prescrip- 
tion, with  practical  illustrations  of  the  precise 
application  of  that  distinction, — and  also  a 
review  of  the  leading  statutory  conditions  of 
title  and  possessionem  the  operation  of  positive 
Prescription  upon  feudal  rights  upon  property, 
including  that  refined  and  difficult  application 
of  the  act  1617,  which  has  given  rise  to  the  doc- 
trine of  double  title  in  questions  of  prescrip- 
tion. 

"Another  part  will  presently  be  published, 
comprehending  the  extension  of  the  principle 
of  positive  prescription  to  cases  of  heritable 
rights  independent  of  feudal  title, — the  opera- 
tion of  the  negative  prescription  of  forty  years, 
— and  the  special  replies  evasive  of  the  plea  of 
prescription,  including  that  important  subject 
the  statutory  exception  in  favour  of  the  rights 
of  minors. 

"  A  third  and  concluding  part  will  embrace 
the  lesser  precriptions  and  limitations  of  ac- 
tions,— with  a  chapter  of  prescription  con- 
sidered in  reference  to  international  jurispu- 
dence." 

The  work  consist  of,  1.  The  natural  prin- 
ciples of  prescription,  and  of  its  arrangement 
in  the  Roman  Law.  2.  Of  the  statutory  in- 
troduction of  the  prescription  of  40  years  in 
Scotland.  3.  Of  the  nomenclature  negative 
and  positive  prescription,  and  of  the  general 
application  of  the  two  rules.  4.  Of  the 
feudal  title  of  positive  prescription,  and  of 
the  possession  with  which  it  must  be  clad. 

The  following  is  the  author's  statement 
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of  the  nature  of  prescription,  with  the  two- 
fold acceptation  of  the  modern  term,  and  the 
question  of  the  equity  of  a  law  of  prescrip- 
tion as  treated  by  the  civilians. 

"  PRIORI  mo,  in  the  Roman  law,  origi- 
nally meant  any  exception.  It  came  after- 
ward's  more  particularly  to  signify  exceptio 
ratione  temporis,  or  that  rule  of  exception 
which  was  understood  to  indicate  a  plea  of 
freedom  from  claims  in  law,  that  pleat  being 
founded  on  a  presumption  of  the  pursuer's 
consent,  deduced  from  the  fact  of  his  long 
forbearance.  It  stood  chiefly  distinguished 
from  Usucapio,  a  more  ancient  law  of  the 
twelve  tables,  which,  founded  on  similar  pre- 
sumptions, established  property  positively  and 
absolutely  through  the  merits  or  qualities  of 
possession. 

"  In  modern  acceptation,  however,  the  term 
Prescription  comprehends  the  twofold  sense, 
and  may  generally  be  defined  and  divided,  as 
that  law  which,  ex  tempore  essentiam  capiens, 
is  of  force,  cither, 

"  1st.  To  establish,  positive",  a  right  of  property 
upon  certain  conditions  of  possession;  or, 

*'  2d.  To  exclude,  negative',  the  right  of  action, 
under  certain  circumstances  of  tardy  pursuit. 

'•These  are  two  distinct  modes  of  proponing 
the  plea  of  time,  in  reply,  either  to  the  claim 
of  a  proprietor  for  possession,  or,  to  any  other 
claimant  in  law.  Not  that  time  itself  has  any 
inherent  virtue  so  to  establish,  or  annul ;  for, 
say  the  cautious  Doctors, — '  tempus,  ex  suapte 
natura,  vim  nullam  effectricein  habet,  nihil 
enim  fit  a  tempore,  quamquam  nihil  non  fit  in 
tempore;*— but  ihe  structure  of  human  society 
itself  suggests  the  necessity  of  some  practical 
arrangement  of  certain  natural  principles,  pro- 
*  tectiug  the  important  fact  of  possession  in  par- 
ticular, and  generally,  assigning  a  limit  to  the 
vitality  of  a  right  of  action  ;  and  this,  says  Voet, 
in  order  to  prevent  the  inexpedient  anomaly 
of  an  infinite  right  to  pursue,  in  the  hands  of 
a  finite  and  mortal  litigant. 

"  That  a  law,  so  highly  esteemed  in  the  civil 
institutions  of  most  countries  should  have  its 
foundation  in  no  principles  of  natural  reason, 
see  i  1 1  ■  a  proposition  not  likely  to  have  divided 
the  Doctors.  Yet  this  has  been  made  so  grave 
a  question,  that  it  ought  not  to  be  passed  over 
in  reviewing  the  history  of  Prescription. 

"Cujacius  endeavours  to  prove  that  Pre- 
scription is  repugnant  to  natural  equity.  His 
argument  is  shortly  this  ;  A  prescriptive  right 
to  property  involves  the  idea  of  its  being  de- 
rived a  non  domino ;  and  yet,  according  to  the 
natural  idea  of  property,  no  one  can  transfer 
it  who  is  not  himself  proprietor.  But  Cujacius 
at  the  same  time  admits  the  very  principle 
which  composes  the  natural  apology  of  the  law, 
and  redeems  it  from  a  shadow  of  injustice : 
'  Est  sane  ita,'  he  says,  '  pugnat,  enim,  hac  in 
re,  jus  civile  cum  naturali  roqu'rtate  ;  eedtamen, 
hoe  Jit  bono  publico* 

"  Grotius  finds  great  difficulty  (gravis  hie 
diffisultas  oritur  de  ueuenpiendi  jure)  in  the 
question  whether  prescription  be  a  Jaw  conso- 
nant to  nature,  and  right  reason.    Yet  he 


admits  that  it  may  be  strictly  deducedffayri 
natural  justice:  '  VY nit  enim  hoc'non  ex  jure 
civili,  sed  ex  jure  naturali  quo  qufeqfeM  strain 
potest  ahdicare,  et  ex  natnrali  presumptione, 
qua,  poluiav  quia  creditur  quod  sufficienter 
significavit ;  quo  sensu  recte  accipi  potest  quod 
Ulpianus  dixit,  juris  Gentium  esse  acoeptihi- 
tionem.'  ai  9wl  a 

u  Wolfius  gives  a  very  sufficient  reply  to  the 
objection  of  Cujacius,  and  the  doubts  of  Gro- 
tius. Without  admitting  that  the  lapse  of 
time,  or  the  mere  fact  of  continued  possession, 
are  in  themselves  sufficient  to  annul  obliga- 
tions, or  to  establish  right,  he  maintains  the 
question  to  be  truly  this,  namely,  whether  in 
certain  cases  it  is  not  the  dictate  of  natural 
law  that  dereliction  be  presumed ;  and  whether, 
to  such  presumed  dereliction  the  same  legal 
effect  should  not  be  given  as  to  positive  and 
express  dereliction.  He  adds,  that  the  prac- 
tical arrangement,  or  modification,  of  these 
natural  principles  is  a  separate  consideration, 
and  the  province  of  civil  law. 

"  To  Vattel — who,  in  his  celebrated  work  on 
the  law  of  nations,  has  abridged  the  prodigious 
labours  of  Wolfius,— we  are  indebted  for(a 
clear  and  masterly  exposition  of  the  theory. 
The  right  of  property,  he  says,  is  not  aa  ori- 
ginal law  of  nature,  but  is  one  the  introduction 
of  which  nature  sanctions  for  the  advantage  of 
mankind  in  a  state  of  society.  Dominion  and 
property,  however,  being  established  upon  this 
principle,  it  would  be  absurd  to  say  that  natural 
law  recognised  any  right  of  property  whleh 
tended  to  disorganize  human  society.  Yet 
such  would  be  the  effect  of  apparently  abandon- 
ing one's  own  property,  and  after  a  long  lapse 
of  time  wresting  it  from  a  bona  fide  possessor, 
who  perhaps  had  paid  for  it,  or  obtained  it  by 
inheritance,  or  in  a  dowry  with  his  wife ;  and 
who  might  have  exerted  himself  to  acqoire 
other  property,  had  he  been  aware  of  the  pre- 
carious tenure  of  this.  The  law  of  nature,  so 
far  from  conferring  upon  a  proprietor  any  such 
right  to  the  detriment  of  society,  dictates  to 
every  proprietor  the  careful  protection  of  his 
property,  and  imposes  the  obligation  not  to 
keep  his  right  latent  to  the  prejudice  of  others. 
Upon  such  conditions  only  does  nature  sanction 
and  confirm  man's  own  conventional  establish- 
ment of  the  individual  right  of  holding  property. 
If  a  proprietor  have  neglected  his  property  so 
long  that  to  permit  him  to  vindicate  it  would 
be  to  compromise  the  rights  of  others,  the  law 
of  nature  forbids  the  vindication.  The  rightof 
property  is  not  to  be  considered  so  tenacion" 
and  infinite,  that,  at  the  hazard  of  every  incon- 
venience to  human  society,  it  may  be  neglected 
or  reclaimed  according  to  caprice.  For  what 
other  end  than  the  tranquility,  security,  and 
general  advantage  of  mankind,  does  the  law<J* 
nature  ordain  that  the  right  of  property  shall 
be  protected  wherever  it  exists  ?  Upon  $ie  very 
same  principle,  that  law  equally  ordains,  ^ 
whoever  for  a  long  period  and'  without  suffi- 
cient reason,  neglects  his  right,  shall  be  pre- 
sumed to  have  abandoned  and  renounced  it 
altogether.  This  is  that  absolute  presumption, 
juris  et  dc  jure,  of  dereliction,  which  affords  a 


Digitized  by  Google 


Notices  of  New  Books i*  Napier  On  the  Law  of  Prescription. 


263 


Chir  and  legal  ground  for  the  enjoyment  of  it 
-Ity  pewe  os'c  esse.   This  absolute  presumption 
i&Kft  nut  mean  a  conjecture  merely  as  to  the 
MMtt^nmil  of  the  proprietor,  but  a  position 
which  the  law  of  nature  requires  should  he  re- 
ceived as  incontrovertible ;  and  for  the  sake  of 
preserving  order  and  peace  among  men.  Thus, 
a  title  is  established  in  the  person  of  the  pos- 
sessor, as  absolute  and  equitable  in  every  res- 
pect as  any  other  title  of  property  ;  which  titles 
all  arise  from,  and  are  sustained  by,  the  same 
ratioual  principle.  Supported  by  this  presump- 
tion, the  bona  Jide  possessor  holds  a  right  under 
the  sanction  of  the  law  of  nature ;  and  that 
name  law  which  inculcates  the  stability  and 
tjeertainty  of  rights  in  general,  does  not  permit 
,  ft  possession  so  qualified  to  be  disquieted. 
li^Sf  Such  are  the  views  of  the  most  profound 
i writers  upon  a  question  which,  though  seem- 
ingly not  beyond  the  reach  of  common  sense, 
has  from  time  immemorial  been  made  the 
,  (ground  of  subtle  discussion  and  elaborate  argu- 
ment.  And  such  are  the  simple  and  obvious 
dictates  of  nature  and  reason,  upon  which  the 
various  artifices  and  necessities  of  human  juris* 
a  prudence  have  reared  the  refined  and  compli- 
cated structure  of  the  law  of  Prescription." 

The  ancient  history  of  the  law  of  prescrip- 
tion and  its  application,  are  thus  summed 
i  up. 

Bl(1  "  If,  as  Lord  Stair  says,  1  the  Romans  as- 
cribed the  introduction  of  prescription  to 
themselves,*  it  must  have  been  in  their  proud 
.  sense  of  identifying  their  code  with  the  law  of 
nature.    The  Greek  philosophers  were  well 
acquainted  with  prescription  as  a  law  sug- 
gested by  natural  justice.    Indeed  those  sages, 
'  ifrom  whom  the  nascent  Roman  state  is  said  to 
"have  derived  the  wisdom  of  the  Twelve  Tables, 
speak  of  prescription  in  terms  familiar  to  our 
modern    conceptions.       *  With  regard  to 
doubtful  possessions,'  says  Plato  in  his  Re- 
t,  public,  '  there  must  be  a"  fixed  term  beyond 
'  which  he  who  has  enjoyed  that  possession 
/should  no  longer  be  disquieted.    The  fixed 
.  and  certain  tenure  of  lands  and  houses  admits 
v  of  no  dubiety  of  the  kind.   With  regard  to 
moveables,  if  the  possessor  makes  no  secret  of 
bis  possession,  but  holds  it  in  the  city,  in  the 
market-place,  in  the  places  of  public  worship, 
( .  without  interruption  from  any  claimant,  then 
t  though  the  real  owner  has  been  searching  for 
ft  all  the  while,  if  one  year  expire  under  such 
;  ciijcum stances,  there  shall  be  no  repetition.' 
'  The  philosopher  then  proceeds  to  arrange  his 
'feftemporie  under  different  circumstances  and 
various  conditions. 
Jui  ,"&ocrate8  also  observes  :  •  You  know  that  it 
j^l  generally  received  that  possession,  both 
i  public  and  private,  is  confirmed  by  a  long 


,  course  of  Prescription,  and  that  such  pos- 
,  ..session  ought  to  be  regarded  as  property." 

-fflo/*T^e  aPplicati°n>  however,  of  this  venerable 
rule  was  peculiar  and  limited-    It  was  re^ula- 

j  tet|  j>y  the  distinction  between  res  mancipi,nnA 
res  nec  mancipi,  and  by  the  haughty  pre-emU 
Mflift  of  Italy  over  her  provinces.   This  dis- 


tinction was  founded  upon  a  peculiar  privilege 
of  the  Roman  state,  as  distinguished  from  the 
provinces.  Rights  of  land  property  in  Italy,  and 
those  in  the  provinces,  were  on  a  very  different 
footing.  In  Italy,  and  in  certain  provinces 
upon  which  the  Jus  Italicum  was  conferred, 
land  might  be  enjoyed  in  absolute  ownership  : 
it  might  be  the  subject  of  transfer  by  mancipa- 
tion *  per  a-s  et  libram,' — a  solemn  mode  of 
testamentary  disposition,  the  peculiar  privilege 
of  Roman  citizens.  But  in  the  provinces,  no 
more  could  be  enjoyed  than  what  was  termed 
the  dominium  utile  of  land ;  the  absolute  owner- 
ship, or  dominium  directum  of  such  property, 
being  vested  in  the  Roman  state.  Now,  this 
provincial  possession  did  not  pass  from  one  to 
another  by  solemn  ceremony  of  mancipation  but 
by  delivery  of  possession  by  means  ot  a  symbol 
on  the  spot." 

The  following  early  notices  of  prescrip- 
tion in  the  law  of  Scotland,  are  interesting. 

"The  language  and  reasoning  of  the  Roman 
law  have  entered  our  most  important  discus- 
sions of  Prescription,  and  have  been  blended 
with  those  profound  views  of  the  subject  which 
so  eminently  record  the  legal  and  speculative 
talent  of  the  Scottish  bar.  It  is  necessary, 
however,  while  recurring  to  such  valuable 
principles,  not  to  lose  sight  of  the  fact,  that, 
when  the  Roman  law  was  generally  adopted  by 
our  forefathers  as  the  common  law  of  this 
country,  those  two  modes  of  applying  pleas 
founded  on  the  lapse  of  time,  namely,  either 
to  cut  off  the  right  to  pursue  claims  in  law 
generally,  or  to  favour  possession  in  particular, 
(as  separately  expressed  by  the  terms  Pree- 
scriptio  and  Usucapio),  were  not  included  in 
that  adoption.  There  appears,  indeed,  to  have 
been  some  idea  of  Prescription  with  us  twenty 
years  prior  to  our  oldest  statute  on  the  subject. 
In  the  act  1449,  c.  30,  of  contumacy,  it  is  en- 
acted, that  if  a  party  is  summoned  by  another 
before  the  king  and  his  council,  and  "  be  con- 
turaax,'  then,  '  gif  the  cause  be  on  fee  and 
heritage,*  the  pursuer  is  to  be  put  into  posses- 
sion of  the  contumacious  defender's  land,  until 
the  latter  shall  have  fully  paid  all  the  fines  and 
expences  of  his  contumacy ;  '  the  quhilk  done,' 
the  act  proceeds  to  say,  *  he  shall  be  heard  in  the 
principal  cause  moved  against  him,  not  again- 
standing  the  decreit  of  possession  before  given, 
hot  gif  (unless)  he  bidesa  lang  that  prescription 
lauchfully  be  runnyn.'  This  is  the  earliest 
mention  of  Prescription  which  I  have  observed 
in  the  annals  of  our  law,  and  the  cursory  notice 
is  remarkable.  The  old  act  touches  upon 
Prescription,  and,  it  will  be  observed,  prescrip- 
tion of  a  right  to  reclaim  heritable  possession, 
as  if  the  country  were  already  well  acquainted 
with  the  merits  and  bearings  of  that  important 
plea.  Probably,  however,  this  was  but  a  vague 
allusion  to  some  prescription  of  the  Roman 
law,  conceived  to  be  necessarily  applicable  in 
the  law  of  Scotland.  Balfour,  too,  mentions 
an  old  decision  which  seems  declaratory  of  a 
common  law  by  which  the  right  to  reduce  a 
decree  was  lost,  non  utendo,  in  thirty  years, 
being  the  Roman  limit  of  the  general  exclusion 
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of  action.   Some  attempts  were  also  made  to 

plead  Usucapio  as  the  common  law  of  Scotland ; 
but  these  never  received  any  countenance  in 
judgment,  and  Lord  Stair,  while  he  admits  that 

•  the  name  and  nature  of  Prescription  we  have 
from  the  civil  law,'— <add*,-*-'  By  ottr  ancient 
custom  there  was  no  place  for  prescription,  in 
any  case,  which  hath  been  corrected  by  our 
statutes  both  as  to  long  and  short  prescriptions.' 

"  Prescription,  then,  properly  speaking,  was 
only  first  known  to  our  law  in  the  minority  of 
James  III.,  (long  after  the  Roman  code  was 
familiar  to  our  tribunals,)  by  the  act  1469,  c. 
28,  entitled,—"  Of  obligations  to  be  followed 
within  fortie  zeir,  or  else  prcscrive." 

The  distinction  between  positive  and 
negative  prescription  in  the  Roman  Law, 
and  that  of  France  and  England,  is  thus 
stated : 

"Admitting  that  the  positive  prescription 
of  Scotland  is,  in  \H  feudal  adaptation,  peculiar 
to  Scotland,  it  is  not  so  easy  to  understand  the 
assertion  thnt  in  no  country  but  Scotland  was 
there  any  rule  of  prescription  but  a  negative 
rule.  The  being  obliged  to  plead  upon  ^feudal 
tenure,  or  written  title,  of  property,  is  not  that 
which  alone  can  render  a  plea  of  prescription 
positive.  Proponing  the  plea,  in  a  competition 
for  the  jus  in  re,  upon  any  merits,  qualities,  or 
conditions  of  possession,  makes  a  positive  plea. 
True,  supposing  the  feudal  condition  of  a 
written  title,  occurring  in  our  positive  prescrip- 
tion of  forty  years,  to  be  abstracted,  there 
would  remain  only  the  features  of  the  Roman 
Preescriptio  longissimi  temporis,  which  was  a 
negative  prescription.  But  that  is  not  to  say 
that  the  Romans  had  no  positive  prescription. 
The  Usucapio  of  the  twelve  tables,  and  the 
Pr&scriptio  longi  temporis  of  Justinian,  may  as 
accurately  be  termed  positive  prescription  as 
that  which  operates  in  Scotland  by  the  first 
part  of  the  act  I G 1 7-  Then,  with  regard  to 
other  countries,  it  seems  scarcely  accurate  to 
restrict  the  idea  of  Prescription  to  the  term 
negative.  In  France  there  was  one  rule  of 
Prescription  by  which  a  possessor  acquired  the 
free  and  absolute  property  of  the  subject  pos- 
sessed, by  virtue  of  certain  conditions  of  pos- 
session ;  and  there  was  another  rule  of  pre- 
scription which  simply  limited  the  endurance 
of  a  creditor's  right  of  action  within  a  certain 
reasonable  period.  This  latter  rule  Pothier 
classed  under  the  doctrine  of  obligations  ;  the 
former  he  expounds  in  his  treatise  of  prescrip- 
tion; and  so  distinct  and  separate  did  he  con- 
sider the  rule,  that  when  treating  of  the  pre- 
scription qui  resulte  de  la  possession,  he  says, 

*  The  prescription  of  which  we  treat  at  present 
has  nothing  in  common  but  the  name  with  that 
which  forms  the  subject  of  a  chapter  in  our 
treatise  of  Obligations.'  Yet  the  terms  positive 
and  negative  might  have  served  to  distinguish 
and  characterise  the  rules  just  as  well  as  in 
Scotland.  In  the  code  of  England,  too,  the 
rules,  though  imperfectly  modified  and  capri- 
ciously distributed,  seem  scarcely  to  fall  under 
the  one  category  of  negative.  There  is  the 
Knglith  hw  of  prescription  hyimmemorhl  usage, 


'ex  u»tt  et  tempore  substantiam  capien*  , 
auctoritatc  legis,'— which,  observes  Mr.  Cruise^ , 
*  may  be  termed  a  positive  prescription.'  AMft, 
same  author  adds  :  'The  second  sort  of  pre^ 
scription  is  that  which  arises  from  the  several 
statutes  of  limitation,  in  consequeucc  of  wluchi. 
no  action  can  be  brought  for  the  recovery 
hinds  and  tenements  after  an  uninterrupted,,, 

Sossession  of  a  certain  number  of  years.  It  W 
iffcrent  from  the  former  prescription,  for  by, 
that  a  right  is  acquired  to  an  incoporeal  here-, 
ditament ;  but  by  this  last  kind,  the  remedy  , 
for  the  recovery,  either  of  a  corporeal  or  in- 
corporeal hereditament,  is  taken  away,  from 
whence  it  may  be  called  negative  prescription- 

"It  was  Scotch  lawyers,  however,  who,  m,; 
their  pleadings,  first  introduced,  and  somewhat, 
loosely,  the  terms  negative  and  positive  pre- 
scription.  But  this  was  not  untfl  the  statute 
1617,  which  established  the  distinction  WitJ*,; 
us,  was  in  full  operation;  and,  it  would  seem»„; 
subsequent  to  the  time  of  Lord  Stair  and  Sir 
George  Mackenzie.    Neither  of  these  greM 
lawyers,  in  any  of  their  works,  make  use  of 
this  now  familiar  phraseology,  nor  does  it  oc-, , 
cur,  so  far  as  I  can  discover,  in  the  reports  or 
collections  of  their  day.  i  .aagfU 

"But  although  the  framers  of  the  act  161/.,, 
appear  to  have  been  occupied  rather  with  the 
municipal  adaptation,  than  the  philosophical 
distinction  and  nomenclature  of  the  law  of 
prescription,  they  practically  arranged  its  ope- 
ration upon  those  two  separate  modes  of  pro-  , 
poning  the  plea  which  Lord  Stair  did  not  fad 
pointedly  to  distinguish.  Nowhere,  indeed, 
does  he  speak  of  positive  and  negative  pre- 
scription ;  but  the  following  passage  of  his  in- 
stitutes involves  the  idea,  and  may  possibly 
have  suggested  the  distinctive  terms  to  the 
lawyers  who  came  after  him. 

K  •  Prescription  hath  a  two-fold  consideration. 
The  one  is,  as  it  excludes  all  title  and  action 
upon  rights,  if  there  hath  been  neither^posses- 
sion  nor  process  within  forty  years,  and  there- 

•it 

fore  may  be  proponed  negative^,  without  alle- 
ging forty  years'  possession  in  the  defender, 
and  so  it  proves  itself  unless  the  pursuer  pro- 
pone interruption,  which  doth  elude  the  pre- 
scription. The  other  consideration  of  Pre- 
scription is  as  it  establisheth  and  complcteth 
a  right  by  forty  years'  possession,  uninter- 
rupted ;  and,  being  so  proponed,  the  posses- 
sion must  be  proved  to  have  been  so  long.' " 

Enough  ha*  been  shewn,  we  trust,  to  give 
fair  notice  of  Mr.  Napier's  work,  which  we 
consider  to  be  one  of  great  learning  and 
research.                                       i:j  ^.t/tom 
,  .  

STAMP  ON  TRANSFER  OF  A  MORT- 
GAGE ON  LEASEHOLDS. 

  UttljIISlM 

Sir,  -'•  i' .!  ; 

It  is,  I  believe,  good  law  that  an  assignment  of  i 
a  policy  of  insurance  of  a  life  in  a  mortgage  of 
leaseholds,  with  a  power  to  the  mortgagee,  in 
default  of  payment  of  the  yearly  premium  by 
the  mortgagor,  to  pay  such  premiums  awl  jtanq 
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cli^ge^  tht>same|with  Interest  on  the  mortgaged 
premises,  makes  the  mortgage  deed  a  security 
without  Hmit,  and  therefore  liable  to  a  stamp 
d]ity  of  25?.  To  obviate  this  inconvenience  it 
isirsual  to  insert  a  proviso  in  the  mortgage  that 
the  principal  moneys  thereby  secured  shall  not 
exceed  a  given  sum,  being  an  amount  larger 
than  the  actual  loan,  sufficient  to  cover  the 
advances  by  the  mortgagee  for  payment  of  the 
premiums  on  the  policy  of  assurance,  and  to 
stamp  the  deed  with  the  ad  ealorum  for  such 
larger  amount. 

'The  transfer  duty  on  mortgages  is  1/.  16*., 
and  in  transfers  of  securities  of  the  description 
to  which  I  have  above  referred  it  is  usual  to 
insert  all  the  covenants  and  powers  contained 
in  the  original  mortgage. 

Now,  sir,  out  of  these  premises  the  following 
question  has  arisen  in  my  practice  $  and  as  it 
is  a  point  which  may  be  of  frequent  occurrence, 
perhaps  some  of  your  learned  correspondents 
may  think  it  worth  a  little  investigation. 

First.  Whether  or  not  in  a  transfer  of  a  mort- 
gage of  leaseholds  for  lives,  such  transfer  con- 
taining a  power  to  the  mortgagee  to  pay  the 
premiums  on  a  life  assurance  and  to  charge 
them  with  interest  on  the  mortgaged  premises, 
and  such  power  being  only  a  repetition  of  the 
power  contained  in  the  original  mortgage, 
euch  transfer  is  thereby  rendered  liable  to  any 
further  duty  than  the  I/.  15*.  ? 

And  secondly,  whether  or  not,  if  such 
transfer  be  liable  to  any  further  or  other  duty, 
the  insertion  therein  of  a  declaration  stating 
that  "  the  several  covenants  and  powers  herein 
contained  are  not  to  be  taken  or  construed  as 
new  or  accumulative  to  the  like  covenants  and 
powers  in  the  said  recited  indenture  of  mort- 
gage contained,  hut  are  intended  between  the 
said  parties  hereto  to  be  in  continuance  and 
corroboration  of  the  same  respectively,"  will 
be  a  sufficient  Qualification  and  explanation  of 
the  powers  and  covenants  in  such  transfer  to 
render  the  1/.  15*.  stamp  sufficient  ?   T.  3. 


ELECTIVE  FRANCHISE.— 
SOLICITORS'  OFFICES. 

On  the  question  "  whether  the  occupier  of  a 
solicitor's  office,  rented  at  50/.  a  year,  is  en- 
titled to  vote  for  the  county,"  (ante,  p.  204),  it 
may  be  observed,  that  by  section  20  of  the 
English  Reform  Act,  "every  male  person  of 
full  age,  and  not  subject  to  any  legal  incapacity, 
who  shall  occupy  as  tenant,  any  lands  or  tene- 
ments, for  which  he  shall  be  bond  fide  liable  to 
a  yearly  rent  of  not  less  than  60/.,  shall  be  en- 
titled to  vote  in  the  election  of  a  knight  of  the 
shiretfbr  the  county ." 

By  section  26  "notwithstanding  anything 
hereinbefore  contained,  no  person  shall  be  en- 
titled to  vote  in  the  election  of  a  knight^  in 
resrtect  of  "hi*  estate  or  interest  as  such  tenant 
ana'ocCBpifcr m  aforesaid,  in  any  house,  ware** 
house,  counting-house,  shop,  or  other  budding, 
being  of  isnch  value  as  would,  according  to  the 
provisions  hereinafter  contained,  confer  on  him 


or  on  any  other  person,  the  right  of  voting  for 
any  city  or  borough." 

fey  section.  27,  "  in  every  city  or  borough 
which  shall  return  a  member,  every  male  per- 
son of  full  age,  and  not  subject  to  any  legal  in- 
capacity, who  shall  occupy  within  such  city  or 
borough,  as  owner  or  tenant,  any  house,  ware- 
house, counting-house,  shop,  or  other  building, 
being  of  the  clear  yearly  value  of  not  less  than 
10/.,  shall  be  entitled  to  vote  for  such  city  or 
borough." 

Is  a  solicitor's  office  a  tenement  ?  Blackstonc 
says,  "  tenement,  is  a  word  of  greater  extent 
than  land,  and  though  in  its  v  ulgar  acceptation, 
it  is  only  applied  to  houses  and  other  buildings, 
yet,  in  its  original,  proper,  and  legal  sense,  it 
signifies  every  thing  that  may  be  holden,  pro- 
vided it  be  of  a  permanent  nature ;  whether  it 
be  of  a  substantial  and  sensible,  or  of  an  un- 
substantial ideal  kind."  By  section  20,  there- 
fore, the  occupier  of  a  solicitor's  office,  rented 
at  60/.,  is  entitled  to  vote  for  a  county. 

Section  26,  however,  would  disfranchise 
him,  if  a  solicitor's  office  be  "  a  house,  ware- 
house, counting-house,  shop,  or  other  build- 
ing," of  the  yearly  value  of  10/. 

Under  section  27,  it  has  been  held,  that  a 
solicitor's  office  is  not  "a  house,  warehouse, 
counting-house,  shop,  or  other  building."  L. 
O.  Vols.  16  &  1/. 

Therefore,  the  occupier  of  a  solicitor's  office, 
rented  at  60/.,  although  situate  in  a  city  or 
borough,  is  entitled  to  vote  for  the  county. 

Q.  E.  D. 

Section  26  would  have  been  unnecessary,  if 
a  house,  warehouse,  counting-house,  shop,  or 
other  building,  did  not  constitute  a  tenement. 


ON  THB 

PROPOSED  DISTINCTIONS  AT  THE 
EXAMINATION  OF  ATTORNEYS. 

Wb  subjoin  some  letters  regarding  the 
proposed  distinctions  to  be  conferred  on 
candidates  who  display  a  superior  degree 
of  legal  knowledge  at  the  examination. 
The  subject  was  very  much  discussed  two 
or  three  years  ago.  We  think  that  the  can- 
didates need  not  apprehend  a  very  speedy 
alteration  of  the  plan  which  has  oeen 
hitherto  found  to  work  well.  Before  the 
proposition  can  be  entertained,  we  presume 
the  tests  of  proficiency,  and  the  manner  in 
which  the  distinction  is  to  be  conferred, 
must  be  precisely  stated.  Until  those  who 
are  interested  in  the  subject  can  agree  in 
these  particulars  we  do  not  see  how  the 
subject  can  be  regularly  taken  up.  When 
it  has  been  ascertained  that  the  change  is 
desirable,  and  its  nature  has  been  defined, 
the  next  step  will  be  to  submit  the  propo- 
sition to  the  Examiners,  for  it  is  not  likely 
that  the  Judges  will  impose  the  additional 
trouble  and  serious  responsibility  upon  the 
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Examiners,  unless  they  are  willing  to  under- 
take it.  In  any  future  letters  which  may 
be  sent  us,  we  beg  that  the  precise  nature 
of  the  proposed  alteration  be  stated. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

I  perceive  from  the  contents  of  your  last 
Number,  that  an  advocate  for  legal  distinc- 
tions is  again  in  the  field  ;  armed  with  fallacies 
aud  encouraging  himself  with  a  strange  con- 
tempt for  all  opposition, —  nay,  absolutely 
oblivious  to  the  fact  of  there  having  been 
opponents  to  the  measure,  or  the  possibility  of 
anv  such  arising. 

It  is  but  a  short  time  since  the  merits  of  the 
proposed  change  were  discussed  in  your  Jour- 
nal with  the  accustomed  liberality  on  your 
part  towards  both  sides  ;  yet  your  correspond- 
ent asserts  that  no  one  disputes  the  benefit  of 
a  change,  and  while  his  letter  is  but  an  attempt 
to  answer  the  arguments  of  the  opposition, 
he  bewails  that  no  opponents  are  tone  found. 
Even  if  they  existed,  so  clearly  beneficial  is  his 
plan,  that  every  effort  is  to  be  directed  to  its 
consummation, — no  objections  to  it  regarded, 
and  lest  (it  is  presumed)  the  attempt  should 
prove  unfavourable  to  his  scheme— no  oppo- 
nent convinced.  His  cry  is  for  legal  distinc- 
tion. This,  he  says,  will  be  a  change,  and  if 
not  eagerly  embraced  bv  the  profession,  he 
raises  the  old  clamour  that  the  profession  is 
averse  to  all  change,  and  possessing  a  most 
deeplv-rooted  prejudice  to  any  amendment. 
It  will  be  a  change,  we  are  told,  and  therefore 
ought  to  be  adopted,  aud  opponents  disre- 
garded or  trampled  under  foot. 

The  alteration  he  proposes  has  been  listened 
to  and  discussed  in  your  Journal.  Truly  mv 
able  companions  in  the  opposition  may  weft 
be  gratified  at  having  laid  their  antagonist  low, 
and"  though  he  arises,  yet  little  more  than  in- 
vective is  the  return  he  makes  to  the  well- 
aimed  arguments  they  have  directed  at  his 
specious  scheme. 

It  is,  I  admit,  of  the  greatest  importance 
that  attorneys  should  be  thoroughly  qualified; 
but  does  your  correspondent  imagine  this  can 
be  obtained  by  distinguishing  those  who  have 
shewn  much  knowledge  of  the  law.  Is  law 
the  only  requisite  to  constitute  an  honourable 
solicitor?  I  hope  this  idea  has  been  refuted 
by  the  work  quoted,  15  L.  O.,  296.  The 
present  examination  is  amply  sufficient  to  place 
men  on  the  roll  who  will  at  least  not  disgrace 
their  profession  by  ignorance  of  the  law. 

Without  discussing  the  question  of  the  su- 
periority of  attorneys  to  divines,  which  is  hinted 
at,  I  would  ask  what  have  distinctions  to  do 
with  attorneys  ?  I  thought  they  were  to  be  be- 
stowed upon  candidates  for  that  office.  How 
is  it  possible  to  classify  attorneys  with  the 
various  qualifications  which  the  different  sta- 
tions they  occupy  may  render  necessary.  Why 
complain  of  waut  of  distinction  among  them  ? 
A  legal  examination  will  not  clearly  point  them 
out  (at  least  ought  not),  to  "  clients  in  search 
of  attorneys  ?"   The  real  distinction  of  an  at- 


torney is  the  esteem  and  confidence  of  h» 
client,  and  an  honourable  standing  ia  his  own 

profession.  I  would  ask ,  are  these  no  induce- 
ment to  a  display  of  merit,  or  exertion  of  abili- 
ties }  Is  a  medal  or  a  book  bestowed  for  excel- 
lence in  a  part  of  hisrequisite  attainments,  more 
alluring  than  praise  and  reward  for  the  whole f 
True  worth  will  soon  elevate  hira  above  the 
tribe  referred  to.  No  one  mistakes  a  respect- 
able attorney  for  a  knavish  one. 

Our  profession  is  by  no  means  destitute  of 
rewards  to  its  talented  members.  If  an  attor- 
ney pant  for  distinction,  the  bar  is  ready  to 
receive  h'un,— whence  he  may  even  reach' the 
Bench. 

These  are  some  of  the  honours  of  our  pro- 
fession, but  they  are  not  gained  by  a  cursory 
or  even  strict  examination,  but  by  the  exhibi- 
tion of  actually  tried  talents :  not  by  the 
shadow  of  things  to  come,  but  things  them- 
selves. Honours  are  distributed  at  the  Bar 
with  much  impartiality,  and  are  earned  by 
actual  not  presumed  qualifications.  May  I 
long  have  ceased  to  care  for  such  things  when 
the  Bar  shall,  by  a  legal  examination  of  its 
members,  stimulated  by  honours  granted  be- 
fore their  real  merits  as  advocates  have  been 
tried,  be  degraded  into  mere  lawyers,  fettered 
by  the  maxims  of  the  law,  desiring  and  striviag 
only  to  know  what  the  law  is,  without  con- 
sidering, or  even  with  minds  enlarged  enough 
to  know  or  care,  what  the  law  should  be. 

Emulation  is  truly  a  most  powerful  stimulant, 
but  if  allowed  to  exert  its  power  upon  candi- 
dates for  admission  we  should  have  lawyers 
certainly,  but  should  we  have  an  increase  of 
men  with  minds  capable  of  the  complex  dnties 
of  the  profession  ?  If  an  intimate  Knowledge 
of  '*  law's  dark  byeways  M  were  necessary  to 
obtain  a  standing  in  the  profession,  um  u  kit  ion, 
nay,  necessity,  would  urge  the  whole  body  U> 
its' study,  and  attorneys  would  degenerate  into 
men  who  had  gained  great  legal  knowledge, 
but  purchased  in  the  greater  number  of  in- 
stances by  a  neglect  of  all  those  important 
qualifications  which  should  be  the  true ''dis- 
tinction of  the  profession. 

It  is  said  no  harm  can  arise  in  publishing 
degrees  of  legal  merit ;  but,  let  it  be  under- 
stood that  which  might  distinguish  ihe  student, 
is  intended  to  elevate  him  in  the  eyes  of  the 
world  when  an  attorney  above  his  brethren, 
nay,  his  fathers  of  standing  in  the  professioa. 
It  is,  in  short,  intended  to  be,  or  will  be  an  ad- 
vertisement, and  the  world  will  be  led  to  con- 
clude that  because  a  particular  individual  has 
shewn  himself  a  lawyer,  therefore  he  is  more 
to  be  trusted  as  an  attorney.  A  distinction 
like  the  one  proposed,  would  be  easily  mis- 
taken for  a  testimony  by  the  Examiners  of  his 
perfect  fitness  for  the  arduous  duties  his  client 
may  require  hiin  to  perform.  In  short,  inas- 
much as  integrity,  sound  judgment,  and  sci- 
entific knowledge  constitute  die  true  distinc- 
tions of  a  valuable  attorney,  nothing  short  of 
classification  pointing  out  those  as  well  as  a 
knowledge  of  the  law,  can  proie  beneficial 
either  to  the  profession  or  the  community. 
It  must  be  admitted  that  it  would  he  a  hard 
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*uiewure  upon  those  who  obtained  no  degree! 
though  they  have  passed  and  are  qualified  to  act. 
Now,  who  may  they  be?  Several  of  them  may 
be  mm  of  great  general  knowledge  and  sound 
judgment ,-  and  as  these  valuable  acquisitions 
cost  them  time  in  obtaining,  they  might  have 
known  only  sufficient  law  to  direct  their  other 
attainments  for  their  client's  benefit  and  their 
own  reward.  Yet  under  this  detestable  plan 
of  granting  and  publishing  degrees  of  merit, 
these,  though  eminently  qualified  to  be  the 
-ornaments'  of  the  profession,  are  to  be  damned 
at  entering  it  by  the  absence  of  a  degree, — a 
distinction  to  be  obtained  only  by  casting  away 
rich  stores  of  wisdom  and  experience,  to  be 
replaced  by  a  deep  knowledge  of  law— of  no 
use  to  them — no  benefit  to  their  clients.  Your 
-correspondent  sees  no  hardship  in  degrading 
these  who  would  be  far  superior  as  men  (and 
would  have  been  as  attorneys)  to  the  distin- 
guished attorney,  of  whom  nothing  more  can 
*e  Baid,  than  that  he  knows  what  is  law. 
I  Jt  may  help  the  judgment  of  those' who 
desire  the  change,  if  they  will  consider  that 
their  opponents  do  not  object  to  attormes 
having  the  rewards  justly  due  to  them,  viz., 
the  confidence  of  their  clients,  and  sometimes 
the  representation  of  a  borough,  and  so  forth  ; 
they  do  not  think  these  harsh  upon  those  who 
have  them  not,  but  they  would  strenuously 
oppose  a  system  which  elevates  before  it  has 
obtained  a  correct  estimate  of  their  fitness. 
The  rewards  of  the  attorney  should  be  like 
those  of  the  soldier— what  lie  has  earned  in 
the  actual  duties  of  his  profession,  and  not  an 
appendage  to  his  skill  at  a  riding  school.  The 
distinct  inn  of  the  student  is  attempted  to  be 
published  as  a  testimony  of  his  merit  as  an 
attorney, —whereas  the  former  raises  but  the 
hope  of,  and  is  not  that  which  is  expected  to 
follow. 

Your  correspondent  would  have  us  all  deep 
iairi/erx,  and  complains  that  his  legal  abilities 
are  curtailed  to  satisfy  others.  This  is  not  the 
tact :  after  having  passed,  he  may  devote  him- 
self to  an  increased  attention  to  that  which  he 
finds  will  be  of  most  use  to  him  ;  and  be  what 
kind  of  a  lawyer  himself  or  his  clients  may 
wish  or  require.  1  have  no  wish  to  shorten 
his  own  legs,  but  I  protest  against  the  limbs 
of  others  being  stretched  till  they  equal  his 
own.  We  have  not  meddled  with  him — it  is 
himself  that  wishes  to  substitute  for  valuable 
acquirements  dry  legal  lumber. 
>U'A  word  to  him  at  parting.  His  chance  of 
distinction,  he  6ays,  is  over.  He  has  no  temp- 
tation to  exert  his  abilities.  Dark  and  dreary 
>i»  his  path.  The  great  charm  of  his  profes- 
sional existence  is  gone  for  ever.  His  legal 
sweetness  has  been  inhaled  only  by  the  Exa- 
miners, and  now  because  he  cannot  be  a  meri- 
torious student,  his  modesty  would  lead  him 
to  suppose  he  cannot  be  a  distinguished  at- 
torney. It  would  appear  his  deep  knowledge 
of  law,  in  his  own  estimatson,  stands  in  his 
way.  It  is  not  wanted.  It  might  have  earned 
him  a  book,  a  medal,  but  he  fears  if  it  will 
ever  earn  for  him  the  distinction  an  attorney 
hopes  for.    Let  him  take  courage— having 


mastered  the-  law;  he  has  everything  to  hope 
i'or,  if  he  will  apply  to  the  pursuit  of  the  other 
necessary  qualifications.  His  withered  joys 
may  yet  berevived ;  and  if  he  be  persuaded  of 
this  by  ray  humble  endeavours,  I  lay  down  my 


uu » 

Your  correspondent  "  A  Country  Solicitor," 
on  this  subject,  must  have  forgotten  what 
occurred  two  years  ago ;  that  although  he, 
with  several  other  gentlemen,  advocated  this 
radical  scheme  ;  it  was,  not  only  by  yourself, 
but  by  several  of  your  correspondents  opposed, 
myself  included.  The  reasons  which  were 
urged  I  shall  not  repeat,  but  would  certainly 
request  the  favour  of  your  correspondent  to 
read  them  over,  if  he  has  not  done  so. 

The  general  form  of  his  arguments,  the 
ornamental,  and  in  some  parts  the  affecting 
manner  of  the  composition,  seem  more  fit  for 
recital  before  a  tasteful  and  tender-minded 
jury,  who  (no  imputation  against  their  good 
intentions)  generally  pay  more  attention  to 
forensic  eloquence,  the  usual  cloak  of  a  bad 
case,  than  to  the  real  facts  when  simply  stated, 
and  submitted  to  the  inspection  of  lawyers 
who  must  decide  that  they  do  not  come  up  to 
the  point  in  question.  An  argument,  to  be 
commcing,  should  be  plain ;  to  be  pleasing, 
may  be  similar  to  that  of  your  correspondent. 

1  do  not  wish  to  enter  into  any  argument 
with  "A  Country  Solicitor"  at  present.  I 
merely  wish  him  to  consider  a  few  plain  facts. 
He  brings  as  examples  for  our  imitation,  the 
divine,  the  student  of  medicine,  the  soldier  or 
sailor.  Is  he  aware  that  in  all  those  cases 
each  person  may,  if  not  at  the  first  trial,  at 
others,  obtain  equal  honors  ?  Does  not  he 
see,  at  the  same  time,  that  as  attornics  are 
only  examined  once,  they  cannot  have  the 
same  chance  ?  Is  he  not  sufficiently  cognizant 
of  practice  to  know,  that  such  honours,  if 
obtained,  would  be  of  little  or  no  use  to  him 
in  such  practice,  any  more  than  similar  honours 
obtained  at  school,  unless  such  honours  would 
confer  a  degree  equal,  in  point  of  public  esti- 
mation, to  those  obtained  by  divines  or  medical 
students  ?  Is  he  not  aware  that  the  Examiners, 
however  willing,  have  no  power  to  grant 
degrees?  And  is  he  sure  the  .fudges  would 
think  it  advisable  to  iuvest  the  Examiners 
with  a  power  to  become,  in  effect,  a  College 
of  Law,  to  grant  degrees  ?  Should  your  cor- 
respondent think  it  worth  his  while  to  rebut 
the  presumption  which  must  arise  on  a/a/r 
answer  to  these  questions,  I  shall  be  ready 
with  my  surrebutter  whenever  occasion  shall 

require.  D.  H.  S. 


SELECTIONS 
FROM  CORRESPONDENCE. 

ACCOMMODATION  FOR.  ATTORNIES  IN  THE 
mj«bVR*S  or  JUSTICE. 

Wrm  regard  to  the  admission  of  attornics  to 
the  Central  Criminal  Court,  it  is  to  be  regret- 
ted that  they  should  at  any  time  experience  a 
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refusal  at  the  doors ;  though  from  the  great 
interest  excited  by  the  trials  of  eminent  crimk 
nals,  it  is  difficult  where  to  fix  the  limit  of 
admission. 

The  two  sheriffs  (by  custom)  hare  the  con- 
trol of  the  arrangement!  of  the  Court,  and  the 

maintenance  of  decorum  therein;  one  of  these 
gentlemen  is  a  solicitor.  The  two  undersuentfs 
are  also  solicitors,  and  would  no  doubt  afford 
facilities  to  their  professional  brethren  in  ob- 
taining admission  to  the  Court. 

The  City  Lands  Committee  of  the  Corpora- 
tion  have  a  box  in  each  Court,  of  which  each 
member  is  provided  with  a  key.  It  happen! 
there  are  six  members  of  the  profession  (soli- 
citors) upon  this  Committee,  who  would,  1  dare 
say,  be  happy  to  leud  their  keys  to  their  pro- 
fessional  brethren  when  requested.  Civis. 


NON-PAYMENT  AND  NON-RETURN  OF 
COUNSEL'S  FEES. 

Sir. 

I  have  perused  the  letter,  signed  by  "  a 
Barrister,"  p.  1S4,  ante,  with  bitter  complaints 
of  what  I  should  hope  is  not  a  very  frequent 
practice,  namely,  omitting  to  pay  the  fees  of 
counsel. 

I  am  induced  to  request  you  will  also  call  the 
attention  of  the  public  to  a  much  more  shame- 
ful  practice,— that  is,  taking  briefs  with  fees, 
and  then  neglecting  the  cause,  and  declining  to 
return  the  fee.  I  need  only  allude  to  the  com- 
plaint which  was  recently  brought  before  the 
House  of  Commons  the  other  day,  and  which 
shews  a  much  more  grevious  injury  than  the 
mere  non-payment  of  a  fee.a  Every  one  is 
subject  to  the  loss  of  a  debt,  however  incurred, 
and  there,  is  no  reason  why  one  branch  of  the 
profession  should  complain  of  the  loss  of  his 
tees  more  than  the  other.  Both  branches  are 
doubtless  great  sufferers.  No  one  can  justify 
the  nonpayment  of  the  fees  of  a  barrister,  and 
he  has  only  to  make  it  known  and  a  solicitor 
who  so  acts  would  at  once  incur  the  odium  and 
reproach  of  his  brethren.  A. 


SUPERIOR  COURTS. 
mt  afjanrrltar'rf  Cattrt. 

WILL.— CONSTRUCTION. — CLEAR  GIFT.— 
IMPLICATION. 

A  bequest  of  the  income  of  the  residue  of  a 
testator's  property  of  what  kind  soever  to 
his  wife  for  life,  subject  to  certain  weekly 
payments,  ana  after  her  death  to  his  son  for 
his  life,  if  he  should  survive  her,  with  (in 
expression  of  a  desire  that  Hie  son  should 
enjoy  absolutely  all  t/te  residue,  except 
money  in  the  funds,  which  the  testator 
wislwd  to  be  divided,  on  the  death  of  his 
wife,  among  the  children  of  his  son,  on 
their  attaining  twenty-one :  Held,  that  on 


[a  On  this  subject  we  refer  to  the  admirable 
letter  atthe  commencement  of  No.  62/  j  p.  209, 
ante.  Ed.] 


the  death  of  the  w\fe,  the  son  took  for  kit. 
life  all  the  residue,  including  the  money  in 
the  funds. 

Benjamin  Bell,  who  died  in  June  183*, 
leaving  his  wife,  Anne  Bell,  her  sister,  Fanny 
Sparshatt,  his  son,  Henry  Bell,  and  fowr 
children  of  the  said  Henry  surviving  him,  and 
a  large  sum  vested  in  the  funds,  by  his  will, 
dated  March  1832,  devised  and  bequeathed  as 
follow* :— "  AH  the  rest  and  residue  of  my 
propertv  that  I  shall  die  possessed  of  whep*. 
soever  it  may  be,  whether  mortgage*,  funded 

{property,  freehold,  copyhold,  or  leasehold 
ands,  bills,  notes,  or  other  securities,  I  give* 
devise,  and  bequeath  unto  William  Thorp  and 
Dcodatus  Eaton,  their  heirs,  executors,  ad* 
ministrators  and  assigns,  respectively  npon 
trust,  that  they  or  the  survivors  of  them  do 
and  shall  see  it  applied  to  the  following  in- 
tents and  uses ;  that  is  to  say,  afterpayment 
thereout  of  my  debts,  funeral  and  testamen- 
tary expenses,  it  is  my  desire  that  so  long  as 
my  dear  wife,  Mary  Bell,  shall  live,  she  shall 
enjoy  the  full  annual  interest  or  income  aris- 
ing out  of  my  said  residuary  property,  subject 
to  the  deduction  and  payment  thereout  of  the 
sum  of  13*.  per  week  to  my  sister,  Fanny 
Sparshatt,  to  be  paid  quarterly  to  my  said 
sister  as  long  as  she  shall  live,  and  it  is  my  will 
that  ray  said  wife  shall  also,  at  her  expense, 
find  and  provide  a  lodging  for  my  said  sister 
during  her  life ;  and  that  my  dear  wife  shall 
out  of  the  annual  income  hereby  given  to  her 
pay  and  allot  the  sum  of  12*.  per  week  to  my 
son,  Henry  Bell,  by  quarterly  payments ;  and 
in  case  of  his  death,  shall  appropriate  the  like 
sum  of  12*.  weekly,  to  be  paid  quarterly  as 
aforesaid,  towards  the  maintenance  of  his 
children.   At  the  decease  of  my  dear  wife  my 
desire  is  that  my  son,  Henry  Bell,  shall  enjoy 
for  his  life,  if  he  survive  my  wife,  the  ruH 
annual  interest  arising  out  of  my  said  resi- 
duary property,  but  subject,  nevertheless,  to 
the  deduction  thereout  by  my  said  trustees,  or 
the  survivor  of  them,  of  the  said  weekly  sum 
of  13*  to  be  paid  quarterly  as  aforesaid  to  my 
said  sister  Fanny  Sparshatt,  if  then  living,  for 
the  remainder  of  her  life.   It  is  my  further 
desire  that  ray  son,  Henry  Bell,  shall  have  the 
absolute  use  and  enjoyment  of  all  the  property 
I  shall  die  possessed  of,  saving  and  excepting 
all  such  sum  and  sums  of  money  as  shall  be 
vested  in  the  funds  at  the  time  of  my  decease ; 
and  my  will  and  desire  is  that  such  money  in 
the  funds  shall,  after  the  decease  of  my  said 
wife  and  sister,  be  divided  equally  amongst  the 
four  children  of  my  son,  Henry  Bell,  namely, 
Fanny,  Caroline  Brunswick,  Benjamin  and 
Henry  Bell,  as  they  shall  respectively  attain 
the  age  of  twenty-one  years,  with  the  usual 
benefit  of  survivorship,  and  that  until  they 
attain  the  age  of  twenty-one  the  interest  of 
their  respective  shares  shall  be  applied  for  their 
several  benefit.   It  is  further  my  desire  that 
after  the  decease  of  my  sistea,  Fanny  Sparshatt, 
100/.  shall  be  divided  in  equal  proportions 
amongst  such  of  the  children  of  my  brother  as 
shall  be  living  at  the  time  of  ray  sister's  de- 
cease, sueh  100/.  to  be  token  out  of  the  pro- 
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perty  hereby  given  to  iny  son,  Henry  Bell,  and 
not  out  of  the  property  in  the  funds  at  my  de- 
cease." The  testator's  wife  having  died  in 
1835^  and  his  sister,  Fanny  Sparshatt,  in  1838, 
the  four  children  of  the  son,  Henry  Bell,  filed 
this  hill  against  him  and  the  two  trustees, 
Thorp  and  Eaton,  for  the  purpose  of  obtaining 
the  opinion  of  the  Court  on  the  said  residuary 
clause  in  the  will,  and  it  prayed  that  certain 
sums  vested  in  the  funds,  and  constituting  the 
residuary  estate,  might  be  secured  for  the 
benefit  of  the  plaintiffs,  and  that  it  might  be 
declared  that  the  interest  of  their  father  t  herein 
had  ceased  en  the  death  of  Fanny  Sparshatt. 
Tha  question  raised  in  the  pleadings  was, 
whether  the  father  took  a  life  iuterest  in  the 
dividends  of  the  stocks,  or  the  capital  became 
immediately  divisable  amongst  his  children  on 
the  death  of  the  survivor  of  Mrs.  Bell  and 
Fanny  Sparshatt. 

Mr.  Jacob  and  Mr.  Metcalfe  were  for  the 
plaintiffs;  Mr.  Knight  Bruce  and  Mr.  T.  S. 
Clarke  were  for  the  defendant,  Henry  Bell; 
and  Mr.  Holloway  was  for  the  other  defendants, 
the  trustees.  Among  the  cases  cited  were 
Graves  v.  Bicks*  Younge  v.  Berdett*  and 
Overend  v.  Gurnet/. c 

The  Vice  Chancellor  said,  it  appeared  to 
bim,  that  the  testator  made  his  will  upon  the 
supposition  that  his  sister,  Fanny  Sparshatt, 
would  die  first,  and  then  his  wife,  and  then  his 
son.  If  his  Honor  were  to  put  on  the  will  the 
construction  sought  for  by  the  plaintiffs,  such 
construction  would,  had  the  circumstances  of 
the  case  turned  out  otherwise  then  as  they  did, 
have  the  effect  of  making  the  testator  die 
intestate  as  to  part  of  his  property.  Upon 
the  last  clause  of  the  will,  where  the  testator 
declared  his  future  desire  to  be  that  after  the 
decease  of  bis  sister,  Fanny  Sparshatt,  100/. 
should  be  equally  divided  amongst  such  of  the 
children  of  his  brother,  John  Bell,  as  should 
be  living  at  the  time  of  his  sister's  decease, 
none  of  such  children  could  possibly  have  been 
entitled  to  any  part  of  the  UK)/,  during  the 
life  of  testator's  wife.  The  rule  of  construc- 
tion of  wills  was,  where  you  find  a  clear  and 
positive  gift,  such  gift  shall  not  be  revoked  by 
any  subsequent  implication  in  the  will.  The 
words  of  the  will  that  "  such  money  in  the 
funds  shall  after  the  decease  of  my  said  wife 
and  sister  be  equally  divided  amongst  the  four 
children  of  my  son,  Henry  Bell,"  clearly  meant 
to  include  the  death  of  his  son  Henry  Bell'; 
for  the  testator  in  the  first  part  of  the  will  gave 
to  his  wife  the  whole  income  of  his  property 
for  her  life,  and  then  upon  her  decease  he  gave 
the  entire  interest  of  his  property  to  his  son, 
Henry  Bell,  for  life,  and  it  was  not  until  the 
the  death  of  Fanny  Sparshatt  that  this  farther 
clause  of  the  will  came  into  operation,  viz. 
"  that  my  son  Henry  Bell  shall  have  the 
absolute  use  and  enjoyment  of  all  the  property 
I  shall  die  possessed  of,  saving  and  excepting 
all  such  sum  and  sums  of  money  as  shall  be 
vested  in  the  funds  at  the  time  of  my  decease:" 
■      —  — 1 — — — — 

•  6  Sim.  391 ;  S.  C.  1  Clark  &  Finn.  20. 

b  5  Bro.  P.  Cas.  54.  «  7  Sim.  128. 


Taking  together  the  general  tenor  of  the  whole 
instrument,  with  the  rule  that  a  preceding 
clear  unambiguous  gift  shall  not  be  cut  down 
by  a  subsequent  implied  one,  his  Honor  could 
arrive  at  no  other  conclusion  than  that  the 
defendant,  Henry  Bell,  became  entitled,  upon 
the  death  of  Fanny  Sparshatt,  to  the  whole 
interest  of  the  funded  property  for  his  life,  and 
he  declared  accordingly.  Belt  v.  Bell. — At 
Westminster,  Trinity  Term,  1839. 


Queen's.  i3 nub. 

{[Before  the  Four  Judges.] 

W1TNES8. — CHANCERY  PRACTICE. — PEES. 

The  order  of  Lord  Chancellor  Hardwicke, 
directing  that  reasonable  fees  shall  be  paid 
to  the  officers  of  the  Court  of  Chancery  at- 
tending on  subpoena  in  other  Courts  to  pro- 
duce  rolls  from  the  Court  of  Chancery,  is  a 
vaiiu  oraer. 

The  Senior  Clerk  of  the  Petty  Bag  Office, 
when  required  to  attend  ank  produce  the 
rolls  kept  at  his  office,  is  entitled  to  such 
fee. 

He  may  maintain  an  action  for  it,  and  may 
do  so  though  he  does  not  attend  in  person, 
and  though  the  party  requiring  the  produc- 
tion of  the  rolls  had  no  notice  that  such  fee 
teas  demandable. 

This  was  an  action  for  fees  due  to  the 
plaintiff  as  Clerk  of  the  Petty  Bag  Office,  in 
respect  of  sums  of  money  paid  for  expenses, 
and  also  for  loss  of  time  in  attending  as  a 
witness  on  a  subpoena.  The  plaintiff  was  the 
Senior  Clerk  of  the  Petty  Bag  Office,  and  the 
defendant  had  been  defendant  in  a  former 
action,  in  which  he  had  required  the  production 
of  the  roll  of  attornies  which  is  kept  at  the 
Office,  and  is  under  the  jurisdiction  of  the 
Master  of  the  Rolls.  For  that  purpose  he 
subpoenaed  the  present  plaintiff.  He  was  then 
informed  that  it  was  necessary  he  should  peti- 
tion the  Master  of  the  Rolls  for  permission  to 
have  the  attorneys'  roll  produced.  The  petition 
was  granted,  and  a  person  attended  from  the 
Petty  Bag  Office  with  the  roll.  The  plaintiff 
did  not  attend  in  person.  The  plaintiff,  who 
had  been  paid  one  guinea  for  attendance,  now 
claimed  one  guinea  a  day  for  attendance 
beyond  the  first  day.  At  the  trial  of  the  cause 
before  Mr.  Justice  Lxttledale,  it  was  proved 
that  the  course  pursued  in  the  present  instance 
Was  the  usual  course,  and  that  whatever  clerk 
attended  from  the  office,  the  same  fees  were 
paid,  and  that  they  were  ultimately  handed 
over  to  the  plaintiff.  It  was  submitted  that 
the  plaintiff  was  not  entitled  to  recover ;  first, 
because  though  the  master  of  the  Rolls  had  a 
right  if  he  thought  fit  to  refuse  permission  for 
the  production  of  the  document,  yet  as  soon  as 
he  had  given  the  order,  the  person  producing 
it  was  only  discharging  a  public  duty,  and  was 
not  entitled  to  charge  for  his  loss  of  time. 
Collins  v.  Godefroy*  was  cited,  where  an  at- 
torney who  had  attended  on  a  subpoena  as  a 

*  1  Barn  &  Aid.  950. 
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witness  in  a  civil  suit,  was  held  not  entitled  to 
maintain  an  action  against  the  party,  who  sub- 
poenaed him  for  compensation  for  loss  of  time, 
and  an  express  promise  there  made  was  held 
to  have  been  made  without  consideration.  It 
was  further  objected  that  this  party  coaW  not 
maintain  the  action,  as  he  was  not  the  party 
who  in  fact  attended  the  trial.  The  learned 
judge,  however,  overruled  the  objections,  and 
the  plaintiff  had  a  verdict.  A  rule  had  been 
obtained  to  set  aside  the  verdict,  and  enter  a 
nonsuit. 

Sir  F.  Pollock,  and  Mr.  Hoggins,  in  Easter 
Term  last,  shewed  cause.  There  is  no  occa- 
sion to  impugn  the  authority  of  Collins  v.  Gode- 
froy ;  that  only  lays  down  the  principle  that  a 
man  may  be  obliged  to  attend  to  give  evidence 
without  claiming  compensation  for  his  loss  of 
time,  but  that  does  not  affect  the  case  of  a 
witness,  who  attends  at  considerable  trouble 
and  expense  to  himself,  to  produce  papers  and 
documents.  There  must  be  many  exceptions 
to  the  general  rule.  A  banker  and  all  his  clerks 
could  not  be  called  on  to  attend  with  the  bank- 
ing books,  without  remuneration  ;  nor  could  a 
man  command  the  attendance  of  a  physician 
or  a  surgeon,  or  a  lawyer,  to  give  evidence  on 
matters  of  science,  connected  with  their  res- 
pective professions,  without  their  being  entitled 
to  compensation  for  their  loss  of  time.b  Sup- 
pose he  refused  to  attend,  the  court  would  not 
grant  an  attachment  against  him.  Here  is  a 
public  officer,  having  the  custody  of  certain 
public  documents  :  he  is  paid,  not  by  a  salary, 
but  by  fees.  Surely,  then,  he  is  entitled  to  a  fee 
for  the  production  of  those  documents.  Lord 
Chancellor  Hardtoicke  made  a  table  of  fees  for 
the  officers  of  the  court,— one  of  which  was  for 
attending  with  any  record  out  of  the  office. 
The  clerk  attending  is  to  be  paid  a  reasonable 
fee,  according  to  the  time  of  such  attendance. 
The  report  of  the  Commissioners  "on  the 
duties,  salaries  and  emoluments,  of  the  officers 
of  courts  of  justiee"  ordered  to  be  printed  on 
the  6th  June,  1816,  states  that  the  Clerk  of  the 
Petty  Bag  Office  has  no  salary,  but  is  paid  by 
fees  according  to  the  order  of  Lord  Hurdwicke. 
The  amount  here  was  proved,  within  the  words 
of  that  order,  to  be  reasonable.  It  was  also 
shewn  to  have  been  the  usual  fee  received  for 
above  fifty  years.  The  order  to  attend,  made 
on  petition,  did  not  put  an  end  to  the  plaintiff's 
right  to  a  fee.  Suppose  he  had  been  told  by 
the  defendant  that  no  fee  would  be  paid,  can 
it  be  doubted  that  the  order  for  his  attendance, 
either  would  not  have  been  given,  or  would 
have  been  rescinded  i  The  order  for  the  allow- 
ance of  the  fee  must  be  considered  to  be  in- 
corporated  with  the  order  for  the  attendance. 
Then  if  the  fee  was  a  legal  and  reasonable  fee, 
is  not  the  plaintiff  the  person  entitled  to  it  ?  He 
is  just  as  much  so  as  the  officer  of  this  Court 
is  entitled  to  a  fee  for  swearing  a  man  to  the 

b  Yet,  in  Collins  v.  Godefroy,  the  plaintiff 
must  have  been  subpoenaed  for  that  very  pur- 
pose, for  the  action  in  which  he  had  been  re- 
quired to  attend  as  a  witness,  was  against  Gode- 
froy, for  unskilfulness  and  negligence  as  an 
attorney. 


contents  of  an  affidavit.  The  distinction  be- 
tween this  plaintiff  and  a  witness,  to  Whdiri.tft£ri 
case  of  Collins  v.  Godefroy  would  apply,*  is,  that 
this  plaintiff  is  a  witness,  who  is  not  catiW  toW 
speak  of  any  thing  within  his  own  '^era^mal't 
knowledge,  but  to  produce  a  document1,  df 
which  he  happens  to  have  the  custody; 

Mr.  Kelly,  in  support  of  the  rule. — The 
plaintiff  has  already  received  one  guinea  for1 
attendance,  and  12*.  for  the  order  to  attend!  : 
he  is  not  entitled  to  more.  The  usage  of  the 
office  will  not  make  the  law  any  more  than  the 
usage  of  attorneys  will  do  so.  The  custom  to 
pay  an  attorney  a  guinea  a-dav  for  each  day  of 
attendance  had  been  quite  as  long  in  existence 
before  the  case  of  Collins  v.  Godefroy,  as  the 
usage  of  this  office ;  yet  there  the  Court  held 
that  the  fee  thus  claimed  could  not  be  reco- 
vered. The  principle  is,  that  the  giving  of 
evidence  is  a  public  duty  which  each  man  must 
perform,  as  each  man  may  in  turn  require  it 
be  performed  for  him.  The  attendance  of 
jurymen  is  regulated  upon  the  same  principle. 
There  is  no  distinction  between  the  case  of 
scientific  men  and  ordinary  persons.  What  is 
the  action  here  ?  It  is  in  the  form  of  work 
and  labour  of  the  plaintiff,  and  attendance 
with  books,  &c,  before  that  time,  done  and 
bestowed  by  the  plaintiff  as  such  senior  clerk. 
[Mr.  Justice  Coleridge. — Then  it  is  in  fact  an 
action  for  fees,  for  duty  done  in  his  office, — 
Mr.  Justice  Littledule. — There  is  a  common 
count  for  other  work  and  labour,  and  for 
money  paid.]  It  may  be  taken  for  granted 
that  the  Lord  Chancellor  or  the  Master  of  the 
Rolls  had  a  right  to  refuse  the  attendance  of 
the  plaintiff;  but  when  permission  is  given, 
and  a  document,  placed  in  a  particular  custody, 
is  by  the  proper  authority  ordered  to  be  pro- 
duced, *no  right  to  demand  a  fee  arises  in  con- 
sequence of  obedience  to  that  order.  The 
Master  of  the  Rolls  may  refuse  the  application, 
or  may  clog  it  with  a  condition ;  but  if  granted 
by  him  without  a  condition,  the  witness  himself 
has  no  right  to  impose  a  condition  on  it.  [Mr. 
Justice  Coleridge.— If  the  Master  of  the  Rolls 
has  a  right  to  make  a  particular  order  for  pay- 
ment, may  not  this  general  order  be  considered 
as  incorporating  that  particular  order  within 
it  ?]  Not  unless  notice  of  such  incorporation 
was  given  to  the  party  to  be  affected  by  it.  This 
is  a  public  document,  the  production  of  which 
cannot  be  prevented  by  an  order  for  payment 
in  this  manner.  Such  a  condition  even  the 
Court  of  Chancery  would  not  impose.  But 
even  if  the  granting  of  the  petition  could  be 
clogged  with  such  a  condition,  the  party  must 
have  notice  of  it,  and  then  it  would  come  to 
be  a  question  whether  such  condition  was  law- 
ful. He  ought  at  least  to  know  before-hand, 
the  condition  on  which  alone  he  was  to  derive 
any  benefit  from  his  petition.  [Lord  Denman. 
He  might  then  rather  waive  the  production  of 
the  document  than  pay  the  fee.]  He  might. 
On  accepting  the  subpoena,  the  present  plain- 
tiff made  himself  liable  to  all  the  duties  of  an 
ordinary  witness.  Even  had  there  been  an 
express  contract  to  pay  him  for  his  attendance, 
such  contract,  would  have  been  void,  on  the 
ground  that  it  was  without  consideration,  the 
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attending  to  give  evidence  being  a  matter  of 
public  duty.  This  was  the  doctrine  adopted 
by,  the: Court  in  Collins  v.  Godefmy.  The 
present  case  in  principle  resembles  that  of  a 
promise  made  to  a  mariner  during  a  storm  to 
give  him  extra  wages,  by  way  of  stimulating 
him  to  use  his  utmost  exertions  to  save  the 
vessel.  Such  a  promise  has  been  held  void  in 
law.  As  to  the  second  objection,  it  is  clear 
that  this  action  is  not  maintainable.  It  is 
brought  by  the  plaintiff  as  the  Senior  Clerk  of 
the  Petty  l$ag  Office  for  journeys,  attendances, 
&c.  before  then  performed  by  him.  The 
plaintiff  does  not  say  performed  by  him,  his 
servant  or  agent.  If  in  such  a  case  there  can 
be  any  contract  at  all,  it  must  be  with  the  per- 
son, who  really  attended.  Samuel  v.  Davis,c 
was  an  action  against  a  defendant  for  disobe- 
dience to  a  subpeena  duces  tecum,  by  which  he 
had, been  required  to  produce  a  warrant.  The 
warrant  was .  not  in  nis,  but  in  his  partner's 
hands*  and  the  partner  had  attended,  but  had 
not  produced  it,  having  only  been  served  with 
the  ordinary  subpoena.  It  was  held  that  the 
action  would  not  lie,  for  that  the  person  who 
actually  had  the  document  was  the  person 
who  had  attended.  The  converse  of  that  case 
is  the  present ;  so  that  if  any  person  could 
raaiutain  this  action,  it  would  be  the  clerk  who 
did  attend.  Cur.  ado.  vult. 

Lord  Denman,  C.  J  ,  in  Trinity  Term  de- 
livered his  judgment. — After  stating  the  facts, 
his  Lordship  observed,  Collins  v.  Godefroy  was 
said  to  govern  the  present  case,  and  it  was  also 
argued  that  a  positive  promise  to  pay  made  no 
difference,  and  that  "Lord  Hardwiche  had  no 
right  to  impose  the  payment  of  fees  as  a  con- 
dition On  the  attendance  of  a  witness  with  any 
document  from  his  court ;  but  that  if  he  had 
such  right,  then  that  the  party  applying  for  the 
attendance  of  a  witness  was  entitled  to  have 
notice  of  the  condition,  and  not  having  had 
such  notice,  was  not  considered  as  bound  by 
the;  condition.  It  was  further  contended,  that 
the  plaintiff  himself  not  having  personally  at- 
tended to  produce  the  rolls,  was  not  entitled  to 
recover ;  and  this  argument  was  applied  even 
under  the  presumption  that  the  order  of  the 
Court  of  Chancery  which  directed  the  payment 
of  the  fees  was  valid.  Now  taking  the  first  ob- 
jection, we  think  that  the  rolls  cannot  be  taken 
from  the  Court  of  Chancery,  upon  the  mere 
service  of  a  subpoena  duces  tecum  on  an  officer  of 
that  court.  There  must  first  of  all  be  an  order 
of  the  Master  of  the  Rolls  for  the  purpose. 
The  Master  of  the  Rolls  would  not  suffer  any 
one  to  carry  them  out,  without  there  being  some 
payment  made  for  the  trouble  and  attendance  of 
the  person  who  took  them  to  court ;  and  whe- 
ther Lord  Haruwicke  had  a  right  to  constitute  a 
table  of  fees  or  not  as  a  general  rule,  yet,  as  the 
production  of  the  document  was  not  a  matter 
of  right,  but  rested  on  a  special  permission, . 
we  think  that  the  party  requiring  the  document 
was  bound  to  pay  the  reasonable  fees  directed 
by  those  who  had  the  power  of  withholding  the 
permission.  This  matter  of  the  power  of  the 
court,  is  stated  in  Beames'  Orders  of  the  Court 
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of  Chancery,  p.  404 ;  and  we  concur  with  the 
statement.  The  obligation  to  attend  the  court 
out  of  which  the  subpoena  issues,  undoubtedly 
arises  from  the  subpoena  itself ;  but  that  is 
served  on  a  person,  who  in  the  ordinary  course 
of  things,  is  not  bound  to  produce  the  required 
document*  and  who  indeed  possesses  no  power 
to  do  so,  but  by  the  permission  of  the  Lord 
Chanceller  or  the  Master  of  the  Rolls.  We 
think,  therefore,  that  the  order  of  Lord  Chan- 
cellor Hardwicke  was  a  valid  and  binding 
order,  being  made  in  the  matter  over  which  he 
had  jurisdiction.  We  think  that  it  is  not  neces- 
sary that  the  party  should  have  had  notice 
of  that  order.  If  the  defendant,  instead  of  ap- 
plying as  he  might  have  done,  for  an  examined 
copy  of  the  rolls,  chose  to  apply  lor  the  pro- 
duction of  the  rolls  themselves,  he  must  be 
taken  to  be  cognisant  of  the  practice  with  re- 
gard to  their  production.  Then,  as  to  the 
other  objection,  the  duty  of  producing  the 
record  was  cast  upon  the  defendant,  but  there 
was  nothing  requiring  him  personally  to  attend 
at  its  production.  But  the  fee  became  due  to 
the  plaintiff  whoever  attended,  for  the  custody 
of  the  rolls  is  especially  given  to  the  office  of 
the  Petty  Bag,  and  the  senior  clerk  there  was 
responsible  for  them.  Without  therefore  at 
all  impeaching  the  case  of  Collins  v.  Godefrop, 
we  think  that  it  is  not  applicable  here,  that  the 
verdict  was  right,  and  that  the  rule  which  has 
been  obtained  must  be  discharged. 

Rule  discharged.— -Bentall  v.  Sidney,  T.  T. 
1839.   Q.  B.F.J. 


LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 


Banal  flrtfcnM— 29M  July- 

Indemnity  Act.  Bills  of  Exchange. 

Turnpike  Acts  continuance. 

Small  Debt  Courts  for  Pontefract,  Aberford, 
Glossop,  Grantham,  Rochdale,  Rotherham, 
Warrington. 

ftaurfe  of  Earns. 

To  amend  the  jurisdiction  for  the  Trial  of 
Election  Petitions.         [In  Committee.] 

To  amend  the  Law  touching  Letters  Patent  for 
Inventions.  [In  Committee.] 

To  amend  the  Law  relating  to  the  Custody  of 
Infants.  [For  third  reading.] 

To  amend  the  Law  relating  to  double  and 
treble  Costs.         [For  second  reading.] 

To  regulate  the  Proceedings  in  the  Stannary 
Courts.  [For  third  reading.] 

To  regulate  the  Metropolis  Police. 

[In  Select  Committee.] 

For  registration  of  Births,  &c. 

[For  second  reading.] 

To  regulate  the  City  Police.  [In  Committee.] 

Fo*  Holding  Assize  Courts.   [In  Committee.] 

For  the  Reduction  of  the  Postage  Duties. 

[For  second  reading.] 

For  amending  the  Highway  Act. 

Bills  passed. 

Imprisonment  for  Debt  Amendment  Act. 

Small  Debt  Court  Bills  for  Belper,  Chester- 
field, Eekington,  Hatfield,  Newark,  Notting- 
ham, Oldham,  Wirkswortb. 
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Eiautfe  of  Commons'- 

To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  J  ustices.  Lord  John  Russell. 
[In  Committee  J 
Small  Debts  Court  Hills  No.  2.  for  the  follow- 
ing places: — Kingsbridge  and  Dodbrookc, 
Leeds,  Liskeard,  Liverpool,  Newton  Abbot, 
Tavistock,  West  Ham. 
To  abolish  Grand  Juries.  Mr.  Pryine. 
For  regulating  the  High  Court  of  Admiralty. 

fin  Committee.] 
For  the  registration  of  Parliamentary  Electors. 

[In  Committee.]  Mr.  Attorney  General. 
Controverted  Elections.  Lord  Mahon. 

[For  2d  reading.] 
To  alter  and  amend  the  Laws  relating  to  Sewers. 

In  Committee.]       Mr.  Christopher. 
For  relieving  Poor  Persons  from  Rates. 

[For  2d.  reading.] 
For  regulating  the  Metropolitan  Police  Courts. 

[In  Committee.] 
For  amending  the  Tithes  Commutation  Act. 

[In  Committee.] 

Bills  paused. 
Postage  Reduction.  Bury  Small  Debts  Court. 


THE  NEW  SMALL  DEBT  COURTS. 


It  will  be  observed  by  the  above  list  of  Law 
Bills,  that  the  Royal  Assent  has  been  given  to 
no  less  than  seven  bills  for  establishing  small 
Local  Courts,  and  that  eight  others  having 
been  brought  from  the  Commons,  have  passed 
the  House  of  Lords,  and  will  of  course  also 
receive  the  Royal  Assent.  Several  others  re- 
main before  the  respective  houses  in  different 
stages  of  their  progress. 

The  County  Courts  Bill  having  been  lately 
withdrawn,  these  numeraus  bills  have  been 
pressed  forward.  We  shall,  as  soon  as  the  acts 
are  printed,  notice  the  extent  of  jurisdiction  of 
each  of  them  ;  and  it  may  be  well  for  the  pro- 
fession to  consider  whether  one  general  bill 
will  not  be  preferable  to  this  piece-meal  legis 
lation,  the  effect  of  which  will  be,  we  fear,  very 
prejudicial  to  the  due  administration  of  justice. 


MISCELLANEA. 


POINTS  OP  LAW,  1650. 

Thb  following  extracts  are  made  from  a  little 
book  by  J.  Jones,  Gent.,  called  "  Judges 
judged,  with  eight  observable  Points  of  Law." 

"  1 .  Counties  and  sheriffs  turns,  were  ancient 
Courts  in  the  time  of  King  Arthur,  and  before, 
and  in  the  turns  were  tried  all  pleas  of  the 
Crown ;  and  in  the  counties  all  common  pleas 
under  forty  shillings  without  writ ;  and  above, 
to  any  value  with  writs,  according  to  the  law 
maxim,  Quod  placila  de  Catallis,  debit  is,  fyc. 
guee  tummam  40s.  attingunt,  vel  excedunt  se- 
cundum legem  eticonsuetudinem  Anglic,  sine 
brevi  Regis  placitiri  non  debent.  See  the 
Lord  Coke  upon  the  35th  Chapter  of  Magna 
Charta;  and  upon  the  statute  of  Gloucester, 
fol.  310  &  312.  Hundreds  and  court  barons 
nave  the  same  power  and  rights,  and  neither 
sheriffs  nor  steward's  are  judges,  but  suitors 


only,  fol.  312.  And  so  all  men  were  to  hare 
law  and  justice  at  home,  cheap  and  near,  and 
not  to  fetch  it  from  Westminster,  far  and  dear. 
And  the  conservators,  otherwise  called  guar- 
dians of  the  peace,  before  Magna  Charta,  and 
since,  had  all  necessary  power)  to  govern  their 
counties  in  peace,  and  to  execute  all  laws  con- 
ducing thereunto,  and  to  command  the  power 
of  their  counties  to  assist  them;  and  were 
chosen  (as  all  other  officers  of  peace  and  trust 
were)  by  their  counties,  as  the  Lord  Coke 
aftirmeth. 

"2.  As  superiour  courts  ought  not  to  in- 
croach  upon  inferiour,  so  the  inferiour  ought 
not  to  defraud  the  superiour,  of  those  causes 
that  belong  to  them:  viz.,  neither  ought  a 
man  be  sued  in  any  court  of  record  for  debt 
not  amounting  to  40*.  by  way  of  mutuatus,  and 
other  lawless  tricks  dayly  used  by  attorneys; 
nor  in  any  inferiour  court  for  debt  of  40  s  hil- 
lings, or  exceeding,  by  dividing  it  into  actions 
under  40  shillings'.'  In  which  cases  the  defen- 
dant ought  to  be  admitted  to  plead  to  the 
jurisdiction  of  the  court,  and  to  have  a  prohi- 
bition to  slay  the  suit :  see  the  Lord  Coke, 
upon  the  Stat,  of  Gloucester,  fol.  31 1.  And 
all  Courts  were  to  dismiss  all  actions  entered 
without  sufficient  bail  to  prosecute,  answerable 
for  costs  and  damages.  If  non.suited,  or  cast; 
and  not  Jo.  Do.  and  Rich.  Ro.  as  is  used.  See 
F.  H.  Just.  P.  the  Register,  and  FUz.  H.  Nat. 
Brevium  at  large.  And  no  court  of  record 
was  to  proceed  in  any  action  of  debt,  before 
the  plaintiff  swore  his  said  debt  to  be  40#.  or 
more,  and  his  damage  in  trespass  to  be  so  much 
out  at  least :  And  if  battery,  that  he  was  beaten 
iudeed,  to  his  uncurable  hurt  to  that  value. 
See  the  Stat,  of  Gloucester,  and  the  Lord  Coke 
upon  it,  with  his  reason  for  the  discontinuance 
of  this  practice 


THE  EDITOR'S  LETTER  BOX. 

It  will  be  observed  that  the  Penny  Postage 
Bill  has  passed  the  House  of  Commons,  and 
is  proceeding  rapidly  in  the  House  of  Lords. 
We  shall  lose  no  time  in  making  the  necessary 
arrangements  for  supplying  the  Legal  Obser- 
ver to  its  country  readers  through  the  post. 
Subscribers  and  Booksellers  will,  of  course,  give 
their  orders  accordingly. 

Letter  III.  on  the  state  of  the  Bench  and 
the  Bar,  will  be  published  in  our  next  Number. 

Our  arrangements  do  not  permit  os  to  avail 
ourselves  of  the  offer  of  "A  Sketcher,"  though 
we  doubt  not  the  merit  of  the  articles  pro- 
posed. 

We  recommend  "  A  Constant  Reader"  to 
apply  at  the  chambers  of  the  Treasurer  of 
Serjeant's  Inn,  Chancery  Lane,  for  the  inform- 
ation he  requires  regarding  the  Serjeant  at 
Law  who  was  made  a  Judge  at  the  beginning 
of  the  l/th  century. 

The  communications  of  W.  C.  J. ;  G«  P.  and 
D.  H.  S.  shall  appear  in  our  next. 

The  Quarterly  Digest  of  all  Reported  Cases 
will  be  published  next  Saturday. 

Erratum,  p.  229,  for  "  1  &  2  Vict.  c.  29," 
read    2  &  3  Vict.  c.*29." 
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■  *•  Quodmagis  ad  nos 
Pertioet,  et  nescire  malum  est,  agitamus. 

HORAT. 


LETTERS  TO  THE  EDITOR, 

ON  THE  8TATB  OF  THE  BBNCH  AND  THB  BAB. 

LETTER  III. 
ON  PRACTISING  IN  TWO  COUBTS  AT  ONCE. 

Sir, 

My  last  letter  related  to  the  practice  of  a 
counsel  taking  a  brief  in  a  cause,  and  being 
absent  from  the  Court  -when  the  cause 
came  on  for  trial.  I  have  not  yet  done 
with  this  subject,  and,  with  your  permis- 
sion, I  will  devote  another  letter  to  its 
consideration.  I  have  detailed  to  you  the 
grievances  of  poor  Tomkins,  and  I  then 
promised  to  suggest  a  remedy  for  his  and 
similar  cases ;  for  I  regret  to  say  that  the 
complaints  as  to  this  kind  of  neglect  are 
frequent  and  numerous,  and  only  not  loud 
because  there  seems  to  be  no  redress.  But, 
before  I  point  at  the  remedy,  I  would  fain 
inquire  as  to  the  defence  set  up  for  the 
practice. 

And,  first,  let  me  say  a  word  as  to  the 
non-return  of  the  fee  on  these  occasions. 
I  hate  talking  about  fees  or  money,  but  in 
this  case  it  is  unavoidable.  It  is  said  to  be 
unprofessional,  and  against  all  precedent,  to 
return  fees.  "  No  money  returned,  Vivat 
Regina !"  says  the  Queen's  Connsel.  His 
pocket  is 

 "  that  undiscovered  bourne 

From  which  no  traveller  returns !" 

Now,  Sir,  I  deny  that  any  such  rule  can 
exist.   It  is  against  the  honour  and  dignity 
of  the  profession :  it  is  contrary  to  common 
sense,  and  it  is  not  according  to  the  prac- 
tice of  the  profession.    Fees  are  frequently 
returned  by  counsel,  on  the  express  ground 
that  they  cannot  attend  to  the  duties  im-  I 
posed  by  them.    There  is,  I  venture  to 
repeat,  without  fear  of  contradiction,  no 
such  general  rule. 
vol.  xviii— no.  541. 


Well,  Sir,  but  another  and  more  plausible 
excuse  is  made.    The  brief  is  said  to  be 
given  and  the  fee  paid  with  notice  that  the 
counsel  practises  in  two  Courts.    If  Tom- 
kins,  it  is  argued,  be  ruined,  it  is  his  own 
fault,  and  he  must  abide  the  issue  of  his 
own  choice.   Now,  Sir,  I  do  not  admit  this. 
I  grant  that  where  you  employ  the  leading 
counsel  in  any  one  Court,  you  must  take 
your  chance  as  to  the  amount  of  time  he 
can  afford  you.   The  little  time  that  he  can 
give  will  probably  avail  you  more  than  the 
greater  time  a  counsel  less  employed  and 
less  able  can  give  you.    I  admit  this ;  but 
I  deny  that  any  one  ever  contemplates  the 
entire  absence  from  the  duty  imposed.  It 
is  supposed  that  the  business  of  the  day 
will  be  so  regulated  that  the  counsel  shall 
at  any  rate  be  present:  it  is  never  sup- 
posed that  he  to  whom  you  give  the  whole 
management  of  the  cause  will  actually  do 
nothing  whatever  in  it.    But  if  this  case 
should  happen,  I  do  declare  that  it  is  the  duty 
of  the  counsel  to  make  all  the  amends  in 
his  power  by  returning  the  fee :  he  should, 
in  my  mind,  be  most  glad  to  do  it.  He  has 
been  unavoidably  absent ;  his  client  is  put 
to  great  loss — perhaps,  as  in  the  case  of 
Tomkins,  he  is  ruined — he  will,  at  any 
rate,  have  all  the  risk  and  anxiety  of  an- 
other trial.    The  counsel  should  be  thank- 
ful to  be  able  to  return  the  fee,  and  thus,  to 
some  slight  extent,  to  relieve  his  conscien- 
tious feelings,  and  to  repair  the  injury  he 
has  inflicted.  This  will  be  seen  if  we  put  a 
similar  case  as  applicable  to  any  other  cir- 
cumstances.   Let  us  suppose  Mr.  Alibi  to 
order  a  coat  from  his  tailor,  and  to  pay  for 
it  before  hand.    This  coat  shall  be  re- 
quired for  some  express  occasion,  say  on 
going  to  the  levee;  it  is  not  delivered  at 
the  appointed  time,  and  Mr.  Alibi  is  pre- 
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vented  from  going  to  the  levee  in  conse- 
quence.   What  does  Mr.  Alibi  do.  He 
goes  to  the  tailor,  boiling  with  rage :  "  Thou 
unhappy  tailor!"  says  he,  even  before  he 
crosses   the   threshhold,   "  where  is  my 
ccat  ?    Dids't  thou  not  undertake  to  make 
it,  and  did  I  not  pay  thee  for  it  before- 
hand?"   "  Alas!"  says  the  tailor,  "  it  is 
true ;  but,  unfortunately,  Sir,  I  was  hard  at 
work  at  the  time  with  Mr.  Barebone's 
breeches."    "  What  have  I  not  lost  by  thy 
neglect?"  says  Mr.  Alibi,  "  my  young  and 
beautiful  Sovereign  holds  no  more  levees 
this  year.    What  may  I  not  suffer  by  this 
act?    Instantly  pay  me  my  money  back 
again  !"  Now,  does  the  tailor  refuse  to  pay  : 
on  the  contrary,  he  most  gladly  refunds; 
and  let  not  Mr.  Alibi  be  offended  when 
I  tell  him  that  there  is  no  difference  in  the 
two  cases,  except  that  Tomkins  lost  his  all, 
whereas  Mr.  Alibi  lost  only  his  chance  of 
Court  favour. 

But,  Sir,  surely  it  is  too  clear  a  case  to 
admit  of  any  doubt.   Let  me  turn  therefore 
to  the  remedy  to  be  applied.    I  do  not 
think  that  the  attorneys  can  do  any  thing 
in  this  matter.    Willing  as  I  am  to  point 
out,  with  an  unsparing  hand,  the  real  faults 
of  the  Bar,  I  will  admit  that  it  would  be 
interfering  with  their  independence  if  the 
attorneys  as  a  body  controlled  them  as  to 
this.    I  do  not  think,  therefore,  that  any 
understanding  or  agreement  come  to,  to 
employ  certain  counsel  in  one  Court,  and 
certain  other  counsel  in  another  Court, 
would  be  of  any  avail:  it  would  properly 
be  held  to  be  an  undue  interference  with 
the  rights  of  the  Bar,  and  would  be  in- 
effectual.   I  cannot,  therefore,  recommend 
any  such  course.    I  think  any  new  arrange- 
ment on  the  subject  must  come  either  from 
the  Bar  themselves  or  the  Bench,  and  it 
must  simply  go  to  confining  counsel  to 
some  one  Court,  or  to  such  Courts,  the  prac- 
tice in  which  is  not  incompatible  with  each 
other.    This  has  very  recently  been  done 
by  the  Queen's  Counsel  at  the  Chancery 
Bar.    It  has  there  been  found  highly  ad- 
vantageous to  the  Bar  itself,  to  the  Judge 
and  the  suitor,  to  the  general  dispatch  of 
business,  and  the  honour  and  character  of 
the  profession.    The   same  arrangement 
should  be  come  to  at  the  Common  Law 
Bar.    If  it  is  not  done  by  the  Bar  it  should 
be  done  by  the  Bench.    It  is,  I  conceive, 
within  their  jurisdiction.    They  may  hear 
whom  they  please ;  they  may  make  rules 
or  orders  to  this  effect.    The  Lord  Chan- 
cellor has  very  recently  complained  in  the 
House  of  Lords  of  the  practice  of  counsel 
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attending  more  than  one  Court,  and  this  is 
a  matter  of  daily  complaint  with  most.pf 
the  Judges.  It  is  full  time  that  something 
should  be  done ;  and  probably  all  that  is 
necessary  would  be  for  the  Judges  privately 
to  intimate  to  the  leading  counsel  of  each 
Court  that  it  was  their  wish  that  some 
arrangement  should  be  come  to  in  this  re- 
spect. This  would  end,  we  have  no  doubt, 
much  to  the  advantage  of  the  Bar  itself. 
Has  Mr.  Knight  Bruce,  or  Mr.  Pemberton, 
any  reason  to  regret  his  confining  himself 
to  one  Court?  Why  then  should  any 
leader  in  full  practice  decline  a  similar 
step  ?  It  would  soon  be  found  to  work  for 
his  advantage. 

And  now,  Sir,  I  have  to  hope  that  my 
recommendation  may  not  pass  unheeded. 
The  present  practice  works  great  scandal 
to  the  profession.  It  tends,  I  do  assure 
you,  to  bring  the  Bar  into  disrepute ;  and, 
as  one  jealous  of  their  honour  and  welfare, 
I  am  anxious  to  see  the  real  grievance  re- 
medied. I  have  said,  however,  sufficient 
of  this  matter.  This  happened,  in  shaking 
the  budget  of  griefs,  to  be  the  first  that 
came  to  hand.  I  will  address  myself  to 
other  matters  speedily,  and  whenever  you. 
Sir,  can  conveniently  give  me  space. 
I  now  remain, 

Your  obedient  servant, 
T  

August  6,  1839. 


THE  RIGHTS  OF  THE  ROAD. 

If  there  be  any  one  point  of  law  on  which 
our  readers  should  be  more  well  informed 
than  another,  it  is  on  "  the  rights  of  the 
road."  We  have  from  time  to  time  collected 
the  cases  on  this  subject,  and  if  after  this 
they  are  run  over,  they  have  at  least  the 
satisfaction  of  knowing  what  their  remedy 
is.  We  have  now  three  new  points  for 
them.  The  first  is  interesting  to  all  who 
travel  by  omnibus, — and  who  does  not  ? 

It  appeared  that  the  defendant's  omnibus 
was  passing  on  its  journey,  when  the 
plaintiff,  who  was  a  gentleman  considerebly 
advanced  in  years,  held  up  his  finger  to 
cause  the  driver  of  the  omnibus  to  stop  and 
take  him  up,  and  that  upon  his  doing  so, 
the  driver  pulled  up,  and  the  conductor 
opened  the  omnibus  door  ;  and  that  just  as 
the  plaintiff  was  putting  his  foot  on  the  step 
of  the  omnibus,  the  driver,  supposing  that 
the  plaintiff  had  got  into  it,  drove  on,  and 
the  plaintiff  fell  on  his  face  to  the  ground, 
and  was  much  hurt.    Lord  Abinger,  C.  B. 
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thought  that  the  stopping  of  the  omnibus 
implied  a  consent  to  take  the  plaintiff  as  a 
passenger,  and  that  it  was  evidence  to  go  to 
the  jury,  and  a  verdict  was  returned  for  the 
plaintiff,  damages  51.  This  is  not  an  un- 
common case,  as  some  of  our  readers  may 
remember. 

The  next  point  is  as  to  how  far  a  foot 
passenger  is  justified  in  walking  on  the 
carnage  road.  In  Boss  v.  Litton,  5  C.  & 
P.  409,  and  6  L.  O.  91,  Denman,  C.  J., 
said  that  all  persons,  paralytic  as  well  as 
others,  had  a  right  to  walk  in  the  road, 
and  were  entitled  to  the  exercise  of  reason- 
able care  on  the  part  of  persons  driving 
carriages  along  it.  Patteson,  J. ,  has  lately 
ruled  that  "a  foot  passenger  has  a  right  to 
cross  a  highway ;  and  (alluding  to  Boss  v. 
Litton),  I  believe  that  it  was  held  in  one 
case  that  a  foot  passenger  has  a  right  to 
walk  along  the  carriage  way ;  but  without 
going  that  length,  it  is  quite  clear  that  a 
foot  passenger  has  a  right  to  cross,  and  that 
persons  driving  carriages  along  the  road  are 
liable  if  they  do  not  take  care  so  as  to  avoid 
driving  against  the  foot  passengers  who  are 
crossing  the  road  ;  and  if  a  person  driving 
along  the  road  cannot  pull  up  because  his 
reins  break,  that  will  be  no  defence,  as  he 
is  bound  to  have  proper  tackle." 

Next  as  to  the  side  of  the  road  as  to  foot 
passengers :  — 

"  With  respect  to  what  has  been  said  as 
to  the  defendant  being  on  his  wrong  side  of 
the  road,  I  think  you  should  lay  it  out  of 
your  consideration,  as  the  rule  as  to  the 
proper  side  of  the  road  does  not  apply  with 
respect  to  foot  passengers  ;  and  as  regards 
the  foot  passengers,  the  carriages  may  go 
on  which  ever  side  of  the  road  they  may 
please."  Cotterill  v.  Starkey,  8  C.  &  P. 
694. 


RATE  OF  INTEREST  IN  THE 
FORMS  OF  THE   NEW  WRITS. 

It  will  have  been  noticed  that  in  the  forms 
of  the  new  writs  of  execution  the  interest  on 
the  sum  to  be  levied  is  stated  to  be  at  the  rate 
of  four  per  cent.  Where  there  has  been 
no  agreement  for  interest,  this  rate  is  of  an 
equitable  amount,  but  where  by  a  warrant  of 
attorney  or  cognovit  it  has  been  expressly 
agreed,  in  consideration  of  the  time  allowed 
to  the  defendant,  that  the  plaintiff  should  be 
entitled  to  five  per  cent,  this  new  remedy 
would  be  injurious  to  the  plaintiff,  if  these 
forms  were  to  be  deemed  conclusive  of  the 


amount  of  interest.  The  17th  section  of 
the  1  &  2  Vict.  c.  110,  provides  "  that 
every  judgment  debt  shall  carry  interest  at 
the  rate  of  four  pounds  per  centum  per 
annum,  from  the  time  of  entering  up  the 
judgment,  or  from  the  time  of  the  com- 
mencement of  this  act,  in  cases  of  judgments 
then  entered  up  and  not  carrying  interest, 
until  the  same  shall  be  satisfied ;  and  such 
interest,  may  be  levied  under  a  writ  of 
execution  on  such  judgment." 

It  would  appear,  therefore,  that  the  rate 
of  four  per  cent,  is  applicable  to  judgments 
"  not  carrying  interest"  before  this  act ;  but 
where  interest  has  been  agreed  to  be  paid, 
we  presume  the  rate  specified  in  the  agree- 
ment may  be  inserted  in  the  writ  of 
execution.  The  rate  specified  in  the  in- 
strument on  which  the  judgment  is  signed, 
may  be  (though  very  unusual)  less  than 
four  per  cent. :  the  defendant  would  then 
have  the  benefit  of  his  contract — so  should 
the  plaintiff,  where  the  amount  is  more 
than  four  per  cent. 


NOTICES  OF  NEW  BOOKS. 


The  Practical  Man,  or  Pocket  Companion 
for  Solicitors,  Valuers,  and  Owners  of 
Property:  comprising  Precedents,  Rules, 
Tables,  Calculations,  &c.  in  those  Matters 
of  Professional  and  General  Business  re- 
quiring attention  when  reference  cannot  be 
had  to  the  Library.  By  Rolla  Rouse,  of 
the  Middle  Temple,  Esq.,  Author  of 
"  Copyhold  and  Court  Keeping  Prac- 
tice ;"  "  Remarks  on  Copyhold  Enfran- 
chisement," &c.  &c.  Third  Edition, 
with  numerous  and  material  additions. 
London :  Published  for  the  Proprietors  of 
"The  Legal  Observer,"  by  Edmund 
Spettigue.  67,  Chancery  Lane.  1839. 

We  are  glad  to  be  enabled  to  put  before 
our  readers  the  third  edition  of  Mr.  Rouse's 
Practical  Man,  which  we  consider  to  be  a 
very  useful,  accurate,  and  valuable  book  for 
the  general  practitioner.  Indeed,  in  small 
compass,  we  know  not  where  else  the  pro- 
fessional agent  or  man  of  business  can  find 
the  various  forms  which  are  to  be  found  in 
this  little  volume;  viz.  Agreements,  Ac- 
knowledgments, Arbitrations,  Bail,  Bank- 
ruptcy, Bonds,  Cognovits,  Conditions  of 
Sale,  Distresses,  Guarantees,  Notices,  Re- 
gistration, Tithes,  Warrants  of  Attorney. 
Wills,  Stamps,  &c.  &c. ;  with  Practical 
Directions  relating  to  the  several  matters 
incident  thereto. 
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In  the  first  edition  the  object  almost 
solely  aimed  at  was  concentration,  or  the 
giving  within  a  small  compass  a  body  of  in- 
formation which,  though  attainable  on  re- 
ference to  the  library,  was  likely  to  be 
needed  when  such  reference  could  not  be 
made.  That  edition  was  therefore  limited 
to  the  more  usual  legal  forms,  general  com- 
putations, and  simple  values  dependent  on 
a  life  or  connected  with  property. 

in  the  second  edition,  not  only  were  the 
legal  portions  of  the  work  greatly  extended, 
and  many  special  forms  added,  but  a  com- 
plete system  of  property  valuations  was 
given,  so  as  to  embrace  interests,  present, 
reversionary,  and  deferred,  and  whether 
absolute  or  contingent,  or  determinable  on 
any  number  of  joint  lives  or  survivorships, 
(a  class  of  values  never  before  made  public). 
The  system  was  also  applicable  to  freeholds, 
copyholds,  advowsons,  next  and  successive 
presentations ;  church,  collegiate,  and  other 
renewable  leaseholds ;  annuities,  accumula- 
tions, and  sums  certain ;  renewal  fines,  bene- 
ficial values,  rent  equal  to  premium  and 
rent  paying  given  per  centage  on  leases ; 
copyhold  enfranchisements ;  life  policies ; 
tithe  commutation  rent-charges ;  difference 
in  value  of  yearly,  half-yearly,  and  quar- 
terly payments ;  the  comparative  value  of 
leaseholds  and  perpetuities,  and  to  other 
values  in  property  likely  to  become  matters 
of  calculation.  Many  of  the  values  are 
solved  by  mere  inspection  of  tables,  and  the 
rules  are  so  simplified  as  to  require  in  their 
application  only  the  knowledge  of  common 
arithmetic. 

In  the  present  edition  every  exertion  has 
been  bestowed  still  further  to  improve  the 
work  in  all  its  parts ;  the  most  extensive  of 
these  improvements  are,  however,  in  the 
legal  portion,  —  the  addition  of  a  few  tables 
and  some  further  explanatory  remarks  hav- 
ing appeared  to  the  author  sufficient  as  to 
parts  2  &  3. 

In  Agreements  additions  have  been  made  by 
the  insertion  of  very  special  provisions  in  a- 
greements  for  leases  generally, — of  an  agree- 
ment for  lease  of  a  farm,  drawn  with  great 
care,  and  with  a  view  to  provide  for  all  the 
points  likely  to  arise  on  leases  of  farms;  — 
and  an  agreement  for  grant  of  an  annuity 
is  also  added. 

To  Arbitration  forms  are  added  the  ap- 
pointment of  an  umpire,  and  the  enlarge- 
ment of  time  for  award. 

In  Affidavits,  Bail,  Bankruptcy,  Cognovits, 
and  Warrants  of  Attorney,  the  alterations 
requisite  under  1  &  2  Vict.  c.  110,  are 
made. 


Conditions  of  Sale  are  materially  im- 
proved, by  the  insertion  of  such  special 
stipulation  as  will,  with  those  in  the  second 
edition,  provide  for  most  of  the  difficulties 
likely  to  arise  on  sales  under  auction  con- 
ditions. 

A  Table  of  Descents  under  the  old  and 
new  law,  at  one  view,  has  been  added. 
Considerable  difficulty  existed  in  the  adapt- 
ing such  a  table  to  the  small  pages  of  the 
work ;  but  its  importance  and  great  utility 
were  deemed  sufficient  grounds  for  over- 
coming the  difficulty. 

In  Notices,  although  very  numerous  and 
special  in  the  former  editions,  remarks  have 
been  added  explanatory  of  the  hints  to  be 
attended  to  in  notices  to  quit ;  and  forms 
have  been  given  of  notices  requiring  de- 
livery of  copies  of  annuity  deeds,  —  of  inten- 
tion to  repurchase  an  annuity, —  of  intention 
by  assignees  to  decline  a  lease, — under  Re- 
covery of  Tenements  Act,  and  of  tenant's 
dissent  from  Tithe  Commutation  Act. 

Registration. — Claims  and  notices  for 
counties  and  boroughs,  with  dates  of  de- 
livery, &c.  are  also  given. 

In  Wills  the  most  material  additions  have 
been  made.  Not  only  has  an  abstract  of  the 
act  1  Vict.  c.  26,  been  given,  but  nearly 
thirty  new  and  most  carefully  drawn  forms 
have  been  added ;  and  the  author  has  en- 
deavoured to  render  this  part  of  the  work 
as  complete  as  the  necessarily  limited  space 
will  permit. 

Tables  of  the  expectation  of  life,  and  of 
the  rates  of  premium  on  life  insurance  and 
on  family  endowments,  are  also  comprised 
in  this  edition. 

The  general  contents  of  the  work  have 
been  carefully  revised,  and  by  the  adoption 
of  contractions  the  work  has  been  only  in  a 
small  degree  extended, — in  order  to  preserve 
its  utility  as  a  pocket  volume. 


A  Practical  Guide  to  Executors  and  Admi- 
nistrators :  designed  to  enable  them  to  or- 
ecute  tiie  Duties  of  their  Office  with  safety 
and  convenience:  comprising  a  Digest  of  the 
Law,  Stamp-office  and  other  Directions, 
Forms,  Tables  of  Duties,  and  Annuities, 
8(C.  Sic,  intended  also  for  the  use  of  Attor- 
neys and  Solicitors.  By  R.  Matthews, 
of  the  Middle  Temple,  Esq.,  Barrister- 
at-Law,  author  of  "A  Digest  of  the 
Criminal  Law,  alphabetically  arranged." 
Second  Edition,  corrected  to  the  present 
time.   London:  Wm.  Crofts,  1839. 

We  fully  noticed  the  first  edition  of  this 
work,  which  was  published  in  1835.  (See 
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10  L.  O.  101.)  The  present,  which  is 
the  second  edition,  appears  to  be  carefully 
revised.  The  new  portions  consist  prin- 
cipally of  a  Digest  of  the  recent  Wills'  Act, 
1  &  2  Vict.  c.  26,  with  an  Appendix  of 
Practical  Directions  for  paying  the  Duties  at 
the  Stamp  Office,  and  transacting  the  busi- 
ness of  an  Executor  in  that  fiscal  establish- 
ment. From  this  latter  part  we  extract  the 
following: — 

"  On  a  will  being  proved,  or  letters  of  ad- 
ministration taken  out,  a  copy  is  transmitted 
to  the  commissioners  of  stamps,  and  a  printed 
letter  is  sent  from  the  office  in  London,  appri- 
sing the  executor  or  administrator  of  the  cir- 
cumstance, and  giving  some  general  direction 
for  his  guidance,  and  a  caution  as  to  the  penal- 
ties which  may  be  incurred.  This  letter  has  a 
heading  as  follows  : — 

«  W.Regr.A.B.   No.  23,  1835.   Fo.  504.' 

"  This  heading  refers  to  the  particular  de. 
partment,  book,  and  page,  where  the  will  to 
which  it  relates  is  to  be  found ;  and  as  on  an 
average  15,000  wills  and  administrations  are 
registered  every  year,  it  is  absolutely  necessary, 
that  on  writing  to  the  stamp  office,  you  should 
use  this  heading  at  the  head  of  your  letter ; 
otherwise  it  will  be  thrown  aside,  unnoticed, 
and  the  same  evils  may  be  expected,  as  if  you 
had  not  written  at  all.  Be  careful,  therefore, 
to  preserve  the  first  letter  you  receive. 

"  A  year  after  this  first  letter,  another  is  sent, 
calling  for  the  payment  of  all  duties  remaining 
unpaid ;  and,  unless  the  residue  be  bequeathed 
to  a  husband  or  wife  of  the  deceased,  also 
requiring  a  full  account  of  the  deceased's 
estate,  and  the  manner  in  which  it  has  been 
disposed  of.  If  this  be  not  soon  attended 
to,  and  the  duty  paid,  other  and  more  urgent 
letters  are  written,  until  the  duty  be  paid,  or 
it  be  shewn  that  none  is  due,  or  the  delay  be 
satisfactorily  accounted  for :  otherwise  the  case 
is  handed  over  to  the  solicitor,  and  legal  pro- 
ceedings are  commenced.  Let  every  one  be 
careful  to  avoid  this,  for  so  correctly  is  the 
system  managed,  that  no  case  is  lost  sight  of; 
and  though  it  be  permitted  to  sleep  for  awhile, 
no  one  can  escape  in  the  end. 

"  If  the  executor  reside  in  the  metropolis 
or  its  suburbs,  or  within  the  county  of  Middle- 
sex, he  must  in  all  his  communications  appear 
in  person,  either  by  himself  or  by  his  agent, 
at  the  legacy  office  in  Somerset  House.  Let- 
ters, unless  coming  from  persons  whose  resi- 
dence is  elsewhere,  will  not  be  attended  to. 

"  Three  forms  are  provided,  which  may  be 
had  at  the  Legacy  office  in  London,  or  at  any 
Stamp  office  in  the  country,  gratis.  Two  of 
each  should  be  taken  and  filled  up  according 
as  the  circumstances  may  be.  One  set  will  be 
finally  stamped,  and  returned  to  the  executor 
or  adminstrator,  and  the  other  will  be  retained 
and  preserved  m  the  Legacy  office. 

"  The  parts  in  italics,  show  how  th«  forms 


are  to  be  filled  up ;  of  course  the  filling  up 
must  be  varied  according  to  the  circumstances 
of  each  particular  case." 

There  are  so  many  abridgments  of  the 
Wills  Act,  with  notes  on  the  effect  of  its 
several  provisions,  that  we  need  not  add  to 
the  number  by  giving  a  specimen  of  this 
branch  of  the  labours  of  Mr.  Matthews.  We 
think  he  has  carefully  considered  the  act 
and  given  an  accurate  summary  of  its  con- 
tents. There  are  various  publications  for  Jhc 
use  and  assistance  of  Executors.  We  cannot 
undertake  to  say  which  of  them  is  the  best : 
some  of  them  are  adapted  for  professional 
and  some  for  general  use.  Mr.  Matthews 
seems  to  aim  at  both  classes  of  readers. 

We  are  of  opinion  that  it  is  io  vain  to 
attempt  instructing  the  public  in  general  in 
the  details  and  technicalities  of  English 
Law.  Every  man  cannot  be  his  own  lawyer, 
and  we  doubt  whether  it  is  wise  for  any  one 
to  attempt  it.  Even  a  lawyer  who  has  the 
misfortune  to  be  a  suitor  had  better  retain 
some  professional  brother  to  advise  and  act 
for  him.  We  have  a  memorable  instance 
of  a  learned  judge  who  made  his  own  will, 
and  rendered  it  necessary  to  resort  to  a 
Court  of  Equity  to  assist  the  executors  in 
coming  to  a  right  construction  of  his  inten- 
tion. Another  example  of  the  wisdom  of 
lawyers  being  their  own  clients  is  given  in 
the  case  of  the  Benchers  of  one  of  the  Inns 
of  Court,  not  far  from  the  Temple,  who 
indicted  a  man  for  mooring  his  barge  on 
their  ground,  and  laid  the  venue  in  the 
Wrong  place. 


PRIVILEGE  OF  PARLIAMENT. 

The  question  of  privilege  which  was  brought 
before  the  House  of  Commons,  on  the  petition 
which  we  printed  in  out  last  Number,  has 
ended  not  under  the  circumstances  in  the  pu- 
nishment of  any  individual,  but  in  the  House 
coming  to  the  subjoined  resolutions,  which 
were  adopted  by  a  majority  of  120  to  4.  The 
House  of  Commons  is  now  fairly  resolved  to 
vindicate  its  privileges,  if  any  occasion  should 
arise ;  and  whatever  may  be  the  ultimate  issue 
of  the  contest,  if  to  a  contest  it  come,  we  do 
not  doubt  that  any  attorney  or  counsel  em- 
ployed in  instituting  proceedings  contravening 
the  privilege  of  parliament  in  publishing  its 
proceedings,  would  be  severely  punished. 
These  are  the  resolutions  which  were  come  to 
on  the  1st  of  this  month  : 

"That  the  power  of  publishing  such  of  its 
reports,  votes,  and  proceedings,  as  it  shall  deem 
necessary  or  conducive  to  the  public  interests, 
is  an  essential  incident  to  the  constitutional 
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functions  of  Parliament,  more  especially  to 
this  House  as  the  representative  portion  of  it. 

"  That  by  the  law  and  privilege  of  Parlia- 
ment, this  House  has  the  sole  and  exclusive 
jurisdiction  to  determine  upon  the  existence 
and  extent  of  its  privileges,  and  that  the  insti- 
tuion  or  prosecution  of  any  action,  suit,  or 
other  proceeding  for  the  purpose  of  bringing 
them  into  discussion  or  decision  before  any 
court  or  tribunal  elsewhere  than  in  Parliament 
is  a  high  breach  of  such  privilege,  and  renders 
all  parties  concerned  therein  amenable  to  its 
just  displeasure  and  to  the  punishment  conse- 
quent thereon." 

Motion, 

"  That  Messrs.  Hansard,  in  printing  and 
publishing  a  report  and  minutes  of  evidence 
on  the  present  state  of  the  Islands  of  New 
Zealand,  communicated  by  the  House  of  Lords 
to  this  House  on  the  1st  of  August,  1838, 
acted  uuder  the  orders  of  this  House,  and  that 
to  bring  or  assist  in  bringing  any  action 
against  them  for  such  publication,  would  be  a 
breach  of  the  privileges  of  this  House. 

That  Messrs.  Hansard  be  directed  not  to 
answer  the  letter  of  Charles  Shaw,  mentioned 
in  their  petition,  and  not  to  take  any  step 
towards  defending  the  action  with  which  they 
are  threatened  in  the  same  letter." 


NEW  BILLS  IN  PARLIAMENT. 

REAL  ESTATES  LIABILITY  EXTENSION. 

This  is  a  bill  to  explain  and  amend  the  1 1 
G.  4,  ik  1  W.  4,  c.  47,  for  facilitating  the  pay- 
ment of  debts  out  of  real  estate.  After  sta- 
ting the.former  enactment,  it  recites  that  doubts 
arc  entertained  whether  the  herein-before  re- 
cited provisions  of  the  said  act  extend  to  au- 
thorise courts  of  Equity  to  direct  mortgages  as 
well  as  sales  to  be  made  of  the  estates  of  such 
infant  heirs  or  devisees,  or  of  lands,  tenements, 
or  hereditaments  so  devised  in  settlement  as 
aforesaid,  and  also  to  authorise  such  sales 
and  mortgages  to  be  made  in  cases  where  such 
tenaut  for  life  or  other  person  having  a  limi- 
ted interest,  or  such  first  executory  devisee  as 
aforesaid,  is  an  infant ;  and  it  is  expedient  that 
the  said  provisions  of  the  said  act  should  be  so 
extended,  and  that  further  provision  should  be 
made  in  relation  thereto  in  manner  hereinafter 
mentioned  :  it  is  therefore  proposed  to  be  en- 
acted— 

1.  That  the  said  herein  before  recited  provi» 
sions  of  the  said  act  shall  extend,  and  the  same 
are  hereby  extended,  to  authorise  Courts  of 
Equity  to  direct  mortgages  as  well  as  sales  to 
l>e  made  of  the  estates  of  such  infant  heirs  or 
devisees,  and  also  of  lands,  tenements,  or 
hereditaments  so  devised  in  settlement  as  afore- 
said, and  to  authorise  such  sales  and  mortgages 
to  be  made  in  cases  where  such  tenant  lor 
life  or  other  person  having  a  limited  interest, 
or  such  lirst  executory  devisee  as  aforesaid,  is 
an  infant. 

2.  That  when  any  sale  or  mortgage  shall  be 


made  in  pursuance  of  the  said  recited  act  or  this 
act,  the  surplus  (if  any)  of  the  money  raised  fcy  ' 
Buch  sale  or  mortgage,  which  shall  remain  after 
an  Bwcringthe  purposes  for  which  the  same  shaM  1 
have  been  raised,  and  defraying  all  reasonable 
costs,  be  considered  in  all  respects  of  the  same 
nature  and  descend  or  devolve  in  the  same 
manner  as  the  estate,  or  the  lands,  tenements 
or  hereditaments  so  sold  or  mortgaged,  and 
shall  belong  to  the  same  persons,  be  subject  to 
the  same  limitations  and  provisions,  and  be  ap- 
plicable to  the  same  purposes  as  such  estate  or 
such  lands,  tenements,  or  hereditaments  would 
have  belonged  and  been  subject  and  applicable 
to  in  case  no  such  sale  or  mortgage  had  been 
made. 


ON  LEGAL  DISCUSSION  SOCIETIES. 

• 

Sir, 

As  an  humble  member  and  well-wisher  of  our 
most  honourable  (and  ought  to  be,  honoured) 
profession,  and  as  a  reader  of,  and  corres- 
pondent in,  your  pages — pages  professedly, 
actually,  and  constantly  employed  in  advocat- 
ing and  promoting  the  welfare  of  all  the  legal 
brethren, — I  have  come  forward,  hoping  to 
find  a  spare  page  or  two  in  your  journal,  as  an 
advocate  for  and  a  supporter  of  the  societies 
which  have  lately  sprung  up  under  the  title  of 
"  Legal  Discussion  Societies."  It  will  not  be 
necessary  for  me  fully  to  explain  the  difference 
in  point  of  origin  and  principle  between  these 
societies  and  those  overgrown  and  flourishing 
societies  known  by  the  name  of  "Debating 
Societies."  It  is  well  known,  that  in  some  of 
them  where  any  particular  science  or  useful 
learning  is  the  topic  of  debate,  as  far  as  the  • 
usefulness  goes,  thev  are  not  dissimilar  to  the 
Legal  Discussion  Societies:  neither  need  I 
allude  to  those  societies,  or  rather  pot-house 
clubs  for  debating  on  politics ;  for  it  cannot 
be  doubted  that  these  last  have  been  the  se- 
minaries of  incalculable  mischief,  private  as 
well  as  public  ;  inasmuch  as  it  is  owing  greatly 
to  these  sort  of  debating  meetings  that  the 
past  as  well  as  the  present  political  disturbances 
originated  and  are  supported.  It  is  to  the 
abuse  of  the  societies  (professedly  good  in  their 
constitution,  but  which,  by  length  of  time,  and 
perhaps,  to  please  the  taste  of  some  of  its 
members,  have  dwindled  from  their  original 
and  useful  purpose  to  general  and  political 
debating  clubs,)  I  consider  to  be  owing  the 
backwardness  exhibited  by  legal  students  of 
every  description  to  join  these  societies  al- 
ready formed,  for  discussing  moot  points  of  law 
only. 

The  rule  for  the  examination  of  attorneys 
was  no  doubt  the  great  stimulus  to  articled 
clerks  to  exertion  and  industry.  Reading 
alone,  even  if  it  gave  thoughts,  did  not  ana 
never  can  give  persons  confidence  to  express 
those  thoughts.  This  was  found  to  be  a  serious 
evil  in  the  plan  pursued  for  educating  persons 
for  the  profession.  No  attorney  or  solicitor 
would  like  to  entrust  a  clerk  with  the  conduct 
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«f  a  Rase,  either  at  the  Judge's  Chambers  or 
the  JMaster's  office: — these  being  the  only  op- 
portunities in  which  a  clerk  could  have  the 
advantage  of  learning  to  argue  law  iu  public ; 
and  if  these  are  out  of  their  reachf  a  substitute 
ought  to  be.  and  in  fact  is,  found  in  the  Legal 
Discussion  Societies. 

I  will  not  pretend  to  state  all  the  advantages 
which  result  from  these  societies ;  I  will,  how- 
ever,  enumerate  a  few.  In  the  first  place,  it 
is  an  occasion  and  a  spur  for  diligent  reading 
and  meditation,  and  it  excites  a  desire  to  be 
master  over  the  subject  for  discussion.  Se- 
condly, it  brings  a  student's  ingenuity  and 
learning  into  play  by  devising  means  whereby 
he  can,  not  only  compete  with  his  companions 
in  legal  argument,  but  excel  them.  Thirdly, 
in  the  profession  it  is  a  necessary  and  indis- 
pensable acquirement  for  an  attorney  to  be 
able  to  advocate  his  client's  cause  before  a 
Judge  at  Chambers,  or  iu  the  Master's  Office 
in  Chancery.  A  Legal  Discussion  Society  will 
be  found  a  good  school  to  obtain  confidence 
and  address.  Many  persons  are  endued  with 
excellent  thoughts  and  strong  arguments  in 
their  minds,  but,  it  is  very  few  who  are  able  in 
public  to  express  those  thoughts  to  others 
with  clearness,  accuracy,  and  confidence ;  and 
confidence  can  only  be  acquired  by  practice. 
Lastly,  and  not  the  least  advantage,  consists  in 
its  being  not  only  a  relaxation  as  well  as  a 
means  of  improving  the  health,  but  that  it 
combines  with  the  exercise,  sound  and  neces- 
sary learning  and  confidence. 

there  are,  1  believe,  two  Discussion  So- 
cieties. The  one,  first  formed,  holds  its  weekly 
meetings  in  Lyon's  Inn  Hall :  the  other  in  a 
room  at  the  Law  Institution.  I  am  a  member 
of  the  former,  and  have  now  belonged  to  it 
some  time  ;  and  if  I  may  be  allowed  to  express 
an  opinion,  I  must  say  that  I  have  found*  it  a 
most  useful  institution.  I  believe  this  society 
is  likely  to  flourish  :  at  present  it  consists  of 
upwards  of  thirty  members,  and  is  still  increas- 
ing. The  expences  are  few,  the  rent  of  the 
Hall  being  almost  the  only  expence.  The 
subscription  is  also  very  small,  and  will  of 
course  decrease  as  the  Society  increases  in 
numbers. 

In  concluding  my  rather  long  letter,  I  feel 
bound  to  state  that  I  am  actuated  by  no  mo- 
tive beyond  that  of  testifying  to  all  my  fellow- 
students  in  the  law,  who  have  not  enlisted  in 
either  of  these  societies,  the  advantages,  as 
from  my  own  personal  experience  I  can  war- 
rant, they  must  gain  in  belonging  to  a  society 
of  this  description.  It  is  much  to  my  surprise 
that  the  members  have  not  increased  quicker 
than  they  have ;  and  I  feel  assured,  many  gen- 
tlemen, from  not  being  made  aware  of  the 
existence  of  these  societies,  and  the  advantages 
they  hold  out,  have  on  that  account  only,  not 
become  members.  1  hope,  therefore,  that  the 
profession  will  do  all  in  their  power  to  follow 
up  mv  faint  and  weak  endeavor  to  set  forth 
the  value 


:  of  the  "  Legal  Discussion  Societies. 

D.  H.  8i 


1 1 


We  believe  the  Students'  Society  at  the  Law 
Institution  was  established  before  that  in  Lyon's 
Inn.  The  committee  have  appropriated  a 
room,  free  of  expense,  to  the  articled  clerks. 

We  quite  agree  with  our  correspondent  as 
to  the  great  use  of  Legal  Discussion  Societies. 
We  may  shortly  give  some  account  of  the  va- 
rious societies  of  this  kind.  From  the  "  Aca- 
demic, "  and  "  Forensic,"  Societies,  the  Bar 
has  derived  many  of  its  most  eminent  living 
members.  Ed.] 


DUTIES  OF  SOLICITORS  TO  THEIR 
ARTICLED  CLERKS.  >  '..u  ■■ 


in 


<  1 


To  the  Editor  of  the  Legal  Observer. 
Sir, 

Letters  pointing  out  the  duties  and  com- 
plaining of  the  misconduct  of  articled  clerks, 
having  at  different  times  appeared  in  your 
journal,  and  knowing  the  general  spirit  of 
fairness  with  which  it  is  conducted,  I  trust  with 
confidence  that  you  will  insert  this  of  mine,  on 
behalf  of  articled  clerks  in  the  country. 

Excuse  me,  Mr.  Editor,  if  I  should  speak  in 
the  lanjruage  of  complaint;  for  I  think  the 
recital  of  my  own  experience  would  convince 
you  that  such  language  is  fully  justifiable.  At 
first,  thinking  my  own  experience,  and  that  of 
those  immediately  around  me,  singular,  I  made 
a  more  extended  enquiry,  and  found  that  the 
same  voice  of  complaint  Is  echoed  by  hundreds. 
We  have  all  and  each  to  lament  that  the  hand- 
some premium  we  have  paid,  was  not,  as  it 
turns  out,  to  be  taught  the  "  art  and  mystery  " 
of  the  law  and  its  practice,  but  for  the  privilege 
of  occupying  an  honorable  stool  in  the  copyist's 
office.  Our  masters,  instead  of  instructing  us, 
according  to  the  moral  obligations  of  their  con- 
tract, positively  keep  us  as  ignorant  of  practice 
as  they  cau.  Their  first  and  only  solicitude 
about  us  is  to  teach  us  to  write  a  fair  round 
hand  .—-this  accomplished,  the  humble  scribe 
must  toil  from  day  to  day,  in  the  routine  and 
drudgery  of  his  profession  until  the  full  con- 
summation of  the  term  of  five  years ;  and  the 
only  recreation  he  is  allowed  is  that  which  he 
finds  in  carrying  out  parcels  and  letters,  serving 
writs,  and  such  like  agreeable  employments; — 
an  admirable  preparative,  this,  for  the  severe 
ordeal  of  the  Examiners !  In  the  country,  the 
profession  of  an  attorney  often  runs  in  families, 
in  the  same  manner  that  certain  trades  are 
confined  to  particular  castes  in  India.  This 
frequently  gives  rise  to  another  grievance  :  the 
stranger-clerk  is  made  to  perform  all  the 
drudgery  and  copying,  whilst  the  kinsman- 
clerk  receives  all  the  drafts,  and  whatever  else 
may  prove  instructive  to  him.  A  young  attor- 
ney of  my  acquaintance,  although  constantly 
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employed  in  writing  during  the  whole  of  his 
clerkship,  was  yet  never  allowed  to  make  more 
than  one  single  draft  conveyance!  My  own 
situation  at  present  is  scarcely  superior. 

Any  reflections  upon  facts  like  these  would 
be  superfluous.  They  speak  for  themselves. 
It  is  sufficient  to  direct  upon  them  the  searching 
eye  of  the  public,  before  which  they  must 
quickly  vanish,  like  snow  beneath  the  sun's 
rays.  G.  P. 


[We  think  our  correspondent  exaggerates 
the  number  of  articled  clerks  who  suffer  under 
..  the  grievance  here  set  forth ;  and  it  is  very 
probable  that  whilst  in  some  instances  the 
covenants  of  the  attorney  are  not  strictly  per 
formed,  those  of  the  articled  clerk  in  an  equal 
proportion  are  unfulfilled.  "There  is  much 
to  be  said  on  both  sides  "  of  this,  as  of  all  other 
questions.  Ed.] 


SELECTIONS 
FROM  CORRESPONDENCE. 


To  the  Editor  of  the  Legal  Observer. 

ENTAIL.— COPTH  OLDS. 

Sir, 

Will  you  permit  me  to  inquire  through  the 
medium  of  your  useful  work,  "  whether  an 
equitable  tenant  in  tail  of  copyholds  can  bar 
the  entail  and  remainders  over  by  indentures 
of  lease  and  release,  under  the  3  &  4  Wm.  4, 
c.  74  ?» 

Sectious  50  and  53  lead  me  to  suppose  that 
such  conveyance  would  be  proper.  Any  cor- 
respondent who  can  acquaint  me  of  what  the 
practice  is  among  conveyancers  will  render  me 
material  assistance,  and  receive  my  thanks. 

J.  F.  Jr. 


To  the  Editor  of  the  Legal  Observer. 

EXAMINATION  BEFORE  THE  ARTICLES  EXPIRE. 

Sir, 

As  my  articles  do  not  expire  till  next  Hilary 
Term,  and  I  have  given  notice  for  examination 
in  Michaelmas  Term,  I  was  surprised  at  your 
answer  to  "a  Constant  Reader,"  in  No.  535  of 
the  L.  O.,  p.  192. 

It  is  quite  clear,  from  the  examination  rules, 
that  the  certificate  of  fitness  of  the  examiners 
remains  in  force  till  "  the  term  next  following 
that  in  which  the  examination  takes  place;"  and 
such  being  the  case,  1  am  at  a  loss  to  under- 
stand how  your  answer  to  "  a  Constant  Reader" 
can  be  correct. 

It  is,  I  believe,  quite  clear,  that  the  exami- 
nation can  take  place  in  the  term  in  which 
the  articles  expire,  for  in  Legal  Observer,  vol. 
17,  page  144,  it  is  said,  "The  Candidates 
whose  articles  will  not  expire  before  the  day  of 


examination  may  be  examined  conditionally, 
but  they  should  leave  their  articles  and  answers 
within  the  first  seven  days  of  term,  so  far  as 
such  answers  can  be  given.  It  has,  on  several 
occasions,  been  erroneously  supposed,  that 
because  the  answers  could  not  go  to  the  end  of 
the  five  years,  it  was  unnecessary  to  leave  them. 
The  documents  must  be  made  as  perfect  as 
circumstances  will  permit,  and  the  further 
evidence  will  be  received  afterwards." 

And  in  L.  O.,  vol.  17*  P.  329,  this  advice  is 
in  great  measure  repeated. 

Now,  what  I  would  ask,  Sir,  is  this  : — Why 
cannot  a  clerk  whose  articles  expire  in  Easter 
Term  he  examined  in  Hilary,  "  conditionally, 
**  and  the  documents  be  made  as  perfect  as 
circumstances  will  permit,  and  the  further 
evidence  received  afterwards  ?" 

Is  there  any  thing  in  the  rules  which  will 
prevent  it  ?  Nothing  that  I  can  see.  The 
admission,  of  course,  cannot  take  place  till 
Easter— but  why  allow  a  clerk  to  go  up  before 
his  articles  expire  (which  system  I  quite  ap- 
prove of)  in  the  one  case,  and  not  in  the  other. 
The  principle  is  the  same,  whether  applied  in 
the  case  of  a  day,  a  fortnight,  or  a  term. 

W.  C.  J. 

[The  Examiners  examine  conditionally  those 
whose  articles  will  expire  in  the  same  term  in 
which  they  are  examined,  and  the  certificate 
is  retained  till  the  time  has  actually  expired, 
and  is  dated  accordingly;  but  they  cannot 
certify  in  Michaelmas  Term  that  a  person  is 
fit  and  capable  to  act  as  an  attorney  when  his 
articles  will  not  expire  till  after  Michaelmas 
Term.  Our  correspondent  should  read  the 
rules  and  regulations  more  attentively.— Ed.] 


CHANGES  IN  THE  LAW 

IN  THE  PRESENT  SESSION  OF  PARLIAMENT. 

No.  VI. 

USURY  ON  BILLS  AND  NOTES. 

2&3Vict.  c.  37. 

An  Act  to  amend  and  extend  until  the  first 
day  of  January  one  thousand  eight  hundred 
and  forty-two,  the  provisions  of  an  act  of 
the  first  year  of  her  present  Majesty  for 
exempting  certain  bills  of  excMnge  and 
promissory  notes  from  the  operation  of  the 
laws  relating  to  Usury. 

129  July,  1839.J 

1 .  7  W.  4, # 1  Vict.  c.  80.  Bills  of  exchange 
and  contracts  for  loans  or  forbearance  of  money 
above  10/.  not  to  be  affected  by  Usury  Laws.— 
Whereas  by  an  act  passed  in  first  year  of  the 
reign  of  her  present  Majesty,  intituled,  "  An 
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Act  to  exempt  certain  bills  of  Exchange  and 
Promissory  Notes  from  the  operation  of  the  laws 
relating  to"  Usury,"  it  was  enacted  that  bills  of 
exchange  payable  at  or  within  twelve  months 
should  not  be  liable,  for  a  limited  time,  to  the 
laws  for  the  prevention  of  usury  :  And  whereas 
the  duration  of  the  said  act  was  limited  to  the 
first  day  of  January,  one  thousand  eight  hun- 
dred and  forty  ;  and  it  is  expedient  that  the 
provisions  of  the  said  act  should  be  extended  : 
Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same, 
That  from  and  after  the  passing  of  this  act  no 
bill  of  exchange  or  promissory  note  made  pay- 
able at  or  within  twelve  months  after  the  date 
thereof,  or  not  having  more  than  twelve  months 
to  run,  nor  any  contract  for  the  loan  or  for- 
bearance of  money,above  the  sum  of  teu  pounds 
sterling,  shall,  by  reason  of  any  interest  taken 
thereon  or  secured  thereby,  or  any  agreement 
to  pay  or  receive  or  allow  interest  in  discoun- 
ting, negotiating,  or  transferring  any  such  bill 
of  exchange  or  promissory  note,  be  void,  nor 
shall  the  liability  of  any  party  to  any  such  bill 
of  exchange  or  promissory  note,  nor  the  li- 
ability of  any  person  borrowing  any  sum  of 
money  as  aforesaid,  be  affected,  by  reason  of 
any  statute  or  law  in  force  for  the  prevention 
of  usury ;  nor  shall  any  person  or  persons  or 
body  corporate  drawing,  accepting,  indorsing, 
or  signing  such  bill  or  note,  or  lending  or  ad- 
vancing or  forbearing  any  money  as  afore- 
said, or  taking  more  than  the  present  rate  of 
legal  interest,  in  Great  Britain  and  Ireland 
respectively,  for  the  loan  or  forbearance  of 
money  as  aforesaid,  be  subject  to  any  penalties 
under  any  statute  or  law  relating  to  usury,  or 
any  other  penalty  or  forfeiture,  any  thing  in 
any  law  or  statute  relating  to  usury,  or  any 
other  law  whatsoever  in  force  in  any  part  of 
the  United  Kingdom,  to  the  contrary  notwith- 
standing :  Provided  always  that  nothing  herein 
contained  shall  extend  to  the  loan  or  forbear- 
ance of  any  money  upon  security  of  any  lands, 
tenements,  or  hereditamants,  or  any  estate  or 
interest  therein. 

2.  Five  per  cent  to  be  considered  the  legal 
rate  of  interest,  except  bfc — Provided  always, 
and  be  it  enacted,  that  nothing  in  this  act  con- 
tained shall  be  construed  to  enable  any  person 
or  persons  to  claim,  in  any  court  of  Law  or 
Equity,  more  than  five  per  cent,  interest  on  any 
account  or  on  any  contract  or  engagement, 
notwithstanding  they  may  be  relieved  from  the 
penalties  against  usury,  unless  it  shall  appear 
to  the  court  that  any  "different  rate  of  interest 
was  agreed  to  between  the  parties. 

4.  AW  to  affect  the  law  as  to  pawnbrokers. — 
Provided  always,  and  be  it  enacted,  that  no- 
thing herein  contained  shall  extend  or  be  con- 
strued to  extend  to  repeal  or  affect  any  statute 
relating  to  pawnbrokers,  but  that  all  laws 
touching  and  concerning  pawnbrokers  shall  re- 
main in  full  force  and  effect,  to  all  intents  and 
purposes  whatsoever,  as  if  this  act  had  not  been 
passed. 


4.  Continuance  of  Act.—  And  be  it  enacted. 
That  this  act  shall  continue  in  force  until  the 
first  day  of  January,  one  thousand  eight  hun- 
dred and  forty- two. 

5.  Act  may  be  amended  this  Session  — And  be 
it  enacted,  that  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  session 
of  paliainent. 

[Some  alterations  have  been  made  since  we 
noticed  this  measure  whilst  passing  through  par- 
liament, especially  the  provision  in  the  second 
section,  that  no  more  than  five  per  cent  shall 
be  claimed  as  interest  on  any  account  or  con- 
tract, unless  it  appear  that  a  different  rate  of 
interest  was  agreed  to  between  the  parties. 

By  this  act  (s.  1.)  contracts  for  the  loan  or 
forbearance  of  money  ahove  10/.,  are  not  void 
for  usury  by  reason  of  any  interest  taken  there- 
on. The  limitation  which  applies  to  Bills 
of  Exchange  or  Promissory  notes,  payable 
within  twelve  months,  or  not  having  more  than 
twelve  months  to  run,  does  not  appear  to  ex- 
tend to  other  contracts.  It  would  seem  that  an 
agreement  to  lend  any  sum  above  10/.,  for  any 
i  length  of  time,  at  any  rate  of  interest,  will  be 
valid.  The  proviso  that  the  act  shall  not  extend 
to  securities  on  lands,  tenements,  and  heredita- 
ments, or  any  estate  or  interest  therein,  is  im- 
portant. Ed.] 

No.  VII. 

ANNUAL  INDEMNITY  ACT. 

2  &  3  Vict.  c.  33. 

An  act  to  indemnify  such  persons  in  the  Uni- 
ted Kingdom  as  have  omitted  lo  (jualijy 
themselvss  for  offices  and  employments,  and 
for  extending  the  time  limited  for  those 
purposes  respectively  until  the  twenty.fiflh 
day  of  March  one  thousand  eight  hundred 
and  forty  ;  and  for  the  relief  of  clerks  to 
attornies  and  solicitor*  in  certain  case*. 

[29/A  July  18*9.] 

By  the  1st  section,  persons  who  have  omit- 
ted to  qualify  themselves  as  required  by  the 
recited  acts  are  indemnified  and  allowed  fur- 
ther time. 

The  2d  gives  indemnity  to  those  who  have 
omitted  to  make  and  subscribe  the  oath  and 
declaration  required  by  the  Irish  act  of  2 
Anne. 

But  not  to  indemnity  persons  against  whom 
final  judgment  is  given  (s.  3). 

Nor  to  exempt  justices  acting  without  legal 
qualification  (s.  4). 

By  the  5th  section  admissions  to  corpora- 
tions may  be  stamped  after  the  time  allowed 
by  law. 

6.  indemnity  to  persons  who  have  paid  the  du- 
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ties  on  indentures  to  serve  as  clerks  to  attornies, 
fyc.  but  have  neglected  to  cause  affidavits  thereof 
to  he  made.  Neglect  of  atiornies,  <$r.  in  taking 
out  their  annual  certificates  not  to  disqualify  the 
persons  who  have  served  them. — And  whereas 
many  persons  who  may  have  paid  the  proper 
stamp  duties,  either  before  or  within  six 
months  after  the  execution  of  the  contract*  in 
writing  entered  into  by  them  to  serve  as  clerks 
to  attornies  or  solicitors,  scriveners  or  notaries 
public,  in  Great  Britain,  have  omitted  to  cause 
affidavits  to  be  made,  and  afterwards  to  be  filed 
in  the  proper  office,  of  the  actual  execution  of 
such  contracts,  and  have  also  omitted  to  cause 
such  contracts  and  the  indentures  thereof  to  be 
enrolled  within  the  time  in  which  the  same  ought 
to  have  been  done  ;  and  many  solicitors,  attor- 
tiies,  notaries  public,  and  others  have  omitted  to 
take  out  annual  certificates,  or  to  enter  the 
same  in  the  proper  office  ;  and  many  infants  and 
others  may  thereby  incur  certain  disabilities  : 
For  preventing  thereof,  and  relieving  such 
persons,  be  it  enacted,  that  every  person  who 
shall,  either  before  or  within  six  months  after 
the  execution  of  such  contract  or  indenture, 
have  paid  the  proper  stamp  duty  in  that  behalf, 
and  who  at  the  passing  of  this  act  shall  have 
neglected  or  omitted  to  cause  any  such  affidavit 
or  affidavits  as  aforesaid  to  be  made  and  filed, 
or  such  contract  or  indeuture  to  be  enrolled, 
and  who,  on  or  before  the  first  day  of  Hilary 
Term  one  thousand  eight  hundred  and  forty, 
shall  cause  such  contract  or  indenture  to  be 
enrolled  with  the  proper  officer  in  that  behalf, 
and  one  or  more  affidavit  or  affidavits  to  be 
made,  and  afterwards  to  be  filed,  in  such  man- 
ner as  the  sume  ought  to  have  been  made  and 
filed  iu  due  time,  shall  be  and  is  hereby  indem- 
nified, freed,  and  discharged  from  and  against 
all  penalties,  forfeitures,  incapacities,  and  dis- 
abilities in  or  by  any  act  or  acts  mentioned,  and 
incurred  or  to  be  incurred  for  or  by  reason 
of  such  neglect  or  omission ;  and  every  such 
affidavit  and  affidavits  so  to  be  made,  and 
which  shall  be  duly  filed  on  or  before  the 
first  day  of  Hilary  Term,  one  thousand  eight 
hundred  and  forty,  shall  be  as  effectual  to 
all  intents  and  purposes  as  if  the  same  had 
been  made  and  filed  within  the  respective  times 
the  same  ought,  by  the  laws  now  in  being  for 
that  purpose,  to  have  been  made  and  filed;  and 
that  the  respective  officer  or  officers  who  ought 
to  receive,  file,  enter,  or  register  such  contract 
or  indenture,  or  affidavit  or  affidavits,  shall  not 
refuse  to  receive,  file,  enter,  or  register  the 
same  by  reason  that  the  attorney,  solicitor  or 
notary  public  to  whom  such  infant  or  other 
person  shall  have  been  articled  or  have  con* 
tracted  to  serve  shall  have  neglected  to  take 
out  his  annual  certificate,  or  to  register  the 
same,  but  such  officer  or  officers  are  hereby 
directed  and  empowered  to  receive,  file,  enter 
or  register  the  same,  notwithstanding  such 
omission  j  and  that  every  person  who  shall 
have  regularly  served  any  attorney  or  attorneys, 
solicitor  or  solicitors,  notary  public  or  notaries 
public,  for  the  term  of  years  required  by  law, 
shall  not  be  prevented  or  disqualified  from 
Ving  admitted  an  attorney,  solicitor  or  nolrary 
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pnblic,  by  reason  of  any  omission  of  thefeiv 
son  or  persons  to  whom  he  served  for.  the  same 
term,  or  for  any  part  thereof,  having  bo  acg*-/ 
lected  to  take  out  his  annual  certificate,  or. to 
register  the  same,  provided  that  such  person  is  >• 
otherwise  entitled  to  be  created  and  admitted 
to  such  office  by  the  laws  now  in  force  relating 
thereto. 

7.  Defects  in  the  service  fyc.  of  attornies  not 
to  disqualify  persons  who  have  served  thetm.— 
And  be  it  enacted,  that  in  case  the  attorney, 
solicitor,  proctor,  or  notary  to  whom  any  per* 
son  shall  nave  duly  served  his  clerkship  under 
articles  in  writing  for  that  purpose  shall  after 
such  service  of  the  clerk  be  struck  off  the  roll 
in  consequence  of  some  defect  in  the  service 
under  the  articles  of  clerkship  or  of  the  adtnh* 
siou  and  enrolment  of  such  attorney,  solicitor, 
proctor,  or  notary,  the  person  who  has  so  duly 
served  his  clerkship  shall  not  be  prevented  or 
disqualified  from  being  admitted  and  enrolled 
as  an  attorney,  solicitor,  proctor  or  notary,  nor 
liable  to  be  struck  off  the  roll  if  admitted,  by 
reason  of  any  such  defect  as  aforesaid,  pro- 
vided that  such  clerk  or  person  be  otherwise 
entitled  to  be  admitted  and  enrolled  according 
to  the  laws  now  in  force  relating  thereto. 

8.  Applications  for  striking  attorneys  off  the 
roll  for  defect  in  articles  Sfc,  to 'he  made 
within  twelve  months  of  admission. — And  be  it 
enacted,  that  no  person  who  has  been  admitted 
and  enrolled  and  in  actual  practice  as  an  attor- 
ney, solicitor,  proctor,  or  notary,  shall  be  liable 
to  be  struck  off  the  roll  for  or  on  account  of 
any  defect  in  the  articles  of  clerkship,  or  the 
registry  thereof,  or  the  service  under  such 
articles,  or  of  his  admission  and  enrolment, 
unless  the  application  for  striking  him  off  the 
roll  be  made  within  twelve  months  from  the 
time  of  his  admission  and  enrolment. 

9.  In  case  of  articles  being  lost,  the  Court  may 
order  a  copy  thereof  to  be  enrolled.— Provided 
always,  and  be  it  enacted,  that  in  any  case  in 
which  the  original  articles  of  clerkship  shall 
have  been  or  shall  hereafter  be  lost  or  de- 
stroyed before  or  after  payment  of  the  duty,  it 
shall  be  competent  to  either  of  her  Majesty's 
Superior  Courts  at  Westminster  to  direct  the 
enrolment  of  a  copy  of  such  articles,  upon 
being  satisfied,  by  such  evidence  as  shall  appear 
to  the  Court  sufficient  to  prove  the  loss  of  such 
original  articles,  the  authenticity  of  the  paper 
proposed  for  enrolment,  and  that  the  duty  has 
been  duly  paid  upon  such  articles  or  upon  the 
copy  thereof,  to  be  shown  by  the  denoting  or 
other  appropriate  stamp,  as  the  case  may  re- 
quire, and  provided  such  Court  shall  be  satis- 
fied that  the  clerk  has  duly  served  under  such 
articles  from  the  time  of  the  execution  thereof, 
or  for  such  time  as  shall  appear  satisfactory  to 
the  Court  under  the  circumstances  of  the  case. 

10.  The  word  "  months  "  in  7  G.  4,  c.  44,  to. 
mean  calendar  months. — And  whereas  by  an  act 
passed  in  the  seventh  year  of  the  reign  of  his 
Majesty  King  George  the  Foorth,  to  allow, 
until  the  tenth  day  of  October  one  thousand 
eight  hundred  and  twenty-six,  the  enrolment 
of  certain  articles  of  clerkship,  and  f  >r  other 
purposes  therein  mentioned,  it  was  enacted, 
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that  it  should  not  be  lawful  for  the  commis- 
sionens  -of  stamps,  or  any  of  their  officers,  to 
stamp,  under  any  pretence  whaterer,  after  the 
expiration  of  six  months  from  their  date,  any 
articles  of  clerkship  to  attornies  or  others,  as 
therein  specified  :  And  whereas  the  using  of 
the  word  "  months  "  in  the  said  last-mentioned 
act,  in  this  respect,  without  the  addition  of  the 
word  "  calendar,"  occasioned  mistakes  and 
inconveniences ;  be  it  enacted,  that  from 
and  alter  the  passing  of  this  act  the  word 
"  months  "  used  in  the  said  last-mentioned 
act,  so  far  as  the  same  relates  to  the  stamping 
of  articles  of  clerkship  to  attornies  and  others 
therein  specified,  shall  be  understood  to  mean 
calendar  months. 

11.  Indentures  fyc.  may  be  stamped  before 
last  day  of  Michaelmas  term  183J),  if  application 
teas' made  therefore  within  six  calendar  months 
froni  the  dates  thereof. — And  whereas  several 
pensons  bound  to  serve  as  clerks  or  apprentices 
to  attornies  or  solicitors  have  applied  to  have 
the  indentures  or  contracts  of  such  clerkship 
stamped  after  the  expiration  of  six  lunar  and 
before  the  expiration  of  six  calendar  months 
from  the  date  thereof ;  Be  it  enacted  that  it 
shall  and  may  be  lawful  for  the  commissioners 
of  stamps  and  taxes,  or  any  of  their  proper 
officers,  at  anytime  before  the  last  day  of  Mic- 
haelmas Term,  one  thousand  eight  hundred 
and  thirty. nine,  to  stamp  any  articles  of  clerk- 
ship, contract,  indenture  or  other  instru- 
ment whereby  any  person  hath  become  bound 
to  serve  as  a  clerk  or  apprentice,  in  order  to 
kistadknuttion  a*  an  attorney  or  solicitor  in  any 
of  the  courts  of  law  or  equity,  although  the 
period  of  six  calendar  months  from  the  date 
thereof  hath  now  elapsed,  upon  payment  of 
the  proper  duty  payable  in  respect  of  the  same, 
and  of  the  further  sum  of  five  pounds  by  way 
of  penalty,  provided  it  shall  be  proved  to  the 
satisfaction  of  the  said  commissioners  that 
application  was  made  to  them  or  their  proper 
officer  to  have  such  articles,  contract,  inden- 
ture, or  instrument  stamped  within  six  calen- 
dar months  from  the  date  thereof. 

12.  The  act  is  not  to  restore  persons  to  any 
office  avoided  by  judgment. 

13.  General  Issue. — And  be  it  enacted,  that 
in  ease  any  action,  suit,  bill  of  indictment,  or 
information  shall  from  and  after  the  passing  of 
this  act  be  brought,  carried  ou,  or  prosecuted 
against  any  person  or  persons  hereby  meant  or 
intended  to  be  indemnified,  recapacitated,  or 
restored,  for  or  on  account  of  any  forfeiture, 
penalty,  incapacity,  or  disability  whatsoever  in- 
curred or  to  be  incurred  by  any  such  neglect  or 
omission,  such  person  or  persons  may  plead 
the  general  issue,  and  upon  their  defence  give 
this  act  and  the  special  matter  iu  evidence  upon 
any  trial  to  be  had  thereupon. 

If  will"  be  observed  that  this  act  contains  the 
usual  clauses  enabling  persons  who  have  paid 
the  duty  on  articles  of  clerkship  to  file  the 
affidavit  of  due  execution  on  or  before  the  first 
day  ,©f  next  Hilary  Term,  and  indemnifying  | 


them  against  the  neglect  of  the  attorneys  to 
whom  they  are  articled  in  taking  out  their 
annual  certificates.  Defects  in  such  attorneys' 
service,  enrolment,  &c.  it  is  also  enacted  shall 
not  disqualify  the  persons  who  serve  them. 

The  clause  which  has  been  introduced  of 
late  years,  requiring  applications  for  striking 
attorneys  off  the  rolls  for  defect  of  articles,  &c. 
to  be  made  within  twelve  months  of  admission, 
has  been  renewed  in  this  act,  without  any  ex- 
ception as  to  fraud. 

The  9th  section  is  new.  It  enables  the 
Superior  Courts,  where  articles  have  been  lost, 
to  order  the  enrolment  of  a  copy,  upon  being 
satisfied  of  the  loss  and  the  authenticity  of  the 
copy,  and  that  the  duty  has  been  paid,  pro- 
vided that  the  Court  shall  be  satisfied  that  the 
clerk  has  duly  served  under  the  articles.  This 
clause,  we  believe,  is  intended  to  apply  to  a 
case  which  we  mentioned  when  the  bill  was 
before  Parliament.   See  p.  200,  ante. 
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WILL. — CONSTRUCTION.— UNCERTAINTY. 

A  testator  gave  his  daughter  II.  R.  25,000/. 
and  a  house  A.,  and  furniture,  for  her  ab- 
solute use,  but  without  liberty  to  sell  or 
assign  the  san.e  during  her  life.  There 
was  no  gift  over.    Hdd,  thut  this  tens  an 
absolute  gift.    The  same  testator  revoked 
by  codicil  a  bequest  given  by  his  wilt  to  his 
wife,  and  instead  thereof  gave  her  10,000£ 
for  her  life,  then  to  his  daughter  H.  R., 
and  his  house  B.,  and  furniture,  6fc.-~in 
short,  the  whole  of  his  property  at  his  de~ 
cease,  except  his  carriages,  fyc. ;  and  it 
was  his  will  she  should  continue  in  either 
house,  and  have  the  use  of  same  during  her 
life :  Hi  Id,  thut  the  wife  was  entitled  to 
the  1 0,000/.  for  her  life  ;  but  it  being  un- 
certain whether  she  or  the  daughter  was 
meant  by  the  subsequent  words,  the  gift  of 
the  residue  was  held  void  for  uncertainty. 
John  Richards,  by  his  will,  dated  in  Decem- 
ber, !835,  bequeathed  to  Ellen  Parker,  daugh- 
ter of  his  wife,  3000/. ;  to  Emma,  another  of  his 
wife's  daughters,  and  the  wife  of  Joseph  New- 
ton, 3000/.,  and  also  a  house  in  Cambridge 
Terrace,  Edgware  Road,  held  for  a  term  of  </0 
years,  subject  to  the  ground  rent,  both  for  her 
separate  use,  exclusive  of  her  husband.  He  also 
bequeathed  to  his  natural  daughter,  Harriet 
Richards,  the  sum  of  25,000/.,  and  his  house  in 
Clarendon  Place,  Edgware  Road,  and  all  the 
furniture,  &c.  therein,  for  her  own  absolute  use, 
but  without  liberty  to  sell  or  assign  the  same  dur- 
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ing  her  life ;  and  he  gave  his  wife  the  residue 
of  his  estate  of  what  nature  and  kind  soever ; 
and  he  appointed  the  said  Joseph  Newton  and 
Edward  Savage  Bailey,  and  John  King,  exe- 
cutors in  trust,  with  his  wife,  of  his  said  will. 
The  testator  made  a  codicil  to  the  will,  but 
cancelled  it  ufierwards  ;  it  was  as  follows  : — 
"  It  is  my  wish  that  my  wife  should  continue 
in  the  house  with  my  daughter,  and  ba\'e  the 
use  of  the  furniture,  unless  my  daughter  and 
wife  disagree.  If  so,  my  wife  to  have  my 
furniture  from  the  house  to  the  value  of  100/., 
and  twenty  dozen  of  wine,  and  half  of  the  sil- 
ver plate."  The  testator  made  a  second  codi- 
cil to  his  will,  dated  October,  1837,  which  was 
in  the  following  words, — "  I  revoke  that  part  of 
my  will — instead  of  giving  the  whole  of  my  pro- 
perty, after  the  legacies  are  paid,  to  my  wife,  I 
give  and  bequeath  to  her  10,000/.,  to  be  invested 
in  the  funds,  in  the  names  of  Joseph  Newton, 
Frederick  Kelly,  and  £.  S.  Bailey,  the  interest 
of  which  shall  be  paid  to  her  during  her  life, 
and  then  to  go  to  my  daughter,  now  Harriet 
Kelly,  (the  testator's  natural  daughter  had 
married  between  the  date  of  his  will  and  this 
codicil,)  and  my  house  and  furniture,  plate, 
wines  &c,  at  72,  King's  Road,  Brighton ;  in 
short,  the  whole  of  my  property  at  my  decease, 
except  my  carriages  and  horses,  and  my  gold 
repeater;  and  it  is  my  further  wish,  that  she 
may  continue  in  either  house  (hut  not  change), 
and  have  the  use  of  the  same  during  her  natural 
life,  wines,  spirits  &c.  included.  P.S.  "The 
1000/.  lent  to  Joseph  Newton,  and  interest  at 
five  per  cent,  I  also  give  and  bequeath,  making 
together,  to  Joseph  Newton  and  Emma  his 
wife,  4000/.   October,  1837." 

The  executors  filed  a  bill  for  establishing  the 
will  and  second  codicil,  and  for  ascertaining 
the  rights  and  interests  of  the  several  parties. 
The  testator's  next  of  kin  also  filed  a  bill 
against  the  executors,  making  claim  to  his 
residuary  estate  as  undisposed  of.  Several 
questions  were  raised  at  the  hearing :  first, 
whether  the  testator's  natural  daughter,  Mrs. 
Kelly,  took  the  property  bequeathed  to  her  by 
the  will,  absolutely  or  for  life  only.  The 
second  question  was,  what  interest  she  and  the 
testator's  widow  respectively  took  under  the 
will  and  second  codicil;  and  the  third  was, 
whether  the  residue  of  the  testator's  estate  was 
effectually  disposed  of. 

Mr.  Pemberton,  Mr.  Tinncy,  Mr.  Kindersley, 
Mr  G.  Richards,  and  other  counsel  for  the 
several  parties,  were  heard  on  these  points. 
The  nature  of  their  arguments  may  be  collected 
from  the  following  judgment. 

Lord  Lang-dale,  M.  R. — The  first  question  in 
these  causes  is  upon  the  gifts  of  the  25,000/., 
and  the  house  in  Clarendon  Place,  to  the  tes- 
tator's daughter,  Mrs.  Kelly,  and  it  is  whether 
she  takes  them  absolutely  or  only  for  her  life. 
The  testator,  by  the  will,  gave  3000/.  to  each 
of  his  wife's  two  daughters,  and  then  he  gave 
to  Harriet  Richards  25,000/.  and  his  house  in 
Clarendon  Place,  and  all  the  furniture,  &c.  for 
her  own  absolute  use,  without  liberty  to  sell  or 
assign,  during  her  natural  life.  It  was  con- 
tended that  the  words  "  during  her  natural 


life,"  pointed  to  the  whole  enjoyment  and 
benefit  which  she  was  to  have  in  the  property ; 
but  1  am  of  opinion  that  the  testator  intended 
to  give  her  the  whole  interest  in  the  25,(KW. 
and  the  house  in  Clarendon  Place  for  her  own 
absolute  use,  but  so  that  she  should  not  have 
power  to  dispose  of  them  during  her  life. 
Probably  the  testator  had  regard  to  that  re- 
striction on  the  enjoyment  of  property  by 
females,  which  is  recognised  by  courts  of 
equity,  and  which  is  that  they  may  have  pro- 
perty without  all  its  legal  incidents.  I  am 
of  opinion,  therefore,  that  the  testator  intended 
to  give  her  the  absolute  interest  in  the  legacy 
and  house,  but  without  the  power  of  disposing 
of  it  during  her  life.  The  testator  then  gives 
all  the  residue  of  his  estate  and  effects,  of 
what  nature  and  kind  soever,  to  his  wife. 
There  is  not  any  material  difficulty  in  the  con- 
struction of  the  will ;  but  the  codicil  is,  no 
doubt,  very  difficult  of  construction ;  and  I  am 
of  opinion  that  it  cannot  be  carried  into  effect, 
at  least  judicially.  By  this  codicil  the  testator 
first  revokes  that  part  of  his  will  by  which  the 
residue  of  his  property  was  given  to  his  wife; 
he  says,  *'  I  revoke  that  part  of  my  will ;  in. 
stead  of  giving  the  whole  of  my  property,  after 
the  legacies  are  paid,  to  my  wife,  I  give  and 
bequeath  to  her  10,000/.  to  be  invested  in  the 
funds."  He  does  not  mean  to  give  to  her  the 
whole  of  his  property  after  payment  of  his  lega- 
cies, but  instead  of  that  he  gives  to  her  10,000/. 
to  be  invested  in  the  names  of  trustees,  and  the 
interest  to  be  paid  to  her  for  life, "  and  then"  he 
proceeds,  "  to  go  to  my  daughter,  now  Harriet 
Kelly,  and  my  house  and  furniture,  plate, 
wines  &c,  at  72,  King's  Road,  Brighton,— in 
short,  the  whole  of  my  property  at  ray  decease, 
except  my  carriages  and  horses,  &c;  and  it  is 
my  further  wish  that  she  may  continue  in 
either  house  (but  not  change)  and  have  the  use 
of  the  same  during  her  natural  life,  wines, 
spirits, &c.  included."  The  question  is, whether 
anything  beyond  the  reversionary  interest  of 
10,000/.  is  given  by  this  codicil  to  Mrs.  Kelly; 
and  what,  if  anything,  more  is  given  than  the 
10,000/., — the  interest  of  which  is  given  to  the 
widow  for  life;  and  the  next  question  is  whether 
with  the  exception  of  this  10,000/.,  the  remain- 
ing gifts  in  this  codicil  are  not  void  for  uncer- 
tainty. The  testator  does  not  mean  to  give 
the  whole  of  his  residuary  property  to  his  wife, 
but  he  does  mean  to  give  her  the  interest 
of  10,000/.  for  life,  which  was  then  to  go  over  to 
his  daughter.  As  to  the  rest  of  his  property, 
the.  testator  intended  to  give  it  between  his 
wife  and  daughter  somehow,  but  in  what  way 
it  is  difficult  to  say.  I  think  the  word  *'  she" 
must  mean  his  wife,  and  if  so,  this  must  have 
been  a  liberty  to  continue  in  the  house  which 
he  had  previously  intended  to  give  to  h» 
daughter.  It  is  extremely  probable  that  the 
testator  intended  to  give  hie  house  at  Brighton 
and  the  rest  of  his  property  to  his  daughter ; 
but  I  do  not  find  words  which  can  make  roe 
put  that  construction  on  the  will.  The  widow, 
I  hold,  to  be  entitled  to  10,000/.  for  ber  lrfe, 
with  remainder  to  Mrs.  Kelly.  So  much  ot 
the  will  is  clear,  but  not  so  as  to  the  residuary 
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estate,  which  I  think  must  be  held  undisposed 

Newton  v.  Richards,  and  Baker  v.  Neicton  and 
others,  Sittings  at  the  Rolls,  July4lh,  1839. 


€l\ittxCi  Mtnd). 
[Before  the  Four  Judges.] 

8A  LE. — DELIVERY. —LIEN. 

The  question  whether  there  has  in  fact  been  a 
delivery  of  goods  may  properly  be  left  to 
the  jury,  to  be  decided  by  the  particular 
circumstances  under  which  the  parties  dealt 
with  each  other. 

The  existence  of  a  right  of  lien  over  tlie  goods 
is  only  a  circumstance  to  be  taken  into  con- 
sideration, but  is  not  a  criterion  by  which  to 
decide  whether  there  has  been  a  complete 
delivery  of  goods  sold. 

This  was  an  action  brought  to  recover  the 
value  of  a  phaeton.  The  declaration  contained 
a  special  count,  setting  forth  an  agreement,  by 
which  the  plaintiff  agreed  to  build  a  phaeton 
for  the  defendant,  and  if  it  was  not  approved 
of,  then  to  build  another.  It  then  alleged 
performance  of  the  agreement  on  the  part  of 
the  plaintiff,  and  an  offer  by  him  to  deliver  the 
second  phaeton,  and  a  refusal  by  the  defendant 
to  accept  or  pay  for  the  same.  The  second 
was  a  count  for  goods  sold  and  delivered.  The 
defendant  pleaded  non-assumpsit  to  the  com- 
mon count,  and  special  pleas  as  to  the  other, 
traversing  the  plaintiff's  performance  of  the 
agreement.  The  cause  was  tried  before  Mr. 
Justice  Patteson  in  the  Bail  Court,  when  it  ap- 
peared that  a  second  phaeton  having  been 
made,  as  soon  as  it  was  finished  the  defendant 
called  to  see  it,  and  brought  with  her  a  cover 
to  cover  the  carriage.  The  traces  had  been 
made  in  a  particular  way  for  the  purpose  of 
fitting  the  carriage.  The  defendant  directed 
the  cover  to  be  put  on,  and  said  that  she  would 
order  horses,  and  would  herself  call  in  the 
afternoon  to  fetch  the  carriage  away.  It 
turned  out  a  wet  afternoon,  and  she  did  not 
call.  She  afterwards  refused  to  receive  the 
carriage.  A  letter  was  written  to  her  by  the 
plaintiff,  requiring  her  to  take  away  the  car- 
riage, and  pay  the  price,  and  on  her  refusal 
to  do  so,  this  action  was  brought.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  there 
had  not  been  in  fact  a  complete  delivery  of  the 
carriage.  The  jury  found  in  the  affirmative, 
and  a  verdict  was  therefore  entered  for  the 
plaintiff  on  the  common  count.  A  rule  had 
since  been  obtained  to  set  aside  this  verdict, 
and  to  have  a  new  trial,  on  the  ground  that  the 
jury  had  given  the  verdict  in  opposition  to  the 
directions  of  the  learned  Judge,  and  it  was 
stated  that  in  leaving  it  to  the  jury  to  say 
whether  there  had  in  fact  been  a  delivery, 
Jus  Lordship  had  told  them  that  the  plaintiff 
here  had  not  parted  with  his  right  of  lien  over 
the  goods,  and  that,  not  having  done  so,  there 
could  be  no  delivery. 

Mr.  Knowles  shewed  cause.  The  direction 
here  was  right.  There  is  sufficient  to  shew  a 
delivery  so  as  to  support  the  verdict  on  the 


common  count.  Elmore  v.  Stone  » is  in  point. 
There,  after  a  dispute  about  the  price,  the  de- 
fendant bought  two  horses  of  the  plaintiff  by 
sending  word  to  the  effect  that  the  horses  were 
his,  but  that  as  he  had  neither  servant  nor 
stable,  the  plaintiff  must  keep  them  at  livery 
for  him.  The  plaintiff  on  that  removed  them 
out  of  his  sale  stable  into  another,  and  the 
Court,  after  argument,  held  that  there  was  a 
sufiicient  delivery.  That  case  was  founded  on 
Chaplin  v.  Rogers*  In  Blenkinsop  v.  Claylon,c 
where  there  was  a  doubt  whether  the  circum- 
stances proved  amounted  to  a  delivery,  it  was 
held,  that  at  all  events  the  question  of  delivery 
was  one  for  the  jury  to  determine.  Mr.  Baron 
Alderson  recently  acted  on  this  rule  in  Raines 
v.  JervousA  In  Smith  v.  Chance,6  the  rule  as 
to  delivery  is  thus  laid  down  by  Mr.  Justice 
Holroyd:  "A  party  cannot  maintain  an  ac- 
tion for  the  price  of  goods  sold  and  delivered 
until  he  has  either  delivered  them,  or  done 
something  equivalent  to  delivery;  as  for  in- 
stance, if  he  has  put  it  in  the  vender's  power 
to  take  away  the  goods  himself."  Now  the 
circumstances  here  clearly  bring  the  case  with- 
in that  rule.  Tempest  v.  Fitzgeraldf  will  be 
cited  on  the  other  side,  but  it  is  distinguishable 
from  the  present.  That  was  a  case  where  A. 
agreed  to  purchase  a  horse  from  B.  and  to 
take  it  within  a  specified  time.  At  the  expira- 
tion of  that  time,  A.  rode  it— promised  to  fetch 
it  away  and  pay  the  price,  but  requested  that 
it  might  be  allowed  to  remain  for  a  further 
time  on  B.'s  premises,  and  gave  directions  as 
to  its  treatment  there.  The  horse  died  before 
A.  paid  the  price  or  took  it  away,  and  it  was 
held  that  there  was  no  acceptance  of  the  horse 
by  him  within  the  meaning  of  the  Statute  of 
Frauds.  The  distinction  between  that  case 
and  the  present  is,  that  there  the  horse  was 
not  put  into  the  hands  of  the  purchaser  for  the 
purpose  of  taking  it  away,  but  only  for  that  of 
riding  it.  Howe  v.  Palmer, t  Hanson  v.  Armi- 
tage*  and  Carter  v.  Touissant}  may  be  distin- 
guished on  the  same  ground.  The  property 
here  passed  to  the  defendant,  who  exercised 
dominion  over  the  goods.  The  learned  Judge 
did  not  direct  the  jury  as  supposed,  but  if  he 
had  done  so,  that  would  not  have  altered  the 
case.  The  plaintiff  might  still  retain  his  right 
of  lien,  but  that  would  not  affect  the  delivery. 
In  Bloaam  v.  Sanders  Mr.  Justice  Bayley  in 
delivering  the  judgment  of  the  Court  savs,k 
"  Where  goods  are  sold,  and  nothing  is  said  as 
to  the  time  of  the  delivery  or  the  time  of  pay- 
ment, and  every  thing  the  seller  has  to  do  with 
them  is  complete,  the  property  vests  in  the 
buyer,  so  as  to  subject  him  to  the  risk  of  any 
accident  which  may  happen  to  the  goods,  and 
the  seller  is  liable*  to  deliver  them  whenever 


*  1  Taunt.  458.  b  \  East,  192 
c  1  Moo.  328;  7  Taunt.  597. 

•»  7  Car.  &  Pay.  218.  e  2  Barn.  &  Aid.  753. 
<  3  Barn.  &  Aid.  680.  v  Ibid.  321 . 

*  1  Dowl.  &  Ryl.  128 ;  5  B.  &  Aid.  557. 

*  1  Dowl.  &  Ryl.  515 ;  5  B.  &  Aid.  855. 
k  4  Barn.  &  Cres.  948. 
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they  arc  demanded,  upon  payment  of  the 
price ;  but  the  buyer  has  no  right  to  have 
possession  of  the  goods  till  he  pays  the  price." 
That  rule  was  adopted  in  Tarlfof  r.  Barter* 
The  question  of  lien,  therefore,  is  immaterial 
in  the  present  case.  [There  were  other  points 
argued,  but  the  judgment  was  confined  to  those 
already  stated.] 

Mr.  Haytmrd,  in  support  of  the  rule.  All 
that  took  place  here  amounted  merely  to  a 
declaration  of  an  intention  to  take  away  the 
carriage.  That  is  not  sufficient.  In  Smith  v. 
Sarman™  it  was  held  that  there  was  no  actual 
receipt  of  the  goods  or  part  acceptance  to  sa- 
tisfy the  Statute  of  Frauds,  because  there  was 
nothing  to  shew  that  the  purchaser  had  divested 
himself  of  his  right  to  object  to  the  quality  of 
the  goods,  or  that  the  seller  had  lost  his  lien  for 
the  price.  Mr.  Baron  Parke  there  puts  these 
things  as  the  true  test  by  which  to  decide  the 
question  of  delivery.  The  right  to  lien  is  there- 
fore an  important  ingredient  in  this  discussion. 
The  plaintiff  himself  treated  the  lien  as  subsis- 
ting here,  for  he  did  not  say,  Come,  and  take 
away  your  carriage  which  is  incutnberingmypre- 
mises;  but  *'  Come,  and  take  away  the  carriage, 
and  pay  for  it."  Elmore  v.  Stone/is  distinguish- 
able from  the  present ;  for  the  change  of  stable 
amounted  to  a  change  of  possession.  It  was  a 
renunciation  by  the  vendor  of  his  right  to  treat 
the  horse  any  longer  as  his  property.  Blinkin- 
top  v.  Clapton,0  is  not  at  all  in  point.  Tem- 
pest v.  Fitzgerald,^  is  an  authority  for  the  de- 
fendant ;  for  there,  though  it  was  found  as  a  fact 
that  there  had  been  an  exercise  of  the  acts  of 
ownership,  still,  the  court  held  that  the  action 
for  the  price  of  the  horse  sold,  could  not  be 
maintained,  because  there  had  not  been  a  suf- 
ficient delivery ;  so  that  even  these  acts  of  ow- 
nership did  not  of  themselves  pass  the  property. 
In  Baldey  v.  Parker,^  the  same  point  was  held, 
though  there  the  defendant  had  marked  some 
of  the  goods,  and  had  desired  them  to  be  sent 
to  his  house,  with  a  bill  of  parcels,  and  they 
were  sent  accordingly.  The  same  rule  was 
acted  on  in  Maherly  v.  ShephardJ  The  Courts 
do  not  favour  these  constructive  evasions  of  the 
statute  of  frauds,  Bowler  v.  Arnott.*  All  these 
authorities  show  that  there  must  be  a  distinct 
and  specific  delivery  of  the  goods  in  order  to 
enable  the  plaintiff  to  recover.  No  such  de- 
livery has  been  proved  in  this  case.  The  circum- 
stances here  do  not  amount  to  a  good  con- 
structive delivery,  and  this  verdict  therefore 
cannot  be  supported. 

Lord  Denmati,  C.  J. — I  own  that  it  appears 
to  me  that  the  jury  found  a  right  verdict  on 
the  question  of  goods  sold  and  delivered. 
There  was  a  complete  delivery  on  one  part, 
and  there  was  an  acceptance  on  the  other. 
I  think  that  must  be  taken  to  be  so,  if  a  party 
has  the  full  opportunity  of  taking  away  the 
goods,  but  leaves  them  for  some  addition  to  be 

i  6  B.  &  Cres.  360.       m  9  B.  &  Cres.  561. 
n  I  Taunt.  45S. 
o  1  Moo.  328  ;  7  Taunt.  597. 
p  3  Barn.  &  Aid.  680.    <J  2  Barn.  &  Cres.  37. 
«  lOBing.  19.  •  3Tyr.  268. 


made  to  them — an  addition  of  his  own  sugges- 
tion, made  at  a  time  when  he  had  full  con- 
trol over  the  goods.  The  jury  did  rightTln 
finding  that  there  was  a  delivery,  if  such  were 
the  intention  and  understanding  of  the  parties 
at  the  time.  My  brother  Patteson  was  sup- 
posed to  state  that  there  could  not  be  a  cora- 

{►lete  delivery,  as  there  was  no  parting  with  the 
ien  over  the  goods.  That  is  not  the  test,  and 
the  learned  Judge  could  not  have  said  any 
such  thing.  Mr.  Baron  Parke,  in  the  case  re- 
ferred to,  only  speaks  of  it  as  one  of  the  cir- 
cumstances which  shew  a  delivery.  It  is  clear 
that  this  could  not  be  the  test;  for  there  may 
be  a  complete  delivery,  and  then,  the  goods 
being  left  in  the  hands  of  the  party  who  has 
delivered  them,  the  lien  might  still  attach.  I 
do  not  doubt  that  my  brother  Patteson  left  it 
to  the  jury  to  say  whether  the  delivery  was 
complete  in  fact,  and  if  it  was  so,  the  jury  did 
right  to  find  this  verdict.  Thai  being  so,  the 
other  matters  are  not  worth  being  considered. 

Mr.  Justice  Littledale.—\  think  that  this 
verdict  can  be  supported  on  the  count  for 
goods  sold  and  delivered.  There  was  a  suf- 
ficient delivery  here.  If  there  had  not  been  a 
delivery  the  defendant  should  not  have  allowed 
the  cover  to  be  put  on ;  but  he  did  allow  it, 
and  then  she  said  that  horses  should  come  and 
fetch  the  phaeton.  The  horses  did  not  come ; 
but  that  circumstance  makes  no  difference  in 
the  case.  There  was  an  intention  which  hap- 
pened not  to  be  carried  into  effect.  The 
horses  did  not  come,  but  the  traces  were  put 
on,  and  so  the  whole  was  in  the  possession  of 
the  defendant,  who  exercised  acts  of  owner- 
ship over  it.  I  think  that  it  was  properly  left 
to  the  jury  to  say  whether  there  was  in  fact  >i 
delivery. 

Mr.  Justice  Patteson. — I  think  that  the  jury 
had  a  good  ground  for  finding  a  verdict  for  the 

fdaintiff  on  the  count  for  goods  sold  and  de- 
ivered.  I  do  not  quite  recollect  what  passed 
on  the  trial ;  but,  even  if  I  did  tell  the  jury 
that  there  could  not  be  a  good  delivery  as 
there  was  no  parting  with  the  lien,  the  only 
result  is,  that  I  was  wrong,  and  that  the  jury 
was  right. 

Mr  Justice  Williams. —  I  am  entirely  of  the 
same  opinion.  Mr.  Hayward  expressly  admits 
that  this  case  depends  on  its  own  circum- 
stances. The  circumstances  here  seem  to  l»e 
sufficient  to  shew  that  the  plaii/iff  did  deliver 
full  possession  to  the  defendants,  and  that  they 
took  possession,  though,  for  some  cause  or 
other,  they  did  not  take  away  the  carriage. 
The  criterion  alluded  to  for  the  purpose  of 
shewing  that  the  delivery  was  not  complete,— 
I  mean  that  of  the  lien  being  reserved, — docs 
not  affect  the  case,  for  that  is  merely  a  cir- 
cumstance to  be  taken  into  consideration,  but 
is  not  to  govern  the  case.  For  instance,  in 
Elmore  v.  Stone,  it  is  admitted  that  the  delivery 
was  complete.  But  now  try  that  case  by  the 
question  of  lien.  Was  Elmore  completely  to 
part  with  the  possession  of  the  horse  if  pay- 
ment was  not  made  ?  It  is  clear  that  he  had 
a  lien  on  it,  yet  there  was  a  full  deliver)'.  The 
right  to  lien  may  be  a  circumstance  to  throw 
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light  on  a  case,  but  it  does  not  afford  a  criterion 
to  decide  it 

Rule  discharged. — Wright  v.  Percival,  T.  T. 
1839.   Q.  B.F.J. 


■Mil 


-I- 


Crrhcqucr  of  $Ira£f. 


JUDGMENT  AGAINST  CASUAL  EJECTOR  — 
PERSONAL  SERVICE  ON  TENANT. 

Where  in  ejectment,  a  tenant  residing  abroad 
had  been  served,  the  Court  granted  a  rule 
for  judgment  against  the  casual  ejector. 


was  contended,  that  under  this  provision  the 
plaintiff  was  entitled  to  three-fourths  of  the 
costs,  the  74th  rule  of  H.  T.  2  W.  4,  being 
rendered  inoperative.  That  rule  ordered  '*  that 
no  costs  shall  be  allowed  on  taxation  to  a 
plaintiff  upon  any  counts  or  issues  upon  which 
he  has  not  succeeded,  and  the  costs  of  all  issues 
found  for  the  defendant  shall  be  deducted 
from  the  plaintiff 's  costs." 

The  Court  said  that  the  effect  of  the  statute 
was  not  such  as  had  been  suggested.  Before 
this  act  was  passed,  the  defendant  might  plead 
the  general  issue,  and  give  his  defence  in  evi- 


^tMwL,  »  ffv>,.,.„i M  n„ '  ™  visions  was  to  take  away  that  right,  and  b; 


that  service  had  been  effected  personally  upon 
one  of  the  tenants,  who  resided  at  Boulogne  in 
France. 

Per  Curiam.— The  service  is  sufficient. 
Rule  granted.    Doe  d.  Daniell  v.  Woodruff, 
T.T.  1839.  Excheq. 

PATENT  ACT.  COSTS  OF  ISSUES  AND  OBJEC- 
TIONS.— Reg.  Gen.  H.  T.  4  W.  4,  r.  74. 

Where  in  an  action  for  an  infringement  of 
patent,  the  defendant  succeeded  on  the  sub- 
stantial issue  in  the  cause,  the  Court  held 
that  he  teas  entitled  to  the  costs  of  that  issue, 
and  the  general  costs  of  the  cause  ;  the 
74th  rule  of  H.  T.2  W.  4,  not  being  af 
fected  by  the  statute  5  %  6  W.  4,  c.  83, 
s.  5. 

John  Bayley  moved  for  a  rule  calling  upon 
the  defendant  to  shew  cause  why  the  .Master 
should  not  review  his  taxation  of  costs  in  this 
suit.   It  was  an  action  on  the  case  brought 
against  the  defendant  for  an  infringement  of 
a  patent.   The  pleas  were,  first,  the  general 
issue;  secondly,  that  the  supposed  improve- 
ment was  not  a  new  invention ;  thirdly,  that 
the  plaintiff  was  not  the  inventor ;  andlastly, 
that  no  specification  had  been  enrolled.  The 
defendant  delivered  a  notice  of  the  objections 
which  he  iutended  to  raise,  which  were  seven 
in  number,  and  one  of  them  was  similar  in 
effect  to  the  third  plea.    The  cause  was  tried 
before  Lord  Abinger,C  B.,  and  the  jury  found 
for  the  defendant  on  the  third  plea,  and  for  the 
plaintiff  on  the  remainder.    The  learned  judge 
certified  under  the  3rd  section  of  the  5  &  6  W. 
4,  c.  83,  (the  Patent  Act),  and  also  that  it  was 
a  fit  case  to  be  tried  by  a  special  jury,  and  the 
Master  taxed  the  defendant  the  general  costs 
of  the  cause,  including  also  those  on  the  third 
issue,  but  deducted  the  plaintiff's  costs  on  the 
other  issues.    It  was  now  submitted  that  this 
taxation  was  incorrect.   The  terms  of  the  5th 
section  of  the  statute  were,  **  that  in  any  action 
brought  for  infringing  the  right  granted  by  any 
letters  patent,  in  taxing  the  costs  thereof,  re- 
gard shall  be  had  to  the  part  of  such  case  which 
has  been  proved  at  the  trial,  which  shall  be 
certified  by  the  fudge  before  whom  the  same 
shall  be  had,  and  the  costs  of  such  part  of  the 
case  shall  be  given  according  as  either  party 
has  succeeded  or  failed  therein,  regard  being 
had  to  the  notice  of  objections  as  well  as  to 
the  counts  in  the  declaration,  and  without  re- 
gard to  the  general  result  of  the  trial."  It 


away  tnat  right,  and  by 
means  of  the  objections  and  the  certificate  of 
the  judge  at  Nisi  Prius,  to  raise,  in  effect,  so 
many  distinct  issues,  the  costs  of  each  of  which 
were  to  follow  their  respective  results.  This 
object,  however,  had  been  already  effected  by 
the  rules  of  the  judges  as  to  pleadings  and 
costs,  which  escaped  the  attention  of  the  legis- 
lature.   In  this  case,  the  objections  are  only  ;t 
repetition  of  the  pleas,  and  do  not  much  affect 
the  costs,  but  as  six  of  them  are  found  for  the 
plaintiff  and  only  one  for  the  defendant,  the 
former  is  in  strictness,  entitled  to  six-sevenths 
of  the  costs  'of  copying  them,  and  he  may  take 
a  rule  to  that  effect ;  but  on  the  pleadings  he 
is  only  entitled  to  the  costs  of  the  issues  found 
for  him,  and  not  to  the  general  costs  of  the 
cause. 

Bayley  declined  to  take  the  role  on  these 
terms. 

Rule  accordingly.—  Losche  v.  Hague,  T.  T. 
1839.  Excbeq. 


DISC  ON- 


MALICIOUS  ARREST  EVIDENCE  OP 

TINUANCB  OF  SUIT. 

In  an  action  for  a  malicious  arrest,  proof  of 
a  rule  to  discontinue  a  suit  upon  payment 
of  costs,  and  of  the  taxation  and  payment 
of  costs,  is  sufficient  to  substantiate  an  aver* 
ment  of  the  discontinuance  of  an  action 
without  the  production  of  the  judgment 
roll. 

J.  Jervis  moved  to  enter  a  nonsuit  in  this 
action.  It  was  a  case  for  maliciously  holding 
the  plaintiff  to  bail,  and  the  declaration  con- 
tained an  averment  of  the  discontinuance  of 
the  suit.  The  defendant  pleaded  not  guilty. 
The  cause  was  tried  before  Parke,  B.,  when,  in 
order  to  substantiate  the  allegation  made  evi- 
dence was  teudered  of  a  rule  of  Court  to  dis- 
continue the  action  upon  payment  of  costs, 
and  of  a  subsequent  payment  of  those  costs. 
On  the  part  of  the  defendant  it  was  contended 
that  the  evidence  was  insufficient,  and  the 
learned  judge  then  amended  the  record,  so  as 
to  make  it  conformable  tnthe  proof  given,  and 
a  verdict  was  found  for  the  plaintiff  with  40*. 
damages.  It  was  now  contended  that  the 
judgment  roll  should  have  been  produced.  In 
Bristow  v.  Heywood,  1  Stark.  48,  it  was  held 
that  evidence  similar  to  that  here  given  was 
sufficient  to  support  an  averment  that  the  suit 
was  wholly  ended  and  determined.  Here, 
however,  the  allegation  was,  *'  that  the  defen- 
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dant  did  not  prosecute  his  suit  with  effect,  but 
voluntarily  permitted  the  same  to  be  discon- 
tinued for  want  of  prosecution  thereof,  where- 
upon it  was  then  considered  by  the  Court,  that 
the  defendant  should  take  nothing  by  his  writ 
as  by  the  record  and  proceedings  thereof  did 
more  fully  appear,  whereupon  and  whereby  the 
said  suit  then  became,  and  was  and  is  wholly 
ended  and  determined."  In  order  to  support 
this,  the  judgment  roll  was  the  ouly  evidence 
which  could  be  given  as  to  whether  any  default 
had  l>een  made  or  not. 

Alderson,  B. — Does  not  the  plea  of  Not 
Guilty  admit  the  fact  of  the  termination  of  the 
suit  ? 

WXJervis.— The  rule  of  H.  T.  4  W.  4,  declared 
that  that  plea  should  operate  as  a  denial  of  the 
wrongful  act.  There  the  wrongful  act  con- 
sisted in  the  malicious  commencement  of  an 
action,  and  the  subsequent  failure  to  prosecute 
it 

1  Lord  Abinger,  C.  B.— I  think  that  we  ought 
not  to  grant  this  rule.  The  wrongful  act  is 
the  arrest  of  the  plaintiff  without  reasonable  or 
probable  cause,  and  is  completely  independent 
of  the  subsequent  discontinuance  of  the  suit. 
As  the  Courts,  however,  will  not  deal  with 
questions  of  this  description  while  the  original 
action  is  pending,  it  becomes  necessary  to 
shew  that  it  has  been  discontinued  or  other- 
wise terminated.  The  mode  in  which  that 
discontinuance  or  termination  of  the  suit  has 
been  effected  is  immaterial,  so  long  as  it  ap- 
pears on  record  that  the  suit  is  at  an  end 

Rule  refused.-/faf*«>w  v.  Lee,  T.  T.  1839. 
Excheq. 


LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 


$nurfe  of  iUfrttf. 

To  amend  the  jurisdiction  for  the  Trial  of 

Election  Petitions.  [In  Committee.] 
To  amend  the  Law  touching  Letters  Patent  for 

Inventions.  [In  Committee.] 

To  amend  the  Law  relating  to  double  and 

treble  Costs.  [For  second  reading.] 
To  regulate  the  Proceedings  in  the  Stannary 

Courts.  [For  third  reading.] 

For  the  Reduction  of  the  Postage  Duties. 

[In  Committee.] 

For  amending  the  Highway  Act. 

For  regulating  the  High  Court  of  Admiralty. 

[For  second  reading.] 

For  regulating  the  Metropolitan  Police  Courts. 

[For  second  reading.] 

Bills  passed. 

Metropolis  Police. 

City  of  London  Police. 

Custody  of  Infants. 

Trial  of  Prisoners. 

Holding  Assize  Courts. 

Payment  of  Debts  out  of  Real  Estate. 


©ou*e  of  Common*. 

To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  J  ustices.  Lord  J ohn  Russell. 
[In  Committee-] 
Small  Debts  Court  Bills  No.  2,  for  the  follow- 
ing places: — Kingsbridge  and  Dodbrooke, 
Leedu,  Liskeard,  Liverpool,  Newton  Abbot, 
Tavistock,  West  Ham. 
To  abolish  Grand  Juries.  Mr.  Prytne. 
For  the  registration  of  Parliamentary  Electors. 

[In  Committee.]  Mr.  Attorney  General. 
Controverted  Elections.  Lord  Mahon. 

[For  2d  reading.] 
To  alter  and  amend  the  Laws  relating  to  Sewers. 
In  Committee.]       Mr.  Christopher. 

For  relieving  Poor  Persons  from  Rates. 
[For  2d.  reading.] 

For  amending  the  Tithes  Commutation  Act. 

[In  Committee.] 

Bills  passed. 
Halifax  Small  Debts  Court. 
Admiralty  Court. 
Metropolitan  Police  Courts. 


THE  EDITOR'S  LETTER  BOX. 

If  the  "  Professor  of  Constitutional  Law]' 
will  send  a  short  and  authentic  statement  of  his 
grievance,  we  will  insert  it,  provided  it  be  con- 
sistent with  our  regulations. 

We  thank  "  A  Constant  Reader"  for  hU 
information  regarding  the  construction  of  the 
2d  section  of  the  4  &  5  Wm.  4,  c.  22,  and 
will  endeavour  to  procure  an  early  report  of 
the  case. 

"  An  Inquirer"  does  not  very  distinctly  state 
how  he  conceives  that  the  act  1  &  2  Vict.  c.  29, 
in  effect  repeals  the  latter  part  of  the  108th  sec- 
tion of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  and 
thus  reinstate  all  the  old  mischiefs  which  that 
clause  was  intended  to  prevent. 

We  have  made  it  a  rule  to  abstain  from  in- 
serting letters  from  parties  in  any  matters  pen- 
ding in  courts  of  justice  ;  and  we  are,  on  the 
whole,  inclined  to  think  that  Mr.  Shaw's  letter 
comes  under  that  class.  We  are  quite  willing 
to  insert  any  argument  on  the  matter  in  ques- 
tion in  the  usual  manner. 

At  Liverpool,  where  a  more  numerous  body 
of  the  profession  resides  than  at  any  other 
place  except  London,  arrangements  have  been 
made  for  supplying  the  Legal  Observer  on  the 
day  of  publication.  Mr.  Willmer  of  Church 
Street,  Liverpool,  has  offered  to  supply  the  de- 
mand in  his  district.  The  publishers  in  other 
large  town  will  soon  follow  his  example. 

The  communications  on  the  Attestation  of 
Warrants  of  Attorney  and  Sheriffs'  Poundage 
have  been  received. 

E.  B.  shall  be  answered  next  week. 
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•        *'  Quodmagis  ad  no$ 

Pertinet,  et  nescire  malum  est,  agitamus. 

Ho  RAT. 


ON 


LIMITATIONS  TO  THE  SEPARATE 
USE  OF  A  WOMAN. 


The  subject  of  limitations  to  the  separate 
use  of  a  woman  has  recently  been  so  much 
discussed  in  the  profession,  and  is,  indeed, 
of  so  much  practical  importance,  that  wc 
need  make  no  apology  for  endeavouring  to 
state  how  the  question  now  stands.  We 
avail  ourselves,  for  this  purpose,  of  the 
number  of  Mr.  Beavan's  Reports  just  pub- 
lished, the  first  forty -two  pages  of  which 
are  devoted  to  cases  on  this  subject,  the 
principal  of  which  is  Tullett  v.  Armstrong, 
first  reported  by  our  own  Reporter,*  and 
more  fully  given  by  Mr.  Beavan. 

The  estate  for  the  separate  use  was 
originally  recognized  by  Courts  of  Equity 
as  a  protection  to  a  married  woman.  It 
acts  in  contravention  and  control  of  the 
legal  right  of  the  husband,  and,  as  against 
his  legal  power,  it  is  a  sufiicient  protec- 
tion; but  the  power  of  alienation  remain- 
*ng  in  the  wife,  the  separate  estate,  un- 
fettered, is  no  protection  against  the  moral 
influence  of  the  husband;  and  many  in- 
stances have  occured,  and  daily  occur,  in 
^hich  the  wife,  under  the  persuasion  or  in- 
fluence of  her  husband,  has  been  and  is 
induced  to  exercise  her  power  of  alienation 
"i  his  favour  or  for  his  benefit,  and  thus 
defeat  the  protection  intended  for  her.b 
lence  arose  the  further  restraint  against 
anticipation  by  the  wife,  which  has  for  the 
jast  fifty  years  been  held  to  be  legal,  and 
bas  been  declared  by  the  great  authority  of 


a  17  L.  O.  See  a  reference  to  various  arti- 
c,es  on  this  subject,  15L.  O.,  p.  51. 

/  er  Lord  Langdale,  M.  R,  Beavan,  23. 
v°i..  xviii.— no.  542. 


Lord  El  don,  C,  to  be  too  well  established 
to  be  unsettled.0 

It  is  therefore  disputed  by  no  one,  that 
if  real  or  personal  property  be  settled  to 
the  separate  use  of  a  married  woman  with- 
out anticipation,  she  being  married  at  the 
timet  that  she  cannot  alienate  her  interest 
in  favour  of  her  husband  or  any  one  else 
while  the  coverture  lasts.    But  as  the 
clauses  conferring  the  separate  estate  and 
annexing  the  fetter  have  both  of  them  their 
effective  operation  only  in  the  state  of  mar- 
riage, and  are  intended  for  the  protection 
of  married  women,  and  not  to  restrain  the 
incidents  of  property  vested  in  persons  un- 
der no  legal  incompetency,  it  has  been 
determined  that  neither  of  them  has  any 
practical  operation  whilst  the  donee  is 
single.    It  has  been  considered,  that  as  an 
unmarried  woman  is  as  capable  of  enjoying 
and  exercising  the  rights  of  property  as  a 
man  is,  the  property  must,  in  her,  whilst 
unmarried,  be  accompanied  with  its  ordi- 
nary incidents.    Now,  as  a  clause  against 
anticipation,  when  property  is  settled  on  a 
man,  will  not  prevent  his  alienation  of  it,d 
so  neither  will  this  clause  restrain  the 
alienation  of  property  by  a  woman  who  has 
either  never  been  married  or  who  ceases  to 
be  married.e    It  should  be  observed,  how- 
ever, that  Sir  John  Leach,  M.  R.,  held  that 
where  an  estate  was  given  to  the  separate 
use  of  a  woman  and  accompanied  by  the 
fetter  against  anticipation,  she  was  pre- 
vented from  alienation  even  when  single; 

c  Jackson  v.  Hobhouse,  2  Mer.  448. 

•i  Brandon  v.  Robinson,  18  Ves.  429.  S.  C. 
1  Rose,  197. 

«  Jones  v.  Salter,  2  Russ.  &  M.  203 ;  (Food- 
me st on  v.  Walker t  2  Russ.  &  M.  197;  Brown  v. 
Pocock, 2  Iluss.  &  M.  210;  S.  C.  2  M.  &  K.  189; 
Tullett  v.  Armstrong,  I  Bea.  24. 
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but  this  decision  was  distinctly  reversed  by 
Lord  Brougham,  C.  ;f  and  is  now,  we  be- 
lieve, entirely  exploded. 

So  far,  we  think,  the  law  is  settled ;  but 
on  the  other  points  connected  with  this 
subject  a  great  difference  of  opinion  still 
exists.  In  the  case  of  Anderson  v.  Ander- 
son,* leasehold  property  was  given  to  a 
woman,  then  single,  to  her  own  sole  use. 
The  woman  was  single  at  the  testator's 
death  and  for  several  years  afterwards. 
Before  she  married  she  desired  to  have  this 
property  settled  to  her  separate  use :  the  in- 
tended husband  refused,  and  the  marriage 
took  place  without  a  settlement.  After 
the  marriage,  the  wife  claimed  the  same 
property  for  her  separate  use,  and  although 
the  husband  insisted  that  the  gift  to  the 
separate  use  of  an  unmarried  woman  was 
void,  Sir  John  Leach,  V.  C. ,  having  pre- 
viously granted  an  injunction  to  restrain 
the  husband  from  receiving  the  rents,  held 
that  the  wife  was  entitled  to  the  leaseholds 
for  her  separate  use,  and  his  order  was  con- 
firmed by  Lord  Eldon,  C,  before  whom  a 
motion  to  dissolve  the  injunction  was  made. 
Of  this  opinion  also  is  Lord  Langdale,  M.  R. 
"  Property  (says  his  Lordship)  given  to  a 
woman  for  her  separate  use,  independent 
of  any  husband,  may,  under  the  authority 
of  this  Court,  be  enjoyed  by  her  during  her 
coverture  as  her  separate  estate,  although  the 
property  originally,  or  at  any  subsequent 
period  or  periods  of  time,  became  vested 
in  her  when  discovert."11  And  of  the  same 
opinion  also  is  Sir  L.  Shadwell,  V.  C.1  But 
Lord  Cottenham,  C,  is  of  a  contrary  opi- 
nion. "  The  only  question  (says  his  Lord- 
ship) is,  whether  when  such  fetters  are 
attempted  to  be  imposed  upon  an  unmarried 
female  legatee,  and  she  marries  without  ob- 
taining payment  of  the  fund,  such  fetters 
are  to  operate  during  the  coverture.  Why 
were  they  inoperative  before  her  marriage  ? 
Because  they  were  inconsistent  with  the 
nature  of  her  estate.  Her  estate  and  in- 
terest were  therefore  absolute  before  mar- 
riage, and  the  trustee  held  the  legacy  for 
her  absolutely.  She  might  have  taken  it 
herself,  or  have  given  it  to  any  one,  and 
why  may  she  not  by  the  act  of  marriage  give 
it  to  her  husband?  Upon  principle,  there- 
fore, I  should  not  have  had  any  doubt  of 
the  right  of  the  husband,  but  the  very 
point  was  decided  in  Newton  v.  Reid  [4  Sim. 

*  Woodmeston  v.  Walker ;  Brown  v.  Pocock, 
ubisup.  *  2  Myl.  &  K.  427. 

*»  Tullett  v.  Armstrong,  Beavan,  32.  See 
also  Scarborough  v.  Bormair,  Bea.  34. 

»  Davies  v.  Thorneycroft,  6  Sim  420. 


141,  by  Sir  L.  Shadwell,  V.  C,  but  see 
Davies  v.  Thorneycrqft ,  ubi  supra,  decided 
by  the  same  Judge,  contra],  and  that  case 
was  alluded  to,  without  any  expression  of 
disapprobation,  by  the  Lord  Chancellor,  in 
Brown  v.  Pocock.  I  must  therefore  con- 
sider the  point  as  settled.''^  And  his  Lord- 
ship has  very  recently  declared  his  opinion 
on  this  subject  to  be  unchanged  .k 

Another  point  is,  whether  a  clause  of  this 
nature  is  exhausted  by  a  first  marriage,  or 
will  continue  operative  as  against  a  second 
husband.    In  Clark  v.  Jaques,1  an  annuity 
was  bequeathed  to  a  lady,  who  was  un- 
married at  the  death  of  the  testator,  for  her 
separate  use,  independent  of  any  husband 
with  whom  she  might  at  any  time  marry, 
and  without  power  of  anticipation.  After 
the  death  of  the  testator,  the  annuitant 
married,  became  a  widow,  and  contracted  a 
second  marriage.    No  disposition  having 
been  made  by  her  when  discovert,  Lord 
Langdale,  M.  R.,  held  that  the  separate 
use  and  anticipation  clauses  attached  to  the 
annuity  during  the  second  marriage;  and 
he  adhered  to  the  same  opinion  in  the  sub- 
sequent case  of  Dixon  v.  Dixon. m    But  it 
is  obvious  that,  if  the  doctrine  in  Massey  v. 
Parker  is  to  prevail,  these  cases  cannot 
stand,  as  according  to  that,  the  first  mar- 
riage would  be  held  to  be  a  gift  to  the  first 
husband,  and  if  the  fund  remained  undis- 
posed of,  the  second  marriage  would  have 
the  same  operation  in  favour  of  the  second 
husband.  • 

We  have  now  shewn  how  the  question 
stands  at  the  present  time,  and  have  only 
to  regret  that  it  remains  in  so  unsettled  a 
state. 


THE  LONG  VACATION. 


The  Long  Vacation  has  now  again  com- 
menced, and  we  shall  soon 

 "  remain 

"  The  sad  historian  of  the  pensive  plain." 

Hie  Courts  of  Chancery  closed  last  Satur- 
day; but  the  Lord  Chancellor  and  Vice 
Chancellor  came  down  on  Thursday  to 
deliver  some  judgments,  and  dispose  of 
some  few  remaining  matters.  The  best 
place  for  the  vacation  student— and  there 
are  many  such  we  know— will  soon  be 
London.  There,  undisturbed,  he  may  work 
away  in  good  earnest.    We  remember  a 

i  Massey  v.  Parker,  2  M.  &  K.  174. 
*Seel7L.  O.  95. 

1  1  Beavan,  36.  »  1  Beavan,  40. 


Digitized  by  Google 


The  Long  Vacation. — Medical  Jurisprudence :  Suicide. 


291 


summer  and  autumn  passed  in  this  "way 
with  great  pleasure  and  satisfaction;  and 
we  recommend  such  a  course  to  our  younger 
friends  who  are  either  behind-hand,  or  who 
wish  to  be  before-hand.    Parliament  will 
rise,  it  is  now  said,  on  the  26th,  and  wc 
shall  take  a  short  review  of  its  labours 
in  our  next  number.    Very  few  acts  have 
been  passed  of  interest  to  the  profes- 
sion but  the  Police  Acts;   of  these  we 
shall  soon  be  able  to  give  a  full  ac- 
count, and  we  shall  lay  them  before  our 
readers  in  a  complete  form.    With  these 
and  other  matters  in  store,  we  look  for- 
ward to  passing  the  vacation  very  plea- 
santly,— reviewing  all  that  has  '.been  done, 
and  looking  forward  to  the  future. 


MEDICAL  JURISPRUDENCE.— 
SUICIDE. 

Wb  make  the  following  extract  from  Doctor 
Ray's  Medical  Jurisprudence,  which  we  shall 
shortly  examine  more  particularly.  After  con- 
sidering the  class  of  suicides  proceeding  di- 
rectly from  insanity,  he  says — 

"  The  suicidal  propensity  here  described  is 
universally  attributed  to  pathological  causes ; 
but  there  is,  besides,  a  large  class  of  cases,  in 
which  no  insanity  of  mind  or  body  has  been 
observed  or  suspected,  though  we  have  good 
reason  to  believe  its  existence.   That  one  may 
be  so  harrassed  with  the  ills  of  life  as  to  deem 
it  best  to  rid  himself  at  once  of  both,  is  not, 
perhaps,  very  strange;  but  when  a  person, 
apparently  in  good  health,  and  surrounded  with 
every  thing  that  can  make  life  dear  to  him, 
deliberately  destroys  himself  without  any  visi- 
ble cause,  no  balancing  of  motives  or  scrutiny 
of  private  circumstances  can  satisfactorily  ex 
plain  it,  and  we  are  obliged  to  consider  it  as  a 
form  of  partial  moral  mania.   Within  a  few 
years  past,  the  attention  of  the  medical  profes- 
sion has  been  directed  to  this  subject,  and  their 
researches  have  abundantly  established  the  fact, 
that  the  efficient  cause  is  some  pathological 
change,  or  physical  peculiarity,  not  in  every 
case  easily  denned  or  understood,  but  none  the 
less  certain  on  that  account.    Sometimes  this 
monomania  is  attended  apparently  by  no  phy- 
sical or  moral  disorder,  the  individual  being 
driven  by  mere  impulse  to  self-destruction, 
without  being  able  to  assign  any  reason  there- 
fore, real  or  imaginary.    He  feels  that  he  is 
urged  on  by  an  impulse  he  can  neither  account 
for  nor  resist,  deplores  his  sad  condition,  and 
beseeches  his  friends  to  protect  him  from  him- 
self.   In  another  class  of  cases,  some  powerful 
physical  or  moral  impression  only  is  needed  to 
call  the  suicidal  propensity  into  fatal  activity. 
The  wonderful  effect  of  meutal  influences  on 
diseases  of  the  bodily  organs,  is  so  common  a , 

fact,  that  we  have  no  rational  ground  for  dis- 1  brother,  who  came  to  attend  the  funeral,  cried 

i  T2 


believing  a  similar  kind  of  agency  in  the  pro- 
duction of  the  phenomenon.  The  distinguished 
accoucheur  who  attended  the  Princess  Char- 
lotte in  her  fatal  confinement,  observed  a  pair 
of  pistols  in  the  room  to  which  he  had  retired 
for  repose — the  sight  of  which  was  sufficient, 
to  a  mind  harassed  by  long  and  anxious  atten- 
dance, and  overwhelmed  as  it  were,  by  the 
responsibilities  of  his  situation,  to  provoke  a 
desire  which  he  may  never  have  felt  before — 
to  die  by  his  own  hands.   The  case  of  Sir 
Samuel  Itomilly  who  committed  suicide  im- 
mediately after  sustaining  a  severe  domestic 
bereavement,  strongly  shews  how  far  the  pro- 
pensity to  commit  this  act  is  beyond  the  con- 
troul  of  moral  principle  or  christian  virtue, 
even  when,  as  it  was  with  him,  previously 
contemplated,  and  conditionally  determined 
on.   Among  the  features  which  allay  the  pro- 
pensity to  suicide  with  ordinary  mania,  is  that 
of  its  hereditary  disposition.    Dr.  Gell  knew 
several  families  in  which  the  suicidal  propensity 
prevailed  through  several  generations.  Among 
the  cases  he  mentions,  is  the  following  very 
remarkable  one  :  "  The  sieur  Gauthier,  the 
owner  of  various  houses  built  without  the 
barriers  of  Paris,  to  be  used  as  entrepdts  of 
goods,  left  seven  children,  and  a  fortune  of 
about  two  millions  of  francs  to  be  divided 
among  them.    All  remained  at  Paris  or  in  the 
neighbourhood,  and  preserved  their  patri- 
mony ;  some  even  increased  it  by  commercial 
speculations.    None  of  them  met  with  any  real 
misfortunes,  but  all  enjoyed  good  health,  a 
competency  and  general  esteem.    All,  how- 
ever, were  possessed  with  a  rage  for  suicide, 
and  all  seven  succumbed  to  it  within  the  space 
of  thirty  or  forty  years.    Some  handed,  some 
drowned  themselves,  and  others  blew  out  their 
brains.   One  of  the  first  two  had  invited  six- 
teen persons  to  dine  with  him  one  Sunday. 
The  company  collected,  the  dinner  was  served, 
and  the  guests  were  at  the  table.   The  master 
of  the  house  was  called,  but  did  not  answer, — 
he  was  found  hanging  in  the  garret.  Scarcely 
an  hour  before,  be  was  quietly  giving  orders 
to  the  servants  and  chatting  with  his  friends. 
The  last,  the  owner  of  a  house  in  the  Rue 
de  Richelieu,  having  raised  his  house  two 
stories,  became  freightened  at  the  expense, 
imagined  himself  ruined,  and  was  anxious  to 
kill  himself.   Thrice  they  prevented  him,  but 
soon  after  he  was  found  dead,  shot  by  a  pistol. 
The  estate,  after  all  the  debts  were  paid, 
amounted  to  three  hundred  thousand  francs, 
and  he  might  have  been  forty-five  years  old  at 
the  time  of  his  death.    "  In  the  family  of 
M.  N.  *  •  •  ,   the   great-grandfather,  '  the 
grandfather,  and  the  father,  committed  sui- 
cide."— Functions  of  the  Brain,  vol.  4,  p.  213. 
Fabret,  whose  researches  have  thrown  much 
light  on  this  affection,  believes  that  it  is  more 
disposed  to  be  hereditary  than  any  other  kind 
of  insanity.     He  saw  a  mother  and  her 
daughter  attacked  with  the  suicidal  melan- 
choly, and  the  grand-mother  of  the  latter  was 
at  Charenton  for  the  same  cause.   An  indivi- 
lual,  he  says,  committed  suicide  in  Paris  ;  his 
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out  on  seeing  the  body, — "  What  fatality  !  my 
father  and  uncle  botli  destroyed  themselves ; 
my  brother  has  imitated  their  example;  and 
twenty  times  during  my  journey  hither,  I 
thought  of  throwing  myself  into  the  Seine." — 
Sur  la  Hypochondria  et  Suicide.  Gull  also 
relates  the  case  of  a  dyer,  of  a  very  taciturn 
humour,  who  hud  five  sons  and  a  daughter. 
The  eldest  son,  after  being  settled  in  a  pros- 
perous business,  with  a  family  around  him, 
succeeded,  after  many  attempts,  in  killing 
himself  by  jumping  from  the  third  story  of  his 
house.  The  second  son,  who  was  rather 
taciturn,  had  some  domestic  troubles,  lost  purt 
of  bis  fortune  at  play,  and  strangled  himself  at 
the  age  of  thirty-five.  The  third  tlirew  himself 
from  the  window  into  his  garden,  but  did  not 
hurt  himself;  he  pretended  he  was  trying  to 
fly.  The  fourth  tried  one  day  to  fire  a  pistol 
down  his  throat,  but  was  prevented.  The  fifth 
was  of  a  bilious,  melancholic  temperament, 
quiet,  and  devoted  to  business;  be  and  his 
sister  shew  no  signs  of  being  affected  with 
their  brother's  malady.  One  of  their  cousins 
committed  suicide." —Op.  cit.  sup.  Vol.  4, 
p.  216.  Like  other  kinds  of  mental  derange- 
ment, the  suicidal  propensity  undergoes  occa- 
sional exacerbations,  from  the  influence  of  the 
seasons,  periodical  congestions,  &e.  The 
patient,  perhaps,  may  have  thrown  off  some 
of  the  gloom  which  overshadowed  his  mind, 
resumed  a  portion  of  his  ordinary  cheerfulness 
and  interest  in  his  affairs,  courted  the  company 
of  his  friends,  and  thus  excited  strong  expec- 
tations of  a  perfect  cure,  when  suddenly  his 
malady  breaks  out  afresh  ;  the  sentiments  are 
again  perverted,  the  judgment  disturbed,  his 
breast  torn  with  anguish  aud  despair,  and  the 
utmost;  watchfulness  is  necessary  to  prevent 
him  from  accomplishing  his  fatal  designs. 
Another  trait  which  the  suicidal  propensity 
possesses  in  common  with  some  nervous 
diseases,  though  not  insanity,  is  its  disposition 
to  prevail  epidemically,  as  it  were,  in  conse- 
quence of  that  law  of  our  constitution,  not 
well  understood,  called  sympathy.  It  is  a 
matter  of  common  observation,  that  the  occur- 
rence of  one  case  of  suicide  is  followed, 
oftener  than  not,  by  one  or  more  in  the  same 
community.  In  a  sitting  of  the  academy  of 
Medicine  at  Paris,  a  few  years  since,  it  was 
n^eotioned  by  M.  Oostel,  that  a  soldier  at  the 
Hotel  des  Invalids  having  hanged  himself  on  a 
post,  his  example  was  followed  in  a  short  time 
by  twelve  other  invalids  ;  and  that  by  removing 
the  fatal  post,  the  suicidal  epidemic  was  ar- 
rested. It  is  related  that  thirteen  hundred 
people  destroyed  themselves  in  Versailles  in 
1/93 ;  and  in  one  year,  1506,  sixty  perished  by 
their  own  hands  in  Rouen. — Burrow's  Com- 
mentaries on  Insanity ,  p.  438. 

The  analogies  thus  presented  between  the  sui- 
cidal propensity  and  insanity,  or  other  nervous 
diseases,  in  its  symptoms,  are  also  strengthened 
by  the  pathological  changes  observed  after 
death.  In  the  larger  proportion  of  instances, 
where  examination  is  made,  the  brain  or  ab- 
dominal viscera  are  found  to  have  suffered 
organic  lesions,  more  or  less  extensive,  which, 


when  confined  to  the  latter,  have  affected  the 
mind  by  sympathetic  irritation.  Even  in  those 
cases,  where  the  fatal  act  was  preceded  by  no 
indications  of  disease,  or  other  symptoms 'that 
excited  suspicions  that  the  individual  was  tired 
of  life,  dissection  has  often  revealed  the  most 
serious  disease,  which  must  have  existed  for 
some  time  previous  to  death.  True,  the  most 
careful  dissection  will  sometimes  fail  of  re- 
vealing the  slightest  deviation  from  the  healthy 
structure,  and  it  is  not  necessary  to  the  sup- 
port of  the  above  views  of  the  nature  of  this 
affection,  that  it  always  should.  For  here,  as 
in  mania,  sometimes  the  pathological  change 
may  not  have  gone  beyond  its  primary  stage, 
that  of  simple  irritation,  which  is  not  ap- 
preciable to  the  senses,  but  the  existence  of 
which  we  are  hound  to  believe  on  the  strength 
of  the  symptoms. 

The  Author  next  proceeds  to  state  the  legal 
cosnequences  of  suicide. 

*'  Bv  the  common  law  of  England,  a  felo  de 
se  forfeited  all  chattels,  real  or  personal,  which 
he  had  in  his  own  right,  and  various  other 
property,  and  his  will  became  void  as  to  per- 
sonal property.  Blackstone's  Commentaries, 
vol.  4,  p.  190.    Such  severity  has  been  gene- 
rally avoided,  by  the  almost  universal  practice 
of  coroner's  juries  returning  an  inquest  of  in- 
sanity.  At  present,  the  fact  of  suicide  has  no 
other  importance  than  what  it  derives  from  its 
connection  with  the  mental  derangement, 
which  may  be  supposed  to  have  given  rise  to 
it.    Courts  would  very  justly  refuse  to  consider 
it  as  sufficient  proof  of  insanity,  in  the  absence 
of  other  proofs,  because  it  miight  have  been  the 
act  of  a  rational  mind,  and  because,  too,  if  it 
really  did  spring  from  insanity,  the  delusion 
might  have  been  so  circumscribed  as  not  to 
have  perverted  the  judgment  in  regard  to 
testamentary  dispositions,  and  other  civil  acts. 
The  principle  adopted  in  the  Ecclesiastical 
Courts  is,  that  in  cases  of  doubtful  sanity, 
among  which  those  of  suicide  must  always  be 
rauged,  the  validity  of  the  individual's  testa- 
ment must  be  determined  solely  by  the  charac- 
ter of  that  instrument  itself.   Here  is  an  in- 
herent difficulty  that  courts  will  never  be  very 
anxious  to  encounter,  and  that  is,  to  determine 
the  exact  connection  of  suicide  with  insanity, 
supposing  the  latter  to  be  admitted,  in  point  of 
time.   When  this  act  is  the  only  proof  we  have 
of  mental  derangement,  we  are  left  without 
the  means  of  ascertaining  when  this  condition 
began  to  exist  or  to  disappear ;  and  conse- 
quently nothing  can  be  more  difficult  than  to 
decide  within  what  time,  either  before  or  after 
the  suicidal  attempt,  the  individual  can  be  pro- 
nounced insane.    It  not  uncommonly  happens 
that  a  person  kills  himself,  or  makes  the  at- 
tempt, shortly  after  making  his  will,  when  the 
question  requires  a  judicial  decision,  whether 
or  not  the  insanity  which  led  to  the  fatal  act 
existed  at  the  time  of  making  the  will,  The 
practice  has  usually  been,  if  there  were  no  other 
evidence  of  unsound  mind,  either  in  his  con- 
duct or  conversation,  or  in  the  testamentary 
dispositions  themselves,  not  to  impeach  Uie 
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testator's  sanity.  In  Burrows  v.  Burrows  (1 
Hazard's  Eccl.  Reports,  109)  it  was  held  by 
Sir  John  Nicholl,  that  where  there  was  no 
evidence  of  insanity  at  the  time  of  giving  in- 
structions for  a  will,  the  commission  of  suicide 
three  days  after,  did  not  invalidate  the  will,  by 
raising  an  inference  of  previous  derangement. 
Chief  Justice  Parker  also  held  that  suicide, 
committed  fifteen  days  after  the  date  of  the 
person's  will,  was  not  sufficient,  in  the  absence 
of  other  evidence  to  prove  him  insane,  and  thus 
invalidate  the  will  on  account  of  the  difficulty 
we  have  just  mentioned."  His  language  was, 
that,  "  even  if  the  act  itself  [suicide]  should  be 
considered  as  proof  demonstrative  that  the 
reasoning  faculty  was  disturbed  at  the  time  of 
its  commission,  the  difficulty  of  ascertaining 
with  precision  the  very  inception  of  derange- 
ment, weakens  its  force  in  relation  to  any 
antecedent  act."  Brooks  and  others  v.  Barrett 
and  others,  7  Pickering's  Reports,  94.  Where 
however  the  unreasonableness  of  the  will  itself 
raises  a  suspicion  of  the  testator's  sanity,  the 
act  of  suicide  within  a  short  time  will  always 
be  strongly  confirmatory  of  it,  and,  in  connec- 
tion with  attending  circumstances,  may  in 
some  instances,  turn  suspicion  into  conviction. 
There  will  be  a  little  danger  of  going  wrong  in 
any  cases  of  this  kind,  if  we  are  willing  to  be 
governed  in  our  decisions  by  the  principles  of 
equity  and  common  sense,  rather  than  by  tech- 
nical distinctions  and  antiquated  maxims.  If 
the  will  be  a  rational  act  rationally  done,  a 
suicidical  act  or  attempt  ought  not  to  invalidate 
it,  because  the  presumption  is,  either  that  the 
will  was  made  before  the  mind  became  im- 
paired or  that  the  derangement  was  of  a  kind 
that  did  not  prevent  the  judgment  from  using 
its  ordinary  discretion  in  the  final  disposition 
of  property.  If  on  the  contrary,  it  be  an  un- 
reasonable act,  and  especially  if  it  be  contrary 
to  the  previously  expressed  intentions  of  the 
testator,  then  the  act  of  suicide  will  be  in  itself 
strong  proof  that  the  mind  was  impaired  at  the 
time  of  making  the  will. 


LAW  DICTIONARIES  FOR  PRACTI- 
TIONERS AND  STUDENTS. 


We  arc  induced  to  notice  as  well  the  various 
Law  Dictionaries  which  have  been  recently 
published,  as  those  which  formerly  rejoiced 
in  the  approval  of  the  profession.  We  shall 
take  them  in  chronological  order,  and  give 
the  substance  of  the  pretensions  of  eacji 
author,  as  stated  by  himself. 

Blount'sL&ur  Dictionary  and  Glossary,  inter- 
preting such  difficult  and  obscure  words  and 
terms  as  are  found  in  our  Common,  Statute, 
Ancient  and  Modern  Laws.  Third  Edition, 
enlarged.    By  W.  Nelson,  Esq.,  folio,  1717. 

Cowelt's  Law  Dictionary,  or  the  Interpreter 
of  Words  and  Terms  used  either  in  the  Com- 
mon or  Statute  Law  of  the  Realm ;  also,  the 


tenures  and  jocular  customs,  with  the  ancient 
names  of  places  and  surnames,  folio,  1727. 

Terms  of  the  Law,  or  certain  difficult  and 
obscure  words  and  terms  of  the  Common  and 
Statute  Laws  of  this  Realm  now  in  use,  ex- 
plained in  French  and  English,  in  opposite 
columns,  8vo.,  1721  and  1742. 

Cunningham**  Law  Dictionary,  2  vols,  folio. 
Third  Edition,  1782. 

Barn's  Law  Dictionary,  2  vols.  8vo.  1792. 

Pott's  Compendious  Law  Dictionary,  in- 
tended for  the  use  of  the  Country  Gentleman, 
the  Merchant,  and  tlie  Professional  Man.  Se- 
cond Edition,  12mo.  1813. 

Williams's  Compendious  Law  Dictionary, 
8vo.  1816. 

fVhishaw*s  New  Law  Dictionary,  containing 
a  concise  exposition  of  the  mere  terms  of  Art, 
and  such  obsolete  words  as  occur  in  old  legal, 
historical,  and  antiquarian  writers,  8vo.  1829. 

Tomlbts's  L&w  Dictionary, explaining  the  rise, 
progress,  and  present  state  of  the  British  Law ; 
defining  and  interpreting  the  terms  or  words 
of  art,  and  comprising  also  copious  information 
on  the  subjects  of  trade  and  government. 
Fourth  Edition,  with  extensive  additions,  em- 
bodying the  whole  of  the  recent  alterations  in 
the  law.  By  T.  C.  Granger,  Esq.,  2  vols.  4to. 
1835. 

Tomlhis's  Popular  Law  Dictionary,  familiarly 
explaining  the  terms  and  forms  of  English  Law, 
adapted  to  the  comprehension  of  persons  not 
educated  for  the  Legal  Profession,  and  affording 
information  peculiarly  useful  to  magistrates, 
merchants,  parochial  officers  and  others.  12mo. 
1838. 

Holthouse's  New  Law  Dictionary,  containing 
explanations  of  such  technical  terras  and  phrases 
as  occur  in  the  works  of  the  various  law  writers 
of  Great  Britain ;  to  which  is  added  an  Outline 
of  an  Action  at  Law  and  of  a  Suit  in  Equity, 
designed  expressly  for  the  use  of  students. 
12mo.  1839. 

We  question  whether  there  ought  to  be 
any  difference  between  a  Dictionary  com- 
piled for  the  Student  and  one  compiled  for 
the  Practitioner.  Neither  of  them  expect 
more  in  a  Dictionary  than  the  explanation 
of  words  or  technical  terms,  and  the  mora 
concise  the  exposition,  provided  it  be  clear 
and  accurate,  the  better.  Mr.  Holthouse 
animadverts  on  the  more  elaborate  class  of 
Dictionaries,  as  resembling  Cyclopaedias,  and 
yet  he  candidly  avows  that  many  of  the 
explanations  he  gives  are  like  Essays.  This 
is  the  common  error  of  human  beings :  their 
precepts  and  practice  are  at  variance. 

On  the  whole,  we  think  that  Mr.  Whi- 
shaw's  book  is  the  "  best  of  the  bunch." 
Although  there  may  be  some  explanations 
in  his  Dictionary  which  are  rarely  required, 
the  work  is  within  moderate  compass ;  and  it 
should  be  recollected  that  the  student  reads 
only  such  parts  as  he  immediately  requires. 
In  the  Dictionary  of  a  Language,  a  consi- 
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dcrable  proportion  of  the  words  are  seldom 
used,  but  it  would  be  deemed  very  defective 
if  it  were  confined  to  expressions  in  ordinary 
parlance.  So  in  the  Law,  or  any  other 
Science,  the  Student  should  be  supplied 
with  the  meaning  of  every  word  or  technical 
term  with  which  he  may  meet  in  the  course 
of  his  reading.  Brevity  in  compilation  must 
be  effected,  not  by  omitting  the  word  altoge- 
ther, however  seldom  it  may  be  wanted,  but 
in  condensing  the  explanation  of  it. 

We  have  seen  the  plan  of  a  Law  Dic- 
tionary which  comes  nearer  to  what  such  a 
work  professes  to  be,  and  what  we  think  it 
ought  to  be,  than  any  of  the  publications  we 
have  noticed;  but  amidst  such  a  host  of 
competitors,  we  doubt  whether  the  Book  will 
be  successful ;  and  if  it  should  be  so,  new 
rivals  will  soon  appear,  following  the  same 
plan,  or  endeavoring  to  improve  upon  it. 
The  mischief  of  many  writers  being  engaged 
on  similar  works,  or  adopting  similar 
methods,  is  two-fold: — the  reader  is  per- 
plexed by  the  multitude  of  books,  and  the 
writer,  ill-rewarded  for  his  labours,  relaxes 
his  industry. 


NEW  BILLS  IN  PARLIAMENT. 


METROPOLIS  SEWERS. 

Tins  bill,  for  the  better  regulation  of  Metro 
politan  Sewers,  was  brought  into  the  House  of 
Commons  on  the  1st  instant.    The  general 
divisions  of  the  bill  are  as  follows : 

I.  Of  the  act.  II.  Recited  acts  and  enact- 
ments thereon.  III.  Districts.  IV.  Present 
commissioners.  V.  District  Court.  VI.  Me- 
tropolitan Court.  VII.  Officers.  VIII.  Rules 
and  regulations.  IX.  Accounts.  X.  Kates. 
XI.  Sewers.  XII.  Contracts.  XIII.  Borrow- 
ing money.  XIV.  Purchase  of  land.  XV. 
•Sale  of  land.  XVI.  Miscellaneous  clauses. 
XVII.  Future  commissioners.  Schedule. 

The  following  is  an  abstract  or  analysis  of 
the  bill 

Preamble : 

Existing  general  laws  of  sewers  have  refer- 
ence immediately  to  land,  and  not  to  house 
drainage. 

House  drainage  can  be  effected  concur- 
rently, and  without  interruption  to  land  drain- 
age. 

No  uniformity  of  practice  in  the  procecd- 
ings^  of  the  several  Courts  of  Sewers,  occa- 
sioning injury  and  uncertainty. 

Expedient  to  repeal  certain  acts,  to  re-enact 
portions,  and  to  consolidate  the  whole,  with 
additional  provisions,  into  one  act. 

The  persons  to  carry  into  operation  such 
laws  have  heretofore  been  appointed  (virtually 
for  life)  solely  by  letters  patent  from  the 
Crown,  in  the  city  excepted. 


Expedient  to  effect  some  change  in  the 
mode  of  appointing  commissioners. 

llie  statutes  recited  note  in  force  for  the  districts 
from  6  Henry  6  to  4  if  5  mil.  4. 

The  Letters  Patent  recited,  viz.  for  the 

Westminster  and  part  of  Middlesex  Com- 
mission. 

Holl  torn  and  Finsbury  Commission. 
Tower  Hamlets  Commission. 
Saint  Katherine's  Commission. 
Surrey  and  Kent  Commission. 
Poplar  or  Blackwall  Commission. 
Expedient  to  make  provision  relative  to 
money  borrowed. 

I.  Of  the  act: 

1.  Commencement  of  act. 

2.  Act  may  he  altered  this  session. 

3.  Interpretation  clause.  Commissioners : 
Courts  of  Setters :  Persons:  Number:  Oath: 
Lands  ant  tenements :  Walls  :  Sewers  ;  Dis- 
tricts. 

4.  Public  act. 

5.  Act  extends  to  the  city,  and  to  parts  of 
Middlesex,  Surrey,  and  Kent. 

6.  Act  relates  to  the  surface  and  sulliage 
drainage  of  district. 

II.  Recited  acts  and  enactments  thereon : 

1.  Certain  recited  acts  repealed,  so  far  as 
relate  to  the  districts  of  this  act. 

2.  Certain  acts  not  revived. 

3.  Other  recited  acts  repealed,  except  as  to 
purchases  already  made,  etc. 

4.  Existing  mortgages  or  assignments 
charged  upon  the  rates  made  under  recited 
acts  to  continue  in  force,  and  to  be  a  charge 
on  the  rates  levied  by  this  act. 

5.  Old  hooks  of  proceedings  under  recited 
acts  to  he  evidence. 

Officers  under  recited  acts  to  hold  their 
respective  situations,  and  to  account  for  mo- 
nies. 

Persons  owing  money  under  recited  acts  to 
account. 

6.  Rates  and  contracts  made  under  recited 
acts  to  continue  in  force. 

7-  Not  to  make  void  proceedings  under 
recited  acts. 

8.  All  orders  made  prior  to  the  passing  of 
this  act  to  be  in  force,  unless  repealed. 

9.  Commissioners  of  the  Western  District 
to  carry  into  effect  a  certain  recited  act. 

III.  Districts: 

1.  The  City  of  London,  and  parts  of  Mid- 
dlesex, Surrey  and  Kent,  constituted  into 
sewer  districts. 

The  union  of  such  districts  to  be  the  Metro- 
politan District,  and  to  be  under  the  control 
of  the  Metropolitan  Court. 

2.  Borders  and  confines  of  district  courts 
ascertained. 

Metropolitan  Court  to  determine  districts 
and  to  settle  disputes. 

3.  Provisions  of  this  act,  when  necessary, 
to  be  carried  into  effect  in  places  adjoining 
district.  r  6 


Digitized  by  Google 


New  Bills  in  Parliament.— Liability  of  Clerks  in  Court. 


295 


4.  Metropolitan  Court  to  make  a  survey 
and  plan  of  district. 

Commissioners  to  be  furnished  with  copies 
thereof. 

IV.  Present  Commissioners : 

1 .  Certain  of  the  present  commissioners  to 
continue  during  term  limited  by  this  act. 

(City  commissioners.) — Present  commission- 
ers continued. 

2.  Certain  members  of  Parliament  and 
others  to  be  commissioners. 

3.  Oath  to  be  taken  by  commissioners  and 
members  of  Metropolitan  Court. 

Penalty  on  persons  acting  not  sworn. 

V.    District  Court 
Constitution  of  the  District  Courts ; 

1.  Court  of  Sewers  constituted  a  Court  of 
Record.  * 

2.  Business  of  commissioners  to  be  trans- 
acted in  open  court. 

3.  Meetings  of  commissioners. 

Orders,  &c.  made  by  six  commissioners  in 
Court  to  be  good;  names  of  commissioners 
voting  to  be  entered  in  the  minutes. 

4.  Notice  of  meeting.  Meetings  on  emer- 
gencies. 

5.  Chairman  to  be  appointed,  with  salary, 
with  the  consent  of  the  secretary  of  state. 

6.  Commissioners  interested  to  have  no 
voice. 

7.  Executive  committee  and  members  of 
the  Metropolitan  Court  to  be  appointed. 

Expences  to  be  allowed,  with  consent  of 
Secretary  of  State. 

8.  Chairman  of  court  to  be  the  chairman 
of  the  executive  committee. 

Powers  and  duties  of  the  executive  com- 
mittee. 

VI.  Metropolitan  Court. 

Constitution  of  the  Metropolitan  Court. 

1.  Certain  persons  of  the  District  Courts  to 
be  members  of  such  Court. 

2.  Certain  members  of  Parliament  and 
others  to  be,  and  may  name  persons  to  be, 
members  of  such  Court. 

3.  First  meeting  of  the  Metropolitan  Court. 
To  meet  at  Somerset  House ;  to  elect  a  pre- 
sident &c.   To  be  an  open  Court. 

4.  To  make  rules,  forms,  &c.  for  uniformity 
of  practice.   District  Courts  to  revise  same. 

5.  May  be  convened  by  any  Court  at  any 
time. 

6.  To  review  and  control  all  District  Courts. 

VII.  Officers: 

1.  Power  of  Court  to  appoint  officers.  Of- 
ficers to  give  security  by  bonds  with  sureties. 

2.  Officers  not  to  be  concerned  in  any  con- 
tract. 

3.  Treasurer  not  to  hold  any  other  office 
under  the  commissioners. 

4.  Officers  not  to  take  any  fee  or  reward. 

5.  Removing  officer  from  the  possession  of 
the  property  of  the  Court. 

6.  Bailiff  and  others  may  be  sworn  in  as 
constables. 


VIII.  Rules  and  Regulations  : 

1.  Commissioners  to  make  laws  and  ordi- 
nances. To  be  received  in  evidence.  Revo- 
cation of  orders. 

2.  The  general  proceedings,  &c.  of  commis- 
sioners to  be  entered  in  a  book.  To  be  evi- 
dence.  To  be  open  to  rate  payers. 

3.  Peace  officers  to  obey  orders  of  commis- 
sioners. 

4.  Recovery  of  fines,  &c. 

5.  Form  of  warrant  for  levying  fines,  &c. 

6.  Form  of  commitment. 

7.  Keeper  of  Gaol  to  receive  any  person 
committed  by  the  Court- 

IX.  Accounts. 

1.  Secretary  of  State  to  appoint  an  auditor 
of  the  accounts  of  the  Courts. 

2.  Treasurer,  collector,  and  other  officers  to 
account  according  to  the  orders  of  the  Court. 

3.  Account  of  expenses  of  commissioners  to 
be  allowed,  subject  to  revision  of  Secretary  of 
State. 

4.  Accounts  to  be  kept  of  receipts  and  dis- 
bursements. And  to  be  open  to  inspection  of 
rate  payers. 

5.  The  Court  to  make  out  an  annual  account 
of  sums  assessed  and  expended  in  each  level 
or  parish.  Overseers  and  rate  payers  may  ob- 
tain copies. 

{To  be  continued.'] 


LIABILITY  OF  CLERKS  IN  COURT 
ON  THEIR  UNDERTAKING  TO 
PAY  COSTS. 

Bx  the  42d  of  the  Chancery  Orders,  "  It  is 
ordered  that  the  deposit  upon  every  petition 
of  appeal  or  re-hearing  be  increased  to  20/.,  to 
he  paid  to  the  adverse  party,  when  the  decree 
or  order  appealed  from  is  not  varied  in  any 
material  point,  together  with  such  further 
costs  occasioned  by  the  appeal  or  re-hearing, 
unless  the  Court  shall  otherwise  order." 

A  petition  of  appeal  against  a  decree  of  his 
Honor  the  Vice  Chancellor  was  presented  by 
one  of  three  defendants,  and  the  party  appeal- 
ing was  out  of  the  jurisdiction  of  the  Court. 
At  the  foot  of  such  petition  of  appeal  the 
Lord  Chancellor,  in  the  usual  form,  directed, 
upon  the  petitioner  or  his  clerk  in  court  sub- 
scribing this  petition,  thereby  consenting  to 
pay  such  costs  (if  any)  as  the  Court  shall  think 
fit  to  award  in  respect  of  any  proceedings  had 
since  the  said  decree,  and  upon  his  depositing 
20/.  with  the  registrar  in  a  week,  that  the 
appeal  should  be  set  down  to  be  heard  before 
him  next  after  the  re-hearings  and  appeals 
already  appointed. 

The  clerk  in  court's  undertaking  is  as  fol- 
lows : — "  J  consent  to  pay  such  costs  (if  any) 
as  the  Court  shall  think  fit  to  award  in  respect 
of  any  proceedings  had  since  the  said  decree. 
A.  B.,  clerk  in  court  for  petitioner8.,,  The 
clerk  in  court  charges  6s.  Sd.  for  signing  this 
consent. 

Upon  the  petition  being  lodged  an  order  is 
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drawn  up  and  served  on  (he  respondent,  in 
the  following  form : — "  Upon  the  humble 
petition  of  the  defendant,  this  day  preferred 
unto  the  Right  Honorable  the  Lord  High 
Chancellor  of  Great  Britain,  for  the  reasons 
therein  contained,  and  the  petitioner's  clerk  in 
court  having  subscribed  the  said  petition, 
thereby  consenting  to  pay  such  costs  (if  any) 
us  the  Court  shall  think  tit  to  award  in  respect 
of  any  proceedings  had  since  the  decree, 
dated,  &c,  and  upon  the  petitioner  depositing 
20/.  with  the  registrar  in  a  week,  it  is  ordered 
that  the  petitioner's  appeal  be  set  down  to  be 
heard  before  his  Loidship  next  after  the  re- 
hearings  and  appeals  already  appointed,  and 
hereof  give  notice  forthwith." 

The  Lord  Chancellor  gave  his  judgment  on 
hearing  the  petition  of  appeal,  and  the  follow- 
ing order  was  made : — "  His  Lordship  doth 
order  that  the  said  decree  be  affirmed,  and  the 
said  petition  of  appeal  be  dismissed  :  And  it  is 
ordered,  that  the  sum  of  20/.  deposited  with 
the  registrar  by  the  petitioner  on  setting  down 
the  said  appeal,  be  paid  to  the  plaintiffs  :  And 
it  is  ordered,  that  the  defendant  do  pay  unto 
the  plaintiffs  their  further  costs  occasioned  by 
the  said  petition  to  be  taxed  by  the  Master  of 
this  Court." 

The  Master,  by  his  certificate,  certified  that 
"In  pursuance  of  an  order  made  in  this  cause 
upon  the  petition  of  appeal  of  the  defendant, 
he  had  been  attended  by  the  clerks  in  court 
and  solicitors  for  the  plaintiffs  and  for  the  said 
defendant,  and  he  had  taxed  the  further  costs 
occasioned  by  the  suid  petition,  amounting, 
after  deduction  of  the  deposit  in  the  said 
order  mentioned,  to  the  sum  of  83/.  14*.  3d., 
at  the  sum  of  50/.  2*.,  including  1/.  2s.  6d.  for 
a  suhpuma  and  personal  service  thereof,  but 
which  should  be  deducted  in  case  the  said 
taxed  costs  were  paid  before  such  subpoena 
was  sued  out." 

The  defendant,  who  had  appealed,  being 
out  of  the  jurisdiction,  it  was  useless  suing  out 
any  subpoena  against  him,  and  application  was 
then  made  to  the  clerk  in  court  for  payment 
pursuant  to  the  consent,  which  he  refused 
to  pay,  on  the  ground  that  he  was  not  per- 
sonally liable.  Application  was  then  made  by 
motion  to  the  Lord  Chancellor  against  the 
clerk  in  court  for  payment,  which  motion  was 
refused,  with  costs.  The  Chancellor  declined 
to  give  any  opinion  on  the  construction  to  be 
put  on  the  consent. 

The  question  is,  whether  the  consent 
amounts  to  a  guarantee  to  pay  such  costs  as 
the  defendant  would  be  liable  to  pay  under 
the  Chancellor's  order  made  in  conformity 
with  the  42d  order,  because  there  are  other 
costs  awarded  to  be  paid.  In  the  case  of 
Musun  v.  rritcAard,  12  East,  227,  it  was  held 
that  a  party  signing  a  guarantee,  the  words 
are  to  be  taken  as  strongly  against  the  party  as 
the  sense  of  them  will  admit  of. 

This  case  was  laid  before  counsel,  to  advise 
whether  the  consent  in  question  does  not 
amount  to  a  personal  undertaking  by  the 
clerk  in  court  to  pay  the  50/.  2*.  the  ultra 
coats  as  taxed;  and  if  so,  whether  an  action  J 


at  law  will  not  lie  against  him  for  the  amount 
and  the  costs  of  the  refused  motion. 

His  opinion  is  "  that  the  consent  does  not 
make  the  clerk  in  court  personally  liable,  for 
the  form  *  A.  B.t  clerk  in  court  for  the  peti- 
tioners,' shews  that  he  is  signing  as  agent  or 
clerk  for  his  clients,  not  on  his  own  account. 
But,  secondly,  if  it  is  alleged  to  be  a  guarantee, 
it  contains  no  sufficient  consideration  express- 
ed ;  and  if  it  did,  the  name  of  the  party  with 
whom  the  agreement  is  made  does  not  appear. 
But  if  any  action  could  be  maintained  in  re- 
spect of  the  costs  of  the  appeal,  it  is  clear  it 
could  not  extend  to  the  costs  of  the  refused 
motion,  because  that  was  a  proceeding  adopted 
erroneously  and  without  any  cause." 

The  Lord  Chancellor  ought,  it  is  submitted, 
as  the  matter  has  been  brought  before  him, 
to  put  an  end  to  such  an  order,  for  it  clearly  is 
not  necessary,  unless  the  clerk  in  court  is 
introduced  in  the  light  of  a  surety,  and  per- 
sonally liable.    No  legal  man  can  doubt  that 
the  Court  possesses  a  discretionary  power  to 
give  costs  against  any  party  in  the  suit.  Then 
if  that  is  so,  of  what  use  is  the  order  at  the 
foot  of  the  appeal  and  the  consent  of  the 
clerk  in  Court,  if  it  is  not  meant  to  make  him 
personally  liable  ?  and  why  is  the  fee  of  6s.  Sd. 
to  be  paid  to  him  for  nothing  ? 

The  42d  order  is  positive  to  deposit  20/.,  and 
pay  such  further  costs,  &c.  Now  the  order  at 
the  foot  of  the  petition  of  appeal,  and  the 
consent,  qualifies  this  order  by  introducing  the 
words  "  if  any,"  and  the  words  "  in  respect  of 
any  proceedings  had  since  the  said  decree.1* 

The  clerks  in  court  contend  that  the  words 
"had  since  the  decree,"  do  not  mean  the  costs 
of  appeal,  because  that  is  a  proceeding  "  to  be 
had." 


LAW  OF  ATTORNEYS. 


STRIKING  OPF  THE  ROLL  AT  THE  ATTORNEY'S 
REQUEST. 

It  appears  from  the  following  decision  that  the 
object  an  attorney  has  for  being  struck  otf  the 
roil  need  not  be  stated  on  the  affidavit  in  sup- 
port of  his  application  for  that  purpose. 

Barstoto  moved  that  an  attorney  might  lie 
struck  off  the  rolls  at  his  own  request,  on  an 
affidavit,  stating  that  he  did  not  anticipate  any 
application  being  made  against  him,  but  it  did 
not  state  what  was  the  attorney's  object  in 
being  struck  otf  the  roll.  It  was  submitted 
that  through  it  was  usual  to  state  the  object, 
yet  that  it  was  unnecessary,  and  that  the  appli- 
cation might  therefore  be  granted. 

Patteson,  J. — 1  do  not  know  any  reason  why 
the  object  should  be  stated,  though  it  is  usual 
to  do  so.   The  application  may  be  granted. 

Rule  made.  Ex  parte  Charnuck,  H.  T. 
1839;  1  W.  W.  &  Hod.  548  ;  but  sue  Ex  parte 
Missing-,  Will.  Wol.  &  Dav.  73,  where  an 
opposite  opinion  was  intimated. 


■ 
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1MIACTI8INQ  IN  SEVERAL  COURTS. 

It  hus  been  decided  that  an  attorney,  re-ad- 
mitted in  the  Court  of  Queen's  Bench,  is  by 
such  re-admission  entitled,  under  1  &  2.  Vict, 
c.  45,  to  practise  in  the  other  Courts. 

Martin  moved  to  re-admit  in  this  Court  an 
attorney  who  last  Term  had  been  re-admitted 
in  the  Court  of  Queen's  Bench.  The  statute 
1  &  2.  Vict.  c.  45,  8.  3,  which  enacts  that  attor- 
neys admitted  in  one  Court  shall  be  thereby 
entitled  to  practise  in  the  others,  had  been 
thought  by  the  officer  not  to  apply  to  a  case  of 
re-admission. 

Sed  per  Curiam, — If  he  is  re-admitted  in  the 
Queen's  Bench,  he  is  admitted  in  the  Queen's 
Bench,  and  then  he  may  practise  here.  The 
application  is  unnecessary.  Ex  parte  Thomp- 
son, E.  T.  1839.   5  Bing.  N.  C.  380. 


PARTIES  ENTITLED  BY  SURVIVOR- 
SHIP OR  ACCRUER. 

We  have  received  the  following  report  of  the 

case  of  Murray  v.  Samson,  decided  by  the  Vice 

Chancellor,  on  the  26th  April  last,  and  believe 

its  accuracy  may  be  relied  on. 

This  was  a  petition,  praying  that  the  sum  of 
224/.  1*.  1 1  d.,  being  one  moiety  of 444/.  3*.  lOrf. 
3/.  per  cent,  consols,  standing  in  the  name  of 
the  accountant  general  of  this  court,  in  trust 
in  this  cause,  "  The  account  of  the  defendants 
William  Hamilton,  James  Hamilton,  Jane 
Hamilton,   and    Frederick    Hamilton,  the 
children  of  William  Hamilton;"  and  the  sum  of 
3/.  6*.  7{d-,  being  one  moiety  of  the  sum  of 
61.  13*.  3d.,  cash  in  the  bank,  placed  to  the 
credit  of  the  like  account,  should  be  transferred 
and  paid  to  the  petitioner,  James  Hamilton; 
and  that  the  sum  of  224/.  1*.  1  \d.t  31.  per  cent, 
consols,  being  the  other  moiety  of  the  said 
444/.  3*.  \0d.,  and  3/.  6*.  7\d.,  being  the  other 
moiety  of  the  said  6/.  13*.  3d.  cash,  should  be 
paid  and  transferred  to  the  petitioner  Thomas 
Jarvis,  in  right  of  the  defendant  Jane  Isabella, 
his  wife,  formerly,  Jane  Isabella  Hamilton, 
Spinster. 

The  petition  set  forth  that  by  a  decretal 
order  made  in  this  cause,  bearing  date  the  7th 
day  of  July,  1830,  it  was  amongst  other  things 
declared,  that  the  sum  of  2C00/.  due  by  the 
defendant  William  Hamilton  to  the  testatrix 
at  the  time  of  her  decease,  was  to  be  considered 
as  part  of  the  residue  of  the  estate ;  and  that 
the  residue  of  the  said  testatrix's  estate  ou^ht 
to  be  considered  divided  into  three  equal  parts  ; 
and  that  the  defendants  William  Hamilton, 
J ames  Hamilton,  Jane  Isabella  Hamilton,  and 
Frederick  Hamilton,  the  children  of  the  defen- 
dant William  Hamilton,  were  entitled  to  one- 
third  part  of  such  residue ;  and  that  the  said 
sum  of  2000/.  was  to  be  taken  as  part  of  such 
third  part  thereof;  and  it  was  also  declared 
tli  at  the  said  defendants,  the  children  of  the 
<J«fendant  Robert  Hamilton,  and  the  chil- 


dren of  the  defendant  William  Hamilton, 
took  vested  interests  in  their  shares  of  such 
residue  on  attaining  their  ages  of  twenty- 
one  years ;  and  it  was  ordered  that  one-third 
part  of  the  residue  of  the  7092/.  8*.  2d. 
3  per  cent,  consols,  after  the  sale  of  part 
thereof  as  thereinbefore  directed,  and  122/. 
14*.  10</.  one-third  part  of  368/.  4s.  6d.  cash, 
when  paid  in  as  thereinbefore  also  directed, 
should  be  carried  over  to  an  account  in  this 
cause,  entitled  "  The  account  of  the  defen- 
dants William  Hamilton,  James  Hamilton, 
Jane  Hamilton,  and  Frederick  Hamilton,  the 
children  of  William  Hamilton,  subject  to 
the  further  order  of  the  Court:"  And  it 
was  ordered,  that  after  the  carrying  over  as 
thereinbefore  directed  to  the  before  mentioned 
account,  aud  after  payment  of  the  sum  therein 
also  directed,  the  residue  of  any  cash  which 
might  be  in  the  bank  placed  to  the  credit  of 
the  defendants  William  Hamilton,  James  Ha- 
milton, Jane  Hamilton,  and  Frederick  Hamil- 
ton, the  children  of  William  Hamilton,  should 
be  laid  out  in  the  purchase  of  3  per  cent, 
consols  in  their  names,  and  with  the  privity  of 
the  said  Accountant  General,  in  trust  in  this 
cause,  to  the  like  account,  subject  to  the  further 
order  of  the  Court. 

That  by  certain  orders,  bearing  date  respec- 
tively the  22d  day  of  December,  1830,  and 
30th  day  of  November,  1833,  the  shares  of  the 
said  William  Hamilton,  James  Hamilton,  and 
Jane  Isabella  Hamilton,  were  ordered  to  be 
paid  to  them,  they  the  said  William  Hamilton, 
James  Hamilton,  and  Jane  Isabella  Hamilton, 
having  respectively  attained  their  age  of  twenty- 
one  years. 

That  on  the  27th  day  of  February,  1834,  the 
said  Jane  Isabella  Hamilton  intermarried  with, 
and  that  she  was  then  the  wife  of  the  petitioner 
Thomas  Jarvis. 

That  on  the  5th  day  of  January,  1838,  the 
said  William  Hamilton  the  son,  died  intestate, 
leaving  the  said  defendants,  William  Hamilton, 
the  father,  James  Hamilton,  Jane  Isabella 
Jarvis,  and  Frederick  Hamilton,  him  surviving. 

That  letters  of  administration  of  the  estate 
of  William  Hamilton,  deceased,  had  been 
granted  to  his  Father  William  Hamilton,  and 
who  had  thereby  become  and  was  his  legal 
personal  representative. 

That  after  the  death  of  the  said  William 
Hamilton,  the  said  Frederick  Hamilton  died 
without  having  attained  his  age  of  twenty-one 
years,  leaving  the  said  William  Hamilton,  the 
father,  James  Hamilton,  and  Jane  Isabella 
Jarvis,  his  brother  and  sister,  him  surviving. 

That  there  was  standing  to  the  credit  of  said 
Frederick  Hamilton,  deceased,  the  sum  of 
444/.  3*.  lOd.  consols,  and  in  cash  6/.  13*.  3d. 

That  the  petitioners  James  Hamilton  and 
Thomas  Jarvis,  in  right  of  the  said  Jane 
Isabella  his  wife,  as  the  only  two  surviving 
children  of  the  said  William  Hamilton,  had 
become  and  were  entitled  under  and  by  virtue 
of  the  will  of  the  said  testatrix,  to  the  said 
share  of  the  *aid  Frederick  Hamilton  deceased, 
in  equal  moieties. 

Mr.  Teed,  for  the  petitioners,  contended  that 
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as  they  were  the  only  two  surviving  children 
living  at  the  decease  of  Frederick  Hamilton, 
they  were  entitled  to  his  share  equally  between 
them. 

Mr.  Knight  Bruce  appeared  for  William 
Hamilton,  the  father  and  representative  of  his 
deceased  son  William,  and  on  his  behalf  sub- 
mitted that  the  father  and  personal  represen- 
tative of  the  son  who  died  after  having  attained 
twenty-one  years  was  entitled  to  participate 
with  the  petitioners  in  Frederick's  share,  for 
he  contended,  that  to  entitle  the  petitioners  to 
the  fund  equally  between  them,  the  youngest 
son  must  have  lived  to  attain  twenty-one  years, 
which  he  did  not  do,  and  the  fund  must'  con- 
sequently be  divisible  into  thirds. 

The  Vice  Chancellor,  after  reading  the  words 
of  the  will,  the  petition,  and  the  report  of  the 
case,  3  Sim.  356,  said  that  he  thought  the 
shares  of  the  children  should  have  been  paya- 
ble after  the  youngest  child  had  attained  twen- 
ty-one years,  but  as  three  of  such  children  had 
attained  twenty-one,  and  had  received  their 
shares,  it  only  remained  for  him  to  say  who  were 
the  parties  entitled  to  the  share  of  the  youngest 
child,  who  had  died  under  twenty-one ;  whether 
the  petitioners  as  the  two  surviving  children, 
were  entitled  to  it  between  them,  or  whether 
the  father  of  a  deceased  son,  who  died  after 
having  attained  the  age  of  twenty-one  years, 
was  also  entitled,  and  he  was  of  opinion  that 
the  representatives  of  the  deceased  son  who 
died  after  he  had  attained  twentv-one,  was  en- 
titled with  the  petitioners ;  and  ordered  the 
fund  in  question  to  be.  divided  into  thirds. 


SELECTIONS 
FROM  CORRESPONDENCE. 


FRIVOLOUS  DEFENCES. 

Sir, 

Among  the  many  defects  in  the  law,  perhaps 
the  most  growing  evil  is  the  system  of  plead- 
ing adopted  by  defendants  for  delay;  and  as  it 
is  an  evil  which  owes  its  birth  to  the  ingenuity 
of  pleaders  and  attorneys,  I  think  for  the 
honour  of  the  profession  it  onght  to  be  re- 
medied, and  the  Law  Institution  ought  to  bring 
it  before  the  Judges,  and  by  their  united  en- 
deavours to  destroy  the  mischief  without  inva- 
lidating the  means  of  a  real  defence.  The 
following  are  some  few  examples  of  the  sys- 
tem : — 

An  acceptance  is  due  just  after  Trinity  Term. 
Defendant  knows  you  must  try  (if  you  wish 
judgment  before  November)  at  one  of  the 
assizes,  he  therefore  pleads  he  did  not  accept ; 
by  this  means  he  gets  six  weeks  or  two  months 
grace  at  a  calculated  expence.  Just  before  the 
trial,  or  perhaps  at  an  earlier  day,  he  offers 
you  a  cognovit,  payable  as  soon  as  you  can  get 
judgment :  thus  prostituting  the  time  which  is 
allowed  for  an  honest  defence  to  merely  gain- 
ing time  to  suit  his  own  purposes,  without 
regard  to  the  inconvenience  and  risk  of  costs 
to  which  he  puts  the  plaintiff. 


Another  plan  where  the  acceptance  is  dne 
as  before  mentioned,  is  to  plead  such  picas  as 
are  demurrable  ;  or  if  you  reply,  cause  you  to 
reply  double;  and  then  defendant  demurs: 
thus  in  either  case,  obtaining  a  demurrer  and 
throwing  you  over  to  November,  or  you  must 
risk  a  summons  to  set  aside  the  demurrer  as 
frivolous;  and  as  all  these  pleas  are  drawn  with 
a  view  to  evade  being  palpably  frivolous,  and 
require  argument  to  prove  them  so,  no  pru- 
dent attorney,  unless  he  is  deeply  versed  in 
special  pleading,  would  attend  such  summons 
except  by  counsel.  If  your  summons  is  dis- 
missed, (which  most  of  the  Judges  will  do  if 
the  demurrer  will  bear  the  slightest  argument) 
you  are  thus  fully  fixed  until  November,  un- 
less the  bill  happens  to  have  been  given  the 
plaintiff  for  goods,  and  you  can  prove  their 
order  and  delivery ;  then  you  may  enter  a  nolli 
presegui  as  to  your  bill  count,  and  proceed  oa 
your  other  counts ;  but  you  can  only  do  this 
on  payment  of  costs  as  to  that  count.  Thus 
defendant  either  gains  time,  or  makes  you  pay 
costs  to  some  extent  for  pursuing  your  just 
claim. 

Another  plan  is  to  find  out  some  old  statute 
affecting  the  question  in  dispute,  and  plead 
that  in  bar  with  other  pleas  which  may  invite  a 
demurrer.  For  instance, — to  a  tailor's  bill, 
admit  the  debt,  but  plead  in  bar  that  the  con- 
tract is  in  contravention  of  a  statute  of  (I  think) 
Elizabeth,  which  prevents  other  than  metal 
buttons  (the  act  being  in  favour  of  the  Bir- 
mingham trade)  being  allowed  to  be  put  on 
cloth. 

The  remedy  for  all  these  kinds  of  pleas  which 
I  would  suggest  is,  that  all  pleas  in  answer  to 
book  debts  and  bills  of  exchange,  and  con- 
tracts under  seal,  should  be  verified  by  affi- 
davit, unless  otherwise  ordered  by  Judge  on 
summons;  and  at  present  it  appears  to  me 
this  exception  would  be  sufficient  for  all  prac- 
tical and  really  honest  defences. 

These  bints  are  given  to  you,  Mr.  Editor, 
to  lay  before  the  public  in  any  shape  vou 
please.  What  I  seek  is,  that  the  profession 
should  not  be  charged  (for  the  acts  of  a  few) 
with  employing  their  skill  to  defend  the  dis- 
honest debtor  to  the  injury  of  his  real  creditor. 
An  Occasional  Contributor. 


ATTESTATION  OF  WARRANT  OF  ATTORNEY 
AND  COGNOVIT. 

Witnett  to  the  due  execution  of  this  warrant 
of  attorney  and  defeazance  respectively  for  ot 
this  cognovit  actionem]  by  the  said  A.  B.  on 
the      day  of         ,  one  thousand  eight  hun- 
dred and  thirty-nine,  E.  F.t  of  No.  9,  King's 
Bench  Walk  in  the  Inner  Temple,  London,  one 
of  the  attorneys  of  her  Majesty's  Court  of 
at  Westminster ;  and  G.  H ,y  of  Elm 
Court,  Temple,  London,  clerk  to  Messrs.  L.  M. 
and  N.  O.,  of  the  same  place,  attorneys  at  law : 
And  the  said  E.  F.  hereby  declares  himself  to  ! 
be  the  attorney  of  the  said  A.  B.t  expressly  : 
named  by  the  said  A.  B.t  attending  on  nis  be- 
half and  at  bis  request ;  and  that  he  the  said  j 
E.  K  subscribes  his  name  hereto  as  such  *U  ' 
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torney  and  witness,  and  tbat  he  did  inform  the 
said  A.  B.  the  nature  and  effect  of  this  war- 
rant of  attorney  and  defeazance  respectively 
[or  of  the  said  cognovit]  before  the  execution 
thereof. 

(Signed)  E.  F.t  Attorney  and  Witness. 
G.  H.,  Witness. 

I  submit  it  would'  be  much  better  that  the 
date  of  the  execution  of  the  instrument  should 
appear  in  the  attestation  as  well  as  in  the  affi- 
davit of  the  due  execution. 

A  Solicitor  and  Subscriber. 


sheriffs'  poundage,  &c. 
I  am  told  that  the  sheriff  may,  under  an  act 
lately  passed,  levy  or  take  under  a  ca.  sa.  his 
poundage  and  the  expenses  of  the  execution, 
but  tbat  it  is  illegal  for  an  attorney  to  indorse 
such  a  direction  on  the  ca.  sa.  itself,  although 
he  may  do  so  on  a  fieri  facias.  Is  this  so  ? 
and  if  so,  why  the  difference  ?  How  can  tbe 
sheriff  know  what  to  levy  for  the  expences  of 
the  writ  of  execution,  the  amount  of  which 
varies  ?    A  Clerk. 

WHERE  RE-ADMISSION  UNNECESSARY. 

A  young  man  who  was  examined  and  admitted 
an  Attorney  of  the  Courts  of  Westminster  and 
also  in  Chancery  a  term  or  two  ago,  but  who 
has  subsequently  taken  a  Managing  Clerk's 
situation  for  two  or  three  years,  wishes  to  know 
if  he  will  be  subject  to  re-admission,  or  re- 
examination and  re-admission,  if  he  does  not 
take  out  his  annual  certificate  for  that  period, 
or  whether,  never  having  taken  out  his  certificate, 
he  will  be  enabled  to  do  so  without  re-admis- 
sion and  payment  of  arrear  of  duty  at  the 
expiration  ef  his  engagement  as  managing 
Clerk.  E.  B. 

[It  is  clear  that  no  re-examination  will  be 

necessary,  and  we  think  no  re-admission  will  be 

requisite  if  the  party  does  not  in  any  respect 

practise  as  an  Attorney,  and  has  never  taken 

out  a  certificate.   See  13  L.  O.  259,  and  Est 

parte  Jones,  2  Dowl.  Pr.  C.  551;  Ex  parte 

Marshall,  6  lb.  526.  Ed.] 


SUPERIOR  COURTS. 


&nrtr  €^mttUat'i  Court. 

LEASE  BY  PAROL. — APPORTIONMENT  OF 
RENTS. — CONSTRUCTION  OF  ACT, 

4  &  5  W.  4,  c  22. 

^4  lunatic's  estates  in  fee  were  let  by  parol 
agreement  from  year  to  year,  the  rents 
payable  half-yearly  at  Lady-day  and  Mi- 
chaelmas, and  the  lunatic  died  in  June : 
Held,  that  the  proportion  of  the  half-year's 
rents  from  the  last  Lady-day  before  the 
lunatic's  death  up  to  the  day  of  his  death, 
teas  not  apportionable  under  the  act  4.£f  5 
W.  4,  c.  22. 

This  was  a  petition  presented  under  the  act 
4  &  5  W.  4,  c.  22,  intkled  "  Au  act  to  amend 


an  act  of  the  11th  Q.  2,  respecting  the  appor- 
tionment of  rents,  annuities,  and  other  peri- 
odical payments."  The  petition  stated,  among 
other  things,  tbat  Thomas  Markby  was  duly 
found  a  lunatic  in  the  year  1 79/,  and  the  care 
of  him  was  committed  to  Edward  Gilham,  upon 
whose  decease  in  the  year  1815,  the  petitioner 
William  Henry  Markby  was  duly  appointed 
committee  of  the  person  and  estate  of  the  said 
lunatic.   That  the  lunatic  died  on  the  28th 
day  of  June,  1838,  and  by  an  order  of  this 
Court,  made  on  the  10th  of  October  last,  it 
was  referred  to  the  Master  to  take  and  pass 
petitioner's  accounts :  That  the  Master,  by  his 
report  dated  last  March,  stated  among  other 
things,  that  the  proportional  part  of  the  rents 
of  the  lunatic's  real  estates  from  Lady-day, 
1838,  to  the  day  of  his  death  was  196/.  11*.  9d. 
And  by  affidavits  laid  before  him,  he  found 
that  all  the  lunatic's  real  estates  were  let  to 
tenants  from  year  to  year,  without  any  leases, 
agreements  or  instruments  in  writing  between 
thein  and  the  lunatic  or  his  committee,  and 
the  rents  became  due  at  Lady-day  and  Michael- 
mas in  every  year,  and  they  were  received 
by  the  petitioner  up  to  Lady-day,  1838,  and 
he  had  not  received  any  subsequently :  That 
after  the  lunatic's  death,  Edward  Gilham  Mark- 
by,  his  heir-at-law,  entered  into  possession  of 
his  real  estates,  and  claimed  all  the  rents  from 
Lady-day,  1S38,  to  the  day  of  the  lunatic's 
death  as  not  apporlionable  between  the  luna- 
tic's personal  representative  and  the  heir-at- 
law*  and  therefore  the  petitioner  forbore  to 
collect  the  same ;  That  on  the  4th  of  July, 
1838,  administration  with  the  will  of  the  luna- 
tic annexed,  was  granted  to  the  petitioner, 
and  he  thereby  became  the  lunatic's  sole  per- 
sonal representative,  and  he  was  advised  that 
the  said  proportion  of  the  rents  of  the  lunatic's 
real  estates,  which  accrued  due  from  Lady- 
day,  1838,  to  the  lunatic's  death  on  the  28th 
of  June,  was  apportionable  under  the  act  4  & 
5  W.  4,  c.  22,  and  that  petitioner,  as  personal 
representative  of  the  lunatic,  was  entitled  there- 
to.  The  petitioner  prayed  for  an  order  on  the 
heir-at-law  to  pay  the  said  sum  of  196/.  11*.  9d. 
to  the  petitioners. 

Mr.  Sidebottom  for  the  petitioner.— The 
lunatic  had  been  tenant  in  fee  of  lands  in  Cam- 
bridgeshire, which  had  been  let  by  parol  demise 
to  tenants  from  year  to  year.  Rents  reserved 
on  parol  demises  were,  on  the  substantial  and 
grammatical  construction  of  the  act,  equally 
apportionable  as  if  they  had  been  reserved  by 
an  indorsement  in  writing.  The  act  was 
passed  to  remove  doubts  that  were  enter- 
tained "  whether  the  provisions  of  the  act 
11  G.  2,  c.  19,  applied  to  all  cases  in  which 
the  interests  of  tenants  determined  on  the 
death  of  the  person  by  whom  such  interests 
were  created,  and  on  the  death  of  any  life  or 
lives  for  which  such  person  was  entitled  to  the 
lands  demised;"  and  it  recited  that  "  whereas 
by  law  rents,  annuities,  and  other  payments 
due  at  fixed  or  stated  periods  are  not  appor- 
tionable, except  express  provision  be  made  for 
the  purpose,  from  which  it  often  happens  that 
persons  (and  their  representatives),  whose  in- 
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come  is  wholly  or  principally  derived  from 
these  sources,  by  the  determination  thereof 
before  the  period  of  payment  arrives,  are  de- 
prived of  means  to  satisfy  just  demands,  and 
other  evils  arise  from  such  rents,  &c.  not 
being  apportionable,  which  evils  require  re- 
medy," and  then  it  was  enacted,  "  that  rents 
reserved  and  made  payable  on  any  demise  or 
lease  of  lands,  &c.  which  have  been  and  shall 
be  made ;  and  which  leases  or  demises  deter- 
mined or  shall  determine  on  the  death  of  the 
person  making  the  same  (although  such  person 
wa3  not  strictly  tenant  for  life  thereof),  or  on 
the  death  of  the  life  or  lives  for  which  such 
person  was  entitled  to  such  hereditaments, 
shall,  so  far  as  respects  the  rents  reserved  by 
such  lenses,  and  the  recovery,  &c.  be  considered 
as  within  the  provision  of  the  said  recited  act." 
Now  that  section  did  not  require  the  leases  or 
demises  to  be  in  writing.    A  lease  properly 
signifies  "  a  demise  or  letting  of  lands,  and  it 
is  sometimes  made  by  record,  as  by  tine; 
sometimes  by  writing,  and  is  then  called  a 
lease  by  indenture ;  and  sometimes  also  it  is  by 
word  of  mouth,  tcithout  any  writing,  and  then 
il  is  called  a  lease  parol,  and  hence  the  division 
of  a  lease-parol  and  a  lease  in  writing."*  The 
second  section  of  the  act  applied  to  tenants  in 
fee,  such  as  the  deceased  lunatic.   The  words 
of  that  section,  on  the  true  construction  and 
grammatical  reading  of  them,  did  not  require 
the  letting  of  the  lands  to  be  by  lease  in 
writing,  no  more  than  the  first  section  did, 
and  it  was  clear  that  rents  reserved  on  parol 
leases  were  apportionable  under  the  act.  By 
the  second,  it  is  enacted  that  "  from  and  after 
the  passing  of  this  act  all  rents  service,  re- 
served on  any  lease  by  a  tenant  in  fee,  or  for 
any  life  interest,  or  by  any  lease  granted  under 
any  power,  (and  which  leases  shall  have  been 
granted  after  the  passing  of  this  act),  and  all 
rents  charge  and  other  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions,  and 
all  other  payments  of  every  description  in  the 
United  Kingdom  of  Great  Britain  and  Ireland 
made  payable  or  coming  due  at  fixed  periods 
under  any  instrument  that  shall  be  executed 
after  the  passing  of  this  act,  or  (being  a  will  or 
testamentary  instrument),  that  shall  come  into 
operation  after  the  passing  of  this  act,  shall  be 
apportioned  to  and  in  such  manner  that  on  the 
death  of  any  person  interested  in  any  such  rents, 
&c,  or  other  payments  as  aforesaid,  or  in  the 
estate,  &c.  from  or  in  respect  of  which  the 
same  shall  be  issuing  or  derived,  or  on  the  de- 
termination by  any  means  whatsoever  of  the 
interest  of  any  such  person,  he,  she,  his  or  her 
executors,  administrators,  or  assigns,  shall 
be  entitled  to  a  proportion  of  such  rents,  &c. 
according  to  the  time  which  shall  have  elapsed 
from  the  commencement  or  last  period  of  pay- 
ment thereof  respectively,  &c."    The  first 
clause  of  the  section,  "  all  rents  service,  re- 
served on  any  lease  by  a  tenant  in  fee  &c,  and 
which  leases  shall  have  been  granted  after  the 
passing  of  this  act,"  applies  to  the  rents  in 
question  in  this  case,  and  they  "  shall  be  ap- 

a  cJliep.  Touch.  266  &  267- 


portioned  so  and  in  such  manner,  &c."  But 
the  next  clause  or  division,  and  all  rents  charge 
and  other  rents,  annuities,  pensions  &c,  is 
qualified  by  the  words  "made  payable  on 
coming  due  at  fixed  periods  under  any  instru- 
ment that  shall  be  executed  after  the  passing 
of  this  act,"  for  rents  charge,  annuities  &e., 
being  things  lying  iu  grant,  require  an  instru- 
ment in  writing  to  make  or  pass  thetn.  The 
word  "  lease  "  in  the  first  division  of  the  section 
does  not  refer  to  the  words  "instrument  in 
writing"  in  the  second  division.  Tbey  mean 
different  things :  the  legislature  would  other- 
wise be  guilty  of  tautology. 

AJr.  Bet  hell  for  the  heir-at-law.— By  the 
common  law  there  was  no  apportionment. 
The  question  is,  whether  the  heir's  common 
law  right  was  taken  away  by  the  statute.  He 
read  the  two  first  divisions  of  the  section,  and 
said  the  words  "  made  payable  on  coming  due 
at  fixed  periods  under  any  instrument  that  shall 
be  executed,"  referred  to  all  the  rents  and 
other  payments  before  enumerated,  and  no 
rents  that  were  not  reserved  by  au  instrument 
executed,  that  is,  by  a  written  agreement,  shall 
be  apportioned.  1  hat  was  the  true  reading  of 
the  section. 

The  Lord  Chancellor  stopped  Mr.  Bethell, 
and  having  perused  the  act,  observed,  that  "all 
rents  service  reserved  on  any  lease,"  must  he 
qualified  by  the  words  "any  instrument  that 
shall  be  executed  after  the  passing  of  this  act," 
which  words  refer  to  all  the  rents  and  other 
payments  before  enumerated.  A  lease,  the 
first  and  most  worthy  of  all,  must  be  an  instru- 
ment executed,  that  is,  in  writing,  in  order  to 
make  the  rent  reserved  in  it  apportionable 
under  the  act. 

Petition  dismissed. — In  re  Markby,  Sittings 
at  Lincoln's  Inn,  August  10th,  1839. 


[Before  the  Four  Judges.] 

PRACTICE.— ATTACHMENT  FOR  CONTEMPT.— 

COSTS. 

A  person  served  with  a  subpoena  duces  tecum 
has  nrt  right  to  exercise  his  judgment  on  the 
question  whether  the  documents  required 
to  be  produced  are  admissible  in  evidence 
or  not. 

The  Court  will  not  make  a  rule  for  an  attach- 
ment against  a  witness  for  not  obeying  a 
subpoena  duces  tecum  absolute  in  a  case 
where  no  intended  contempt  of  the  Court  is 
shewn,  and  where  the  party  applying  for 
the  attachment  cannot  shew  that  he  has  suf- 
fered injury  from  the  non-production  of  the 
documents. 

But  in  such  a  case,  though  the  rule for  attach- 
ment may  be  discharged,  it  will  be  dis- 
charged without  costs. 

The  Attorney  General  shewed  cause  against 
a  rule  for  an  attachment  which  had  been  ap- 
plied for  agaiust  the  defendant,  ou  the  ground 
that  he  had  not  produced  in  a  cause  of  O'MaL 
ley  Incin  v.  The  Marquis  of  Normanby,  pur- 
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suant  to  the  directions  of  a  subpana  duces 
tecum,  certain  papers  stated  to  be  in  his  office. 
The  affidavits  in  support  of  the  application  set 
forth  that  on  the  2d  of  December,  1834,  one 
Robert  Johnston  wrote  a  letter  concerning 
Irwin  to  the  then  chief  Secretary  for  Ireland, 
and  that  Irwin  believed  such  letter  to  be  in  the 
Home  Office  in  this  country.   This  was  ihe 
first  of  the  documents  which  the  defendant 
had  been  required  to  produce.    Another  was 
an  address  from  Irwin  to  the  Queen,  a  pctiiion 
to  her  Majesty,  and  extracts  from  an  affidavit 
used  on  an  indictment  for  perjury  in  Ireland. 
The  answer  to  this  application  was,  that  the 
documents  thus  required  to  be  produced,  were 
in  law  utterly  inadmissible  in  evidence  in  the 
cause  in  which  the  present  defendant  had  been 
required  to  produce  them.    It  was  also  sworn 
that  some  of  the  papers  required  were  not,  and 
never  had  been,  under  the  controul  of  this  de- 
fendant, or  deposited  in  the  office  of  which  he 
was  at  the  head.    Some  of  them  had  been  de- 
posited in  the  office  of  the  Treasury,  and  were 
in  Court  in  the  possession  of  another  witness, 
who  was  not,  however,  called  on  to  produce 
them. 

Mr.  O.  M.  Irwin  in  person  addressed  the 
Court  in  support  of  the  rule. 

Lord  Denman,  C.  J. — These  documents  were 
Inadmissible  in  evidence,  in  the  cause  in  which 
the  subpoena  duces  tecum  was  issued.  Mr.  Irwin 
therefore,  did  not  suffer  from  their  non-pro- 
duction.  The  rule  must  consequently  be  dis- 
charged, but  not  with  costs;  for  though jthe 
defendant  has  not  been  guilty  of  such  miscon- 
duct as  to  subject  himself  to  an  attachment, 
still  a  person  subpoened  as  a  witness  has  no 
right  to  exercise  his  discretion  in  deciding 
whether  documents  which  he  is  commanded 
to  produce  are  admissible  in  evidence  or  not. 
He  ought  to  bring  them  to  Court,  and  if  he 
objects  to  produce  them,  ought  to  submit  his 
objections  to  the  Judge. 
Mr.  Justice  Littledute  concurred. 
Mr.  Justice  Patteson.—  It  is  not  of  course 
that  an  attachment  should  issue  against  a  wit- 
ness for  not  appearing  at  a  trial.    Uuless  it  is 
made  out  that  he  was  clearlv  in  contempt,  the 
attachment  will  not  go.   There  is  no  proof 
that  such  was  the  fact  here.    It  is  one  thing 
not  to  obey  a  writ  of  the  Court,  and  another 
to  be  guilty  of  a  contempt  of  Court  in  not 
obeying  it.    It  is  certainly  the  duty  of  a  wit- 
ness to  attend  with  the  required  documents,  if 
they  are  in  his  possession ;  and  it  is  for  the 
Court  to  judge  whether  such  documents  shall 
be  produced.    In  the  first  instance,  the  person 
served  with  the  subpujna  must  obey  the  writ ; 
but  still,  if  it  be  shewn,  as  it  is  here,  that  the 
party  applying  for  the  attachment  has  not  sus- 
tained any  injury  whatever  from  the  non-pro- 
duction of  the  documents  by  the  witness  against 
whom  the  attachment  is  moved,  the  attachment 
will  not  issue. 

Mr.  Justice  Williams  concurred. 
Rule  discharged,  but  without  costs. — The 
queen  v.  Lord  John  Russell,  T.  T.  1839. 
Q.  B.  F.  J. 


BILLS  OF  EXCHANGE. — INSOLVENT. — NOTICE. 

In  an  action  on  bills  or  notes,  where  a  de- 
fendant sets  up  his  discharge  under  the 
Insolvent  Act,  and  the  question  turns  on 
the  sujiciency  of  the  notice  given  to  the 
creditor,  the  jury  must  have  their  attention 
directed  not  only  to  the  40th  section  of  the 
7  G.  4,  c.  57,  (the  Insolvent  Debtors'  Act), 
which  prescribes  the  sort  of  notice  to  be 
given  to  the  creditor,  but  also  to  the  63d 
section  of  that  statute,  which  declares  that 
the  prisoner  shall  have  the  benefit  of  the 
statute  unless  in  his  description  he  has  been 
guilty  of"  any  culpable  negligence,  fraud, 
or  evil  intention." 

This  was  an  action  upon  two  promissory 
notes.    The  notes  were  made  payable  to  J.  A. 
Frampton,  Esq.,  and  were  drawn  on  the  20th  of 
April,  1832,  payable  twelve  and  fifteen  months 
after  date,  for  the  several  sums  of  30/.  and  65/., 
with  interest,  The  defendant  set  up,  at  the  trial 
before  Lord  Denman,  at  Westminster,  in  answer 
to  the  action,  the  fact  that  he  had  been  declared 
an  insolvent  debtor,  and  had  given  the  plaintiff 
notice  of  his  taking  the  benefit  of  the  act.  It 
appeared  that  the  notice  contained  in  the  sche- 
dule was  in  the  following  terms : — Messrs. 
Frampton  and  Co.,  of  New  Inn,  London, 
attorneys  at  law,  108/.  14*.  6d.  (1832),  dis- 
puted, not  having  received  the  value  thereof." 
It  was  stated  that  there  was  no  debt  due  from 
the  defendant  to  the  firm,  nor  had  there  been 
any  transactions  between  them.   There  was  no 
proof  given  that  any  notice  had  in  fact  reached 
the  hands  of  the  plaiutiff,  though  a  notice, 
founded  on  this  description  in  the  schedule, 
had  been  sent  to  Messrs.  Frampton  &  Co. 
It  was  therefore  contended,  on  the  part  of  the 
plaintiff,  that  the  description  of  the  notes 
not  being  given  in  the  schedule,  and  the  notice 
not  having  been  addressed  to  the  real  creditor, 
but  to  a  firm  to  which  the  defendant  was  not 
at  all  indebted,  the  plaintiff,  though  happen- 
ing to  be  a  member  of  that  firm,  could  not  be 
considered  barred  from  maintaining  his  action 
for  his  private  debt  by  such  iuaccurate  notice. 
The  learned  Judge  left  the  case  to  the  jury  on 
the  40th  section  of  the  7  O.  4,  c.  57,»  desiring 
the  jury  to  say  whether,  in  fact,  the  descrip- 
tion was  not  sufficient.    The  jury  answered 
that  question  in  the  negative,  and  returned  a 
verdict  for  the  plaintiff.   A  rule  had  since 
been  obtained  to  set  aside  that  verdict,  and 
have  anew  trial,  on  the  ground  of  misdirection. 

Mr.  Erie  and  Mr.  Henderson  shewed  cause. 
The  question  was  properly  left  to  the  jury. 
There  was  nothing  in  the  "schedule  to  satisfy 
the  terms  of  the  40th  section  of  the  statute,  or 
to  secure  to  the  real  creditor  a  notice  that  his 
debtor  was  about  to  take  the  benefit  of  the 


l 


a  By  which  it  is  enacted.  "  that  every  pri- 
soner who  shall  apply  for  relief  under  this  act, 
shall,  &c.  deliver  a  full  and  true  description 
of  all  debts  due  or  growing  due  from  such 
prisoner  at  the  time  ot  filing  such  petition,  and 
of  all  and  every  person  to  whom  such  prisoner 
shall  be  iudehted,  together  with  the  nature 
and  amount  of  such  debts  respectively." 
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Insolvent  Act.  [Mr.  Justice  Littledale. — 
Would  not  the  words  "  not  having  received 
the  value  thereof,"  inform  the  party  to  whom 
the  notice  was  sent,  that  the  debt  was  in  re- 
spect of  bills  or  notes  ?]  It  might  awaken  the 
suspicions  of  an  astute  mind,  but  not  those  of 
an  ordinary  person.  But  even  then  there  was 
no  such  description  of  the  notes  as  to  lead 
the  plaintiff  to  identify  the  debt  as  one  which 
was  owing  to  him  personally.  The  notes  were 
not  set  forth,  though  the  statute  require*  "  a 
full  and  true  description  of  all  debts,  with  the 
nature  of  the  debt  and  the  amount."  The  case 
of  Niat  v.  Nicholson,*1  was  adverted  to  at  the 
trial;  and  the  question  was  left  to  the  jury  on 
the  authority  of  that  case,  and  of  Forman  v. 
Drew,c  and  Wood  v.  JowettA  All  these  cases 
shew  that  the  question  of  sufficiency  of  descrip- 
tion is  a  question  for  the  jury,  and  here  it  was  left 
to  them,  and  they  have  properly  decided  it. 

Mr.  Kelly  in  support  of  the  motion. — The 
real  question  here  is,  whether  the  statement  of 
the  debt  in  the  schedule  is  intended  to  deceive 
the  creditor,  or  is  calculated  to  do  so.  That 
may  be  a  question  for  the  jury,  but  it  is  one 
which  they  must  answer  with  reference  to  the 
provisions  of  the  statute.  As  to  the  facts  of 
the  case,  it  is  clear  that  Mr.  Frampton  knew 
that  he  was  a  creditor  of  Champney's ;  as  the 
notice  was  sent  to  the  firm  of  which  he  was  a 
member,  he  must  be  taken  to  have  received  it. 
Was  it  possible  then,  for  him  to  be  deceived 
by  its  terms  ?  The  date  of  1832  was  given,  and 
he  must  have  known  that  he  held  notes  of  the 
defendant's  made  in  that  year,  and  remaining 
unpaid,  and  the  principal  sum  due  on  those 
notes,  and  interest,  made  up  the  sum  of 
108/.  14*.  6d.  There  was  amply  sufficient 
matter  in  the  notice  to  have  awakened  his  at- 
tention, but  at  all  events,  the  jury  in  consider- 
ing the  question  of  the  sufficiency  of  the  notice, 
ought  to  have  had  their  attention  directed  to 
the  63rd  section  of  the  statute.  By  that  sec- 
tion it  is  declared  that  "  whereas  it  may  some- 
times happen  that  a  debt  of,  or  claim  upon, 
or  balance  due  from  such  prisoner  as  aforesaid, 
may  be  specified  in  his  schedule  so  sworn  to 
as  aforesaid,  at  an  amount  which  is  not  exactly 
the  actual  amount  thereof,  without  any  culp- 
able negligence  or  fraud  or  evil  intention  on 
the  part  of  such  prisoner,  be  it  enacted,  that 
in  such  case,  he  shall  be  entitled  to  all  and 
every  benefit  and  protection  of  this  act."  The 
defendant  did  not  receive  the  benefit  of  this 
section,  which  ought  to  have  been  brought  to 
the  consideration  of  the  jury,  who  ought  to 
have  been  called  on  to  say  whether  there  had 
been  "  any  culpable  negligence,  fraud,  or  evil 
intention  "  on  the  part  of  the  defendant. 

Per  Curiam. — The  attention  of  the  jury 
ought  to  have  been  directed  to  the  63rd  as  well 
as  to  the  40th  section,  and  they  ought  to  have 
been  called  on  to  consider  the  case  with  refer- 
ence to  the  question  of  culpable  negligence  or 
fraud. 

Rule  absolute. — Frampton  v.  Champneys, 
T.  T.  1839.   Q.  B.  F.  J. 

b  2  Car.  &  P.  120 ;  1  Ry.  &  Moo.  322. 
c  4  Barn.  &  Cres.  1 5.         d  Id.  20,  n. 


'i  JBcnr!>  Sractta  Court. 

SUING  IN  FORMA  PAUPERIS.— COUNSEL'S 
CERTIFICATE. 

7i  a  plaintiff'  desires  to  be  admitted  to  sue 
in  formft  pauperis,  and  by  prochein  amy, 
the  two  objects  may  be  gained  by  one 
motion. 

Counsel's  certificate  of  a  pauper  plaintiff  hoe- 
ing a  good  cause  of  action  is  intended  for 
the  information  of  the  Court,  and  a  rule  ad- 
mitting  a  plaintiff  to  sue  as  a  pauper,  need 
not  be  drawn  up  on  reading  such  an  instru- 
ment. 

Tindale  moved  for  a  rule  to  admit  the  plain- 
tiff to  sue  in  formd  pauperis,  and  by  prochein 
amy.  It  was  submitted  that  the  two  object* 
might  be  gained  by  one  application. 

Williams,  J.,  granted  a  rule. 

On  a  subsequent  day, 

Channell  obtained  a  rule  for  discharging  that 
obtained  by  Tindale,  on  the  ground  that  the 
plaintiff's  good  cause  of  action  was  not  certi- 
fied by  counsel. 

Tindale  shewed  cause,  and  contended  that 
when  counsel  appeared  in  Court  and  stated 
that  a  good  cause  of  action  existed,  no  certi- 
ficate was  necessary.  The  certificate  was  only 
for  the  information  of  the  Court,  but  when 
that  information  was  given  personally  by  coun- 
sel, that  was  sufficient.  He  had  stated  that 
there  was  a  good  cause  of  action  when  he 
moved,  and  in  point  of  fact  a  certificate  had 
been  handed  in,  but  returned  by  the  officer  of 
the  Court,  on  the  ground  of  its  not  being 
requisite. 

Channell,  contra,  submitted  that  the  practice 
was  the  same  whether  the  certificate  was 
granted  in  Court  or  at  Chambers.  The  certi- 
ficate ought  to  have  been  annexed  to  the 
affidavit  of  the  plaintiff  and  his  petition. 

Coleridge,  J.— There  is  no  doubt  that  the 
certificate  is  a  matter  of  importance ;  but  it  is 
not  for  the  benefit  of  the  defendant,  but  for 
the  information  of  the  Court.  Here  every- 
thing which  is  necessary  has  been  done,  ex- 
cept, as  it  is  alleged,  one  thing,  which  is  the 
drawing  up  of  the  rule  on  reading  the  certi- 
ficate of  counsel.  I  think,  however,  that  the 
officer  was  right  in  not  so  drawing  it  up,  as  it 
is  not  annexed  to  the  affidavit,  or  verified  by 
it.  At  the  same  time,  however,  as  the  certi- 
ficate is  for  the  information  of  the  Court,  all 
has  been  done  that  is  requisite.  The  rule  must 
be  discharged,  but  without  costs. 

Rule  discharged. — Bryant  v.  Wagner,  T.T. 
1839.   Q.  B.P.C. 

JUDGMENT  AS  IN  CASE  OF  A  NONSUIT.— PER- 
EMPTORY UNDERTAKING. 

A  plaintiff"  having  given  a  peremptory  under- 
taking to  try  at  the  first  practicable  sitting 
of  the  Sheriff's  Court,  and  it  appearing 
that  the  sheriff  appointed  Courts  only  on 
application  for  the  trial  of  particular  causes: 
Held,  that  it  was  the  plaintiff's  duty  to  take 
the  proper  means  to  procure  the  trial  of  the 
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cause,  before  the  defendant  procured  judg- 
ment absolute. 

This  was  a  rule  for  setting  aside  judgment 
as  in  case  of  a  nonsuit.  A  rule  for  judgment 
as  in  case  of  a  nonsuit  having  been  formerly 
obtained,  it  was  discharged  on  the  30th  Janu- 
ary, on  the  plaintiffgiving  a  peremptory  under- 
taking to  try  at  the  next  practicable  Court  day, 
before  the  sheriff  of  Hereford.  It  was  shewn 
by  affidavits  that  the  practice  of  the  present 
sheriff  was  to  appoint  Court  days  for  the  trial 
of  causes,  on  the  application  of  the  parties 
only,  and  not,  as  was  the  custom  of  previous 
sheriffs,  to  appoint  certain  general  Court  days. 
In  obedience  to  the  plaintiff 's  undertaking  he 
applied  to  the  sheriff  to  appoint  a  day  for  the 
trial,  and  on  the  25th  April  the  cause  uras 
tried  in  the  absence  of  the  defendant.  The 
latter,  however,  in  Easter  Terra,  previous  to 
the  trial,  obtained  a  rule  absolute  for  judgment 
as  in  case  of  a  nonsuit  after  a  peremptory  in- 
dertaking,  which  it  was  now  sought  to  let 
aside,  on  the  ground  of  irregularity. 

Butt  and  Chundless  shewed  cause,  and  con- 
tended that  if  the  plaintiff  had  thought  fit  to 
apply  to  the  sheriff  to  appoint  a  day  to  try  the 
cause,  before  the  defendant  had  obtained  the 
rule  absolute  for  judgment,  this  motion  roigl  t 
have  been  successful,  but  as  he  fiad  not  dons 
so,  the  judgment  which  had  been  obtained  wa» 
regular,  and  the  rule  must  be  discharged. 

R.  V.  Richards  and  Ogle,  contra. — The  time 
of  proceeding  to  trial  was  sufficiently  early, 
because  there  had  been  no  public  Court  day 
held,  according  to  the  old  practice.  It  was 
the  duty  of  the  defendant,  if  he  desired  to  force 
on  the  trial  of  the  cause,  to  apply  to  the  sheriff 
to  appoint  a  public  day. 

Coleridge,  J. — In  this  case  we  must  see  whe- 
ther there  is  any  irregularity.  The  plaintiff's 
undertaking  was'  to  try  at  the  next  practicable 
Court  day  before  the  sheriff,  and  he  was  bound 
to  perform  it.  By  the  affidavits,  however,  it 
appears  that  he  might  have  made  application 
to  the  sheriff,  and  might  have  had  the  cause 
tried  long  since.  The  plaintiff  was  bound  to 
know  the  practice  of  the  Sheriff's  Court, 
when  he  undertook  to  comply  with  it,  and  it 
was  his  duty,  therefore,  to  get  a  day  appointed 
for  trying  the  cause. 

Rule  discharged.— Sell  v.  Adams,  T.  T. 
1839.   Q.B.  P.C. 

•  

8UIT  IN  CONSISTORIAL  COURT.— PROHIBITION. 

Where  in  a  suit  in  the  Consistorial  Court  for 
tithes  the  defendant  pleaded  a  plea  which 
raised  a  question  beyond  the  jurisdiction  of 
that  Court,  but  afterwards  waived  it,  the 
Court  in  that  stage  of  the  proceedings  re- 
fused to  grant  a  rule  for  a  prohibition. 

Erie  had  obtained  a  rule  for  issuing  a  writ 
of  prohibition  to  the  Consistorial  Court  of  the 
diocese  of  Exeter.  The  suit  was  promoted 
for  the  recovery  of  great  tithes,  by  the  lessee 
of  the  tithing  garb  of  the  rectory  of  Salcombe 
Regis,  against  the  defendant,  a  parishioner 
and  inhabitant  and  occupier  of  titheable  lands 
within  that  parish.   The  defendant  pleaded  in 


bar  to  the  libel,  admitting  the  character  of 
the  plantiff,  and  bis  own  occupancy  of  the 
lands,  but  alleging  that  those  lands  were 
not  within  the  bounds,  limits,  or  titheable 
places  to  the  rectory  of  the  parish  church  of 
Salcombe  Regis  belonging,  but  now  within 
the  bounds  &c.  to  the  rectory  of  Sidbury  be- 
longing, and  that  the  great  tithes  thereof  were 
a  portion  of  tithes  within  Salcombe  Regis 
belonging  to  the  rector)'  of  Sidbury,  and  were 
of  right  and  by  lawful  prescription  payable  to 
the  latter.  This  plea  was  admitted,  and  the 
defendant  assigned  to  prove  it,  but  although 
various  extensions  of  the  time  allowed  had 
been  made  no  proofs  had  been  given,  and  it 
was  understood  that  the  plea  had  been  aban- 
doned. The  defendant  was  then  required  to 
put  in  his  personal  answer,  and  he  introduced 
it,  but  it  was  decreed  to  be  insufficient,  and  he 
was  required  to  answer  further.  At  this  stata 
of  the  case,  the  present  rule  was  obtained. 

Crowder  now  showed  cause,  and  contended, 
that  in  order  that  such  a  motion  should  suc- 
ceed, it  was  necessary  that  it  should  appear 
that  the  Ecclesiastical  Court  was  proceeding 
to  try  matter  over  which  it  had  no  jurisdiction. 
In  Did  ens  v.  Robson,  1  Hy.  Bl.  100,  it  was  de- 
cided that  where  the  subject  of  a  suit  in  an  in- 
ferior court  was  within  the  jurisdiction  of  that 
court,  though  in  the  proceedings  a  matter  were 
stated  which  was  out  of  its  jurisdiction,  yet, 
unless  it  was  going  to  try  that  matter,  a  pro- 
hibition would  not  lie.  In  the  present  case, 
the  subject  matter  of  the  suit  was  clearly  within 
the  jurisdiction  of  the  Ecclesiastical  Court  j  for 
the  question  of  portion  was  abandoned.  Dike 
v.  Browne,  2  Ld.  Raym.  835,  was  also  in  point. 
French  v.  Truth,  10  East,  349,  was  distin- 
guishable from  the  present  case,  because,  there 
a  question  upon  a  modus  was  to  be  tried  in  the 
inferior  court,  but  here  such  was  not  the  case, 
nor  was  there  any  question  without  the  juris- 
diction of  the  Spiritual  Court  raised  below. 
The  case  of  Byerley  v.  Windus,  5  B.  &  C.  1, 
was  very  important,  for  the  opinion  there  ex- 
pressed by  Mr.  Justice  Bay  ley. 

Erie  in  support  of  the  rule. — Upon  the  face 
of  the  pleadings  there  was  sufficient  proof  that 
the  Ecclesiastical  Court  was  about  to  try  a 
matter  of  common  law  jurisdiction ;  for  the 
only  matter  in  dispute  was  the  question  of 
boundary.  Buggin  v.  Bennett,  4  Burr.  20,  35, 
was  in  point.  There  Lord  Mansfield  said,  "  if  it 
appears  from  the  face  of  the  proceedings  that 
the  court  below  has  no  jurisdiction,  a  prohibi- 
tion may  be  issued  at  any  time,  either  before 
or  after  sentence,  because  all  is  a  nullity ;  it  is 
corum  non  judice."  The  application  was  not 
too  early,  because  French  v.  Trash  shewed 
that  it  was  not  necessary  to  wait  until  the  Ec- 
clesiastical Court  actually  proceeded  to  try  a 
question  not  within  its  jurisdiction,  before  the 
prohibition  issued,  if  it  was  clear  that  such  a 
question  only  must  be  decided  by  the  court. 

Cur.  adv.  vult. 

Coleridge,  J.,  subsequently  delivered  judg- 
ment. There  can  be  no  doubt  that  a  question 
of  portion  is  one  which  this  Court  will  prohibit 
the  Court  Christian  from  trying  ;  the  reason 
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given  in  an  Anonymous  Case  in  Godbolt, 
m  .  45,  for  a  portionist  "  claims  by  prescription 
and  not  merely  as  parson,  or  by  reason  of  the 
parsonage,  but  by  a  collateral  cause,  namely, 
by  prescription,  which  is  a  temporal  cause," 
&c.    If,  therefore,  the  Court  below  be  now 

Kroceeding  to  try  this  question,  or  if  there  can 
e  nothing  else  to  try,  the  writ  ought  to  issue, 
and  the  only  difficulty  which  I  have  had  in 
deciding  this  point  arises  from  the  obscurity 
in  which  the  affidavits  and  the  argument  equally 
left  the  state  of  the  cause  below.    In  the  affi- 
davit for  the  rule,  nothing  was  stated  but  the 
libel  and  plea  :  the  affidavit  on  the  other  side, 
however,  made  by  the  proctor  for  the  pro- 
movent  discloses  that  this  plea  was  admitted, 
and  that  the  defendant's  proctor  was  assigned 
to  prove  it ;  that  after  several  extensions,  the 
term  probatory  expired  without  any  proofs 
offered;  that  he  then  understood  the  plea  to 
be  abandoned,  and  called  on  the  defendant 
for  his  personal  answer:  that  the  defendant 
introduced  his  personal  answer  accordingly, 
which  had  been  objected  to  and  decreed  to 
be  insufficient,  and  a  further  answer  re- 
quired.   It  is  in  this  state  of  the  pleadings 
that  the  writ  is  moved  for,  and  in  this  state 
I  think,  upon  the  whole,  it  ought  not  to 
be  issued.    The  Court  below  has  jurisdic- 
tion over  the  original  subject-matter  of  the 
suit,  of  all  that  appears  on  the  face  of  the 
libel ;  the  plea  introduced  new  matter,  which, 
if  the  defendant  objected,  the  Court  could 
not  try,  but  the  defendant  then  made  no  ob- 
jection; he  accepted  time  for  the  proof  of 
his  allegations,  and  finally,  appears  to  have 
revived  the  plea.   The  cause  now  stands  for 
his  answer  to  the  allegations  in  the  libel.  At 
present,  therefore,  the  Court  below  is  dealing 
with  nothing  beyond  its  jurisdiction.    It  has 
been  often  decided  that  it  is  not  enough  for 
matter  beyond  the  jurisdiction  to  appear  inci- 
dentally in  the  cause  to  warrant  our  prohibi- 
tion to  the  Court  below,  unless  it  also  appears 
that  the  Court  are  about  to  try  or  must  try 
that  matter.   If  by  the  course  of  the  Court 
below,  this  question  of  portion  may  still  be 
revived,  and  become  the  question  in  the  cause, 
it  will  then  be  time  enough  for  the  defendant 
to  apply  to  this  Court  for  its  restraining 
power.    At  present  the  application  is  either 
too  late  or  too  early,  and  the  rule  must  be  dis- 
charged.   It  U  sworn  that  the  proctors  had 
agreed  to  abide,  as  they  well  might,  by  the 
sentence  of  the  very  intelligent  judge  below, 
and  not  to  apply  for  any  prohibition ;  but 
there  has  been  no  opportunity  to  answer  or 
explain  this  allegation,  and  therefore  I  dis- 
charge the  rule  without  costs. 

Rule  discharged.— Cardew  v.  Cotley,  T.  T. 
1839.   Q.  13.  P.  C. 


LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 

$ou£e  of  ftorttf. 
To  amend  the  Law  relating  to  double  and 
treble  Costs.         [For  second  reading.] 


For  authorizing  actions  relating  to  Joint  Stock 
Banks.  [For  second  reading.] 

For  regulating  the  Metropolitan  Police  Courts. 

[For  third  reading.] 

Bills  passed. 

Reduction  of  Postage. 
Stannary  Courts. 
Election  Petitions. 

Postponed. 
Courts  of  Admiralty. 


©autfe  of  Common*. 

To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  Justices.  Lord  John  Russell. 
[In  Committee-] 

Strall  Debts  Court  Bills  No.  2,  for  the  follow- 
ing plaees :— Kingsbridge  and  Dodbrookc, 
Leeds,  Liskeard,  Liverpool,  Newton  Abbot, 
Tavistock,  West  Ham. 

To  alter  and  amend  the  Laws  relating  to  Sewers. 
[In  Committee.]      Mr.  Christopher. 

Far  relieving  Poor  Persons  from  Rates. 
[For  2d  reading.] 

Holding  Assize  Courts.     [Fn  Committee.] 
Trial  of  Prisoners  at  Quarter  Sessions. 

[In  Committee.] 

Administration  of  Justice  in  parts  of  Counties. 

[Iu  Committee.] 

For  the  better  regulation  of  Irish  Attorney's 
and  Solicitors.  Mr.  O'Connell. 

For  incorporating  the  King's  Inn,  Dublin,  and 
regulating  the  Profession  of  the  Law  in  Ire- 
land. Mr.  O'Connell. 

"  •  ■ 

Bills  passed. 

Tithes  Commutation. 
Joint  Stock  Banks. 
Patents  for  Inventions. 
Real  Estates  Liability. 
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The  Letter  of  "  A  Country  Solicitor,"  on 
granting  legal  distinctions  at  the  examination, 
will  probably  appear  next  week. 

The  statement  in  favour  of  certain  printed 
forms  of  writs,  is  not  admissible  in  its  present 
shape. 

W.  B.  J.'s  communication  shall  be  noticed 
at  an  early  opportunity. 

The  case  on  the  Apportionment  Act  will  be 
found  at  p.  299,  ante. 

The  reduction  of  Postage  Bill  (notwithstand- 
ing some  coubts  thrown  upon  it),  having  passed 
both  Houses,  we  presume  will  soon  receive  the 
Royal  Assent.  It  will  of  course  be  acted  upon 
as  soon  as  practicable.  Such  of  our  country 
readers  as  desire  it,  shall  have  the  benefit  of  the 
measure  the  moment  it  comes  into  operation, 
by  the  immediate  transmission  of  the  Legal 
Observer,  now  sent  by  the  booksellers'  parcels. 
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  "  Quodmagis  ad  nos 

Pcrtioet,  et  neacire  malum  est,  agitarnuf . 


HoRAT. 


THE  RESULTS  OF  THE  SESSION. 


In  the  course  of  the  last  ten  months,  we 
have  laboured  unceasingly  to  call  the  at- 
tention, not  only  of  the  profession  and  the 
public,  but  the  proper  authorities  in  the 
state,  to  certain  matters  which  urgently 
demanded  legislative  interference ;  and  as 
the  session  is  now  drawing  to  a  close,  we 
shall  shortly  inquire  what  has  been  done 
with  respect  to  them. 

-   First  and  foremost  stand  the  arrears  in 
equity,  and  we  deeply  regret  to  think  that 
these  remain  as  they  were,  or  rather  in  a 
worse  state,  if  possible.    The  Courts  of 
Equity  have  now  again  closed,  but  whether 
they  be  open  or  shut  is  of  little  consequence 
to  the  great  body  of  the  suitors  :  they  are 
equally  denied  a  hearing.    As  a  machinery 
for  managing  property  with  advantage  to 
persons  under  disabilities,— as  a  tribunal  for 
adjudicating  upon  matters  in  which  all  par- 
ties are  desirous  of  obtaining  the  opinion  of 
the  Court,  and  are  willing,  therefore,  to 
bring  matters  to  a  hearing  in  the  shape  of 
short  causes  and  consent  causes, — as  a  source 
of  profit  to  the  profession  of  the  law,— the 
Courts  of  Equity  fulfil  the  design  of  their 
institution,  but  for  all  other  purposes  they 
are  now  almost  useless.  The  fraudulent  pos- 
sessor of  property,  the  unfaithful  guardian  or 
trustee; — whoever  is  purposed  to  avail  him- 
self of  the  practice  and  forms  of  the  Court, and  i 
to  delay  a  hearing  of  a  cause,  may  defy  its 
jurisdiction  ;  he  may  deprive  others  of  their 
rights ;  he  may  even  preserve  his  own  good 
name,  at  any  rate  for  many  years,  and  may 
thus  drive  his  rightful  opponent  to  abandon 
or  compromise  his  just  claims.    This  alas ! 
is  no  exaggeration  of  the  state  to  which  the 
Court  of  Chancery  is  reduced.    An  even- 
ing's debate  in  the  House  of  Lords,  and  a 
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statement  of  the  case,  twice  interrupted,  in 
the  House  of  Commons,  are  all  that  the 
suitor  has  to  console  himself  with  in  the 
shape  of  redress,  or  even  consideration  of 
his  grievances.  In  the  name  of  the  profes- 
sion and  the  public  we  do  respectfully 
complain  of  this. 

How  then  stand  the  other  Courts  ?  The 
Court  of  King's  Bench  is  little  better  off 
than  the  Court  of  Chancery,  while  in  the 
Court  of  Bankruptcy  we  have  an  instance  of 
a  completely  opposite  state  of  things.  If 
the  former  Courts  suffer  from  plethora,  the 
latter  labours  under  an  atrophy ;  but  we 
much  fear  this  arises  from  a  want  of  confi- 
dence in  the  tribunal,  and  we  are  glad  to 
see  that  Mr.  James  Stewart  has  given  a 
notice  for  the  next  session  that  he  will  call 
the  attention  of  the  House  to  the  adminis- 
tration of  the  law  in  Bankruptcy,  both  in 
the  metropolis  and  in  the  provinces.  We 
trust  that  this  may  induce  the  government 
to  take  up  the  matter. 

Another  subject  to  which  we  have  de- 
voted considerable  space,  is  the  enfran- 
chisement of  Copyholds,  and  we  have  reason 
to  hope  that  here  some  progress  has  been 
made.  We  are  still  of  opinion,  that  unless 
the  compulsory  principle  be  introduced  into 
the  measure,  it  will  be  of  little  avail.  We 
trust,  therefore,  that  whenever  the  bill  is 
re-introduced,  it  will  contain  clauses  of  this 
nature.  It  is  understood  that  it  will  be 
originated  in  the  House  of  Lords  next  ses- 
sion. 

Another  subject  which  we  have  brought 
under  the  notice  of  our  readers,  is  the  state 
of  the  Metropolitan  Police  Courts,  and  the 
various  bills  for  their  improvement,  and 
these  will,  with  the  New  Postage  Act,  in 
fact,  form  the  principal,  if  not  the  only  acts 
of  the  session.    Two  of  them,  the  City  of 
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London  Police  Bill,  and  the  Metropolitan 
Police  Bill,  relate  chiefly  to  the  police  force, 
but  the  Metropolitan  Police  Courts*  Bill, 
will  be  of  much  practical  interest  to  the 
profession.  We  gave  it  at  considerable 
length6  when  first  printed,  and  Ave  shall  soon 
be  able  to  lay  it  again  before  our  readers  as 
the  law  of  the  land. 

The  County  Courts  BSD,  after  having 
passed  through  a  Select  Committee,  was 
abandoned  for  the  session,  but  the  principles 
being  now  well  settled  on  which  it  is  to  be 
proceeded  with,  we  suppose  there  can  be 
little  doubt  of  its  passing  next  session. 

Altogether,  we  cannot  look  upon  the 
second  session  of  the  first  Parliament  of 
Queen  Victoria  with  much  satisfaction.  The 
ministerial  crisis,  which  happened  in  the 
midst  of  it,  threw  every  thing  into  confu- 
sion, and  the  consequence  has  been  that  the 
real  legislative  business  of  the  year  has  been 
done  by  about  fifty  members  in  the  last 
month ;  this  is  made  the  ground,  and  we 
fear  with  too  much  reason,  of  throwing  out 
most  of  the  bills  so  passed  in  the  Lords. 
We  shall  be  able,  probably  in  our  next 
number,  to  give  a  complete  account  of  the 
slaughter,  but  each  night  of  the  sittings 
has  had  of  late  its  victim.  Indeed,  the 
Metropolitan  Police  Courts'  Bill  had  a  nar- 
row escape,  but  we  Understand  it  has  not 
been  much  altered.  The  Registry  of  Births 
Bill,  however,  has  thus  been  lost,  and  nu- 
merous others,  with  which  toe  have  nothing 
to  do.  The  progress  indeed  of  late,  of  Lord 
Lyndhurst  and  Lord  Brougham,  reminds  us 
of  the  feats  described  by  Homer  and  Virgil 
of  their  heroes, — 

"Ipsi  intui  d extra  et  loerapro  turribuft  a  dst  ant, 
"  A r mat i  ferro  at  cristis  capita  alta  coraici." 





PRACTICAL  POlNtS  OF  GENERAL 
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».:'  KVIOENCE  ON  BILLS  OP  EXCHANGE. 

If  a  bill  of  exchange  be  drawn  in  favour 
of  a  fictitious  payee,  with  the  knowledge 
as  well  of  the  acceptor  as  the  drawer,  and 
the  name  of  such  payee  be  indorsed  on  it 
by  the  drawer  with  the  knowledge  of 
the  acceptor,  which  ficticious  indorsement 
purport*  to  be  the  drawer  himself  or  his 
order, V  and  than  the  drawer  indorses  the 
bill  to  an  innocent  indorsee  for  a  valuable 
consideration,  and  afterwards  the  bill  is  ac- 
cepted, but  it  does  not  appear  that  there 
an  intent  to  defraud  any  particular 
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person,  such  innocent  indorsee  for  a  valuable 
consideration  may  recover  against,  the  ac- 
ceptor as  on  a  bill  payable  to  bearer.  Parol 
evidence  was  admitted  to  prove  these  facts, 
Gtbson  v.  Minch,  1  H.  B.  569.  In  Rex  v. 
Elliot,  2  East  P.  C.  951  j  1  Leach,  C.  L. 
175,  a  forged  bank  note,  although  the  word 
"  pounds"  was  omitted  in  it,  was  held  to 
be  counterfeit,  and  evidence  was  admitted 
to  show  that  the  word  "  pounds"  was 
omitted.  «■•♦* 

A  bill  of  exchange  was  expressed  r  in 
figures  to  be  drawn  for  245/.,  in  words, 
for  two  hundred  pounds,  value  received, 
with  a  Etamp  applicable  to    the  higher 
amount :  It  was  held,  that  evidence  to  shew 
that  the  words,  -  and  forty-Jive;'  had  bee§ 
omitted  by  mistake,  was  not  admissible, 
Tindal,  C.  J.,  said,  "  the  only  question  in 
this  case  is,  whether  the  evidence  adduced 
on  the  trial  of  the  cause  was  admissible  or 
not ;  and,  under  the  circumstances,  I  am  of 
opinion,  that  it  was  not  admissible, 
is  a  case  of  ambiguitas patens,  and,  ac< 
to  the  rules  of  law,  evidence  to  explain  sue 
an  ambiguity  is  not  admissible.  Where 
there  is  doubt  on  the  face  of  the  instrument, 
the  law  admits  no  extrinsic  evidence  to  ex- 
plain it.    Now,  on  the  body  of  the  bill  in 
question,  it  appears  to  have  been  drawn  fot 
200/. ;  but  in  the  margin  the  figures  ex- 
press the  sum  of  245/.    If  this  creates  any 
ambiguity,  it  is  one  which  arises  on  the  face 
of  the  instrument.    In  most  of  the  cases 
cited  for  the  plaintiff  the  ambiguity  arose 
from  matters  not  appearing  on  tiie  instrri* 
raent.    In  Gibson  v.  Minett,  I  H.  BV,  S09, 
parol  evidence  introduced  the  difficulty,  not 
the  language  of  the  instrument ;  and  parol 
evidence  was  admi tted  to  remove  it.    So,  itt 
the  instance  of  commercial  instruments,  the 
difiiculty  rarely  appears  upon  the  fcce  Df 
the  instrument,  but  arises  from  the  custom 
of  the  country  or  the  usages  of  trade.  W 
Rex  v.  Elliott,  2  East  PI.  Cr.  951,  the 
Court  looked  at  the  sum  in  the  margin  ui 
order  to  shew  the  intention  of  the  party  in 
uttering  the  bill,  but  not  to  shew  the  mean- 
ing of  the  bill  itself.    The  evidence  in  ques- 
tion not  being  admissible,  we  cannot  shake 
the  rule  of  commercial  writers,  that  where* 
a  difference  appears  between  the  figure^, 
and  the  words  of  the  bill,  it  is  safer  to  attend 
to  the  words;    If  we  take  the  authority  of 
those  writers  where  we  have  none  of  our 
own,  this  is  a  good  bill  for  the  sum  'Ex- 
pressed in  the  body;  and  therefore  I  am of ? 
opinion  that  the  plaintiff  is  entitled  to  jurtg; 
ment  for  200/.    Judgment  for  200/.  $*#*■ 
derson  v.  Piper,  5  Bing.  N.  C.  4S&  ,,bu-»o 
)i  .......  ^itiuTtt** 
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METROPOLIS  POLICE. 

;  2  &  3  Vict.  c.  47. 

^  An  act  far  further  improving  the  Police  in  and 
near  the  Metropolis.  [17**  August  1839  J* 

10  O.  4,  c.  44.—  So  much  of  29  G.  2.  o.  25. 
ms  requires  the  appointment  of  constables  at 
Courts  Leet  repeated. — Whereas  an  act  was 
passed  in  the  tenth  year  of  the  reign  of  King 
George  the  Fourth,  intituled  "  an  Act  for  im- 
proving the  police  in  and  near  the  metropolis," 
for  the  purpose  of  establishing  a  new  and  more 
efficient  system  of  police  in  the  room  of  the  in- 
adequate local  establishments  of  nightly  watch 
(and  nightly  police,  within  the  limits  in  the  said 
act  specified,  therein  called  "  the  Metropolitan 
Police  District and  whereas  the  system  of 
police  established  under  the  said  act  hath 
been  found  very  efficient,  and  may  be  yet  fur- 
ther improved  :  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with 
Hie  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  name,  that  so  much  of  an  act  passed  in' the 
twenty-ninth  year  of  the  reign  of  King  George 
the  second,  intituled  "  an  Act  for  appointing  a 
sufficient  number  of  constables  for  the  service 
of  the  city  and  liberty  of  Westminster,  and  to 
compel  proper  persons  to  take  upon  them  the 
office  ot  jurymen,  to  prevent  nuisances  and 
other  offences  within  the  said  city  and  liberty," 
or  of  any  other  act,  as  requires  or  authorizes 
the  appointment  of  any  constables  or  high  con- 
stable at  any  court  leet,  shall  be  repealed  from 
die  passing  of  this  act. 

J?.  Parts  of  parishes  may  be  added  to  the  po- 
lice district. — And  whereas  by  the  said  act  of 
■  ■■■     ■  ■  i   1  1  

•  This  act  is  intended  further  to  improve  the 
system  of  police  in  the  metropolitan  district, 
and  to  include  therein,  the  parts  of  parishes 
in  the  district  of  the  Central  Criminal  Court  or 
within  fifteen  miles  in  a  straight  line  from 
Charing  Cross.  From  the  passing  of  the  act, 
all  summons  and  warrants  in  criminal  proceed- 
ings, are  to  be  executed  by  the  police  con- 
stables  and  none  other.  The  powers  of  the 
police  are  defined,  in  cases  of  suspected  felony. 
The  act  also  contains  provisions  relating  to 
fairs,  public  houses,  unlicensed  theatres,  places 
for  fighting  animals,  gaming  houses,  pawn- 
brokers, driving  stage  coaches,  &c.  The 
various  nuisances,  which  are  prohibited  in 
public  thoroughfares  are  specified,  and  power 
given  to  award  damages  to  the  amount  of  10/., 
o ti  e rjces  against  the  act.  Police  constables 
may,  without  a  warrant,  apprehend  disorderly 
persons,  or  persons  committing  an  assault,  and 
other  persons  in  certain  cases  may  also  detain 
offenders,  until  they  can  be  delivered  iuto  the 
custody  of  a  police  constable. 
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the  tenth  year  of  the  reign  of  King  George  the 
Fourth  her  Majesty  is  empowered,  by  the  ad- 
vice of  her  privy  council,  to  order  that  any 
parishes,  townships,  precincts,  and  places, 
whether  parochial  or  extra-parochial,  in  the 
counties  of  Middlesex,  Surrey,  Hertford,  Es- 
sex, and  Kent,  of  which  any  part  shall  be  situ- 
ated within  twelve  miles  of  Charing  Cross  ia 
the  City  of  Westminster,  shall  be  added  to  and 
form  part  of  the  Metropolitan  Police  District; 
and  whereas  the  boundary  of  the  district  so 
formed  is  very  irregular ;  be  it  enacted,  that  it 
shall  be  lawful  for  her  Majesty,  by  the  advice 
of  her  privy  council,  to  order  that  any  place 
which  is  part  of  the  Central  Criminal  Court 
District,  except  the  City  of  London  and  liber- 
ties thereof,  and  such  places  as  are  or  may  be 
included  in  any  act  already  passed  or  to  be 
passed  in  this  session  of  parliament,  intituled 
"'An  Act  for  regulating  the  police  in  the  City 
of  London,"  and  also  that  any  part  of  any  pa- 
rish, township,  precinct,  or  place  which  is  not 
more  thau  fifteen  miles  distant  from  Charing 
Cross  in  a  straight  line  may  be  added  to  and 
form  part  of  the  Metropolitan  Police  District, 
although  the  whole  of  such  parish,  township, 
place,  or.  precinct,  may  not  be  added  there- 
unto ;  and  all  the  provisions  of  this  act,  and  of 
the  said  act  as  amended  by  this  act,  shall  ex- 
tend and  apply  to  the  parishes,  townships,  pre- 
cincts, or  places,  or  the  parts  thereof,  so  res- 
pectively added ;  and  in  case  no  separate  rate 
shall  be  levied  for  the  relief  of  the  poor  in  any 
place  or  part  so  added,  the  police  rate  shall  be 
assessed  and  levied  therein  in  like  manner  as 
in  extra-parochial  places  within  the  Metropo- 
litan Police  District  in  which  no  rate  is  levied 
for  the  relief  of  the  poor. 

3.  Parishes  added  to  the  district  ta  be  within 
3  &  4  Will.  4,  cap.  89.  —  And  be  it  enacted, 
that  in  every  case  in  which  after  the  pass- 
ing of  this  act  any  parish,  township,  precinct, 
or  place,  or  any  part  thereof,  shall  become 
part  of  the  Metropolitan  Police  District,  it 
shall  be  lawful  for  the  Lord  High  Treasurer 
or  three  or  more  commissioners  of  her  Ma- 
jesty's Treasury,  by  warrant  under  their  hands 
and  seals,  to  direct  the  issue,  out  of  the 
consolidated  fund  of  the  United  Kingdom  of 
Great  Britaiu  and  Ireland,  of  an  additional 
yearly  sum  not  greater  in  each  case  than  the 
amount  of  two-pence  in  the  pound  upon  the 
additional  rental  assessed  to  the  Metropolitan 
Police  by  reason  of  such  addition,  free  of  all 
rates,  taxes,  and  impositions,  to  be  paid  and 
applied  in  aid  of  the  charge  of  maintaining  the 
police  of  the  metropolis,  upon  the  same  condi- 
tions, with  respect  to  the  district  so  added  to 
the  Metropolitan  Police  District,  as  the  issue 
of  a  sum  not  exceeding  sixty  thousand  pounds 
out  of  the  said  consolidated  fund  is  authorized, 
with  respect  to  the  parishes  and  places  already 
within  the  Metropolitan  Police  District,  by 
an  act  passed  in  the  fourth  vear  of  the  reign  of 
his  late  Majesty,  intituled  "  an  Act  to  autho- 
rize the  issue  of  a  sum  of  money  out  of  the 
consolidated  fund  towards  the  support  of  the 
Metropolitan  Police  f  and  every  parish,  town- 
ship, precinct,  or  place,  or  any  part  thereof, 
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within  the  counties  last  aforesaid,  which  at  any 
time  shall  be  part  of  the  Metropolitan  Police 
District,  shall  be  within  all  the  provisions  of 
the  last  recited  act  as  amended  bvthis  act. 

4.  Repeal  of  6  &  7  W.  4„  c.  aO,  with  a  cer- 
tain limitation. — And  be  it  enacted,  thut  an  act 
passed  in  the  seventh  year  of  the  reign  of  his 
late  Majesty,  intituled  "aft  Act  to  authorize 
the  placing  of  the  horse  patrol  now  acting  un- 
der the  authority  of  the  chief  m  agist  rate  of  the 
public  office  in  Bow  Street  under  the  authority 
of  the  justices  appointed  for  the)  Metropolitan 
Police  District,"  is  hereby  repealed  ;  Imt  not- 
withstanding the  repeal  of  the  said  act  it  shall 
be  lawful  for  her  Majesty  to  appoint  the  jus* 
tices  appointed  and  to  be  appointed  under  the 
said  act  of  the  tenth  year  of  the  reign  of  King 
George  the  Fourth  to  be  the  justices  of  the 
peace  for  the  counties  of  Berkshire  and  Buck- 
inghamshire, although  they  may  not  be  quali- 
fied by  estate ;  and  the  said  justices  shall  be 
empowered  to  act  as  justices  in  the  last  men- 
tioned counties  as  fully  as  in  any  other  part  of 
the  Metropolitan  Police  District,  and  not  fur- 
ther or  otherwise,  and  shall  be  styled  "The 
Commissioners  of  Police  of  the  Metropolis." 

6.  Metropolitan  Police  Constable*  to  net  on  the 
river  Thames,  c/V.— And  be  it  enacted,  that  the 
constables  belonging  to  the  Metropolitan  Po- 
lice Force  shall  have  all  the  powers  and  privi- 
leges of  a  constable  in  the  counties  of  Berk- 
shire  and  Buckinghuuiahire,  and  upon  the  river 
Thames  within  or  adjoining  to  the  several 
counties  of  Middlesex,  Surrey,  Berkshire,  E  - 
sex,  a  .•'  h  '.  au  :  within  or  adjoining  to  the 
city  of  London  and  lire  liberties  thereof,  and 
in  and  on  the  several  creeks,  inlets  and  waters, 
docks,  wharfs,  quays,  and  landing  places, 
thereto  adjacent,  and  shall  act  therein  and 
thereupon  as  fully  as  in  any  part  of  the  Me- 
tropoktan  Police  District. 

(>4  Sum  required  to  def  ray  charges  of  Thames 
Police,  Horse  Patrol,  Ofc. — And  Ire  it  enacted, 
that  it  shall  be  lawful  for  the  Lord  High  Trea- 
surer, or  three  or  more  commissioners  of  her 
Majesty's  Treasury,  by  warrant  under  their 
hands  and  seals,  to  direct  the  issue  out  of  the 
consolidated  fund  of  Great  Britain  and  Ireland 
to  the  receiver  of  the  Metropolitan  Police  Dis- 
trict of  a  yearly  sum,  not  greater  than  twenty 
thousand  pounds,  free  of  all  rates,  taxes,  and 
impositions,  for  defraying  the  increased  charge 
of  the  establishment  of  the  Metropolitan  Po- 
lice Force  by  reason  of  that  force  being  re- 
quired to  perform  the  duties  heretofore  per- 
formed by  the  Horse  Patrol  and  by  the  sur- 
veyors and  constables  of  the  Thames  Police, 
and  also  the  issue  of  such  further  sum  as  shall 
be  needed  for  the  payment  of  the  superannua- 
tion allowances  of  such  surveyors  and  consta- 
bles as  have  Ireen  superannuated  under  the 
provisions  of  an  act  passed  in  the  third  year  of 
the  reign  of  King  George  the  fourth,  or  any 
subsequent  net  for  the  more  effectual  adminis- 
tration of  the  office  of  a  justice  of  the  peace  in 
aud  near  the  metropolis,  or  who  may  hereafter 
become  entitled  to  superannuation  allowances 
under  the  provisions  of  any  such.  act.  ■ 

/.  Constables  may  be  sworn  to  act  for  the 


palace*.— And  be  it  enacted,  that  it  shall  be 
lawful  for  the  said  commissioners  to  adminis- 
ter to  any  constable  belonging  to  the  Metropo- 
litan Polic«  Force  an  oath  to  execute  the  office 
of  constable  within  the  royal  palaces  of  he* 
majesty  nnd  ten  miles  thereof ;  and  every  coa> 
stable  who  shall  be  so  sworn  shall  have  the 
powers  and  privileges  of  a  constable  within  the 
said  royal  palaces  and  ten  miles  thereof. 

8.  Additional  constables  may  be  appointed  at 
the  cost  of  individuals. — And  be  it  enacted, 
that  it  shall  be  lawful  for  the  said  commission- 
ers of  police,  if  they  shall  think  fit,  on  the  ap- 
plication of  any  person  or  persons  showing  the 
necessity  thereof,  to  appoint  and  swear  any 
additional  number  of  constables  to  keep  the 
peace  at  any  place  within  the  Metropolitan 
Police  District,  at  the  charge  of  the  person  or 
persons  by  whom  the  application  shall  be 
made,  but' subject  to  the  orders  of  the  said 
commissioners,  and  for  such  time  as  tbey6hall 
think  fit ;  and  every  such  constable  shall  have 
all  the  powers,  privileges,  and  duties  of  other 
constables  belonging  to  the  Metropolitan  Po- 
lice Force  :  Provided  always,  that  it  shall  be 
lawful  for  the  person  or  persons  on  whose  ap- 
plication such  appointment  shall  have  been 
made,  upon  giving  one  calendar  month's  notice 
in  writing  to  the  commissioners,  to  require 
that  the  constables  so  appointed  shall  be  dis- 
continued, and  thereupon  the  commissioners 
shall  discontinue  sueh  additional  constables; 
and  all  monies  received  on  account  of  any  such 
additional  constables  shall  be  paid  to  the  \U>- 
ceiver  of  the  Metropolitan  Police,  and  shall 
be  accounted  for  by  him  in  like  manner  as 
other  monies  receivable  by  him. 

9.  A  statement  of  the  number  of  persons 
belonging  to  the  Police  Force  to  be  annually  laid 
before  parliament. — And  be  it  enacted,  that, 
in  addition  to  the  returns  relating  to  the 
Metropolitan  Police  which  by  former  acts  are 
required  to  he  laid  annually  before  parliament 
there  shall  also  be  laid  annually  before  both 
Houses  of  Parliament  together  with  such  re- 
turns, a  statement  of  the  total  number  of  per- 
sons belonging  to  the  Metropolitan  Police 
Force  on  the  first  day  of  January  of  the  year 
in  which  each  return  is  laid  before  parliament, 
distinguishing  the  number  of  persons  in  each 
class  or  rank  of  such  force,  with  the  salaries 
and  allowances  enjoyed  by  each  class. 

10.  Exemption  from  Turnpike  Tolls. — And 
be  it  enacted,  that  no  toll  shall  be  demanded 
or  taken  on  any  turnpike  road  or  bridge  for 
any  horse  or  police  van  passing  along  such 
road  or  bridge  in  the  service  of  the  Metropolis 
tan  Police,  provided  that  the  rider  of  such 
horse  or  driver  of  such  van  shall  have  his  dres* 
and  accoutrements  according  to  the  regulations 
of  the  Police  Force  at  the  time  of  claiming  the 
exemption;  and  every  person  who  shall  fraud- 
ulently claim  or  take  the  exemption  from  toll 
herein  contained,  not  being  lawfully  entitled 
thereunto,  shall  for  every  such  offence  bo 
liablo  to  a  penalty  not  more  than  five  pounds ; 
and  in  all  such  cases  the  proof  of  exemption 
shall  be  upon  the  person  claiming  the  rantev'Jfc- 

11.  Police  constables  to  attend  the  magi** 
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ii  a/es.~»An<\  be  it  enacted,  that  the  said  com* 
mission  era  of  police  shall  take  care  that  a  suf- 
ficient number  of  constables  belonging  to  the 
Metropolitan  Police  Force  shall  be  in'  attend- 
ance upon  every  magistrate  sitting  at  any  Po- 
lice Court  within  the  limits  of  the  Metropolitan 
Police  District,  and  at  every  other  criminal 
count  bolden  within  the  said  district,  for  the 
ui  pose  of  executing  such  summonses  and 
warrants  as  may  be  directed  to  them. 

J  2.  Summonses  and  warrants  in  criminal 
proceedings  to  be  executed  by  Mm.— And  be  it 
enacted,  that  after  the  passing  of  this  act  all 
summonses  and  warrants  to  be  issued  in  any 
criminal  proceeding  within  the  Metropolitan 
Police  District,  or  by  any  magistrate  within  the 
said  district,  shall  be  served  and  executed  by  a 
constable  of  the  Metropolitan  Police  Force, 
and  by  none  other. 

13.  Hoxo  warrants  issued  to  police  constables 
may  be  executed. — And  be  it  enacted,  that 
when  any  warrant  shall 'be  directed-  or  de- 
livered to  any  of  the  said  constables,  unless 
it  be  necessary  for  the  due  execution  thereof 
that  such  warrant  be  executed  without  delay, 
the  constable  shall  deliver  the  same  to  the 
superintendent  or  other  his  superior  officer 
belonging  to  the  Metropolitan  Police  Force, 
who  shall  appoint,  by  indorsement  thereon, 
one  or  more  constables  to  execute  the  same; 
and  every  constable  whose  name  shall  be  so 
indorsed  shall  have  the  same  powers,  privileges, 
and  protections  for  and  in  the  execution  of 
such  warrant  as  if  the  same  had  been  originally 
directed  to  him  or  them  by  name. 

14.  Penalty  on  constables  for  neglect  of 
duty. — And  be  it  enacted,  that  every  constable 
who  shall  be  guilty  of  any  neglect  or  violation 
of  duty  in  his  office  of  constable  shall  be  liable 
to  a  penalty  not  more  than  ten  pounds,  the 
amount  of  which  penalty  may  be  deducted 
from  any  salary  then  due  to  such  offender,  or, 
in  the  discretion  of  the  magistrate,  may  be 
imprisoned,  with  or  without  hard  labour,  for 
any  time  not  more  than  one  calendar  month. 

i  15.  Constables  not  to  resign  without  leave  or 
notice.'-' And  be  it  enacted,  that  no  constable 
belonging  to  the  Metropolitan  Police  Force, 
shall  be  at  liberty  to  resign  his  office,  or  to 
withdraw  himself  from  the  duties  thereof, unless 
expressly  allowed  so  to  do,  in  writing,  by  the 
superintendent  under  whom  he  may  be  placed, 
or  unless  he  shall  give  to  such  superintendent 
one  calendar  mouth's  notice  of  his  intention ; 
and  every  constable  who  shall  so  resign  or 
withdraw  himself  without  such  leave  or  notice 
shall  be  liable  to  forfeit  all  arrears  of  pay  then 
due  to  him,  or  to  a  penalty  not  more  than  five 
pounds. 

i  1 6.  Constables  dismissed  to  deliver  up  accoutre- 
ments.— And  be  it  enacted,  that  every  con- 
stable belonging  to  the  Metropolitan  Police 
Force  who  shall  be  dismissed  from  or  shall 
cease  to  hold  and  exercise  his  office,  and  who 
shall  not  forthwith  deliver  over  all  the  clothing, 
accoutrements,  appoiutments,  and  other  neces- 
saries which  may  have  been  supplied  to  him 
for  the  execution  of  his  duty,  to  the  superinten- 
dent, or  to  such  person  and  at  such  time  and 


place  as  shall  be  directed  by  the  said  superin- 
tendent, shall  bo  liable  to  imprisonment,  with 
or  without  hard  labour,  for  any  time  not  ex- 
ceeding one  calendar  month ;  and  it  shall  be 
lawful  tor  any  justice  of  the  peace  to  issue  his 
warrant  to  search  for  and  seize  to  the  use  of 
her  Majesty  oil  the  clothing,  accoutrements, 
appointments,  and  other  necessaries  which 
shall  not  be  so  delivered  over,  wherever  the 
same  may  be  found* 

17.  Penalty  for  unlawful  possession  of  nc 
coutrements,  or  for  assuming  the  dress  of  con- 
stables.—Am*[  lie  it  enacted,  that  every  person 
not  being  a  constable  of  the  Metropolitan 
Police  Force,  who  shall  have  in  his  possession 
any  article  being  part  of  the  clothing,  accoutre- 
ments, or  appointments  supplied  to  any  such 
constable,  and  who  shall  not  be  able  satis- 
factorily to  account  for  his  possession  thereof, 
or  who  shall  put  on  the  dress  or  take  the  name, 
designation,  or  character  of  any  person  ap- 
pointed as  such  constable*,  for  the  purpose  of 
thereby  obtaining  admission  into  any  house  or 
other  place,  6r  of  doing  or  procuring  to  be  done 
any  act  which  such  person  would  not  be  entitled 
to  do  or  procure  to  be  done  of  his  own  autho- 
rity, or  for  any  other  unlawful  purpose,  shall, 
in  addition  to  any  other  punishment  to  which 
be  may  be  liable  Cor  such  od'enee,  be  liable  to 
a  penalty  not  more  than  ten  pounds. 

18.  Penalty  for  assaults  on  Metropolitan 
Police.--' And  be  it  enacted,  that  every  person 
who  shall  assault  or  resist  any  person  belong- 
ing to  the  Metropolitan  Force  in  the  execu- 
tion of  his  duty,  or  who  shall  aid  or  incite  any 
person  so  to  assault  or  resist,  shall  for  every 
such  offence  be  liable  to  a  penalty  not  more 
than  five  pounds,  or,  in  the  discretion  of  the 
magistrate  before  whom  he  shall  be  convicted, 
may  be  imprisoned  for  any  time  not  more 
than  one  calendar  month. 

19.  Employment  in  the  police  not  to  prevent 
receiving  half  pay. — And  be  it  enacted,  that 
no  office  or  employment  in  the  Metropolitan 
Police  Force  shall  prevent  the  holder  thereof 
from  receiving  any  half  pay  to  which,  if  he  did 
not  hold  such  office  or  employment,  he  might 
be  or  become  entitled. 

20.  Increased  salary  to  the  Commissioners  of 
Police.— And  be  it  enacted,  that,  instead  of 
the  salary  heretofore  payable  to  the  said  Com- 
missioners of  Police,  it  shall  be  lawful  for  her 
Majesty  to  direct  that  a  salary  not  exceeding 
the  rate  of  twelve  hundred  pounds  by  the 
year  shall  be  paid  quarterly  to  each  of  the 
said  Commissioners  out  of  the  consolidated 
fund  of  the  United  Kingdom  of  Great  Britain 
aud  Ireland. 

21.  Commissioners,  surgeon,  receiver,  and 
clerks  to  be  within  4  #  5  4,  c.  24.— And  be 
it  declared  and  enacted,  that  the  said  Com- 
missioners of  Police,  and  also  the  surgeon, 
receiver,  and  clerks  employed  in  the  Metro- 
politan Police  Office,  are  within  the  provisions 
of  an  act  passed  in  the  fifth  year  of  the  reign 
of  his  late  Majesty,  intituled  "An  Act  to  alter, 
amend,  and  consolidate  the  Laws  for  regulat- 
ing the  Pensions,  Compensations  and  Allow- 
ances to  be  made  to  Persons  in  respect  of  their 
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having  held  Civil  Offices  in  his  Majesty's  Ser- 
vice;" and  that  the  clerks  and  officer*  who 
were  appointed  to  the  said  office  in  the  year 
one  thousand  eight  hundred  and  twenty-nine, 
shall  be  deemed  to  have  been  employed  therein 
before  the  fourth  day  of  August  in  that  year. 

22.  Superannuation  fund  ty  be  provided  for 
constables. — And  be  it  enacted,  that  there  shall 
be  deducted  from  the  pay  of  every  constable 
belonging  to  the  Metropolitan  Police  Force  a 
sum  after  such  yearly  rate  as  the  Secretary  of 
State  shall  direct,  not  being  at  a  greater  rate 
than  two  pounds  ten  shillings  in  a  hundred 
pounds,  which  sum  so  deducted,  aud  also  the 
monies  accruing  from  stoppages  from  any  of 
the  said  constables  during  sickness,  and  fines 
imposed  on  any  of  the  said  constables  for  mis- 
conduct, and  from  any  portion  of  the  fines  im- 
posed by  any  magistrate  upon  drunken  persons, 
or  for  assaults  upoh  police  constables,  as  shall 
be  directed  to  be  paid  to  the  receiver  for  the 
benefit  of  this  fund,  and  all  monies  arising  from 
the  sale  of  worn  or  cast  clothing  supplied  for 
the  use  of  the  police,  shall  from  time  to  time 
be  invested  in  government  stock  by  and  in  the 
name  of  the  receiver,  and  the  interest  and  divi- 
dends thereof,  or  so  much  of  the  same  as  shall 
not  be  required  for  the  purposes  hereinafter 
mentioned,  shall  be  likewise  invested  in  sueh 
stock,  and  accumulate  so  as  to  form  a  fund  to 
be  called  "  The  Police  Superannuation  Fund," 
and  shall  be  applied  from  time  to  time  for  pay- 
ment of  such  superannuation  or  retiring  allow- 
ances or  gratuities  as  may  be  ordered  by  the 
Secretary  of  State  at  any  time  to  any  of  the 
said  constables  as  hereinafter  provided. 

23.  Rates  of  allowance  from  the  said  fund. — 
And  be  it  enacted,  that  it  shall  be  lawful  for  the 
secretary  of  state  to  order  that  any  of  the  said 
constables  may  be  superannuated,  and  receive 
thereupon  out  of  the  police  superannuation 
fund  a  yearly  allowance,  subject  to  the  follow- 
ing conditions,  and  not  exceeding  the  following 
proportions  ;  that  is  say,  if  he  shall  have  served 
with  diligence  and  fidelity  for  fifteen  years,  and 
less  than  twenty  years,  an  annual  sum  not  more 
than  half  his  pay ;  if  for  twenty  years  or  up- 
wards, an  annual  sum  not  more  than  two  thirds 
of  his  pay;  provided,  that  if  he  shall  be  under 
sixty  years  of  age  it  shall  not  be  lawful  to  grant 
any  such  allowance,  unless  upon  the  certificate 
of  the  said  commissioners  of  police  that  he  is 
incapable,  from  infirmity  of  mind  or  body,  to 
discharge  the  duties  of  his  office;  provided 
also,  that  if  any  constable  shall  be  disabled  by 
any  wound  or  injury  received  in  the  actual 
execution  of  the  duty  of  his  office,  it  shall  be 
lawful  to  grant  to  him  any  allowance  not  more 
than  the  whole  of  his  pay  ;  but  nothing  herein 
contained  shall  be  construed  to  entitle  any 
constable  absolutely  to  any  superannuation 
allowance,  or  to  prevent  him  from  being  dismis- 
sed without  superannuation  allowance. 

24.  Repeat  «/  2  G.  3,  c.  28.— And  whereas 
it  is  expedient  to  amend  and  simplify  the  laws 
now  in  force  relating  to  depredations  com- 
mitted on  the  river  Thames,  and  in  the  docks 
and  creeks  adjacent  thereto;  be  it  enacted, 
that  from  the  passing  of  this  act  an  act  passed 


in  the  second  year  of  the  reign  of  King  George 
the  third,  intituled  "An  Act  to  preveut  the 
committing  of  thefts  and  frauds  by  persons 
navigating  bum  boats  and  other  boats  upou  the 

river  Thames,"  shall  be  repealed. 

25.  Certain  boats  subject  to  provisions  o/7  & 
8  G.  4,  c.  Ixxv. — And  be  it  enacted,  that  from 
the  first  day  of  August  in  the  year  one  thou- 
sand eight  hundred  and  thirty-nine  every  per- 
son  who  shall  use,  work,  or  navigate  any  boat 
whatsoever  upon  the  river  Thames  for  the  pur- 
pose of  selling,  disposing  of,  or  exposing  for 
sale  to  and  amongst  the  seamen  or  other  per- 
sons employed  in  and  about  any  of  the  ships  or 
vessels  upon  the  said  river,  any  liquors,  slops, 
or  other  articles  whatsoever,  between  London 
Bridge  and  Limehouse  Hole,  shall  be  deemed 
to  keep  such  boat  for  gain,  and  shall  be  within 
all  the  provisions  of  an  act  passed  in  the  eighth 
year  of  the  reign  of  his  Majesty  King  George 
the  Fourth,  intituled  "An  Act  for  the  better 
regulation  of  the  Watermen  and  Lightermen 
on  the  river  Thames  between  Yantlet  Creek 
and  Windsor,"  concerning  persons  who  keep 
within  the  limits  of  the  said  act,  any  boat  to  be 
let  out  for  hire  or  gain. 

26.  Persons  receiving-  ship  stores  from  sea- 
men,  &c. — And  be  it  enacted,  that  every  person 
who  within  the  Metropolitan  Police  District 
shall  knowingly  lake  in  exchange  from  any 
seaman  or  other  person,  not  being  the  owner 
or  master  of  any  vessel,  any  thing  belonging 
to  any  vessel  lying  in  the  River  Thames  or  in 
any  of  the  docks  or  creeks  adjacent  thereto,  or 
any  part  of  the  cargo  of  any  such  vessel,  or 
auy  stores  or  articles  in  charge  of  the  owner 
or  master  of  any  such  vessel,  bhali  be  deemed 
guilty  of  a  misdemeanor. 

27.  Cutting  Ropes,  Cables,  $c. — And  be  it 
enacted,  that  every  person  who  shall  unlawfully 
cut,  damage,  or  destroy  any  of  the  ropes, 
cables,  cordage,  tackle,  headfasts,  or  other  the 
furniture  of  or  belonging  to  any  ship,  boat  or 
vessel,  lying  in  the  river  Thames  or  in  any  of 
the  docks  or  creeks  adjacent  thereto,  with 
intent  to  steal  or  otherwise  unlawfully  obtain 
the  same  or  any  part  thereof,  shall  be  deemed 
guilty  of  a  misdemeanor. 

28.  Wilfully  letting  fall  aricles  into  the 
Thames  or  into  a  boat,  8fc.  with  fraudulent 
intention. — And  be  it  enacted,  that  it  shall  be 
lawful  for  any  constable  to  take  into  custody 
every  person  who,  for  the  purpose  of  prevent- 
ing the  seizure  or  discovery  of  any  materials, 
furniture,  stores,  or  merchandise  belonging  to 
or  having  been  part  of  the  cargo  of  any  ship, 
boat,  or  vessel  lying  in  the  river  Thames  or 
the  docks  or  creeks  adjacent  thereto,  or  of  any 
other  articles  unlawfully!  obtained  h°m  mf 
such  ship  or  vessel,  shall  wilfully  let  fall  or 
throw  into  the  river,  or  in  any  other  manner  con- 
vey away  from  any  ship,  boat,  or  vessel,  wharf, 
quay  or  landing  place,  any  such  article,  or  who 
shall  be  accessory  to  any  such  offence,  and  also 
to  seize  and  detain  any  boat  in  which  such 
person  shall  be  found  or  out  of  which  any 
article  shall  be  so  let  fall,  thrown  or  conveyed 
away ;  and  every  such  person  shall  be  deemed 
guilty  of  a  misdemeanor. 

Digitized  Dy  Coogl 


Law. 


31i 


U"*  29*.  fYtmiing  a  false  toll  if  parcel*  to  escape 
-"^iefecihn.—kvA  be  it  enacted,  that  every  per- 
who,  for  the  purpose  of  protecting  or 
preventing  any  thing-  whatsoever  from  being 

seized  within  the  Metropolitan  Police  District 
suspicion  of  its  being  stolen  or  otherwise 
"  unlawfully  obtained,  or  of  preventing  the  same 
-^rotaj  being  produced  or  made  tq  serve  as 
-ifctidenee  concerning  any  felony"  or '  misde- 
J earner  committed  or  supposed  to  be  corn- 
twitted  within  the  Metropolitan  Police  Dis- 
tinct, shall  frame  or  cause  to  be  framed  any 
-^Mll  of  parcels  containing  any  false  statement 
~in  regard  to  the  name  or  abode  of  any  alleged 
^Vendor,  the  quantity  or  quality  of  any  such 
'■thing,  the  place  whence  or  the  conveyance  by 


tendent  or  inspector  belonging  to  the  Metro- 
politan Police  Force  shall  have  power,  by  vir- 
tue of  his  office,  to  enter  at  all  times,  with 
such  constables  as  he  shall  think  necessary,  as 
well  by  night  as  by  day,  into  and  upori  «rery 
ship,  boat,  or  other  vessel  (not  being  then 
actually  employed  in  her  Majesty's  service) 
lying  in  the  s&id  river  or  creeks/ of 1  in  ifhy 
dock  or  doiejte  thereto  adjacent,  and  frto'every 
part  of  every  such  vessel,  for  the  purpose  of 
inspecting  and  upon  occasion  directing  the 
conduct  of  any  constable  who  may  be  stationed 
on  board  of  any  sneh  vessel,  and  of  Inspecting 
and  obserring  the  conduct  of  all  other  persons 
who  shall  be  employed  on  board  of  any  such 
vessel  in  or  about  the  lading  or  uuladtnjr 


•which  the  same  was  furnished,  the  price  agreed  thereof,  as  the  case  may  be,  and  fbr  the  pur- 


loin or  charged  for  the  same,  or  any  other 
-'ijwrticular,  knowing  such  statement  to  be  false, 
'■'W  who  shall  fraudulently  produce  such  bill 
T-tff  parcels  knowing  the  same  to  have  been 
fraudulently  framed,  shall  be  deemed  guilty  of 

misdemeanor, 
i    SO.  Possessing  instruments  for  unlawfully 
'procuring'  and  carrying  away  wine,  tyv..— And 
be  it  enacted,  that  every  person  who  shall  he 
••ifturad  Within  the  Metropolitan  Police  District 
a  or  upon' any  canal,  dock,  warehouse,  wharf, 
qnuv,  or  bank,  or  on  board  any  ship  or  vessel, 
having  in  his  or  her  possession  any  tube  or 
1  other  instrument  for  the  purpose  of  unlawfully 
Obtaining  any  wine,  spirits,  or  other  liquors, 
"bi*  having  in  his  or  her  possession  any  skin, 
bladder  or  other  material  or  utensil  for  the 
'purpose  of  unlawfully  secreting  or  carrying 
'  away  any  such  wine,  spirits,  or  other  liquors, 
ind  any  person  who  shall  attempt  unlawfully 
to  phtain  any  such  wine,  spirits,  or  other  li- 
1  quors,  shall  be  deemed  guilty  of  a  misdemeanor. 
^ 1  31.  Piercing  casks,  opening  packages,  SfC — 
And  be  it  enacted,  that  every  person  who  shall, 
within  the  Metropolitan  Police  District,  bore, 
pierce,  break,  cut  open,  or  otherwise  injure 
any  cask,  box,  or  package  containing  wine, 
spirits,  or  other  liquors,  on  board  any  ship, 
[  boat  or  vessel,  or  in  or  upon  any  warehouse, 
wharf,  quay,  or  bank,  with  intent  feloniously 
to  steal  or  otherwise  unlawfully  obtain  any  part 
of  the  contents  thereof,  or  who  shall  unlaw- 
fully drink  or  wilfully  spill  or  allow  to  run  to 
waste  any  part  of  the  contents  thereof,  shall  be 
deemed  guilty  of  a  misdemeanor. 
'  32.  Breaking  packages  with  intent  to  spill 
contents.— -And  be  it  enacted,  that  every  person 
"who  shall,  witbin  the  Metropolitan  Police  Dis- 
Srfet,  WUfully  cause  to  be  broken,  pierced, 
18tarte,d,  cut,  torn,  or  otherwise  injured,  any 
Xciask,  chest,  bag,  or  other  package  containing 
W  prepared  for  containing  any  goods  while  on 
"board  of  any  barge,  lighter,  or  other  craft 
"  fn,g  in  the  said  river,  or  any  dock,  creek, 
lay,  Wbarf,  or  landing  place  adjacent  to  the 
ime,  or  in  the  way  to  or  from  any  warehouse, 
ttli  intent  that  the  contents  of  such  package 
r°an,y  part  thereof  may  be  spilled  or  dropped 
from *such  package,  shall  be  deemed  guilty  of  u 
•misdemeanor. 

1,?A83?  Superintendents  and  inspectors  may  board 
vessels. — And  be  it  enacted,  that  any  superin- 


pose  of  taking  all  such  measures  as  may  be 
necessary  for  providing  .igaiust  lire  and  other 
accidents,  and  preserving  peace  and  good  or- 
der on  board  of  any  such  vessel,  and  fpr  the 
effectual  prevention  or  detection  of  any  felonies 
or  misdemeanors. 

34.  Superintendent,  tjc.  having  just  cause  to 
suspect  felony,  may  enter  on  board  vessels  and 
take  up  suspected  persons. — And  be  it  enacted, 
that  it  shall  be  lawful  for  every  superintendent, 
inspector,  or  serjeant  belonging  to  the  Metro- 
pohtan  Police  Force,  having  just  cause  to  sus- 
pect that  any  felony  has  been  or  is  about  to  be 
committed  in  or  on  board  of  any  ship,  boat, 
or  other  vessel  lying  in  the  said  river,  docks, 
or  creeks,  to  enter  at  all  times,  as  well  by 
night  as  by  day,  into  and  upon  every  such 
ship,  boat,  or  other  vessel,  ana  therein  to  take 
all  necessarv  measures  for  the  effectual  pre- 
vention or  detection  of  all  felonies  which  he 
has  just  cause  to  suspect  to  have  been  or  to 
be  about  to  be  committed  in  or  upon  the  said 
river,  docks,  or  creeks,  and  to  take  into  cus- 
tody all  persons  suspected  of  being  concerned 
in  such  felonies,  and  also  to  take  charge  of 
all  property  so  suspected  to  be  stolen. 

35.  Unlawful  quantities  of  gunpowder  may  be 


seized.— Ami  be  it  enacted,  that  it  shall  be  /aw- 
ful for  every  superintendent,  or  inspector,  be- 
longing to  the  Metropolitan  Police  lorce,  with 
such  constables  as  he  shall  think  necessary,  at 
any  time  between  sun-rising  and  sun-setting, 
to  enter  any  ship,  boat,  or  vessel  (except  lier 
Majesty's  ships)  in  the  said  river,  docks,  afld 
creeks,  and  to  search  the  same  for  unlawful 
quantities  of  gunpowder,  and  also  to  exercise 
the  same  powers  of  seizing,  removing  to  pro- 
per places,  and  detaining  all  such  unlawful 
quantities  of  gunpowder  found  on  board  any 
such  ship,  boat,  or  vessel,  and  the  barrels  or 
other  packages  in  which  such  gunpowder  shall 
be,  as  are  given  to  persons  searching  for  un- 
lawful quantities  of  gunpowder  under  the 
warrant  of  a  justice  by  virtue  of  an  act  passed 
in  the  twelfth  year  of  the  reigu  of  King  George 
the  Third,  intituled  +  An  Act  to  regulate  the 
making,  keeping,  and  Carriage  of  Gunpowder 
within  Great  Britain,  and  to  repeal  the  Laws 
heretofore  made  for  any  of  those  purposes." 
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NEW  BILLS  IN  PARLIAMENT. 

MBTIIOPOLIS  SEWERS. 

{Concluded  from  p.  295.] 

X.  Kate*: 

1.  Rates  may  be  made  by  Oonrt. 

2.  Certain  rates  to  be  allowed  by  landlords 
to  tenants.  This  act  not  to  make  void  agree- 
ments between  landlord  and  tenant. 

3.  Lodgers  to  be  deemed  occupiers :  land- 
lords of  houses  let  furnished  to  be  assessed : 
lodgers  may  deduct  rate  from  rent. 

4.  The  Court  may  inspect  rate  books,  and 
take  copies  or  extracts. 

5.  How  far  value  of  property  Is  to  be  ascer- 
tained. 

6.  Valuers  to  make  oath 

7.  Commissioners  authorized  to  make  a  ge- 
neral rate  for  surface  drainage  and  for  other 
purposes.  Provision  respecting  extra-parochial 
places. 

8.  Composition  for  parochial  rates  may  be 
adopted  by  commissioners. 

9.  Power  to  compound  for  rates  in  certain 
cases. 

10.  Composition  to  continue  so  long  as  the 
Court  think  proper. 

11.  Persona  receiving  rents  to  be  deemed 
owners. 

12.  Rates  for  ambassadors  to  be  paid  by  the 
landlords. 

13.  Corporate  companies  to  be  chargeable 
to  rates. 

14.  Public  Buildings,  &c  to  be  rated. 

15.  Notice  to  be  given  of  making  rates. 

16.  Rate  book,  how  to  be  kept,  and  dupli- 
cate to  be  delivered  to  collector. 

1 7.  Persons  rated  may  inspect  rate  books. 

18.  For  correcting  names  in  rates  or  assess- 
ments, &c. 

19.  The  money  collected  to  be  paid  to  the 
treasurer,  &c. 

20.  Rates  to  be  recovered. 

21.  Distresses  not  to  be  deemed  unlawful 
for  want  of  form. 

22.  {The  city  rates.)— The  money  collected 
in  city  to  be  paid  into  the  chamberlain's  office. 

XI.  Sewers. 

1.  6ewers  and  other  works  to  be  under  the 
jurisdiction  of  the  Court  of  Sewers* 

2.  Property  in  lands,  sewera,  works,  goods, 
&c.  vested  in  the  Court*  Punishment  for  in- 
juring works,  &c. 

3.  The  Court  authorized  to  view,  maintain 
or  alter  sewers,  &c.  now  made,  or  hereafter  to 
oe  made. 

4.  The  Court  authorized  to  make  new 
sewers  and  other  works  where  none  have  here- 
tofore been. 

Notice  to  be  given  to  persons  interested. 

5.  Power  to  break  up  the  ground  and  pave- 
ments of  the  streets,  &c.  Notice  to  be  given 
to  surveyors  of  highways,  &c.  of  the  break- 
ing up  roads,  pavements  &c. 


Parliament. 

H.  Court  of  Sewers  empowered  to  altat.the 

position  of  pipes,  &c.  raineM*A 

7.  Roads'and  pavements  to  be  reinstated 

by  commissioners.   .  , 

8.  Commissioners  authorized  to  deposit  re- 
fuse  of  sewers,  &c  on  banks,  and  to  remove 

or  sell  the  same.  ,    . .  , 

9.  Occupier  of  certain  lands  through  which 
sewers  run  may  take  away  soil,  &c.  therefrom 
for  his  own  use,  on  giving  notice. 

10.  Upon  neglect  of  occupiers  to  remove 
soil.  &c.  Court  shall  remove  same. 

1 1   Expenses  of  certain  sewers,  or  a  part 
thereof,  to  be  paid  by  district  benefited. 

12.  Expenses  of  certain  sewers,  or  a  part 
thereof,  to  be  paid  by  property  benefited. 

13.  When  to  the  public  advantage.  Court 
may  require  owners,  &c.  of  houses  to  drain  the 

same.  „  av 

14.  Occupier  may  recover  from  owner  ex- 
penses  of  making  drainage  to  his  house  when 
ordered  bv  Court,  unless  he  be  a  tenant  under 
a  lease,  whereof  more  than  ten  years  are  un- 

eX?rNo  sewer  or  drain  to  be  made  without 
the  license  of  the  Court. 

16.  Drains  may  be  opened  by  the  Court  lor 

inspection.  # 

1 7.  Persons  altering  any  drain,  &c. 

18.  Survevors  of  Roads,  &c.  to  construct 
drains,  &c.  according  to  order  of 

19.  Not  to  prevent  surveyors  of 

paving  boards,  and  other  conservators  of  roads, 
making  drains  to  convey  surface  water  ott  tae 

PU2bSC0^:rs  of  drains,  ft*  to  cleanse  the 

™2\'.  The  Court  may  cleanse  or  deepen 
drains.  &c.  in  case  of  neglect  of  the  :  o^er* 
kc.   The  costs  and  charges  thereof  to  be  paid 

by  the  owners.  .t,-. 

22.  No  private  drain  to  be  used  by  others 
without  the  consent  of  the  owner  and  of  tne 

^.^Private  drains  not  to  be  communicated 
with  any  sewer  without  leave  of  Court. 

24.  Any  party  feeling  aggrieved  in i  conse- 
quence of  a  want  of  cleansing  of  private  drams, 
the  court  to  order  the  cleansing  thereof 

25.  The  builder  to  give  notice  to  the  Court 
previously  to  the  commencement  ot  any 
building,  &c.  in  order  that  sufficient  drainage 
may  be  afforded  to  any  house,  &c.  renwy 

for  neglect.  ,  ...   „  o.* 

Commissioners  may  exempt  builders, 

from  making  such  drains.  .. 

26.  The  exhalation  of  effluvia  from  gully 
holes  of  sewers,  when  practicable  to  be  pre- 
vented. .  „,.„»«, 

27.  Mud,  &c  not  to  be  put  over  the  graw» 

of  sewers  under  a  penalty. 

28.  {The  city  severs:  St.  Prft.y-Ttort 
not  to  extend  to  the  drains  belonging  to  oi. 
Paul's  Cathedral. 

XII.  Contracts  .* 

1.  All  work  above  100/.  to  be  performed  by 
contract: '.No  person  to  perform  wotk  £*- 
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feeding  200/.,  unless  by  contract,  La  any  one 
i  year. 

2.  Fourteen  dayB  notice  to  be  given  of 
meetings  to  make  contracts:  the  lowest  tender 
not  necessarily  to  be  accepted. 

3.  All  contracts  to  be  entered  in  a  book. 

4.  Surveyor  to  inspect  work  contracted  for: 
commissioners  may  compound  for  breach  of 
'  contract. 

5.  {The  city  Contracts.)—  Persons  not  free  of 
'the  city  may  be  employed. 

XIII.  Borrowing  Money : 

1.  Power  to  borrow  money. 
*    2.  The  Court  of  Sewers  may  grant  securi- 
ties to  persons  advancing  money. 
Form  of  security. 

3.  Securities  may  be  transferred.  Form  of 
transfer.  Transfers  to  be  produced  to  clerk, 
and  registered  by  him. 

XIV.  Purchase  o/ Land: 

1.  The  Court  of  Sewers  authorised  to  con- 
tract for  the  purchase  of  lands,  &c. 

2.  Form  of  conveyance  to  the  Court. 

3.  Where  persons  shall  neglect  or  refuse  to 
treat,  &c.  Court  of  Sewers  to  issue  their  war- 
rant to  the  sheriff  to  impannel  a  jury  :  jury  may 
be  challenged  :  witnesses  may  be  summoned 
and  examined  upon  oath:  jury  to  assess  da- 
mages: verdict  of  the  jury  to  be  binding. 

4.  Court  may  impose  a  fine  on  sheriff,  wit- 
ness, &c.  making  default. 

5.  Agreements  to  be  filed  with  the  clerk  of 
the  Court :    Copies  may  be  made. 

6.  By  whom  costs  of  jury  and  witnesses  to 
be  paid. 

7.  From  what  fund  purchase  and  compen- 
sation monies  are  to  be  paid. 

8.  Application  of  compensation  money 
amounting  to  or  exceeding  200/. 

,  9.  Application  of  compensation  money 
when  less  than  200/.  and  not  more  than  20/. 

10.  Application  of  compensation  money 
when  less  than  20/. 

11.  Persons  in  possession  to  be  deemed  law- 
fully entitled  to  the  premises,  until  the  con- 
trary be  shewn  to  the  Court  of  Exchequer. 

12.  If  compensation  money  be  refused,  or 
titles  not  made,  or  if  persons  to  whom  money 
assessed  cannot  be  found,  money  to  be  paid 
into  the  bank,  subject  to  order  of  Court  of 
Exchequer. 

13.  Court  of  Exchequer  may  direct  pay- 
ment of  expenses  in  cases  where  purchases  are 
made. 

14.  Vesting  land  in  Court  of  Sewers,  on 
payment  of  purchase  money. 


XV.  Sale  of  Land  i  ;/ 

1.  Enabling  Court  to  sell  lands  &c.  not 
wanted. 

2.  Form  of  conveyance  from  Court, 

XVI.  Miscellaneous  Clauses : 

1.  (Obstructing  duty.} — Commissioners  and- 
agents:  not  to  be  obstructed  in  their  duty.  ; 
c  2  (£mjh:nce.)—ij\ie  Court„  &c.  may  receive 


evidence  on  oath  :  Punishment  of  persons 
guilty  of  perjury. 

3.  (Evidence) — Persons  attending  as  wit- 
nesses may  be  paid  for  loss  of  time. 

4.  (Liability  by  jT<?»Mrtf)-r-Nothing  herein  to 
discharge  persons  from  liability  by  tenure,  &c. 

5.  (Setter  Jury.) — Commissioners  may, 
whenever  necessary,  summon  a  jury  to  make 
presentment. 

6.   n —  -< — •— -  A  presentment  of  a  jury 

not  to  be  necessary  upon  each  occasion  to  re- 
pair sewers,  &c. 

7.  Several  defaults  may  be 

included  in  one  presentment,  but  may  be 
separately  traversed. 

8.  (Assessing  costs.) — Court  may  decree  autl 
assess  coBts. 

9.  (Actions.) — Actions  may  be  brought  for 
rates,  fines,  &e.      Mfh>  :»<«;..*  i... 

10.  Proceedings  not  to  be  void 

for  want  of  form,  or  removable  by  certiorari. 

1 1 .    Commissioners  may  sue  and 

be  sued  in  the  name  of  the  clerk. 

12.  (Limitation  ofactioM.)-^-^  action  to  be 
brought  after  three  months. 

13.  (Liability  of  cotnmissioners.)'—The  com- 
missioners, &c.  exempted  from  pecuniary  re- 
sponsibility. ,  ,  .  ,t„.r', 

14.  (Appeal.)—  Persons  aggrieved  may  ap- 
peal. 

XVII.  Future  Commissioners. 

1.  Existing  commissioners  of  sewers  deter- 
mined, and  no  commission  of  sewers,  &c.  here- 
after to  be  issued. 

2.  One  of  her  Majesty's  Principal  Secretaries 
of  State  may  appoint  or  annul  the  appointment 
of  anv  person. 

3.  Parishes  within  the  district  eutjtled  to 
nominate  commissioners  as  provided. 

4.  Mode  of  nomination. 

5.  Qualification  of  persons  that  may  be  nomi- 
nated. 

6.  A  poll  may  be  demanded. 

7.  The  polling. 

8.  In  case  of  equality  of  votes. 

9.  Disputes  how  to  be  settled. 

10.  List  of  persons  nominated  to  be  sent  to 
clerk  of  the  Court. 

11.  And  by  such  clerk  to  Secretary  of  State. 

12.  Commissioners  from  parishes  to  go  out 
annually.  Parishes  to  fill  up  vacancies  only 
annually. 

13.  One-fourth  part  of  certain  commissioners 
of  sewers  to  go  out  of  office  every  year.  Every 
commissioner  eligible  to  be  re-appointed. 

)4.  The  commissioners  who  go  out  shall  be 
those  who  have  given  the  least  attendances. 

15.  (The  City  Commissioners.) — One-fourth 
part  of  the  commissioners  to  go  out  of  office 
every  year;  >  ■  >  >>  .  rt.i  « 

15.    City  commissioners  to  be 

elected  by  the  common  council. 

'  VlMll  *>  i  t.'l  ...»    |  > ,  - ,  > 

SCHEDULE: 

The  City  District.  The  Western  District. 
The  Fiusbury  District.  The  Tower  Hamlets 
District.  The  Poplar  District.  The  Southern 
District. 
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Lfr/ttt  Examination  uxsiinciwns . 


LEGAL  EXAMINATION  DISTINC 

_t_..j;i  'm<7  imiT -nii- 
riONb. 


Sir, 


I  shall  feel  much  obliged  by  your  insertion  of 
this  somewhat  long  letter,  that  1  may  have  the 
opportunity  of  making  a  few  explanations,  and 
pi  presenting  a  definite  plan  for  granting  |*MfJ»l 
distinctions.  I  have  no  intention  of  occupying 
your  columns  with  a  correspondence,  which 
would  be  as  unreasonable  to  you,  as  it  would 
be  irksome  to  myself ;  but  satisfied  with  having 
recalled  atteutiou  to  the  subject,  1  shall  leave 
its  further  discussion  to  others.  In  the  first 
place,  and  as  exhibiting  the  tendency  of  the  pro- 
jected system,  perhaps  1  may  be  allowed  to  make 
a  few  remarks  on  theletterofG.lI.(p.^u6,a/i/t.) 
It  appears  to  me  that  he  has  uot  yet  obtained  a 
clear  conception  of  the  subject,  and  that  though 
he  professes  to  answer,  he  can  hardly  have 
perused  my  letter.  Still,  to  obviate  future 
errors,  I  may  as  well  set  him  right  on  one  or 
two  points.  I  may  fairly  say,  that  on  the  prin- 
ciple of  the  proposed  addition  to  the  present 
mode,  I  neither  have  had,  nor  shall  have,  any 
real  opponents.  All  must  see  that  the  opposi- 
tion proves  too  much,  being  equally  levelled 
at  the  method  which  has  by  common  consent 
proved  beneficial  to  all  other  professions. 
There  may  be  difficulties  of  routine,  as  must  be 
expected  everywhere ;  but  general  usage,  au 
infallible  guide,  has  sanctioned  the  principle 
beyond  cavil  or  dispute;  there  will  always, 
however,  be  a  question,  as  to  whether  matters 
are  ripe  for  such  and  6Uch  an  alteration,  al- 
though it  is  desirable  in  the  main  ;  and  under 
this  view,  the  subject  of  legal  distinctions  has 
been  suffered  to  sleep  for  a  season,  without  the 
smallest  idea  of  its  relinquishment,  or  the 
smallest  doubt  of  its  efficacy.  The  difference 
between  myself  and  G.  H.  is  this  :  I  advocate 
some  sort  of  distinction  at  the  legal  examina- 
tions, because  I  believe  it  would  excite  students 
to  greater  diligence,  and  by  operating  in  a 
degree  as  a  test  of  proficiency,  would  be  of 
service  to  them  in  after  life.  Therefore,  the 
plan  would  in  my  opinion  be  beneficial,  both 
to  the  character  and  fortuues  of  the  profession, 
of  which  such  students  are  to  form  a  part-  My 
reasons  are  the  natural  effect  of  emulation,  as 
proved  by  general  experience,  and  its  peculiar 
adaptation  to  the  law,  as  a  profession  requiring 
all  possible  talent  and  industry.  G.  H.,  with- 
out opposing  the  method  in  general,  does  so  in 
this  particular,  that  it  would  lower  the  pro- 
fessional student,  by  encouraging  too  exclusive 
au  attention  to  late.  He  therefore  speaks  of 
"  being  degraded  into  mere  lawyers,"  and  of 
"  attorneys  degenerating  iuto  men  who  have 
gaiued  great  legal  knowledge  to  the  neglect  of 
those  important  qualifications  which  should  be 
the  true  distinction  of  the  profession."  Now 
I  submit,  with  deference,  that  the  true  dis- 
tinction of  a  lawyer  should  be  a  knowledge  of 
law.  Of  course,  the  student  may  hold  these 
opinions  or  not  as  he  pleases,  but  as  some 
knowledge  of  law  is  now  happily  made  essen- 
tial, he  must  forbear  acting  upon  them,  lest 


perchance  he  be  relieved  from  the  degradation 

of  being  made  a  lawyer  at  all !  I  should  advise 
O.  H.  to  look  to  this,  for  though  to judge  from 
his  able  letter,  there  is  hut  small  probability  of 
his  not  passing,  no  one  can  answer  for  the 
result  if  he  continues  to  look  so  meanly  on  the 
pursuit  of  law.  I  confess  too,  that  I  canuot 
comprehend  how  a  person  can  degenerate  into 
the  possession  oi  great  legal  knowledge.  Under 
this  view,  a  man  mav  degenerate  into  a  Judge, 
and  sink  below  contempt  because  made  Lord 
(  lumcellor.  We  must  look  down  upon  Notting- 
ham, Eldon,  and  Lyndhurst,  as  failures,  and 
consider  that  the  law  can  only  be  worthily  ad- 
ministered by  him  who  knows  the  least  about  it. 
It  certainly  sounds  rather  paradoxical.  But  I 
believe  Sir,  you  will  agree  with  me  that  this 
is  not  the  correct  way  of  regarding  the  ques- 
tion. The  great  aim  of  the  lawyer  should  be 
to  attain  a  thorough  acquaintance  with  law,  and 
though  he  may  incidentally  diverge  into  other 
tracks,  he  must  never  forget  that  they  are  oi 
bye-paths.  And  is  this  a  trifling  labour  ? 
that  study  in  which  the  wisest  men  have  grot 
old  without  exhausting  it,  to  be  indefin" 
postponed,  in  comparison  with  lighter 
jeets  ?  Law  is  proverbially  a  stern  and  jeali 
mistress,  and  has  therefore  many  rivals;  b 
if  among  her  numerous  throng  there  is  o\ 
of  a  more  specious  address  and  a  more  in- 
viting garb  than  another,  it  is  that  one  yclept 
General  Knowledge.  Like  an  ignis fatuus  she 
flits  before  the  indolent  and  the  vain,  and  like 
her  empty  prototype,  has  allured  many  an  one 
to  his  ruin.  Nor  indeed,  when  we  think  of  the 
smoothness  of  her  path,  compared  with  that  of 
her  rugged  companion,  can  we  wonder  at  her 
crowded  train.  Any  one,  with  a  diffusive  mind 
and  an  ordinary  stock  of  vanity,  may  make  a 
display  there ;  but  how  few  possess  "the  solid, 
sterling  abilities  necessary  to  shine  here. 
Obstinate  indeed  as  it  may  appear,  I  must, 
therefore,  continue  to  insist,  in  opposition  to 
G.  [I.,  that  the  study  of  law  should  be  the 
t  h  't i  f  concern  of  the  legal  student.  Let  no  one, 
however,  imagine  that  I  would  through  life, 
prohibit  the  lawyer  from  the  acquisition  of  all 
other  knowledge  than  what  his  profession  af- 
fords him.  The  desire  of  knowledge,  and  the 
babitof  gratifying  it  once  raised,  is  inextinguish- 
able ;  and  he  may,  when  he  has  cultivated  some 
portion  of  the  held  before  him,  employ  his 
leisure  in  any  direction  whither  his  desires  may 
lead  ;  in  which,  instead  of  commencing  with  a 
mind  emasculated  and  puffed  up  with  general 
knowledge,  he  will  pursue  bis  subject  with  a 
vigor  which  wholesome  discipline  can  alone 
impart.  .  ;1 

G.  II.  complains  that  by  this  "detestable 
/dan,"  as  he  calls  it,  young  men  can  only  ob- 
taiu  distinction  by  casting  awav  the  rich  stores 
of  wisdom  and  experience,  to  be  replaced  hy 
a  deep  knowledge  of  the  law,  of  no  use  to 
them,  or  benefit  to  their  clients."  But  wit 
the  generality  of  law  students,  the  choice 
not  between  law  and  the  rich  stores  he  sneal 
of,  but  between  law  and  no  store  at  alii  for 
probably  few  people  will  delude  themselre* 
with  the  idea  that  youths  under  articles  trou- 
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Ms  themselves  vastly  about  any  thing  ?  because 
there  it  no  motive — and  as  to  the  respective 
*'\ue  and  benefit "  which  he  alludes  to,  I  re- 
spectfully insist  that  ceeteris  paribus,  the  man 
most  skilful  in  law  will  be  the  most  blessed 
with  business 

i .  H.  adds  that  '  as  integrity,  sound  judg- 
»t,  and  scientific  knowledge  constitute  the 
„j  distinction  of  a  valuable  attorney,  not/ting' 
rt  of  a  classification,  pointing  out  these,  can 
I  prove  beneficial."  Now,  with  every  respect 
for  these  endowments,  natural  and  acquired, 
I  fear  that  a  formal  examination  in  integrity 
ind  sound  judgment  would  be  a  somewhat 
lillicult  matter  in  these  Courts  below,  and  to 
throw  in  scientific  knowledge  as  well,  might 
prove  inconvenient  to  the  examiners  as  well  as 
the  examined  ;  but  because  a  part  is  palpably 
impracticable,  are  we  to  lay  aside  the  whole  ? 
and  because  something  is  proposed  to  be  at- 
tached to  the  plan,  which  is  hardly  to  be 
of  with  seriousness,  and  has  no  ne- 
ary  connection  whatever  with  it,  are  we 
satisfied  that  nothing  should  be  at- 


'our  correspondent  suggests  that  our  pro- 
fession is  by  no  means  destitute  of  rewards, 
for  if  an  attorney  pant  for  distinction,  he  may 
go  to  the  bar. — Undoubtedly,  an  attorney  may 
go  into  the  navy,  if  he  likes,  but  promotion 
there  would  be  a  sorry  proof  of  his  distinction 
as  a  lawyer  ;  nor  as  "to  the  matter  in  hand,  is 
there  any  difference  between  the  cases. 

As  to  the  repetita  crambe  about  being  a 
hardship  on  those  who  gained  no  degree, 
they  are  as  much  entitled  to  an  answer,  as  the 
oft-refuted  argument  against  gratifying  virtue 
by  a  reward.  JMy  only  reply  is,  that  the  sys- 
tem prevails  universally,  both  in  the  divine  and 
human  economy. 

G.  H.  says  that  the  rewards  of  the  attorney 
should  be  earned  in  the  actual  duties  of  his 
profession,  and  that  they  consist  of  the  esteem 
and  confidence  of  his  client :  but  why  grudge 
in  addition  the  cheering  chance  of  honours  on 
the  thrcshhold  I  Tins  is  the  method  in  the 
clerical  and  medical  professions,  in  which  ho- 
norary examinations  long  precede  actual  prac- 
tice :  and  why  refuse  it  to  the  law  ?  Besides, 
are  the  solid  rewards  he  alludes  to  always  be- 
stowed entirely  without  caprice?  All  that  we 
know  is,  that  they  who  get  business,  do  get  it, 
and  this  is  all  that  G.  H.'s  suggestion  comes  to ; 
but  the  bare  fact  is  scarcely  a  stimulus,  when 
the  chain  which  connects  it  with  merit  is  con- 
cealed from  our  view.  We  may  hope  that  it 
map  be — but  that  is  all. 

I  can  perhaps  scarcely  close  my  remarks  on 
<}.  H.'s  reply  in  a  better  manner,  than  by  re- 
turning his  own  version  of  a  simile  in  my  pre- 
vious letter,  as  showing  the  difference  between 
us.  He  would  virtually  prevent  the  growth  of 
limbs  beyond  a  given  length,  by  making  the 
e.vtess  useless.  /  am  solicitous  to  follow  na- 
ture, and  while  I  am  free  from  wishing  to  stretch 
the  legs  of  any  one,  I  am  anxious  if  a  mzndoes 
)08ses8  a  long  understanding,  to  allow  him  a 
•r  field  for  exercise. 


)riefly  to  allude  to  the  letter  of  D.  H.  S.  I  can 

issure  him  I  have  considered  all  the  correspon- 


br 

assure  him  I  have  considered  all  the  correspon- 
dence he  refers  to.    Speaking  generally,  it 
may  be  arranged  under  two  heads — one  com- 
prising the  opponents  of  all  change  whatever, 
not  however  openly  fighting  under  that  ban- 
ner, but  casting  about  for  prima'  facie  argu- 
ments to  support  their  creed  ; — the  other, 
including  the  indolent  or  the  obtuse,  who  are 
either  beyond  possibility  of  awaking,  or  wish 
to  "  slumber  again."   The  exceptions  are  those 
who,  perhaps  slightly  indisposed  to  the  plan, 
will  still  second  it  if  proved  beneficial ;  and  as 
seekers  for  truth,  these  are  entitled  to  every 
respect.     Still  upon  the  general  principle, 
there  has  been  no  real  dispute,  nor  can  there 
be.   He  asks  for  facts,  let  him  consider  these  : 
the  force  of  emulation,  and  the  direction 
given  to  this  principle  by  all  other  professions ; 
and  then  let  him  inquire  what  special  reasons 
exist  why  there  should  be  no  application  of  it 
to  the  lower  branch  of  the  law.    This,  how- 
ever disguised  with  argument  or  lost  in  words, 
is  the  gist  of  the  question,  and  this  is  the  basis 
of  my  former  letter,  though  perhaps  hid  by  an 
unnecessary  superstructure.  Still,  the  facts  are 
facts,  and  not  as  G.  H.  styles  them  "fallacies." 
In  my  opinion,  too,  it  is  better  to  have  only  one 
opportunity  of  obtaining  honors.    When  all  is 
placed  on  a  single  cast,  it  causes  every  effort, 
and  is  perhaps  the  true  principle  of  competi- 
tion.   I).  H.  S.  may  not  be  aware,  that  Uni- 
versity honors  are  independent  of  a  degree  : — 
i.  e.  a  man  may  be  senior  wrangler,  or  a  double 
first,  and  yet  never  be  made  a  B.A.;  and  that 
the  honours  of  a  medical  man  are  also  entirely 
unconnected  with  a  degree  ;  and  he  will  not 
sav  that  thev  ate  of  "no  use"  in  after  life. 
Indeed,  looking  at  the  natural  effect  of  re- 
wards as  promoting  diligence,  and  the  means 
they  afford  as  tests  of  merit,  it  seems  most 
strange  to  doubt  but  that  they  must  be  of  emi- 
nent use  to  the  successful  candidate,  whatever 
station  he  may  in  future  fill ;  for  whether  or  not 
he  may  continue  his  career,  to  them  at  least  he 
is  indebted  for  his  stock  in  hand.    I  must  also 
at  all  risks  deny  that  the  scheme  is  a  **  radical3' 
one.    It  neither  overthrows  nor  alters  the  pre- 
sent system,  but  merely  proposes  an  addition 
which  in  no  way  interferes  with  the  old  plan. 

1  hope,  Sir,  that  you  will  now  suffer  me 
to  answer  your  requisition,  and  redeem  my 
pledge,  bv  stating  the  nature  of  the  projected 
addition,  "and  the  means  of  carrying  it  into 
effect.  I  believe  that  under  the  present  me- 
thod the  examination  papers  are  distributed 
among  the  acting  examiners  in  such  a  manner 
as  that  one  division  of  the  subject  is  committed 
to  one  gentleman  only.  He  then  considers 
the  answers  of  each  candidate,  and  decides 
accordingly,  merely  referring  to  his  colleagues 
in  cases  of  difficulty.  Now  I  propose  that  this 
gentleman  should,  in  addition,  enter  in  a  list 
the  names  of  such  ten  of  the  candidates  as 
have  in  his  opinion  shewn  the  greatest  profi- 
ciency, placing  them  according  to  merit,  and 
numbering  them  as  in  the  Cambridge  poll. 
Each  Examiner  doing  the  same,  there  will 


!  now,  «U1,  your  perfusion,  thus  be  separate  list,  of  proficiency  in  .he 
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separate  subjects  of  the  examination.     Let  |  of  the  Examiners,  to  whose  services  the  pr 
these  lists  be  then  compared  together,  and  a 
result  obtained  as  to  the  general  merit  of  each 
of  such  ten  candidates,  and  let  a  general 


paper  be  made  out  accordingly,  allotting  prio- 
rity on  the  same  plan  as  in  the  other  lists. 
Lastly,  let  the  certificate  of  having  passed 
contain  a  reference  to  this  last  list,  supposing 
the  candidate  to  be  named  in  it ;  and  then  let 
all  the  lists  be  published  by  authority  in  the 
different  law  periodicals,  and  a  leading  London 
newspaper.  By  this  method,  which  requires 
no  new  organization,  and  need  cause  no  extra 
expense,  all  the  candidates  will  be  fairly  treated. 
The  idle,  the  careless,  or  the  stupid,  will  be 
properly  denied  that  which  they  have  been 
either  unable  or  have  taken  no  trouble  to  ob- 
tain ;  while  the  painstaking  will  be  gratified 
by  a  solace  for  his  labours,  and  the  talented 
will  be  stitnulated  to  increased  efforts.  .  If  a 
candidate  feel  unequal  to  compass  all  the 
branches  into  which  the  subject  is  divided, 
he  may,  by  close  attention  to  a  part,  meet 
with  an  agreeable  notice  in  the  inferior  lists. 
If  by  capacity  aud  exertion  he  has  mastered 
the  whole  range,  he  will  be  worthily  distin- 
guished in  the  most  honourable  class.  Each 
will  thus  secure  success  proportioned  to  his 
deserts ;  and  all  having  an  equal  chance,  no 
one  can  complain  of  failure. 

As  regards  the  means  of  effecting  the  plan, 
it  seems  to  me  that  as  to  mere  power,  the  ex- 
aminers already  possess  it  under  the  terms 
of  their  appointment.  The  order  of  Hilary 
Term,  183C,  recites  2  G.  2,  c.  23,  whereby 
the  judges  are  " authorized  to  examine  and 
inquire,  by  such  tcays  and  means  as  they  should 
think  proper,  touching  the  fitness  and  capacity" 
of  persons  to  act  as  attorneys ;  and  the  order 
then  states,  that  "to  carry  this  statute  more 
fully  into  effect,"  it  was  expedient  to  appoint 
Examiners.  Examiners  are  accordingly  ap- 
pointed, and  are  declared  "  competent  to  con- 
duct" the  examination,  "subject  to  and  in 
pursuance  of  the  provisions  of  the  rule."  From 
this  it  appears  that  the  judges  have,  under  the 
statute,  a  discretionary  power  us  to  the  method 
best  calculated  to  procure  fitness  and  capacity 
in  the  candidates;  and  the  examiners  being 
appointed  to  relieve  the  judges,  and  to  carry 
the  statute  more  fully  into  effect,  have  therefore 
delegated  to  them  all  the  discretionary  autho- 
rity of  the  judges  with  reference  to  the  end  in 
view  ;  viz.  the  improvement  of  the  candidates, 
and,  through  them,  of  the  profession.  So  that 
all  that  remains  is  for  the  Examiners  to  con- 
sider whether  allowing  legal  distinctions  would 
protnote  these  objects.  Far  be  it,  however, 
from  me  to  think  of  putting  aside  the  judges 
by  this  arrangement.  All  must  feel  assured 
that  those  venerable  persons  would  readily 
sanction  any  measure  which  tended  to  elevate 
even  an  inferior  grade  of  the  profession.  But 
oppressed  with  their  multifarious  duties,  all 
additions  must  be  onerous,  and  I  wish  to  shew 
how  we  may  avoid  troubling  them  on  the  sub- 
ject. I  am  quite  aware  (and  this  is  with  me 
the  weightiest  objection),  that  the  projected 
plan  would  materially  augment  the  labours 


e  Examiners,  to  whose  services  the  pr*j 
>n  is  already  so  deeply  indebted ;  and  \, 
t  how  easy  it  is  for  me  or  anv  one  else 


fessioi 
admit 

not  directly  concerned,  to  suggest  a  course 
for  the  guidance  of  others.  Looking,  how- 
ever, at  the  spirit  which  has  been  of  late 
evinced  in  the  amelioration  of  our  profession, 
and  looking  at  the  happy  effect  which  the 
Incorporated  Law  Society  is  likely  to  pro- 
duce, as  a  permanent  body  of  high  character, 
with  the  means  and  ability  of  rectifying  abuses 
and  originating  improvements,  we  need  not 
fear  any  obstacle  merely  on  this  ground',  and 
from  the  known  character  of  the  Examiners 
we  may  feel  convinced  that  let  the  projected 
addition  once  be  allowed  to  conduce  to  the 
general  welfare  of  their  profession,  and  all 
personal  motives  to  delay  will  be  at  once  dis- 
carded. 

You  intimate  that  the  proposition  should  be* 
submitted  to  the  Examiners,  but  as  it  is  rather 
a  matter  for  them  to  originate  for  the  profes-, 
sion  if  they  approve  it,  it  does  not  appear  that 
a  better  plan  can  be  pursued  lor  that  purpose 
than  by  suggesting  it  to  them  through  the> 
medium  of  your  valuable  journal,  and  other 
leading  legal  periodicals.    The  main  body  of 
the  profession  are  too  much  engaged  in  busi- 
ness to  spend  any  very  strenuous  exertions  on 
other  matters,  though  for  the  sake  of  their 
sons  they  would  desire  its  adoption,  whilst  a 
warm  discussion  by  the  younger  members,, 
unaided  by  a  formal  support,  would  eud  in 
no  result  except,  perchance,  prejudicing  the 
subject. 

I  will  now  conclude  this  very  long  letter, 
which  would  not  have  been  so  far  protracted,, 
had  not  its  author  felt  strongly  on  the  subject.; 
I  am  satisfied  in  having  recalled  attention  to, 
the  matter,  aud  shall  not  again  trespass  on 
your  indulgence,  unless  unforseen  events  occur. 
On  the  principle  of  the  method  advocated,, 
there  can  be  no  dispute  without  overthrowing 
all  our  settled  ideas  of  rewards  and  punish- 
ments.   There  may  be  difficulties  of  detail  as 
may  be  expected,  and  in  overcoming  that 
innate  torpor  which  more  or  less  pervades  all 
bodies  ;  but  as  the  principle  is  sound  and 
generally  admitted,  ultimate  success  may  be 
safely  predicted  of  the  plan :  and  I  earnestly 
appeal  to  you,  Sir,  to  assist  its  further  pro- 
gress.    A  subtle  or  a  playful  mind  may  of 
course  envelope  the  subject  in  casuistry,  or 
darken  it  with  excess  of  light;  but  an  oppo- 
nent will  do  well  to  recollect  that  he.  exposes 
himself  to  an  invidious  imputation ;  for  as 
opposition  is  naturally  to  be  most  expected 
from  those,  who,  from  personal  indolence  or 
incapacity,  are  led  to  fear  the  plan,  he  should 
reflect  whether  his  own  real  motives  or  merits 
are  such  as  to  constitute  him  a  probable  ex- 
ception in  the  eye  of  the  public.    But  in  spite 
of  all  his  opposition  the  change  will  be  made, 
and  once  established,  its  good  effects  will 
speak  for  themselves.   In  the  meantime,  I  aud 
my  fellow-labourers  must  rest  satisfied  with 
having,  though  in  a  humble  degree,  forwarded 
and  upheld  its  claims;  aud  soliciting  a  general 
consideration  of  the  subject  by  the  Examiners, 
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the  profession  generally,  and  by  the  legal  press 
in  particular,  we  leave  the  matter,  with  con- 
fidence that  its  own  intrinsic  merits  will  even- 
tually work  out  its  success. 


A  Country  Solicitor. 


SUPERIOR  COURTS. 


Hortr  ©fjaiurllar'a  Court. 


-  «n,  • 

ri-  i  until 

^        PATENT. — COSTS. — JURISDICTION. 

.if  .r 

\,A  petition  to  apply  the  great  seal  to  a  patent 
,  having  been  opposed  unsuccessfully,  and 
I,    the  patentee,  after  establishing  his  title, 

having  ashed  for  costs,  the  Ijtrd  Chancellor, 
»  ,  first  doubting  his  jurisdiction,  afier  con- 

sideration,  ordered  the  costs. 

This  was  a  petition  for  the  application  of 
the  great  seal  to  a  patent  for  securing  to  the 
petitioner  the  benefits  of  an  invention  for  an 
improvement  in  the  construction  of  strong 
chains.  Other  parties,  manufacturers  of  strong 
chains,  entered  a  caveat  against  the  patent,  and 
ott  reference  to  the  Attorney  General,  they 
succeeded  by  their  evidence  to  shew  that  there 
was  neither  novelty  nor  merit  in  the  peti- 
tioner's proposed  improvement,  and  they  ob- 
tained his  report  to  that  effect.  Upon  this 
report,  and  on  a  supplementary  petition  by  the 
claimant,  the  matter  came  to  be  discussed  be- 
fore the  Lord  Chancellor,  by  Mr.  IVigram,  Mr. 
Girdlestone,zxi&  Mr.  Jenkins  for  the  petitioner  j 
and  by  the  Solicitor  General  and  Mr.  Bacon  for 
the  parties  opposing  him. 
-TWodels  of  various  forms  of  strong  chains 
were  produced  in  Court,  and  the  merits  of 
them  were  very  fully  discussed  for  parts  of  two 
days,  after  which  the  Lord  Chancellor  was  fully 
satisfied  as  to  the  novelty  and  utility  of  the  im- 
provement suggested  by  the  petitioner,  and  or- 
dered the  patent  to  be  sealed  accordingly,  and 
to  bear  date  the  day  on  which  it  would  have 
been  sealed  if  no  caveat  had  been  entered. 

The  petitioner's  counsel  asked  for  his  costs 
against  the  opposing  parties,  whose  counsel 
opposed  the  application,  and  denied  that  the 
Lord  Chancellor  had  jurisdiction  to  give  costs. 
Even  if  he  had  such  jurisdiction,  they  sub- 
mitted that  this  was  a  case  in  which — after  the 
Attorney  General,  the  officer  appointed  to  pro- 
tect the  Crown  from  imposition  in  these  mat- 
ters, acting  upon  information  received  from 
innocent  parties  in  aid  of  that  protection,  made 
a  report  against  the  patent — his  Lordship  would 
not  give  costs  against  those  parties,  who  only 
did  their  duty  in  protecting  the  Crown  and  the 
public.  In  effect  the  opposition  was  by  the 
officers  of  the  Crown. 

The  Lord  Chancellor  said  he  had  no  doubt 
of  the  propriety  of  giving  the  petitioner  his 
costs,  but  tic  had  some  doubt  as  to  his  juris, 
diction  to  give  them. 

.His  Lordship,  on  a  subsequent  day,  said  he 
found,  after  directing  a  search  for  authorities, 
that  Lord  Eldon  did  give  costs  to  the  petitioner 
against  his  unsuccessful  opponents  in  a  case  like 


this,  and  that  was  a  good  precedent  to  follow  in 
this  case.   Costs  were  ordered  accordingly. 

Ex  parte  Cutler. — At  Westminster,  Easter 
Term,  and  Sittings  at  Lincoln's  Inn,  after 
Trinity  Term,  133U. 

*" 

mte  efynttllavt  Court  ]H, 

PRACTICE.— DEFENDANT.— CONTEMPT. 

When  a  defendant,  committed  for  contempt  in 
not  answering,  has  been  found  by  the  Mas- 
ter; on  reference  to  kirn  under  the  act  \  hV. 
4,  c.  36,  s,  15,  to  he  too  poor  to  employ 
counsel  and  solicitor  to  prepare  answer,  and 
declines  to  apply  to  the  Court  to  assign 
them,  it  is  competent  to  the  plaintiff  to 
make  the  application. 

Mr.  Tupp  applied  on  behalf  of  the  plaintiff 
for  an  order  to  assign  a  solicitor  and  counsel 
to  the  defendant,  a  prisoner  in  contempt,  to 
enable  her  to  put  in  her  answer  to  plaiutilf's 
bill.  The  defendant  had  been  brought  up  on  a 
former  day  in  the  usual  way,  to  answer  her 
contempt  for  not  putting  in  her  answer,  and 
the  usual  order  of  reference  was  then  made  to 
the  Master,  under  the  act  1  W.  4,  c.  36,  s.  15, 
to  inquire  whether  the  defendant  was  too  poor 
to  employ  solicitor  and  counsel  to  prepare  her 
answer.  The  Master  reported  that  she  had 
not  means  to  employ  a  solicitor  or  counsel, 
and  she  did  not  think  proper  to  apply  for  any 
to  be  assigned  to  her.  Under  these  circum- 
stances, it  was  competent  for  the  Court  to 
assign  counsel  and  solicitor  to  her  on  the  ap- 
plication of  the  plaintiff,  notwithstanding  the 
decision  to  the  contrary  in  FP at  kins  v.  Parker. ,a 

The  Vice  Chancellor  was  of  opinion  that  it 
was  competent  for  the  plaintiff  to  make  the 
application,  and  his  Honour  made  the  order 
accordingly,  as  asked. 

Wheeler  v.  CotterelL— Sittings  at  Lincoln's 
Inn,  July  20th,  1839. 

&uren'£  itaicfj. 
[Before  the  Four  Judges.] 

SLANDER.— —CHURCHWARDEN,  OUT  OF  OFFICE. 

In  an  action  for  slander  the  declaration  alleged 
that  the  plaintiff,  who  had  been  church, 
warden,  was  charged  with  having  spent 
between  2  and  300/.  of  the  parish  money, 
no  one  knew  hoic,  for  the  parish  books  had 
been  destroyed,  and  no  vouchers  had  been 
produced;  and  that  the  defendant  when 
making  the  charge  asked  whether  such  a 
person  could  be  fit  to  be  trusted  with  the. 
parish  money ;  and  the  inuendo  was  that 
the  words  imputed  an  indictable  offence; 
Held,  that  the  action  was  maintainable, 
though  the  words  were  uttered  the  day 
after  the  plaintiff  quitted  office,  for  that 
they  did  impute  an  indictable  offence. 

This  was  an  action  of  slander.   The  words 
were  allege d  to  be  spoken  of  the  plaintiff  as  a 
They  were  in  fact  uttered  the 


churchwarden. 
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day  after  he  had  quitted  office.  The  words 
charged  that  the  plaintiff  had  spent  between 
2  and  300/.  of  the  parish  money,  no  one  could 
tell  how,  for  the  parish  books  were  destroyed, 
and  no  vouchers  had  been  produced  to  shew 
how  he  had  spent  the  money,  and  the  defen- 
dant therefore  asked  whether  Ramsey  was  a 
person  fit  to  be  trusted  with  the  parish'money. 
The  declaration  alleged  the  words  to  have  been 
spoken  of  the  plaintiff  in  his  character  of 
churchwarden,  and  averred  that  they  imputed 
to  him  an  indictable  offence.  The  case  was 
tried  at  the  Spring  Assizes  in  1838,  when  the 
question  left  to  the  jury  was,  whether  such  a 
meaning  as  the  declaration  imputed  was  to  be 
attached  to  the  words,  and  the  jury  found  in 
the  affirmative,  and  gave  a  verdict  for  the 
plaintiff— <Damages  40*.  A  rule  was  obtained 
in  Easter  Term,  1838,  to  set  aside  this  verdict, 
and  have  a  new  trial. 

Mr.  Butt  shewed  cause  against  the  rule. — 
The  words  here  impute  that  the  plaintiff  while 
in  office  committed  an  indictable  offence.  That 
imputation  affects  his  character  after  he  has 
quitted  office  just  as  much  as  before.  His 
right  to  vindicate  himself  and  recover  damages 
against  his  slanderer  does  not  terminate  with 
his  holding  of  office.  The  words  really  affect 
the  plaintiff's  general  character,  and  not 
merely  his  official  character ;  for  they  not  only 
impute  to  him  misconduct  while  in  office,  but 
assert  that  he  is  nut  fit  to  be  trusted  in  office 
again.  This  imputation  is  clearly  slanderous. 
In  ffalden  v.  Mitchell*  2  Ventr.  265,  the  Chief 
Justice  said  thiit  where  a  man  had  been  in  an 
office  of  trust,  to  say  that  he  behaved  himself 
corruptly  in  it,  as  it  imported  great  slander, 
so  it  might  prevent  his  coming  iuto  that  or  the 
like  office  again,  and  therefore  was  actionable. 
This  plainthf  therefore  had  a  clear  right  of 
action,  and  the  question  as  to  the  meaning  of 
the  words  having  been  properly  left  to  the  jury 
their  verdict  ought  not  to  be  disturbed. 

Mr.  Erie,  in  support  of  the  rule. — These 
words  are  only  actionable  in  respect  of  having 
been  uttered  of  the  plaintiff  in  his  official  cha- 
racter. But  though  they  reflect  on  his  official 
conduct,  they  were  not  uttered  till  he  was  out 
of  office.  If  therefore  they  are  only  defamatory 
in  respect  of  his  office,  he  can  maintain  no  ac  • 
tion  for  the  uttering  of  them  after  he  has 
quitted  office.  In  Strode  v.  Horner,*  the  words 
"  thou  art  a  cheating  knave,  and  hast  cheated 
the  parish  of  30/.,"  were  held  actionable,  while 
the  person  of  whom  they  were  spoken  was  in 
office,  and  this  was  held  for  the  sake  of  pro- 
tecting the  office  he  filled,  which  was  one  of 
trust  and  confidence.  In  Hutton  v.  Beck*  the 
words  "  thou  hast  beguiled  and  deceived  the 
town  in  thy  accounts  of  41.,  and  it  is  no  marvel 
thou  growest  rich  when  thou  deceivest  the 
town,"  though  spoken  of,  a  churchwarden, 
who  is  a  sworn  officer,  were  held  not  action- 
able, for  it  did  not  appear  what  they  might 
mean.  The  general  rule  is  laid  down  in 
Comyn's  Digests  where  it  is  said  that  if  a 


Styles,  338. 


c  Defamation,  G.  3. 


Cro.  Jac.  339. 


charge  be  in  respect  of  office,  the  party  must 
shew  that  he  has  the  office  in  respect  6t  Which" 
the  words  were  uttered,  and  generally  that  he 
was  in  office  at  the  time  of  the  words  spoken; 
and  Tuthill  v.  Milton*  expressly  recognised 
that  rule.  There  the  words  were  spoken  of  a 
person  who  had  been  in  trade,  but  had  quitted 
it  when  the  words  were  uttered ;  and  that  fact 
being  stated  as  an  objection  to  hta  right  to  re- 
cover, the  argument  in  answer  was  that  t^ere 
was  a  difference  between  slander  of  one  in  re- 
spect of  an  office  and  in  respect  of  a  trade  or* 
profession ;  and  the  Court  adopted  the  argu* 
ment,  admitting  that  in  the  former  case  the' 
words  must  be  shewn  to  have*  been  spoken 
while  the  man  was  in  office,  while  in  the  latte? 
proof  of  a  similar  kind  was  not  necessary,  ft' 
is  clear,  therefore,  that  the  right  to  maintain' 
this  action  at  all  never  existed,  since  the  plain, 
tiff  was  out  of  office  when  the  words  were 
uttered.  They  are  not  words  which  affect  the' 
general  character  of  the  plaintiff,  and,  at  the 
utmost,  they  cannot  be  said  to  impute  more 
than  negligence  in  the  disposal  of  the  parish 
money. 

Lord  Denman,  C.  J. — It  would  be  difficult 
to  say  that  for  slanderous  words  uttered  the 
day  before  a  man  left  office  an  action  would  be 
maintainable,  but  that  none  could  be  main- 
tained for  words  uttered  the  day  afterwards^ 
There  is  a  great  contrariety  of  decisions  on  this 
point.  It  is  not,  however,  necessary  to  settle 
the  point  now.  For  here  is  a  statement  that  a 
man  has  spent  a  large  sum  of  money  belonging 
to  the  parish,  no  one  knew  how,  because  all 
the  books  were  destroyed,  and  there  were  no 
vouchers.  To  my  mind  these  words  convey 
an  imputation  that  the  plaintiff  had  unlawfully, 
knowingly,  and  wickedly  spent  the  money  of 
the  parish  in  an  improper  manner.  The  words 
are  capable  of  the  meaning  which  has  been 
fixed  on  them  by  the  inuendo  in  the  declara- 
tion,  and  by  the  jury  in  the  finding,  namely, 
that  they  imputed  an  indictable  offence.  They 
are  therefore  actionable. 
Mr.  Justice  Littledale  concurred. 
Mr.  Justice  Patteson. — If  the  words  can 
fairly  bear  the  meaning  which  has  been  given 
to  them  by  the  jury,  which  I  think  they  may, 
this  action  is  maintainable. 

Mr.  Justice  Williams. — If  the  declaration 
had  not  contained  this  inuendo  as  to  the  mean- 
ing of  the  words,  it  might  have  been  doubtful 
whether  of  themselves  they  could  have  been 
actionable;  but  if  I  am,  as  I  am  here,  dis-i 
tinctly  called  on  to  say  whether  they  charge? 
the  plaintiff  with  a  neglect,  or  a  corrupt  appli- 
cation of  the  parish  money,  I  must  give  them 
the  latter  meaning.   I  think  that  they  mean 
that  he  put  the  money  into  his  pocket  frornnj 
corrupt  motive.    For  such  words  the  action  ia  1 
clearly  maintainable,  though  they  were  uttered  • 
after  the  plaintiff  was  out  of  office.  oui 
!  Rule  discharged.— Ramsey  r.  Eime*%  T.  T. 
1839.    Q.  B.  F.  J.  ,  .  .  !l 
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&uetn'*  Benrrj  practice  Court. 

1«om  ftwq  frf*  '    -    •      '        '  • 

INDICTM  TNT  FOR  NUISANCE.  —PARTICULARS. 

'^fPhere,  in  an  indictment  for  stopping"  up  a 
• jrtver  by  throicing  mud  into  its  course,  it 
^'  appeared  that  the  acts  complained  of  were 
*  permanent,  the  Court  refused  to  grant  a 
i,  ,v  rule  for  particulars  of  the  dates  of  the  acts 
J  41,1  Complained  of  but  granted  it  only  as  to  the 
actxfself. 

,/r^hUe  moved  for  a  rule  to  shew  cause  why 
the  prosecutor  of  this  indictment  should  not 
particulars  of  the  nuisances  of  which  he 
complained.  It  was  an  indictment  preferred 
against  the  defendants  for  throwing  mud  into 
the  course  of  the  River  Thames,  with  a  view  to 
the  foundation  of  the  embankment  for  the  new 
I  louses  of  Parliament,  and  the  object  of  the 

S resent  motion  was  to  obtain  a  knowledge  of 
ie  days  upon  which  the  acts  were  alleged  to 
have  been  committed,  as  well  as  of  the  parti* 
cular  acts  themselves.  Rex  v.  Curteood  and 
others,  3  Ad.  &  El.  815,  was  a  case  much 
stronger  than  the  present. 

Coleridge,  J — The  days  on  which  the  acts 
were  committed  are  immaterial.  The  pro- 
secutor  may  not  know  them.  The  defendants 
may  have  particulars  of  the  acts  charged,  but 
not  of  the  days  on  which  they  were  done.  In 
Rex  v.  Curwood  the  nuisances  were  in  various 
counties,  and  were  not  permanent.  Here  the 
acts  complained  of  are  permanent. 

Rule  accordingly. — Regina  v.  Flower  and 
others,  T.T.  1839.   Q.  B.  P.  C. 

.  .  > 

DI8CHARGR  OF  DEFENDANT  UNDER  SMALL 
DEBTS  ACT. — NOTICE  OF  MOTION. 

In  an  action  of  ejectment,  an  application  being 
made  for  the  discharge  of  the  defendant 
under  the  Small  Debts  Act,  notice  of  the 
motion  having  been  given  to  one  of  the  two 
lessors  of  the  plaintiff,  and  the  other  not 
being  to  be  found,  the  Court  granted  a  rule 
absolute  in  the  first  instance. 

Dowling  moved  to  discharge  the  defendant 
out  of  custody  under  the  43  Geo.  3,  c.  123, 
(the  Small  Debts  Act) ;  he  was  in  custody  for 
is.  damages  and  costs  in  an  action  of  eject- 
ment.   He  cited  Doe  d.  v.  ,  1  D.  P. 

C.  69 ;  Doe  d.  Daffey  v.  Sinclair,  5  D.  P.  C. 
615 ;  Doe  d.  Trellford  v.  IVard,  5  D.  P.  C. 
290;  and  Doe  v.  Reynolds,  10  B.  &  C.  481. 
The  rule  must  be  absolute  in  the  first  instance. 
There  were  two  demises  stated  in  the  declara- 
tion. One  by  Smith,  the  person  really  in- 
terested, and  the  other  by  an  infant,  the  son 
and  heir  of  the  person  by  whom  the  property 
was  sold  to  Smith.  Notice  of  this  application 
had  been  served  on  Smith,  but  the  infant  was 
not  to  be  found.  It  was  submitted  that  service 
on  the  latter  would  be  useless,  as  he  was  not 
interested. 

PPilliams,  J. — The  rule  may  be  absolute. 

Rule  absolute. — Doe  d.  Smith  v.  Payton, 
T.  T.  1839.   Q.  B.  P.C. 


,  SERVICE  IN  EJECTMENT. 

Where,  in  an  action  of  ejectment  to  recover 
possession  of  a  Dissenting  Chapel,  service 
on  the  trustees  and  at  the  house  was  effect- 
ed, it  was  held  sufficient  for  a  rule  nisi  for 
judgment  against  the  casual  ejector,  and 
service  of  the  rule  on  the  trustees  was  held 
sufficient  for  a  rule  absolute. 

Butt  moved  to  make  a  rule  for  judgment 
against  the  casual  ejector  absolute.  The  ac- 
tion was  brought  to  recover  possession  of  a 
Dissenting  Chapel,  and  the  rule  nisi  had  been 
served  upon  the  trustees.  The  original  service 
of  the  declaration  had  been  effected  upon  the 
trustees  and  also  at  the  chapel.   «  /• 

Coleridge,  J.— The  rule  may  be  made  abso. 
lute. 

Rule  absolute. — Doe  d.  Gray  v.  Roe,  T.  T. 
1839.   Q.  B.P.C. 


INSPECTION  OP  DOCUMENT. 

■  • 

J  document  being  identified  by  the  defendant 
at  a  judge's  chambers,  but  not  annexed  to 
the  affidavit  and  filed  with  it,  the  plaintiff 
is'  entitled  to  inspect  and  copy  it,  even 
though  it  be  sworn  to  furnish  an  answer  to 
the  action. 

Humfrey  moved  for  a  rule  calling  on  the 
defendant  to  shew  cause  why  the  plaintiff 
should  not  be  at  liberty  to  take  a  copy  of  a 
certain  paper  writing  in  his  possession.  It 
was  an  action  brought  to  recover  the  amount 
of  an  attorney's  bill,  and  in  order  to  get  the 
bill  taxed,  the  defendant  went  before  a  judge 
at  chambers,  and  made  an  affidavit  of  the 
identity  of  a  document,  the  effect  of  which  was 
to  shew  that  all  claims  of  the  plaintiff  upon  the 
defendant  had  been  settled.  It  was  not  an- 
nexed to  the  affidavit,  hut  was  only  exhibited 
to  the  deponent;  but  it  was  submitted  that 
the  plaintiff  had  as  good  a  right  to  inspect  or 
copy  it  as  if  it  had  been  placed  upon  the  files 
of  the  Court. 

Hoggins  shewed  cause  in  the  first  instance, 
and  stated  that  the  document  was  part  of  the 
evidence  for  the  defence,  and  contended  that 
the  application  could  not  therefore  succeed. 
It  could  not  be  said  that  the  plaintiff  had  any 
interest  in  the  document,  and  Smith  v.  /Pinter, 
6  D.  P.  C,  336,  shewed  that  the  Court  would 
not  interfere  under  such  circumstances.  Jtrssel 
f.  Millington,  1  M.  &  Scott,  605,  was  also  in 
point. 

Humphrey,  contra  — The  document  must  be 
considered  to  be  in  Court,  as  it  was  removed  for 
the  convenience  of  the  defendant  only,  and  the 
plaintiff  was  entitled  to  inspect  it.  In  the  cases 
cited  the  document  had  never  been  brought 
into  Court. 

Coleridge,  J.  — This  is  a  new  case.  The 
question  is  under  what  circumstances  the  de- 
fendant is  possessed  of  the  document?  He 
brought  it  to  the  judge's  chambers,  and  iden- 
tified it.  Accordingjto  the  old  practice  it  would 
have  been  annexed  to  the  affidavit  and  filed 

with  it,  and  when  filed  cither  party  might  have 
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referred  to  it.  For  the  convenience  of  the 
party,  however,  to  whom  the  document  be- 
longs, he  is  now  allowed  to  take  it  away,  as  he 
may  want  to  use  it  for  various  purpose* ;  but  of 
course  he  takes  it  away  clogged  with  all  the 
conditions  to  which  otherwise  it  would  have 
been  subject ;  and  he  must  not  therefore  deny 
the  opposite  party  the  right  which  lie  would 
have  possessed  if .  it  had  remained  at  the 
judge's  chambers,  to  inspect  and  copy  it.  The 
rule  must  therefore  be  absolute. 

Rule  absolute.— Teblutt  v.  Ambler,  T.  T. 
1839.   Q.  B.  P.  C. 


LIST  OF  LAW  BILLS  IN  PARLIA- 
MENT, WITH  NOTES. 


ftosal  34tfenttf. 

17  August  1839. 

Election  Petitious  Trial. 
Postage  Duties. 
Prisons. 

Stannary  Courts. 
Custody  of  Infante. 
Imprisonment  for  Debt. 
Metropolis  Police. 
Tithes  Commutation. 
Sheriffs  Exemption. 
Real  Estate  Liability. 
Highways. 
Turnpikes. 
London  City  Police. 

Small  Debt  Courts  for 

Hatfield.  Wriksworth. 

Bel  per.  Ecklington. 

Newark.  Chesterfield. 

Oldham.  Nottingham. 
Bury. 

See  p.  271,  ante,  for  the  List  of  seven  other 
small  debt  court  acts. 


To  amend  the  Law  relating  to  double  and 
treble  Costs.         [For  second  reading.] 

Administration  of  Justice  in  parts  of  Counties. 

[In  Committee.] 

Bills  passed. 

Joint  Stock  Banks. 

Poor  Law  Commission  continuance. 

Metropolitan  Police  Courts. 


fyau&t  at  Commons. 

To  regulate  and  enlarge  the  Summary  Jurisdic- 
tion of  J  ustices.  Lord  Job  n  Russell. 
[In  Committee.] 


Small  Debts  Court  Bills  No.  2,  for  the  follow- 
ing places : — Kingsbridge  and  Dodbrooke, 
Leeds,  Liskeard,  Liverpool,  Newton  Abbot, 
Tavistock,  West  Ham. 

To  alter  and  amend  the  Laws  relating  to  Sewers. 
[In  Committee.]      Mr.  Christopher. 

For  relieving  Poor  Persons  from  Rates. 
[For  2d  reading.] 

For  the  better  regulation  of  Irish  Attorney's 
and  Solicitors.  Mr.  O'Connell. 

For  incorporating  the  King's  Inn,  Dublin,  and 
regulating  the  Profession  of  the  Law  in  Ire- 
land. Mr.  O'Connell. 

Bills  passed. 

Administration  of  Justice  in  Parts  of  Counties. 
Holding  Assize  Courts. 

Postponed. 
Trials  of  Prisoners. 


THE  EDITOR'S  LETTER  BOX. 


The  several  Acts  relating  to  the  Law  which 
have  recently  passed  shall  be  printed,  with 
Notes,  in  the  Legal  Observer  as  early  as  prac- 
ticable. 

The  further  communications  on  Lezal  Ex- 
amination Distinctions  shall  be  attended  to. 
The  subject  may  be  a  good  one  for  the  Long 
Vacation;  but  we  hope  our  correspondents 
will  condense  their  arguments. 

We  referred  in  a  late  Number,  p.  299,  ante, 
regarding  the  necessity  of  re-admission  where 
the  party  had  never  practised,  to*  the  case  of  Ex 
parte  Jones,  2Dowl.  Pr.  C.451 ,  and  are  remind- 
ed of  the  subsequent  case  of  Wiltony.  Chambers, 
15  L.  O.  123,  and  I  Wil.  Wol.  and  Dav.  701. 
We  do  not  think  that  case  directly  overrules  the 
other,  for  Mr.  Wilton  had  actually  practised 
and  taken  out  his  certificate  after  his  first  ad- 
mission. Then  the  last  case,  ex  parte  Marshall, 
6  Dowl.  Pr.  C.  526,  is  in  accordance  with  Ex 
parte  Jones. 

The  Letter  on  the  Duties  of  Solicitors  to 
their  Articled  Clerks,  in  answer  to  one  which 
recently  appeared,  shall  be  inserted. 

The  grievance  of  the  present  system  of  Law 
Reporting,  stated  by  "  Digester,"  shall  be 
noticed. 

The  observations  of  "  an  Old  Solicitor"  on 
Legal  Discussion  Societies  will  appear  in  an 
early  number. 

The  communications  of  "A  Subscriber," 
and  W.  B.  J.,  are  printed,  but  unavoidably  de- 
ferred till  our  next. 
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"  Quod  magi*  ad  nos 


Hertinet,  et  uescirc  malum  est,  agitamue. 

Horat. 


STATE   OF  CRIME 


IN 


THE  PROVINCES. 


Thr  pressure  of  various  matters  of  tempo- 
rary interest  has  prevented  our  giving  a 
further  account  of  the  Report  of  the  Con- 
stabulary Police  Commissioners,  to  which 
we  adverted  some  time  ago.*  The  state- 
ments contained  in  it  have  lost  none  of 
their  interest  or  importance  by  recent 
events ;  and  we  propose  availing  our- 
selves of  its  assistance  to  inquire  into  the 
state  of  crime  in  the  provinces. 

Some  curious  information  is  afforded  as 
to  country  houses  for  the  accommodation 
of  migratory  depredators  and  vagrants. 
"The  trampers'  lodging-house  is  distinct 
from  the  beer  shop  or  the  public-house,  or 
any  licensed  place  of  public  accommodation; 
it  is  not  only  the  place  of  resort  of  the 
mendicant,  but  of  the  common  thief— it  is 
the  "  flash  house"  of  the  rural  district ;  it  is 
the  receiving  house  for  stolen  goods ;  it  is 
the  most  extensively  established  school  for 
juvenile  delinquency,  and  commonly  at  the 
same  time  the  most  infamous  brothel  in 
the  district."  Such  houses  are  common 
in  all  towns  of  any  consequence;  they 
"  are  small,  and  yet  as  many  as  thirty 
travellers,  or  even  thirty-five,  have  been 
found  in  one  house;  fifteen  have  been 
found  sleeping  in  one  room ;  three  or  four 
in  a  bed,  men,  women,  and  children  pro- 
miscuously." The  keeper  of  these  houses 
furnish  matches,  songs,  laces,  and  many 
other  petty  articles,  which  are  hawked 
about  as  an  excuse  for  vagrancy,  thereby 
avoiding  direct  begging :  and  it  gives  them 

*  See  antl,  p.  81. 
Vol.  xviii.— no.  544. 


an  opportunity  of  going  down  areas  under 
pretence  of  selling  their  wares,  by  which 
they  have  every  chance  of  pilfering  any 
article  which  may  be  inadvertently  ex- 
posed." These  houses  offer  a  ready  mode 
of  disposing  of  all  stolen  property.  A  va- 
grant, aged  19,  says,  "  I  had  no  money 
when  I  was  in  Chester.  I  went  into  the 
market,  got  two  dishes  of  butter,  and  some 
eggs.  I  then  went  to  a  lodging-house, 
and  put  the  butter  down,  and  asked  if  I 
could  have  a  lodging.  The  woman  said, 
*  Oh  ay,  I  reckon  thou  hast  been  on  the 
prigging  order.'  I  said,  What  else  ?  She 
bought  the  butter  of  me,  and  gave  me 
about  half  price  for  it."  Here  also  a  change 
of  dresses  is  kept,  the  better  to  screen  the 
depredators  from  being  detected.  It  is  in 
these  houses  that  servants  often  get  cor- 
rupted. 

"Those  who  engage  servants,"  says  a 
felon,  **  should  be  very  particular  with 
their  characters,  for  often  when  a  girl 
leaves  her  place,  she  goes  to  a  lodging- 
house,  and  there  gets  acquainted  with 
thieves.  She  pays  a  shilling  at  the  Register 
Office,  and  gets  a  place,  and  is  the  tool  of 
some  person  who  has  got  connected  with 
her ;  aud  very  often  these  women  go  on 
the  "servant's  lurk,"  which  is  taking  a 
place,  and  only  waiting  until  they  have 
an  opportunity  of  committing  a  robbery,  or 
of  giving  information  to  those  who  will." 
It  is  in  these  houses  also  that  the  various 
frauds  practised  by  vagrants  and  beggars 
are  planned  and  concealed. 

"  There  are  three  lodgings  [in  Llanfyllin] 
for  tramps,  one  of  which  is  the  most  notorious 
house  in  the  parish.  The  constables  were 
frequently  obliged  to  enter  it,  especially 
about  fair  times,  in  order  to  quell  the  dis- 
turbances and  excesses  created  by  trampers. 
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This  disorderly  house  is  kept  bv  a  woman 
known  by  the  name  of  "  Old  Peggy."  She 
never  lets  a  tramp  go  to  bed  without  money 
or  money's  worth,  and  the  broken  victuals  a 
tramp  brings  home,  is  sold  by  her  to  poor 
persons  who  keep  dogs,  such  as  rat  catchers, 
&c.  One  man  told  Mr.  D— ,  a  druggist 
in  the  town,  that  for  two.pence  "  Old  Peggy" 
would  give  him  scraps  enough  to  keep  his 
dog  for  a  week  or  more.  This  druggist 
stated  that  "  Old  Peggy"  has  often  come  to 
him  saying  "  God  bless  you,  doctor,  sell  me  a 
hap'orth  of  tar."  When  she  first  applied,  he 
asked,  "What  do  you  want  with  tar?"  The 
reply  was,  "  to  make  a  land  sailor.  I  want 
a  hap'orth  just  to  daub  a  chap's  canvass 
trowsers  with,  and  that's  how  I  make  a 
land  sailor,  doctor." 

The  Report  next  treats  of  the  state  of  the 
rural  districts  in  respect  to  crime  commit- 
ted by  resident  delinquents,  and  we  are 
happy  to  say  that  the  commissioners  think 
that  crimes  of  violence,  whether  originating 
in  rapacity,  or  resorted  to  for  the  gratifica- 
tion of  any  vindictive  or  gross  passion  other 
than  for  money,  are  generally  in  a  course  of 
gradual  diminution;  but  they  also  think, 
that  crimes  which  are  characterised  by  fraud, 
have  increased  perhaps  in  a  greater  propor- 
tion. Murder,  however,  frequently  escapes 
punishment  in  the  country  from  the  in- 
efficiency of  the  police.  "  Three  cases  of 
unpunished  murder  were  presented  to  the 
notice  of  one  of  the  commissioners  upon  his 
fortuitous  and  comparatively  narrow  path  of 
investigation,  during  one  fortnight,  in  the 
counties  of  Lancaster  and  Cheshire.  In 
one  of  those  cases  the  murderer  escaped,  it 
is  supposed,  in  consequence  of  the  guilty 
neglect  of  the  constable,  who  was  his  rela- 
tion." Attacks  upon  property  are  also 
frequently  unchecked,  and  the  illustration 
given  of  this,  is  too  remarkable  not  to  ex- 
tract. 

"  Lieut.  Cole,  an  officer  of  the  royal  navy, 
had  purchased  the  freehold  of  some  land  near 
Rhayaden  in  Radnorshire.  Some  of  this  land 
had  been  inclosed  by  the  person  of  whom  he 
had  purchased.  It  appeared  that  Lieut.  Cole 
bad  a  clear  title  to  the  land  :  however,  had  his 
title  been  defective  it  did  not  extenuate  the 
use  of  illegal  violence,  which  might  equally  be 
exercised  for  the  infraction  of  a  legal  right 
A  neighbouring  proprietor,  who  was  also  an 
attorney,  and  from  family  connexions  a  person 
of  some  influence,  asserted  that  the  land  at- 
tached to  the  house  was  common,  and  deter- 
mined to  dispossess  him.  Lieut.  Cole  offered 
to  meet  any  claim  in  a  court  of  law,  but  this 
was  refused,  and  possession  was  taken  of  the 
land  by  several  men,  armed  with  bludgeons, 


who  broke  open  his  gates  and  turned  their 
horses  and  cattle  into  his  standing  grass." 

No  constables  could  be  found  who  would 
act  in  this  or  similar  cases.  "  The  poor  (says 
Lieutenant  Coke)  bend  instead  of  oppos- 
mg. 

The  Commissioners  next  proceed  to  in- 
quire into  the  state  of  the  protection  of 
travellers  on  the  highways. — "  We  find  no 
traces  of  mounted  highway  robbers  amongst 
the  class  of  habitual  depredators,  and  could 
find  no  recent  case  of  the  robbery  of  mails, 
or  of  travellers  in  stage  coaches,  by  robbers 
of  that  description."   But  footpad  robberies, 
the  robberies  of  single  passengers  committed 
with  violence,  are  still  so  far  frequent  as  to 
render  travelling  at  night  in  many  districts 
extremely  insecure.    This  is  evidenced  by 
several  commercial  travellers,  who  all  agree 
that  it  is  unsafe  to  travel  by  night,    '*  I 
cannot  give  a  better  conception  (says  one) 
of  the  state  of  insecurity  than  by  the  feet 
that  the  farmers  in  the  neighbourhood  of 
Leeds  frequently  waited  for  each  other's 
company  to  return  home  after  the  market. 
I  have  dined  at  the  market  tables  at  Ponte- 
fract,  Howden,  Selby,  &c,  and  have  od- 
served  a  wish  on  the  part  of  the  farmers, 
especially  after  dark,  to  get  company  to  go 
home  with,  and  several  times  have  they 
availed  themselves  of  my  lamps,  more  par- 
ticularly when  they  have  received  payments 
for  their  corn  or  wheat  sold.    I  have  seen 
the  same  at  other  places.    I  have  known 
commercial  men  to  travel  on  horseback  as 
a  more  secure  mode  than  travelling  in  a 
gig,  and  have  adopted  this  mode  myself." 
It  would  seem  indeed,  from  the  evidence  of 
another  witness,  that  the  vicinity  of  some 


of  the  larger  provincial  towns  is  not  even 
safe  in  the  day  time. 

They  [strangers]  robbed  a  young  couple 
who  were  just  going  to  be  married,  people  in 
very  respectable  stations  in  life ;  they  stripped 
them  and  robbed  them ;  they  were  taking  a 
walk  about  12  or  1  o'clock  in  the  day,  in  the 
neighbourhood  of  Thetford;  they  were  stripped 
and  robbed  of  every  thing  they  had.  I  do  not 
know  that  they  were  ill-treated  :  pistols  were 
presented  to  them,  and  singularly  enough  they 
were  not  convicted  of  the  robbery,  in  conse- 
quence of  the  parties  refusing  to  take  an  oath ; 
but  they  were  convicted  afterwards  for  steal- 
ing the  pistols,  and  were  transported  for  that 
offence." 

We  shall  shortly  return  to  some  other 
points  connected  with  this  subject. 
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IN  THE  LATE  SESSION  OF  PARLIAMENT. 
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PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


PROOF  OF  DEBT. 

By  the  6  G.  4,  c.  16,  s.  52,  it  is  enacted 
that  any  person  who  at  the  issuing  of  the 
commission  shall  be  a  surety,  or  liable  for 
any  debt  of  the  bankrupt,  if  he  shall  have 
paid  the  debt,  or  any  part  thereof  in  dis- 
charge of  the  whole  debt  (although  he  may 
have  paid  the  same  after  the  commission 
issued),  if  the  creditor  shall  have  proved  his 
debt  under  the  commission,  shall  be  en- 
titled to  stand  in  the  place  of  such  creditor, 
as  to  the  dividends  and  all  other  rights 
under  the  said  commission,  which  such  cre- 
ditor possessed  or  would  be  entitled  to  in 
respect  of  such  proof.  But  this  clause  will 
not  prejudice  the  creditor  in  any  way. 

Thus  a  petition  was  presented  by  a  cre- 
ditor, for  an  order  on  the  assignees  to  pay 
him  the  amount  of  a  dividend  on  a  proof 
for  520/.  Mr.  Teed  opposed  the  petition, 
on  the  ground  that  the  creditor  had  already 
received  from  a  surety  a  portion  of  the 
debt,  amounting  to  300/.,  and  that  the 
creditor  was  therefore  only  entitled  to  re- 
ceive dividends  on  the  remainder  of  the 
debt.  By  the  statute  6  G.  4,  c.  16,  s.  52, 
the  surety  has  a  right  to  stand  in  the  place 
of  the  creditor,  whether  he  pays  part  or 
the  whole  of  the  debt;  and  therefore,  if 
the  petitioner  is  to  be  permitted  to  receive 
dividends  on  the  whole  amount  of  the  debt, 
the  bankrupt's  estate  will  in  that  case  have 
to  pay  a  dividend  twice  over  on  the  300/. 
Sir  John  Cross. — The  proof  in  this  case 
having  been  made  before  the  payment  of 
the  300/.  by  the  surety,  it  does  not  appear 
to  me  that  the  creditor  surrendered  his 
right  to  receive  dividends  on  the  whole 
amount  of  his  proof,  because  he  received 
a  portion  of  the  debt  from  the  surety.  Sir 
George  Rose. — It  seems  to  me  very  reason- 
able that  the  creditor  should  receive  divi- 
dends upon  the  whole  amount  of  his  proof, 
provided  he  does  not  altogether  receive 
more  than  20s.  in  the  pound.  The  surety 
has  no  locus  standi  under  the  act  of  parlia- 
ment, either  on  legal  or  equitable  grounds  ; 
for  there  is  here  no  evidence  of  any  pay- 
ment of  the  entirety  of  the  debt,  or  of  any 
partial  payment  in  discharge  of  the  entirety. 
Ordered  as  prayed,  but  without  costs.  Ex 
parte  Coplestone,  in  re  Snell,  3  Dea.  546. 


METROPOLIS  POLICE. 

2  &  3  Vict.  c.  47. 
{Concluded  from  p.  311.] 

36.  Penalty  for  having  on  board  gum  loaded 
with  ball,  or  discharging  guns  in  the  night.— 
And  be  it  enacted,  that  every  master  or  com- 
mander or  other  officer  of  any  ship,  boat,  or 
vessel  (except  her  Majesty's  ships')  who,  while 
such  ship  or  vessel  shall  lie  or  be  in  the 
river  Thames  between  Westminster  Bridge 
and  Blackwall,  keep  any  gun  on  board  such 
ship,  boat,  or  vessel  shotted  or  loaded  with 
ball,  or  cause  or  permit  to  be  fired  any  gun 
on  board  such  ship,  boat,  or  vessel  before  sun- 
rising  or  after  sun-setting,  shall  be  liable  for 
every  gun  so  kept  shotted  or  loaded  to  a 
penalty  of  five  shillings,  and  for  every  gun 
so  fired  shall  be  liable  to  a  penalty  of  ten 
shillings. 

3/.  Penally  for  heating  combustible  matters 
on  board  of  vessels. — And  be  it  enacted,  that 
every  master  or  commander  or  other  officer 
of  any  such  ship,  boat,  or  vessel,  or  any  other 
person  on  board  of  the  same,  who,  while  such 
ship,  boat,  or  vessel  shall  lie  in  the  said  river 
between  Westminster  Bridge  and  Blackwall, 
shall  heat  or  melt,  or  cause  or  permit  to  be 
heated  or  melted,  on  board  such  ship,  boat  or 
vessel,  any  pitch,  tar,  rosin,  grease,  tallow,  oil, 
or  other  combustible  matter,  shall  for  every 
such  offence  be  liable  to  a  penalty  not  more 
than  five  pounds. 

38.  Penalty  on  keeping  fairs  open  within 
forbidden  hours. — And  be  it  enacted  that  the 
business  and  amusements  of  all  fairs  holden 
within  the  Metropolitan  Police  District  shall 
cease  at  the  hour  of  eleven  in  the  evening,  and 
shall  not  begin  earlier  than  the  hour  of  six  in 
the  morning ;  and  that  if  any  house,  room, 
booth,  standing,  tent,  caravan,  waggon,  or 
other  place  shall,  during  the  continuance  of 
any  such  fair,  be  open  within  the  hours  of 
eleven  in  the  evening  and  six  in  the  morning, 
for  any  purpose  of  business  or  amusement,  in 
the  place  where  such  fair  shall  be  holden,  ic 
shall  be  lawful  for  any  constable  to  take  into 
custody  the  person  having  the  care  or  manage- 
ment thereof,  and  also  every  person  being 
therein  who  shall  not  quit  the  same  forthwith 
upon  being  bidden  by  such  constable  so  to 
do;  and  the  person  so  then  having  the  care 
or  management  of  any  such  house,  room, 
booth,  standing,  tent,  caravan,  waggon,  or 
other  place  shall  be  liable  to  a  penalty  not 
more  than  five  pounds;  and  every  person 
convicted  of  having  been  therein,  and  of 
not  having  quitted  the  same  forthwith  upon 
being  bidden  by  a  constable  so  to  do,  shall 
be  liable  to  a  penalty  not  more  than  forty 
shillings. 

39.  Fairs  within  the  Metropolitan  Police  Dis- 
trict mat/  be  inquired  into.  If  declared  un- 
lawful, booths,  &c  to  be  removed.— Ami  be  it 
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enacted,  that  if  it  shall  appear  to  the  Commis- 
sioners of  Police  that  any  fair  usually  hold  en 
within  the  Metropolitan  Police  District  has 
been  holden  without  lawful  authority,  or  that 
any  fair  lawfully  holden  within  the  said  dis- 
trict has  been  usually  holden  for  a  longer 
period  than  is  so  warranted,  it  shall  be  com- 
petent to  such  commissioners  to  direct  one  of 
the  superintendents  belonging  to  the  Metro- 
politan Police  Force  to  summon  the  owner  or 
occupier  of  the  ground  upon  which  such  fair 
is  usually  holden  to  appear  before  a  magistrate 
at  a  time  and  place  to  be  specified  in  the 
summons,  not  less  than  eight  days  after  the 
service  ot  the  summons,  to  show  his  right  and 
title  to  hold  such  fair,  or  to  hold  such  fair 
beyond  a  given  period  (as  the  case  may  be) ; 
and  if  such  owner  or  occupier  shall  not  attend 
in  pursuance  of  such  summons,  or  shall  not 
show  to  the  magistrate  who  shall  hear  the 
case  sufficient  cause  to  believe  that  such  fair 
has  been  lawfully  holden  for  the  whole  period 
during  which  the  same  has  been  usually  holden, 
the  magistrate  shall  declare  in  writing  such 
fair  to  be  unlawful,  either  altogether  or  be- 
yond a  stated  period  (as  the  case  may  be) ; 
and  the  commissioners  shall  give  notice  of 
such  declaration  by  causing  copies  thereof  to 
be  affixed  on  the  parish  church  and  on  other 
public  places  in  and  near  the  ground  where 
such  fair  has  been  usually  holden ;  and  if, 
after  such  notices  have  been  affixed  for  the 
space  of  six  days,  any  attempt  shall  be  made 
to  hold  such  fair  if  it  shall  be  declared  alto- 
gether unlawful,  or  to  hold  it  beyond  the 
prescribed  period  if  it  shall  be  declared  un- 
lawful beyond  a  certain  period,  the  Commis- 
sioners of  Police  may  direct  any  constable  to 
remove  every  booth,  standing,  and  tent,  and 
every  carriage  of  whatsoever  kind  conveyed  to 
or  being  upon  the  ground  for  the  purpose  of 
holding  or  continuing  such  fair,  and  to  take 
into  custody  every  person  erecting,  pitching, 
or  fixing,  or  assisting  to  erect,  pitch,  or  fix, 
any  such  booth,  standing,  or  tent,  and  every 
person  driving,  accompanying,  or  conveyed  in 
every  such  carriage,  and  every  person  resort- 
ing to  such  ground  with  any  show  or  instru- 
ment of  gambling  or  amusement ;  and  every 
person  convicted  before  a  magistrate  of  any  of 
the  offences  last  aforesaid  shall  be  liable  to  a 
penalty  not  more  than  ten  pounds. 

40.  On  entering  into  recognizance,  question 
as  to  rigfU  of  title  to  fair  may  be  tried  in  the 
Queen's  Bench. — Provided  nevertheless,  aud 
be  it  enacted,  that  if  the  owner  or  occupier  of 
the  ground  whereon  any  such  fair  has  been 
usually  holden  shall,  when  summoned  before 
the  magistrate,  enter  into  a  recognizance  in 
the  penal  sum  of  two  hundred  pounds  (which 
recognizance  such  magistrate  is  hereby  autho- 
rized to  take)  with  condition  to  appear  in  the 
Court  of  Queen's  Bench  on  the  first  day  of 
the  then  next  term  and  to  answer  to  any  infor- 
mation which  her  Majesty's  Attorney  or  Soli- 
citor General  may  exhibit  against  such  owner 
or  occupier  touching  his  right  and  title  to  such 
fair,  and  to  abide  the  judgment  of  the  Court 
thereon,  and  to  pay  such  costs  as  may  be 
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awarded  by  ,he  Court,  which  «*.  the  «id 
Court  is  hereby  authorized  to  award,  then, 
notwithstanding  the  magistrate  may  have  de- 
clared such  fair  to  be  unlawful,  the  Commis- 
sioners of  Police  shall  forbear  from  giving 
notice  of  such  declaration,  and  from  taking 
any  further  measures  thereon,  until  judgment 
shall  be  given  by  the  said  Court  against  the 
right  and  title  to  such  fair ;  and  the  magistrate 
taking  such  recognizance  shall  forthwith  trans- 
mit the  lame  to  one  of  her  Majesty's  Principal 
Secretaries  of  Slate,  to  the  end  that  the  same 
may  be  filed  in  the  said  Court,  and  such 
further  directions  may  be  given  thereon  as  to 
such  Secretary  of  State  may  seem  fit. 

41.  Freemen  of  Vintners1  Company  subject 
to  certain  provisions. — And  be  it  declared  and 
enacted,  that  after  the  passing  of  this  act 
every  person  who  by  reason  of  his  or  her 
freedom  of  the  mystery  or  craft  of  Vintners 
of  the  city  of  London,  or  of  anv  right  or 
privilege  of  such  mystery,  shall  claim  to  be 
entitled  to  sell  foreign  wine  by  retail,  to  be 
drunk  or  consumed  on  the  premises  within 
the  Metropolitan  Police  District,  without  li- 
cence, shall  be  subject  to  all  the  provisions  of 
all  acts  made  for  the  regulation  of  persons  so 
licensed  (except  those  provisions  which  require 
or  refer  to  the  taking  out  of  a  licence  either 
from  any  justice  of  the  peace  or  from  the 
Commissioners  of  Excise),  and,  in  the  case  of 
any  offence  committed  by  him  or  her  against 
the  tenor  of  the  licence  granted  under  the 

f provisions  of  any  act  for  the  sale  of  exciseable 
iquors  by  retail  to  be  drunk  or  consumed 
on  the  premises,  shall  be  liable  to  be  dealt 
with,  proceeded  against,  and  punished  in  like 
manner  as  if  selling  wine  by  licence  and  not 
by  virtue  of  such  claim  or  privilege. 

42.  Public  houses  to  be  shut  on  the  morn? 
ings  of  Sundays ;  Sfc. — And  be  it  enacted,  that 
no  licensed  victualler  or  other  person  shall 
open  his  house  within  the  Metropolitan  Police 
District  for  the  sale  of  wine,  spirits,  beer,  or 
other  fermented  or  distilled  liquors  on  Sundays, 
Christmas  Day,  and  Good  Friday  before  the 
hour  of  one  in  the  afternoon,  except  refresh- 
ment for  travellers. 

43.  Publicans  prohibited  from  supplying  li- 
quors to  persons  under  sixteen  years  of  age. — 
And  be  it  enacted,  that  every  person  licensed 
to  deal  in  exciseable  liquors  within  the  said 
district  who  shall  knowingly  supply  any  sort 
of  distilled  exciseable  liquor  to  any  boy  or 
girl  apparently  under  the  age  of  sixteen  years, 
to  be  drunk  upon  the  premises,  shall  be  liable 
to  a  penalty  not  more  than  twenty  shillings, 
and  upon  conviction  of  a  second  offence  shall 
be  liable  to  a  penalty  not  more  than  forty 
shillings,  and  upon  conviction  of  a  third  of- 
feuce  shall  be  liable  to  a  penalty  not  more 
than  five  pounds. 

44.  Regulations  of  9  C  4,  c.  61,  respecting 
public  houses  to  extend  to  other  houses  of  public 
resort. — And  whereas  it  is  expedient  that  the 
provisions  made  by  law  for  preventing  dis- 
orderly conduct  in  the  houses  of  licensed  vic- 
tuallers be  extended  to  other  houses  of  public 
resort ;  be  it  enacted,  that  every  person  who 
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shall  have  or  keep  any  bouse,  shop,  room,  or 
place  of  public  resort  within  the  Metropolitan 
Fdllee  District,  wherein  provisions,  liquors, 
or  refreshments  of  any  kind  shall  he  sold  or 
consumed,  (whether  the  same  shall  he  kept  or 
retailed  therein  or  procured  elsewhere,)  and 
who  shall  wilfully  or  knowingly  permit  drunk- 
enness or  other  disorderly  conduct  in  such 
house,  shop,  room,  or  place,  or  knowingly 
suffer  any  unlawful  games  or  any  gaining 
whatsoever  therein,  or  knowingly  permit  or 
suffer  prostitutes  or  persons  of  notoriously  had 
character  to  meet  together  or  remain  therein, 
shall  for  every  such  offence  be  liable  to  a 
penalty  of  not  more  than  five  pounds :  Pro- 
vided always,  that  if  the  offender  be  a  licensed 
victualler,  or  licensed  to  sell  beer  by  retail  to 
be  drunk  on  the  premises,  this  enactment  shall 
not  be  construed  to  exempt  him  from  the 
penalties  or  penal  consequences  to  which  lie 
may  be  liable  for  committing  an  offence  against 
the  tenor  of  the  licence  to  him  granted. 

45.  Penalty  on  keepers  of  cook  shops,  8fc, 
making-  internal  communication  with  an  ad- 
joining- public  house. — And  be  it  enacted,  that 
every  person  who  shall  make  or  use  or  allow 
Co  be  made  or  used  any  internal  communica- 
tion between  any  house,  shop,  room,  or  place 
of  public  resort  not  licensed  for  the  sale  of 
wine,  spirits,  beer,  or  other  exciseahle  articles 
within  the  said  district,  and  any  house,  shop, 
room,  or  place  licensed  for  the  sale  of  wine 
spirits,  beer,  or  other  exciseable  articles,  or  in 
which  wine  is  sold  by  a  free  vintner,  shall  be 
liable  to  a  penalty  not  more  than  ten  pounds 
for  every  day  that  such  communication  shall 
be  open. 

46.  Power  to  enter  unlicensed  theatres,  and 
take  away  persons  found  there. — And  be  it  en- 
acted, that  it  shall  be  lawful  for  the  said  Com- 
missioners of  Police,  by  order  in  writing,  to 
authorize  any  Superintendent  belonging  to  the 
Metropolitan  Police,  with  such  constables  as 
he  may  think  necessary,  to  enter  into  any 
house  or  room  kept  or  used  within  the  said 
district  for  stageplays  or  dramatic  entertain- 
ments into  which  admission  is  obtained  by  pay- 
ment of  money,  and  which  is  not  a  licensed 
theatre,  at  any  time  when  the  same  shall  he 
open  for  the  reception  of  persons  resorting 
thereto,  and  to  take  into  custody  all  persons 
who  shall  be  found  therein  without  lawful 
excuse ;  and  every  person  keeping,  using,  or 
knowingly  letting  any  house  or  other  tenement 
for  the  purpose  of  being  used  as  an  unlicensed 
theatre  shall  be  liable  to  a  penalty  not  more 
than  twenty  pounds,  or  in  the  discretion  of  the 
magistrate  may  be  committed  to  the  House  of 
Correction,  with  or  without  hard  labour,  for  a 
time  not  more  than  two  calendar  months ;  and 
every  person  performing  or  being  therein  with- 
out lawful  excuse  shall  be  liable  to  a  penalty 
not  more  than  forty  shillings,  and  a  conviction 
under  this  act  for  this  offence  shall  not  exempt 
the  owner,  keeper,  or  manager  of  any  such 
house,  room,  or  tenement  from  any  penalty  or 
penal  consequences  to  which  he  may  be  liable 
for  keeping  a  disorderly  house,  or  for  the 
nuisance  thereby  occasioned. 


4  7.  Places  used  for  bear-baiting,  cock-fight- 
ing, Sfc. — And  be  it  enacted,  that  every  per- 
son who  within  the  Metropolitan  Police  Dis- 
trict shall  keep  or  use,  or  act  in  the  manage- 
ment of  any  house,  room,  pit,  or  other  place 
for  the  purpose  of  fighting  or  baiting  lions, 
bears,  badgers,  cocks,  dogs,  or  other  animals, 
shall  be  liable  to  a  penalty  not  more  than  five 
pounds,  or  in  the  discretion  of  the  magistrate 
may  be  committed  to  the  house  of  correction, 
with  or  without  hard  labour,  for  a  time  not 
more  than  one  calendar  month ;  and  it  shall 
be  lawful  for  the  Commissioners  of  Police,  by 
order  in  writing,  to  authorize  any  superinten- 
dent belonging  to  the  Metropolitan  Police 
Force,  with  such  constables  as  he  shall  think 
necessary,  to'  enter  any  premises  kept  or  used 
for  any  of  the  purposes  aforesaid,  and  take  into 
custody  all  persons  who  shall  be  found  therein 
without  lawful  excuse,  and  every  person  so 
found  shall  be  liable  to  a  penalty  not  more 
than  five  shillings,  and  a  conviction  under  this 
act  of  this  offence  shall  not  exempt  the  owner, 
keeper,  or  manager  of  any  such  house,  room, 
pit,  or  place  from  any  penalty  or  penal  conse- 
quence to  which  he  may  be  liable  for  the 
nuisance  thereby  occasioned. 

48.  Commissioners  empoteered  to  authorize 
superintendents  of  police  to  enter  gaming  houses. 
— And  be  it  enacted,  that  if  any  superintendent 
belonging  to  the  Metropolitan  Police  Force 
shall  report  in  writing  to  the  said  commissioners 
that  there  are  good  grounds  for  believing  any  * 
house  or  room,  within  the  Metropolitan  Police 
District  to  be  kept  or  used  as  a  common  gaming 
house,  and  if  two  or  more  housholders  dwelling 
within  the  said  district,  and  not  belonging  to 
the  Metropolitan  Police  Force,  shall  make  oath 
in  writing  to  be  by  them  taken  and  subscribed 
before  a  magistrate,  and  annexed  to  the  said 
report,  which  oath  every  magistrate  is  hereby 
empowered  to  administer  and  receive,  that  the 
premises  complained  of  by  the  superintendent 
are  commonly  reported  and  are  believed  by 
the  deponents  to  be  kept  or  used  as  a  common 
gaming  house,  it  shall  be  lawful  for  the  com- 
missioners, by  order  in  writing,  to  authorize 
the  superintendent  to  enter  any  such  house  or 
room,  with  such  constables  as  shall  he  directed 
by  the  commissioners  to  accompany  him,  and, 
if  necessary,  to  use  force  for  the  purpose  of 
effecting  such  entry,  whether  by  breaking  open 
doors  or  otherwise,  and  to  take  into  custody 
all  persons  who  shall  he  found  therein,  and  to 
seize  and  destroy  all  tables  and  instruments  of 
gaming  found  in  such  house  or  premises,  and 
also  to  seize  all  monies  and  securities  for 
money  found  therein ;  and  the  owner  or 
keeper  of  the  said  gaming  house,  or  other  per- 
son having  the  care  and  management  thereof, 
and  also  every  hanker,  croupier,  and  other  per- 
son who  shall  act  in  any  manner  in  conducting 
the  said  gaming  house,  shall  he  liable  to  a 
penally  not  more  than  one  hundred  pounds, 
or,  in  the  discretion  of  the  magistrates  before 
whom  he  shall  he  convicted  of  the  offence, 
may  he  committed  to  the  house  of  correction, 
with  or  without  hard  labour,  for  a  time  not 
more  than  six  calendar  months ;  and  upon 
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conviction  of  any  such  offender  all  the  monies 
and  securities  for  monies  which  shall  have  been 
8<  £ed  as  aforesaid  shall  he  paid  to  the  said 
receiver,  to  be  by  him  applied  towards  defray- 
ing" the  charge  of  the  police  of  the  metropolis ; 
and  every  person  found  in  such  premises  with- 
out  lawful  excuse  shall  be  liable  to  a  penalty 
not  more  than  five  pounds :  Provided  always, 
that  nothing  herein  contained  shall  prevent 
any  proceeding  by  indictment  against  the 
owner  or  keeper  or  other  person  having  the 
care  or  management  of  any  gaining  house; 
but  no  person  shall  be  proceeded  against  hy 
indictment  and  also  under  this  act  for  the  same 
offence. 

49.  Proof  of  gaming  for  money  not  neces- 
sary in  support  of  informations  for  gaming. — 
And'  be  it  enacted,  that  it  shall  not  be  neces- 
sary, in  support  of  any  information  for  gaining 
in,  or  suffering  any  games  or  gaming  in,  or 
for  keeping  or  nsing  or  being  concerned  in  the 
management  or  conduct  of  a  common  gaming 
house,  under  this*  act,  to  prove  that  any  person 
found  playing  at  any  game  was  playing  for  any 
money,  wager,  or  stake. 

60.  Penalty  on  pawnbrokers  receiving  pledges 
from  persons  under  the  age  of  16.— And  be  it 
enacted,  that  after  the  passing  of  this  act  every 
pawnbroker  within  the  Metropolitan  Police 
District,  and  every  agent  or  servant  employed 
by  any  such  pawnbroker,  who  shall  purchase 
or  receive  or  take  any  goods  or  chattels  in 
-  pawn  or  pledge  of  or  from  any  person  ap- 
parently under  the  age  of  sixteen  years  shall 
be  liable  to  a  penalty  not  more  than  five  pounds. 

51 .  Empowering  the  commissioners  of  police 
to  regulate  the  route  and  conduct  of  persons 
driving  stage  carriages,  cattle,  ifc.  during  the 
hours  of  divine  service. — And  be  it  enacted 
that  on  the  application  of  the  minister  or 
churchwardens  of  any  church,  chapel,  or  other 
place  of  public  worship  within  the  Metropoli- 
tan Police  District  to  the  Commissioners  of 
Police,  it  shall  be  lawful  for  the  said  commis- 
sioners to  make  orders  for  regulating  the  route 
and  conduct  of  persons  who  shall  drive  any 
cart  or  carriage,  or  who  shall  drive  any  cattle, 
sheep,  pigs,  or  other  animals,  within  such  pa- 
rish or  place  during  the  hours  of  divine  service 
on  JJunday,  Christmas  Day,  Good  Friday,  or 
any  day  appointed  for  a  public  fast  or  thanks- 
giving, and  any  orders  which  shall  be  so  made 
shall  he  printed  and  affixed  on  or  near  the 
church,  chapel,  or  place  of  public  worship  to 
which  the  same  shall  refer,  and  in  some  con- 
spicuousj  places  leading  to  and  contiguous 
thereto,  and  elsewhere,  as  the  commissioners 
of  police  shall  direct;  and  every  breach  of 
any  such  order  shall  be  deemed  a  separate 
offence. 

52.  Regulations  for  preventing  obstructions 
in  the  streets  during  public  processions,  Sfc. 
And  be  it  enacted,  that  it  shall  be  lawful  for 
the  commissioners  of  police  from  time  to  time 
and  as  occasion  shall  require,  to  make  regula- 
tions for  the  route  to  be  observed  hy  all  carts, 
carriages,  horses,  and  persons,  and  for  prevent- 
ing obstruction  of  the  streets  and  thorough- 
fares within  the  Metropolitan  Police  District, 


in  all  times  of  public  processions,  public  re* 
joicings,  or  illuminations,  and  also  to  give  di- 
rections to  the  constables  for  keeping  order 
and  for  preventing  any  obstruction  of  the 
thoroughfares  in  the  immediate  neighbourhood 
of  her  Majesty's  palaces  and  the  public  offices, 
the  High  Court  of  Parliament,  the  Courts  of 
Law  and  Equity,  the  Police  Courts,  the  thea- 
tres, and  other  places  of  public  resort,  and  ia 
any  case  when  the  streets  or  thoroughfares 
may  be  thronged  or  may  be  liable  to  be  ob- 
structed. 

53.  Proprietors  of  stage  carriages  not  liable 
to  penalties  for  deviating  from  route. — And  be 
it  enacted,  that  no  proprietor  of  any  stage  car- 
riage duly  licensed  to  carry  passengers  for  hire 
shall  be  liable  to  any  penalty  for  any  deviation 
from  the  route  or  line  of  route  specified  in  his 
licence,  which  the  driver  of  such  stage  car- 
riage shall  make  by  virtue  of  any  regulations 
or  direction  made  or  given  by  the  Commission- 
ers  of  Police. 

54.  Prohibition  of  nuisances  by  persons  in  the 
Thoroughfares. — And  be  it  enacted,  that  every 
person  shall  be  liable  to  a  penalty  not  more 
than  forty  shillings,  who  within  the  limits  of 
the  Metropolitan  Police  District,  shall,  in  any 
thoroughfare  or  public  place  commit  any  of 
the  following  offences ;  (that  is  to  say,) 

1.  Every  person  who  shall,  to  the  annoyance 
of  the  inhabitants  or  passengers,  expose 
for  show  or  sale  (except  in  a  market  law- 
fully appointed  for  that  purpose,)  or  feed 
or  fodder  any  horse  or  other  animal,  or 
show  any  caravan  containing  any  animal 
or  any  other  show  or  public  entertain- 
ment, or  shoe,  bleed,  or  farry  any  horse 
or  animal,  (except  in  cases  of  accident.) 
or  clean,  dress,  exercise,  train,  or  break 
any  horse  or  animal,  or  clean,  make  or 
repair  any  part  of  any  cart  or  carriage, 
except  in  cases  of  accident  where  repair 
on  thespot  is  necessary: 

2.  Every  person  who  shall  turn  loose  any 
horse  or  cattle,  or  suffer  to  be  at  large  any 
unmuzzled  ferocious  dog,  or  set  on  or 
urge  any  dog  or  other  animal  to  attack, 
worry,  or  put  in  fear  any  person,  horse  or 
other  animal. 

3.  Every  person  who  by  negligence  or  ill 
usage  in  driving  cattle  shall  cause  any 
mischief  to  be  done  by  such  cattle,  or  who 
shall  in  anywise  misbehave  himself  in  the 
driving,  care,  or  management  of  such 
cattle,  and  also  every  person  not  being 
hired  or  employed  to  drive  such  cattle 
who  shall  wantonly  and  unlawfully  pelt, 
drive  or  hunt  any  such  cattle : 

4.  Every  person  having  the  care  of  any  cart 
or  carriage  who  shall  ride  on  any  part 
thereof,  on  the  shafts,  or  on  any  horse  or 
other  animal  drawing  the  same,  without 
having  and  holding  the  reins,  or  who  shall 
be  at  such  a  distance  from  such  cart  or 
carriage  as  not  to  have  the  complete  con- 
trol over  every  horse  or  other  animal 
drawing  the  same : 

5.  Every  peison  who  shall  ride  or  drive  fu- 
riously, or  so  as  to  endanger  the  life  or 
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liuab  of  any  person,  or  to  the  common 
danger  of  the  passengers  in  any  thorough- 
fare: 

6.  Every  person  who  shall  cause  any  cart, 
public  carriage,  sledge,  truck,  or  harrow, 
with  or  without  horses,  <£o  stand  longer 
than  may  be  necessary  for  loading  or  un- 
loading, or  for  taking  op  or  for  setting 
down  passengers,  except  hackney  car- 
riages standing  for  hire  in  any  place  not 
forbidden  by  law,  or  who  by  means  of  any 
cart,  carriage,  sledge,  truck,  or  barrow, 
or  any  horse  or  other  animal,  shall  will- 
fully interrupt  any  public  crossing,  or 
willfully  cause  any  obstruction  in  any  tho- 
roughfare: 

7.  Every  person  who  shall  lead  or  ride  any 
horse  or  other  animal,  or  draw  or  drive 
any  cart  or  carriage,  sledge,  truck,  or 
barrow,  upou  any  footway  or  curbstone, 
or  fasten  any  horse  or  other  animal  so 
that  it  can  stand  across  or  upon  any  foot- 
way: 

8.  Every  person  who  shall  roll  or  carry  any 
cask,  tub,  hoop,  or  wheel,  or  any  ladder, 
plank,  pole,  snowboard,  or  placard,  upon 
any  footway,  except  for  the  purpose  of 
loading  or  unloading  any  cart  or  carriage, 
or  of  crossing  the  footway  : 

9.  Every  person  who,  after  being  made  ac- 
quainted with  the  regulations  or  directions 
which  the  Commissioners  of  Police  shall 
have  made  for  regulating  the  route  of 
horses,  carts,  carriages,  and  persons  dur- 
ing the  time  of  divine  service,  and  for 
preventing  obstructions  during  public  pro- 
cessions, and  on  other  occasions  herein- 
before specified,  shall  wilfully  disregard 
or  not  conform  himself  thereunto  : 

10.  Every  person  who,  without  the  consent 
of  the  owner  or  occupier,  shall  affix  any 
posting  bill  or  other  paper  against  or  upon 
any  building,  wall,  fence,  or  pale,  or  write 
upon,  soil  with  chalk  or  paint,  or  in  any 
other  way  whatsoever,  or  wilfully  break, 
destroy,  or  damage  any  part  of  any  such 
building,  wall,  fence,  or  pale,  or  any  fixture 
or  appendage  thereunto,  or  any  tree,  shrub, 
or  seat  in  any  public  walk,  park,  or  garden : 

1 1.  Every  common  prostitute  or  nightwalker 
loitering  or  being  in  any  thoroughfare  or 
public  place  for  the  purpose  of  prostitu- 
tion or  solicitation  to  the  annoyance  of 
the  inhabitants  or  passengers : 

12.  Every  person  who  shall  sell  or  distribute 
or  offer  for  sale  or  distribution,  or  exhibit 
to  public  view,  any  profane,  indecent,  or 
obsceue  book,  paper,  print,  drawing,  paint- 
ing, or  representation,  or  sing  any  profane, 
iu decent,  or  obscene  song  or  ballad,  or 
write  or  draw  any  indecent  or  obscene 
word,  figure,  or  representation,  or  use  any 
profane,  indecent,  or  obscene  language  to 
the  annoyance  of  the  inhabitants  or  pas- 
sengers : 

13.  Every  person  who  shall  use  any  threat- 
ening, abusive,  or  insulting  words  or  beha- 
viour with  intent  to  provoke  a  breach  of 
the  peace,  or  whereby  a  breach  of  the 
peace  may  be  occasioned  : 


14.  Every  person,  except  the  guards  and 

S>stmen  belonging  to  her  Majesty's  Post 
ffice  in  the  performance  of  their  duty, 
who  shall  blow  any  horn  or  use  any  other 
noisy  instrument  for  the  purpose  of  call- 
ing persons  together,  or  of  announcing  any 
show  or  entertainment,  or  for  the  purpose 
of  hawking,  selling,  distributing,  or  col- 
lecting any  article  whatsoever,  or  of  ob- 
taining money  or  alms : 

15.  Every  person  who  shall  wantonly  dis- 
charge any  fire-arms,  or  throw  or  discharge 
any  stone  or  other  missile,  to  the  damage 
or  danger  of  any  person,  or  make  any  bon- 
fire, or  throw  or  set  fire  to  any  firework  : 

16.  Every  person  who  shall  wilfully  and 
wantonly  disturb  any  inhabitant  by  pulling 
or  ringing  any  door-bell  or  knocking  at 
any  door  without  lawful  excuse,  or  who 
shall  wilfully  and  unlawfully  .extinguish 
the  light  of  any  lamp  : 

17.  Every  person  who  shall  fly  any  kite  or 
play  at  any  game  to  the  annoyance  of  the 
inhabitants  or  passengers,  or  who  shall 
make  or  use  any  slide  upon  ice  or  snow 
in  any  street  or  other  thoroughfare,  to  the 
common  danger  of  the  passengers. 

And  it  shall  be  lawful  for  any  constable  belong- 
ing to  the  Metropolitan  Police  Force  to  take 
into  custody,  without  warrant,  any  person  who 
shall  commit  any  such  offence  within  view  of 
any  such  constable. 

65.  Cannon,  Sfc.  not  to  be  fired  near  dwelling- 
houses. — And  be  it  enacted,  that  no  person 
other  than  persons  acting  in  obedience  to 
lawful  authority  shall  discharge  any  cannon  or 
other  fire-arms  of  greater  calibre  than  a  com- 
mon fowling-piece  within  three  hundred  yards 
of  any  dwelling-house  withiu  the  said  district 
to  the  annoyance  of  any  inhabitant  thereof, 
and  every  person  who  after  being  warned  of 
the  annoyance  by  any  inhabitant  shall  dis- 
charge any  such  fire-arm  shall  be  liable  to  a 
penalty  not  more  than  five  pounds. 

56.  Dog  carts  8fC.  prohibited  after  1st  Jan- 
uary 1840.— And  be  it  enacted,  that  after  the 
first  day  of  January  next  every  person  who 
within  the  Metropolitan  Police  District  shall 
use  any  dog  for  the  purpose  of  drawing  or 
helping  to  draw  any  cart,  carriage,  truck,  or 
barrow  shall  he  liable  to  a  peoalty  not  more 
thau  forty  shillings  for  the  first  offence,  and 
not  more  than  five  pounds  for  the  second  or 
any  following  offence. 

57.  Street  musicians  to  depart  when  desired  so 
to  do. — And  be  it  enacted,  that  it  shall  be  law- 
ful for  any  householder  within  the  Metropoli- 
tan Police  District,  personally,  or  by  his  ser- 
vant, or  by  any  police  constable,  to  require  any 
street  musician  to  depart  from  the  neighbour* 
hood  of  the  house  of  such  householder  on  ac- 
count of  the  illness  of  any  inmate  of  such 
house,  or  for  other  reasonable  cause,  and  every 
person  who  shall  sound  or  play  upon  any  mu- 
sical instrument  in  any  thoroughfare  near  any 
house  after  being  so  required  to  depart  shall 
be  liable  to  a  penalty  not  more  than  forty  shil- 
lings. 

58.  Drunkards  guilty  of  riototts  or  indecent 
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behaviour  mny  be  imprisoned.— And  be  it 
enacted,  that  every  person  who  shall  be  found 
drunk  in  any  street  or  public  thoroughfare 
witbftt  the  said  district,  and  who-  while  drunk 
(shall  be  guilty  of  any  riotous  or  indeceut  be- 
haviour, and  also  every  person  who  shall  be 
guilty  of  any  violent  or  indecent  behaviour  in 
any  Police  Station  House,  shall  be  liable  to  a 
penalty  of  not  more  than  forty  shillings  for 
every  such  offence,  or  may  be  committed,  if 
the  magistrate  before  whom  he  shall  be  con- 
victed shall  think  fit,  instead  of  inflicting  on 
him  any  pecuniary  penalty,  to  the  houae  of 
correction  for  any  time  not  more  than  seven 
days. 

69.  Persons  usinsr  carriages  without  driver's 
consent  liable  to  penalty.— And  be  it  enacted,  that 
every  person  who  shall  ride  upon  or  cause  him- 
self to  be  carried  or  drawn  bv  any  carriage  with- 
in the  Metropolitan  Police  district  without  the 
consent  of  the  owner  or  driver  thereof,  shall 
be  liable  to  a  penalty  not  more  than  five  shil- 
lings, or  if  a  child  apparently  under  the  ai;e  of 
twelve  years  it  shall  1  le  lawful  for  the  magis- 
trate to  cause  such  child  to  be  detained  until 
his  parent  or  guardian  can  attend  for  the  pur- 
pose of  having  such  child  delivered  into  his 
care,  and  if  such  parent  or  guardian  do  not  so 
attend  before  the  closing  of  the  Police  Court 
for  the  day  it  shall  be  lawful  for  the  magistrate 
to  order  such  child  to  be  discharged. 

60.  Prohibition  of  other  nuisances, — And  lie 
it  enacted,  that  every  person  who,  in  any  street 
or  public  place  within  the  limits  of  the  Metro- 
politan Police  District,  shall  be  guilty  of  any 
of  the  following  offences,  shall  be  liable  to  a 
penalty  not  more  than  forty  shillings  for  every 
such  offence  ;  (that  is  to  say) ; 

1.  Every  person  who  in  any  thoroughfare 
shall  burn,  dress,  or  cleanse  any  cork,  or 
hoop,  cleanse,  fire,  wash,  or  scald  any 
cask  or  tub,  or  hew,  saw,  bore,  or  cut 
any  timber  or  stone,  or  slack,  sift,  or 
screen  any  lime : 

2.  Every  jierson  who  shall  throw  or  lay  in 
any  thoroughfare  any  coals,  stones,  slates, 
shells,  lime,  bricks,  timber,  iron  or  other 
materials  (except  building  materials,  or 
rubbish  thereby  occasioned,  which  shall  be 
placed  or  inclosed  so  as  to  prevent  auy 
mischief  happening  to  passengers) : 

3.  Every  person  who  in  any  thoroughfare 
shall  beat  or  shake  any  carpet,  rug,  or 
mat  (except  door  mats  before  the  hour  of 
eight  in  the  morning),  or  throw  or  lay  any 
dirt,  litter,  or  ashes,  or  any  carrion,  fish, 
offal,  or  rubbish,  or  throw  or  cause  any 
such  thing  to  fall  into  any  sewer,  pipe,  or 
drain,  or  into  any  well,  stream,  or  water- 
course, pond  or  reservoir  for  water,  or 
cause  any  offensive  matter  to  run  from 
any  manufactory,  brewery,  slaughterhouse, 
butcher's  shop,  or  dunghill,  into  auy  tho- 
roughfare, or  auy  uncovered  place,  whe- 
ther or  not  surrounded  by  a  wall  or  fence ; 
but  it  shall  not  be  deemed  an  offence  to 
lay  sand  or  other  materials  in  any  tho- 
roughfare in  time  of  frost  to  prevent 
accidents,  or  litter  or  other  materials  to 
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prevent  the  freezing  of  water  in  pipes,, or 
in  case  of  sickness  to  prevent  noise,  if  the 
party  laying  any  such  things  shall  cause 
them  to'  be  removed  as  soon  as  the  occa- 
sion for  them  shall  cease : 

4.  Every  person  who  shall  empty  or  begin 
to  empty  auy  privy  between  the  hours  of 
six  in  the  morning  and  twelve  at  night, 
or  remove  along  any  thoroughfare  any 
nigh't  soil,  soap  lees,  ammoniacal  liquor, 
or  other  such  offensive  matter,  between 
the  hours  of  six  in  the  morning  and  eight 
in  the  evening,  or  who  shall  at  any  time 
use  for  any  sach  purpose  any  cart  or 
carriage  not  having  a  proper  covering, 
or  who  shall  wilfully  or  carelessly  slop  or 
spill  any  such  offensive  matter  in  the 
removal  thereof,  or  who  shall  not  care- 
fully sweep  and  clean  every  place  in  which 
any  such  offensive  matter  shall  have  been 
placed,  slopped,  or  spilled;  and  in  de- 
fault of  the  apprehension  of  the  actual 
offender  the  owner  of  the  cart  or  carriage 
employed  for  any  such  purpose  shall  be 
deemed  to  be  the  offender :  Provided  alt. 
ways,  that  this  enactment  shall  not  be  con- 
strued to  prevent  the  commissioners  of 
any  sewers  within  the  Metropolitan  Police 
District,  or  any  person  acting  in  their 
service  or  by  their  direction,  from  empty- 
ing or  removing  along  any  thoroughfare 
at  any  time  the  contents  of  any  sewer 
which  they  are  authorised  to  cleanse  or 
empty : 

5.  Every  person  who  shall  keep  any  pigstye 
to  the  front  of  any  street  or  road  in  any 
town  within  the  said  district,  not  being 
shut  out  from  such  street  or  road  by  a 
Midi ncnt  wall  or  fence,  or  who  shall  keep 
any  swine  in  or  near  any  street,  or  in  any 
dwelling,  so  as  to  be  a  common  nuisance : 

6.  Every  occupier  of  a  house  or  other  tene- 
ment in  any  town  within  the  said  district 
who  shall  not  keep  sufficiently  swept  and 
cleansed  all  footways,  and  watercourses 
adjoining  to  the  premises  occupied  by 
him ;  and  if  any  tenement  be  empty  or 
unoccupied  the  owner  thereof  shall  be 
deemed  the  occupier  with  reference  to 
this  enactment : 

7.  Every  person  who  shall  expose  any  thing 
for  sale  in  any  park  or  public  garden, 
unless  with  the  consent  of  the  owner  or 
other  person  authorized  to  give  such  con- 
sent, or  upon  or  so  as  to  hang  over  any 
carriageway  or  footway,  or  on  the  outside 
of  any  house  or  shop,  or  who  shall  set  up 
or  continue  any  pole,  blind,  awning,  line, 
or  any  other  projection  from  any  window, 
parapet,  or  other  part  of  any  house,  shop, 
or  other  building,  so  as  to  cause  any  an- 
noyance or  obstruction  in  any  thorough- 
fare : 

8.  Every  person  who,  to  the  danger  of  pas- 
sengers in  auy  thoroughfare,  shall  leave 
open  any  vault  or  cellar,  or  the  entrance 
from  any  thoroughfare  to  any  cellar  or 
room  underground,  without  a  sufficient 
fence  or  handrail,  or  leave  defective 
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the'  door,  window,  or  other  covering  of 
1  any  vault  or  cell,  or  who  shall  not  suffi- 
ciently fence  any  area,  pit,  or  sewer  left 
open  in  or  adjoining  to  any  thoroughfare, 
or  who  shall  leave  such  open  area,  pit,  or 
sewer  without  a  sufficient  light  after  sun- 
set to  warn  and  prevent  persons  from 
falling  thereinto. 

61 .  Mad  dogs,  Sfc. — And  he  it  enacted,  that 
it  shall  be  lawful  for  any  constable  belonging 
to  the  Metropolitan  Police  Force  to  destroy 
any  dog  or  other  animal  reasonably  suspected 
to  be  in  a  rahid  state,  or  which  has  been  bitten 
by  any  dog  or  animal  reasonably  suspected  to 
be  in  a  rabid  state  ;  and  the  owner  of  any  such 
dog  or  animal  who  shall  permit  the  same  to 
go  at  large  after  having  information  or  reason- 
able ground  for  believing  it  to  be  in  a  rabid 
state,  or  to  have  been  bitten  by  any  dog  or 
other  animal  in  a  rabid  state,  shall  be  liable  to 
a  penalty  not  more  than  five  pounds. 

62.  Compensation  for  hurt  or  damage  not 
exceeding  10/ — And  be  it  enacted,  that  every 
person  who,  by  committing  any  offence  herein 
forbidden  within  the  said  district,  shall  have 
caused  any  hurt  or  damage  to  any  person  or 
property,  may  be  apprehended,  with  or  with- 
out any  warrant,  by  any  constable,  and  if  he 
shall  not,  upon  demand,  make  amends  for  such 
hurt  or  damage  to  the  satisfaction  of  the  per- 
son aggrieved,  he  Bhall  be  detained  by  the 
constable  in  order  to  he  taken  before  a  magis- 
trate, and  upon  conviction  shall  pay  such  a 
sum  not  more  than  ten  pounds,  as  shall  appear 
to  the  magistrate  before  whom  he  shall  be 
convicted  to  be  reasonable  amends  to  the  per 
son  aggrieved,  besides  any  penalty  to  which 
he  may  be  liable  for  the  offence,  and  the  evi- 
dence of  the  person  aggrieved  shall  be  admitted 
in  proof  of  the  offence  :  Provided  always,  that 
if  the  person  aggrieved  shall  have  been  the 
only  witness  examined  in  proof  of  the  offence, 
the  sum  ordered  as  amends  shall  be  paid  and 
applied  in  the  same  manner  as  a  penalty. 

63.  Constables  may  apprehend  any  offender 
whose  name  and  residence  is  not  known. — And 
be  it  enacted,  that  it  shall  be  lawful  for  any 
constable  belonging  to  the  Metropolitan  Police 
District,  and  for  all  persons  whom  he  shall  call 
to  his  assistance,  to  take  into  custody  without 
a  warrant,  any  person  who  within  view  of  any 
such  constable  shall  offend  in  any  matter 
against  this  act,  and  whose  name  and  resi- 
dence shall  be  unknown  to  such  constable, 
and  cannot  be  ascertained  by  such  constable. 

64.  Constables  may  apprehend  without  war- 
rant in  certain  cases. — And  be  it  enacted,  that 
it  shall  be  lawful  for  any  constable  belonging 
to  the  Metropolitan  Police  to  take  into  cus- 
tody, without  a  warrant,  all  loose,  idle,  and 
disorderly  persons  whom  he  shall  find  disturb- 
ing the  public  peace,  or  whom  be  shall  have 
good  cause  to  suspect  of  having  committed  or 
being  about  to  commit  any  felony,  misde- 
meanor, or  breach  of  the  peace,  and  all  per- 
sons whom  he  shall  find  between  sunset  aud 
the  hour  of  eight  in  the  morning,  lying  or 
loitering  in  any  highway,  yard,  or  other  place, 
and  not  giving  a  satisfactory  account  of  them- 
selves. 


65.  Persons  charged  with  recent  assaults  may 
be  apprehended  without  warrant. — And  be  it 
enacted,  that  it  shall  be  lawful  for  any  consta- 
ble belonging  to  the  Metropolitan  Police  Force 
to  take  into  custody,  without  warrant,  any 
person  who  within  the  limits  of  the  Metropoli- 
tan Police  District  shall  be  charged  by  any 
other  person  with  committing  any  aggravated 
assault,  in  every  case  in  which  such  constable 
shall  have  good  reason  to  believe  that  such 
assault  has  been  committed,  although  not 
within  view  of  such  constable,  and  that  by 
reason  of  the  recent  commission  of  the  offence 
a  warrant  could  not  have  been  obtained  for 
the  apprehension  of  the  offender. 

6(5.  Power  to  police  constables  and  persons 
aggrieved  to  apprehend  certain  offenders. — Aud 
be^it  enacted,  that  any  person  fouud  commit- 
ting any  offence  punishable  either  upon  in- 
dictment or  as  a  misdemeanour  upon  summary 
conviction,  by  virtue  of  this  act,  may  be  taken 
into  custody  without  a  warrant  by  any  consta- 
ble, or  may  be  apprehended  by  the  owner  of 
the  property  on  or  with  respect  to  which  the 
offence  shall  be  committed,  or  by  his  servant 
or  any  person  authorised  by  him,  and  may  be 
detained  until  he  can  be  delivered  into  the 
custody  of  a  constable  to  be  dealt  with  accor- 
ding to  law;  and  every  such  constable  may 
also  stop,  search  and  detain  any  vessel,  boat, 
cart,  or  carriage  in  or  upon  which  there  shall 
be  reason  to  suspect  that  any  thing  stolen  or 
unlawfully  obtained  may  be  found,  ami  also 
any  person  who  may  be  reasonably  suspected 
of  having  or  conveying  in  any  manner  any  thing 
stolen  or  unlawfully  obtained  ;  and  any  person 
to  whom  any  property  shall  be  offered  to  be 
sold,  pawned,  or  delivered,  if  he  shall  have  any 
reasonable  cause  to  suspect  that  any  such  of- 
fence has  been  committed  with  respect  to  such 
property,  or  that  the  same  or  any  part  thereof 
has  been  stolen  or  otherwise  unlawfully  ob- 
tained, is  hereby  authorised,  and  if  in  his 
power  is  required,  to  apprehend  and  detain, 
and  as  soon  as  may  be  to  deliver  such  offender 
into  the  custody  of  a  constable,  together  with 
such  property,  to  be  dealt  with  according  to 
law. 

67.  Removing furniture  to  evade  rent. — And 
be  it  enacted,  that  it  shall  be  lawful  for  any 
constable  to  stop  and  detain,  until  due  inquiry 
can  be  made,  all  carts  and  carriages  which  he 
shall  find  employed  in  removing  the  furniture 
of  any  house  or  lodging  between  the  hours  of 
eight  in  the  evening  and  six  in  the  following 
morning,  or  whenever  the  constable  shall  have 
good  grounds  for  believing  that  such  removal 
is  made  for  the  purpose  of  evadiug  the  payment 
of  rent. 

6S.  Horses,  carriages,  tyc.  of  offenders  may 
be  detained. — And  be  it  enacted,  that  whenever 
any  person  having  charge  of  any  horse,  cart, 
carriage,  or  boat,  or  any  other  auitnal  or  thing, 
shall  be  taken  into  the  custody  of  any  constable 
under  the  provisions  of  this  act,  it  shall  be 
lawful  for  any  constable  to  take  charge  of  such 
horse,  cart,  carriage,  or  boat,  or  such  other 
animal  or  thing,  and  to  deposit  the  same  in 
some  place  of  safe  custody,  as  a  security  for 
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payment  of  any  penalty  to  which  the  person 
having  had  charge  thereof  may  become  liable, 
and  for  payment  of  any  expences  which  may 
have  been  necessarily  incurred  for  taking 
charge  of  and  keeping  the  same  ;  and  it  shall 
be  lawful  for  any  magistrate  before  whom  the 
case  shall  have  been  heard  to  order  such  horse, 
cart,  carriage,  or  boat,  or  such  other  animal 
or  thing,  to  be  sold,  for  the  purpose  of  satisfy- 
ing such  penalty,  and  reasonable  expences  in 
default  of  payment  thereof,  in  like  manner  as 
if  the  same  had  been  subject  to  be  distrained, 
and  had  been  distrained  for  the  payment  of 
such  penalty  and  reasonable  expences. 

69.  Persons  apprehended  without  warrant  to 
be  taken  to  the  Station  House. — And  be  it 
enacted,  that  every  person  taken  into  custody 
by  any  constable  belonging  to  the  Metropolitan 
Police,  without  warrant,  except  persons  de- 
tained for  the  mere  purpose  of  ascertaining 
their  name  or  residence,  shall  be  forthwith  de- 
livered into  the  custody  of  the  constable  in 
charge  of  the  nearest  station  house,  in  order 
that  such  person  may  be  secured  until  he  can 
be  brought  before  a  magistrate  to  be  dealt 
with  according  to  law,  or  may  give  bail  for  his 
appearance  before  a  magistrate,  if  the  constable 
in  charge  shall  deem  it  prudent  to  take  bail  in 
the  manner  hereinafter  mentioned. 

70.  Power  to  take  recognizances  at  station 
house*  on  petty  charges. — And  be  it  enacted, 
that  whenever  any  person  Charged  with  any 
offence  of  which  lie  is  liable  to  be  summarily 
convicted  before  a  magistrate,  or  with  having 
carelessly  done  any  hurt  or  damage,  shall  be, 
withoat  die  warrant  of  a  magistrate,  in  the 
custody  of  any  constable  of  the  Metropolitan 
Police  in  charge  of  any  station  house  during  the 
time  when  the  Police  Courts  shall  be  shut,  it 
shall  be  lawful  for  such  constable,  if  he  shall 
deem  it  prudent,  to  take  the  recognizance  ol 
such  person,  with  or  without  sureties,  con- 
ditioned as  herein-after  mentioned. 

71.  Power  to  bind  over  persons  making 
charges.— And  be  it  enacted,  that  whenever 
any  person  charged  with  any  felony,  or  any 
misdemeanor  punishable  by  transportation,  or 
other  grave  misdemeanor,  shall  be,  without 
warrant,  in  the  custody  of  any  constable  of  the 
Metropolitan  Police,  at  any  station  house, 
during  the  time  when  the  Police  Courts  shall 
be  shut,  it  shall  be  lawful  for  the  constable  in 
charge  of  the  station  house  to  require  the 
persons  making  such  charge  to  enter  into  a 
recognizance  conditioned  as  herein-after  men- 
ticned,  and  upon  his  or  her  refusal  so  to  do  it 
shall  be  lawful  for  such  constable,  if  he  shall 
deem  it  prudent,  to  discharge  from  custody 
the  person  so  charged,  upon  his  or  her  recog- 
nizance, with  or  without  sureties,  Conditioned 
as  herein-after  mentioned. 

72.  Condition  of  recognizance.— And  be  it 
enacted,  that  every  recognizance  so  taken  shall 
be  without  fee  or  reward,  and  shall  be  condi- 
tioned for  the  appearance  of  the  person  thereby 
bound  before  a  magistrate  of  the  district  in 
which  such  station  house  shall  be  situated,  at 
his  next  sitting,  and  the  time  and  place  of  ap- 
pearance shall  be  specified  in  the  recogni- 


zance ;  and  the  constable  shall  enter  in  apQpkj 
to  be  kept  for  that  purpose  at  every  buc&  sta- 
tion house,  the  name,  residence,  and  occupa- 
tion, of  the  party,  and  his  surety  or  sureties 
(if  any)  entering  into  such  recognizance,  tor. 
gether  with  the  condition  thereof,  and  the  sum . 
thereby  acknowledged,  and  shall  return  every 
such  recognizance  to  the  magistrate  present  at 
the  time  and  place  when  and  where  the  party 
is  bound  to  appear. 

73.  Penalty  of  offences  for  which  no  penalty 
is  appointed. — And  be  it  enacted,  that  for  every 
misdemeanor  or  other  offence  against  this  act 
for  which  no  special  penalty  is  herein-hefbre 
appointed,  the  offender  shall,  at  the  discretion 
of  the  magistrate  before  whom  the  conviction 
shall  take  place,  either  be  liable  to  a  penalty 
not  more  than  five  pounds,  or  be  imprisoned 
for  any  time  not  more  than  one  calendar 
month  in  any  gaol  or  house  of  correction  within 
the  jurisdiction  of  such  magistrate. 

74.  Not  to  repeal  local  acts  containing  penal- 
ties.— Provided  always,  and  be  it  enacted,  that 
nothing  herein  contained  shall  be' construed  to 
prevent  any  person  from  being  indicted  for  any 
indictable  offence  made  punishable  on  summary 
conviction  by  this  act,  or  to  prevent  any  person 
from  being  liable  under  any  other  act  or  acts 
to  any  other  or  higher  penalty  or  punishment 
than  is  provided  for  such  offence  by  this  act, 
so  nevertheless  that  no  person  be  punished 
twice  for  the  same  offeuce. 

75.  Meaningofthe  word  "Magistrate.**— And 
be  it  enacted,  that  in  the  construction  of  this 
act  the  word  "  magistrate  "  shall  be  taken  to 
mean  and  include  every  justice  of  the  peace 
appointed  to  be  a  magistrate  of  the  Police 
Courts  of  the  Metropolis,  and  also  every  justice 
of  the  peace  acting  in  and  for  any  part  of  the 
Metrupolitan  Police  District  for  which  no  police 
court  shall  be  established. 

76.  Offences  how  to  be  tried.  —  And  be  it 
enacted,  that  every  such  magistrate  shall  be 
empowered  summarily  to  convict  any  person 
charged  with  any  offence  against  this  act,  on 
the  oath  of  one  or  more  witnesses  or  by  his 
own  confession,  and  to  award  the  penalty  or 
punishment  herein  provided  for  such  offence ; 
and  the  matter  of  such  complaint  shall  be  heard 
and  determined  by  one  of  the  justices  appointed 
to  be  a  magistrate  of  one  of  the  Police  Courts 
of  the  metropolis  at  one  of  the  said  Police 
Courts;  or  if  the  offence  shall  have  been  com- 
mitted or  the  offender  apprehended  in  any  part 
of  the  Metropolitan  Police  District  for  which 
no  Police  Court  shall  be  established  as  afore- 
said, the  matter  of  such  complaint  may  be  also 
heard  and  determined  by  any  two  or  more 
justices  acting  in  and  for  the  county  in  which 
the  offence  was  committed  or  the  offender 
apprehended. 

77.  If  penalty  is  notpaidt  the  offender  may  be 
committer. — And  be  it  enacted,  that  in  every 
case  of  the  adjudication  of  a  pecuniary  penalty 
or  amends  under  this  act,  and  nonpayment j 
thereof,  it  shall  be  lawful  for  the  magistrate  to 
commit  the  offender  to  any  gaol  or  house  of 
correction  within  his  jurisdiction  for  a  term  not 
more  than  one  calendar  mouth,  where  the  sum 
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to  be  paid  shall  not  exceed  five  pounds,  the 
imprisonment  to  cease  on  payment  of  the  sum 
dtie  j  and  the  costs  for  tne  recovery  thereof, 
and  so  much  of  every  such  pecuniary  penalty 
as  shall  not  be  awarded  to  the  informer  or 
other  persons  who  have  contributed  to  the 
conviction,  shall  be  paid  to  the  receiver  of  the 
Metropolitan  Police  for  the  purposes  of  this 
act :  and  the  residue  thereof,  under  the.  direc- 
tion of  the  magistrate  by  whom  the  same  shall 
have  been  adjudged,  shall  be  paid  and  applied 
either  to  the  use  of  the  informer  alone  or  to 
the  use  of  such  persons  as  shall  have  contri- 
buted to  the  conviction  of  the  offender,  in  such 
shares  and  proportions  as  such  magistrate  shall 
think  fit. 

78.  Interpretation  clause. — And  be  it  enacted 
that  in  the  construction  of  this  act,  unless 
there  be  something  in  the  context  repugnaut 
thereunto,  any  word  denoting  the  singular 
number  or  the  male  sex  shall  be  taken  to  ex- 
tend to  any  number  of  persons  or  things  and 
to  both  sexes  ;  and  that  all  things  herein  au- 
thorized to  be  done  by  the  Commissioners  of 
Police  of  the  Metropolis  may  be  done  by  either 
of  them. 

79-  7%is  act  to  be  construed  with  1 0  G.  4,  c. 
44. — And  be  it  enacted  that  this  act  shall  be 
construed  as  one  act  with  the  said  act  passed 
in  the  tenth  year  of  the  reign  of  King  George 
the  Fourth  for  the  improvement  of  police  in 
and  near  the  metropolis ;  and  that  all  the  pro- 
visions of  the  said  act,  except  so  far  as  is  herein 
Otherwise  provided,  shall  extend  to  this  act, 
and  to  all  things  done  in  execution  of  this  act. 

80.  Act  may  be  altered  this  session. — And  be 
it  enacted,  that  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  present 
session  of  parliament. 

[In  oar  next  number  we  shall  call  the  atten- 
tion of  our  readers  to  such  parts  of  this  act  as 
seem  more  particularly  to  concern  the  general 
practitioner.] 


THE  PRIVATE  BUSINESS  OF  THE 
HOUSE  OF  COMMONS. 

Thb  Select  Committee  of  the  House  of  Com- 
mons on  Private  Business  have  just  made  their 
Second  Report,  which  we  consider  of  much 
interest  to  the  profession.  It  relates  to  various 
suggested  improvements  in  the  mode  of  con- 
ducting this  branch  of  business.  We  shall 
give  the  Report  as  it  stands,  but  we  shall 
call  attention  hereafter  to  the  evidence,  par 
ticularly  that  of  Mr.  Tyrrell,  which  opens 
some  larger  views  on  the  subject. 

Report.  " 

The  Committee  appointed  to  consider  whe 
ther  any  and  what  improvement  can  be  adopted 
in  the  mode  of  conducting  private  business, 
have  considered  the  matters  to  them  referred, 
and  have  agreed  to  the  following  Report. 
In  compliance  with  the  recommendation 


the  last  session,  two  professional  men  were 
employed,  under  directions  received  from  the 
Government,  "  to  classify  the  private  bills*  and 
prepare  drafts  of  general  bills ;"  and  a  report 
was  submitted  to  your  Committee  from  those 
gentlemen,  accompanied  with  forma  of  bills  ; 
the  correspondence  relating  to  which  will  be 
found  in  the  Appendix,  to  which  your  Com- 
mittee beg  to  refer. 

Upon  consideration  of  those  documents, 
your  Committee  deemed  it  advisable  to  refer 
them  to  some  eminent  conveyancer  for  his 
opinion  and  advice,  and  accordingly  they  were 
referred  to  Mr.  Tyrrell,  whose  letter  in  reply 
will  also  appear  in  the  Appendix.  This  gen- 
tleman likewise  attended  to  explain  his  views, 
and,  particular  reference  is  requested  by  your 
Committee  to  the  evidence  which  he  gave 
upon  the  subject. 

Your  Committee,  anticipating  great  benefit 
from  the  adoption  of  Mr.  Tyrrell's  suggestions 
and  agreeing  with  him  iu  the  importance,  with 
a  view  to  the  preparation  of  general  private 
bills  against  next  sessions,  of  obtaining  the 
co-operation  aud  concurrence  of  the  other 
House  of  Parliament,  directed  their  chairman 
to  communicate  upon  the  subject  with  the 
Chairman  of  the  Committees  of  the  House  of 
Lords. 

The  result  of  this  communication  has  not, 
however,  been  such  as  to  render  it  probable 
that  the  immediate  concurrence  of  the  other 
House  would  be  obtained  in  carrying  the  pro- 
posed plan  into  effect,  and  under  these  circum- 
stances, your  Committee  have  not  considered 
it  desirable  to  recommend  to  the  House  to 
direct  the  adoption  of  the  course  suggested  by 
Mr.  Tyrrell  during  the  ensuing  recess  j  but 
they  at  the  same  time,  earnestly  recommend 
his  suggestions  to  the  attention  of  members, 
with  a  view  to  their  being  further  considered 
next  session. 

Your  Committee  have  likewise  had  under 
their  notice  the  preparation  of  breviates  of 
private  bills,  which  has  been  continued  during 
the  present  session,  under  the  direction  of  the 
House,  by  Mr.  Booth,  the  oflicer  originally 
intrusted  with  this  duty,  and  they  have  reason 
to  believe  that  experience  has  fully  borne  out 
the  opinion  expressed  by  your  Committee  of 
1838,  as  to  the  great  advantage  arising  from 
these  documents,  as  prepared  by  Mr.  Booth. 

Your  Committee  are  therefore  of  opinion, 
that  it  is  desirable  to  continue  this  system,  and 
they  have  considered  the  propriety  of  recom- 
mending the  permanent  appointment  of  an 
officer  of  the  House  for  that  purpose.  By  the 
act  of  this  session  for  the  better  trial  of  Con- 
troverted Elections,  it  is  provided  that  an  offi- 
cer shall  be  appointed  for  certain  purposes 
therein  mentioned,  such  as  the  examination  of 
recognizances,  and  the  taxation  of  costs.  It 
appears  to  your  Committee,  that  the  duties 
there  designated  may  be  advantageously  united 
with  that  of  the  preparation  of  breviates,  and 
also  that  mauy  incidental  advantages  may  arise 
from  the  House,  as  well  as  the  executive,  hav- 
ing withiu  Us  power  to  call  for  the  assistance 


in  compliance  with  the  recommendation  mg  wituiu  Us  power  to  call  tor  the  assistant-* 
contained  in  the  Report  of  the  Cpmmiuee  of  or  audi  an  officer,  when  required,  in  the  pre 
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paration  and  revision  of  bills  and  other  busi- 
ness connected  with  legislation. 

They  would  therefore  recommend  a  sub- 
stitution for  the  existing  arrangement,  the 
permanent  appointment  of  an  officer  under 
the  direction  of  the  Speaker,  charged  with  the 
duties  referred  to,  and  to  whom  a  salary  of 
1,600/,  a-year  may  be  assigned. 

It  has  been  ascertained  that  Mr.  Booth 
would  accept  such  an  appointment,  with  the 
understanding  that  he  is  to  abandon  private 
practice,  and  devote  his  whole  time  to  the  per- 
formance of  his  duties. 

Your  Committee  have  further  to  call  the 
attention  of  the  House  to  the  evidence  given 
by  Mr.  Estcourt,  the  Chairman  of  the  Com- 
mittee on  Standing  Orders,  and  of  the  Com- 
mittee of  Selection,  in  relation  to  the  working 
of  the  system  adopted  by  the  House  for  the 
constitution  of  Committees  on  Private  Bills 
at  the  commencement  of  this  session.  They 
'feel  great  satisfaction  at  the  advantages  which 
it  appears  from  his  testimony  have  resulted 
from  this  change,  and  they  earnestly  recom- 
mend to  the  House  steedily'to  persevere  in  the 
plan,  with  such  amendments  as  have  been  sug- 
gested by  Mr.  Estcourt,  or  may  be  found  de- 
sirable from  further  experience. 

The  attention  of  your  Committee  was  drawn 
to  a  proposed  revision  of  the  Standing  Order, 
No.  6,  p.  25,  providing  for  a  renewed  appli- 
cation to  Parliament  in  respect  of  a  railway. 
It  was  suggested  that  by  a  possible  construc- 
tion of  that  order,  parties  who  might  have 
failed,  from  whatever  cause,  in  carrying  their 
bill  during  the  present  session,  might  be  pre- 
cluded from  renewing  or  repeating  their  appli- 
cation to  Parliament  during  the  next  session. 

Your  Committee  were  decidedly  of  opinion 
that  such  a  construction  of  the  order,  if  cor- 
rect, would  operate  with  great  injustice  to 
parties  desirous  of  renewing  or  repeating  a 
bond  fide  application  of  this  nature ;  but  on  a 
careful  consideration  of  the  terms  of  the  order, 
they  were  of  opinion  that,  according  to  its 
true  construction  and  obvious  intention,  such 
an  application  to  Parliament  would  be  sanc- 
tioned', and  they  have  thought  it  inexpedient 
without  actual  proof  of  its  necessity  to  propose 
any  alteration. 
9th  August,  1839. 


requisite  to  win  the  approbation  of  those  Ca4' 
pable  of  a  moment's  thought.    Without  at- 
tempting to  add  any  additional  statement  of ! 
further  advantage,  I  may  perhaps  be  allowed'' \tf 
refer  to  the  best  evidence  of  the  existence  irf  tnt/i 
benefit.    I  allude  to  that  which  may  be  found' 
at  the  bar.   I  believe  the  truest  test  of  the'1 
legal  man — the  brightest  trait  in  the  distin- 
guished advocate— is  that  familiarity  with  ad- 
judicated cases  which  proves  a  coat  of  mail 
against  the  catching  interrogations,  so  ofteu 
started  from  the  bench  in  the  course  of  argu- 
ment.   With  pain  I  have  frequently  observed 
the  inefficient  junior  laid  prostrate  by  a  side- 
wind from  the  judge;  but  as  repeatedly  have 
I  witnessed  with  admiration  the  dexterous 
avoidance  of  its  consequences  by  the  accom-' 
plished  lawyer.    What  knowledge  of  the  laur' 
can  equal  that  resulting  from  the  acute  invest- 
igation of  a  case,  to  ascertain  its  immovable 
principle  or  its  vulnerable  part,  according  W, 
it  may  be  for  or  against  the  interests  of  the 
client ;  the  mind  whetted  by  the  consciousness 
of  duty,  or  an  ambition  to  excel :  the  only  good ' 
substitute  capable  of  prompting  and  calling 
out  the  finest  powers  of  human  intellect. 

I  wish  to  know  whether  I  have  a  choice  of 
the  two  societies  named.  I  am  not  articled  to 
a  member  of  the  Incorporated  Law  Society ; 
and  it  has  been  stated  to  me  that  none  of  its 
advantages  are  within  the  reach  of  the  clerk, 
unless  with  a  gentleman  who  belongs  to  It/ 
from  which  I  concluded  the  Student's  Society 
at  the  Institution  was  not  open  to  me.  The 
note  appended  by  you  to  D.  H.  S.'s  letter  has 
occasioned  a  doubt  I  shall  feel  obliged  to  your 
removing. 

I  cannot  close  without  proclaiming,  that  as 
a  new  subscriber  to  your  periodical,  I  was  sin- 
gularly fortunate  in  almost  my  fir»t  number 
to  find  a  clue  to  the  attainment  of  a  long 
cherished  hope; — that  of  becoming  a  member 
of  a  society  second  to  none  in  utility. 

W.  B.  J. 

[We  recommend  our  correspondent  to  ad- 
dress a  letter  to  the  Secretary  of  the  Law 
Student's  Society  at  the  Law  Institution.  Ed.] 


LEGAL  DISCUSSION  SOCIETIES. 

To  the  Editor  of  the  Legal  Observer. 

I  cannot  refrain  rendering  to  you  my  thanks 
for  the  insertion,  and  consequent  publicity  of 
D.  H.  S.'s  letter  upon  this  subject.  Without  as- 
suming the  merit  of  deep  reflection,  I  may  be 
permitted  to  avow  my  opinion  that  these  so- 
cieties will  afford  a  remedy  for  one  of  the  most 
striking  and  humiliating  defects  of  the  law 
student,  which  has  long  been  apparent  to  me; 
but  like  many  other  useful  fruits  of  individual 
meditation,  had  been  laid  aside  for  want  of 
that  co-operation  with  my  fellows  which  your 
l>ages  are  a  medium  for  obtaining.   Your  cor- 


GRIEVANCES  OF  THE  PROFESSION. 


LAW  REPORTING. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 

I  remember  that  the  state  of  the  law  reports 
has  been  occasionally  adverted  to  in  your  pages, 
and  they  coustitute  a  real  professional  griev- 
ance. I  fear  there  is  uo  chance  of  restoring 
the  good  old  practice  of  authorized  reports, 
nor  of  restricting  the  publication  to  such  as 
are  really  necessary  and  useful,  and  reasonably 
condensed,  so  long  as  a  sufficient  number  of 
our  professional  brethren  can  be  found  to  pay 
from  6*.  to  10*.  a  number  for  all  the  rubbish 
that  is  published. 


.  i 
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A  great  proportion  of  the  profession  could 
and  would  contrive  to  take  iu  one  series  of 
reports  of  cases  determined  in  the  Courts  of 
Common  Law  and  Equity,  if  they  were  con- 
fined, as  they  ought  to  be,  to  cases  arising  on 
new  acts  of  parliament,  or  establishing  a  new 
principle,  or  settling  the  law  by  a  careful  re- 
riew  of  previous  conflicting  decisions,  or  new 
points  of  practice,  and  these  given  in  a  con- 
densed form, — stating  the  arguments  of  coun- 
sel only  in  particular  cases  in  which  they  may 
be  material  in  elucidating  the  grounds  of  the 
decision, — and  published  at  a  moderate  price. 
But  there  is  not  one  attorney  in  a  hundred  who 
can  afford  to,  or  does,  in  fact,  take  in  the  re- 
ports now  published.  The  only  remedy  for  the 
grievance  is  in  the  hands  of  the  profession, 
and  that  is  to  discontinue  tbem,  and  take  in 
Heu  the  analysis  of  cases  now  published  much 
earlier  and  more  regularly  than  the  reports. 

Having  been  much  addicted  to  book  col- 
lecting in  general,  on  entering  the  profession, 
I  incurred  a  great  expense  in  forming  my  law 
librarv.  and  laid  in  the  Year  Books,  nearly  all 
the  old  reports,  and  a  regular  series  of  the 
reports  in  each  Court  down  to  the  time.  Hav- 
ing been  guilty  of  that  folly,  I  was  led  on, 
from  year  to  year,  to  a  continuance  of  it, 
merely  because  1  d  id  not  like  to  spoil  my  sets  of 
reports ;  but  at  length  I  became  so  thoroughly 
sickened  by  the  prostitution  of  the  system  of 
reporting,  that  I  ordered  my  bookseller  not  to 
send  me  another  number  of  any  report,  which 
I  never  have  regretted.  The  general  adoption 
of  the  same  course  will  infallibly  lead  to  the 
desired  reform.  Digester. 

[We  have  omitted  some  remarks  of  our  cor- 
respondent on  one  of  the  reports,  wbich  we 
have  not  felt  ourselves  justified  in  publishing. 
Ld.j 


SUPERIOR  COURTS. 


ftorb*  CbaiicrlloT's  Court. 

LUNATIC'S  ESTATES. — DUTY  OK  COMMITTEES. 

If  the  committee  of  a  lunatic  will  take  on  him- 
self  to  lay  out  money  in  respect  of  the  luna- 
tic's estate  without  obtaining  the  previous 
sanction  of  the  Court,  he  shall  have  to  pay 
the  costs  of  enquiring  whether  such  outlay 
was  necessary,  before  it  can  be  allowed  in  his 


The  Lord  Chancellor  regards  with  the  great- 
est vigilence  applications  for  payments  of 
money  out  of  the  estates  of  lunatics,  and  never 
grants  an  order  of  that  sort  without  the  most 
diligent  enquiry.  We  have  already  reported, 
by  way  of  notice,  some  observations  of  his 
Lordship  on  an  application  respecting  the  costs 
of  an  action  brought  by  a  lunatic's  committee 
without  coming  for  the  sanction  of  the  Court ; 
see  ante,  p.  235.  His  Lordship  has  since  that 
case  more  than  once  declared  his  determina- 
tion. 

Mr.  Wigram  moved  to  confirm  the  Master's 
report,  by  which  it  was  certified  that  certain 
repairs,  ordered  to  be  done  to  the  estate  of  the 
lunatic  by  his  committee,  were  necessary  and 
proper. 


The  Lord  Chancellor  said,  the  committee 
should  have  applied  for  the  sanction  of  the 
Court  before  he  took  on  himself  to  order  re- 
pairs, requiring  an  outlay  of  money.  So  many 
cases  had  occurred  and  were  occurring  daily, 
in  which  committees  of  lunatics  laid  ont  money 
without  previous  inquiry  or  sanction,  that  it 
become  necessary  to  put  some  cheek  on  the 
practice.  He  would  confirm  the  master's  re* 
port  in  the  present  case,  hut  he  would  take 
care  for  the  future  that  all  committees,  who, 
in  like  circumstances,  came  to  the  Court  for 
an  indemnity  after  making  an  outlay  of  money 
unauthorised  by  the  Court,  should  in  the  first 
place  pay  the  costs  of  inquiries  before  the 
Master  whether  such  < 
sarv  and  proper. 

in  the  matter  of  Churchill.    Sittings  at  Lin- 
coln's Inn,  July  27th,  1839.  ■ 

A  similar  application  having  been  made 
some  tl  ays  after,  his  Lordship  repeated  his  de- 
termination to  enforce  most  strictly  the  rule 
which  he  had  laid  down,  as  above.  He,  in  this 
case  also,  would  confirm  the  Master's  report, 
allowing  the  sum  certified  by  the  Master  to 
the  committee  of  the  lunatic,  and  he  made 
this  exception  to  the  rule  because  it  appeared 
by  the  petition  and  report  that  this  money  had 
been  expended  before  his  determination  was 
made  known ;  that  if  committees  expended 
money  in  lunatic's  estates  without  the  autho- 
rity of  the  Court,  they  must  themselves  be  at 
the  loss,  or  at  all  events  should  pay  the  costs 
of  references  to  inquire  whether  such  expendi- 
ture was  necessary  and  proper. 

In  re  ,  a  lunatic.    Sittings  at  Lincoln's 

Inn,  August  3rd,  1839. 

LANDLORD  AND  TENANT.— SPECIFIC  PER- 
FORMANCE. 

An  agreement  to  take  a  lease,  the  landlord 
putting  the  premises  in  repair.  Tenant 
took  possession,  and  on  his  urgent  applica- 
tions the  repairs  were  made  after  much 
delay,  and  a  lease  was  tendered,  containing 
certain  covenants  in  the  landlord's  lease. 
Held,  under  the  circumstances,  that  the  de- 
lay in  doing  the  repairs  and  the  tenant's pre- 
vious ignorance  of  the  covenants  could  not 
excuse  him  from  accepting  the  lease,  and 
specific  performance  was  decreed. 
This  was  an  appeal  from  an  order  made  by 
the  Vice  Chancellor.    The  facts  were  shortly 
these.    The  plaintiff  by  a  memorandum  in 
writing  agreed  to  let,  and  the  defendant,  the 
Hon.  Erskine  Cochrane,  agreed  to  take  cer- 
tain premises  in  King's  Arms  Yard,  Golden 
Square,  for  twenty- one  years,  at  a  rent  of  50/. 
a-year,  the  plaintiff  agreeing  to  put  the  pre- 
mises in  a  proper  state  of  repair.   The  defend- 
ant entered  into  possession  in  September  1830, 
and  in  November — the  repairs  going  on  in  the 
meanwhile — a  draft  of  the  intended  lease  was 
sent  to  him  for  perusal.    No  notice  was  taken 
of  this  draft,  and  no  lease  was  executed,  but 
the  defeudat  sent  repeatedly  to  the  plaintiff  to 
have  repairs  done,  until  1833,  when  he  ex- 
pressed himself  satisfied.    The  plaintiff  then 
pressed  for  the  execution  of  the  lease,  but  the 
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defendant  refused  to  bind  himself  further  than 
as  a  tenant  from  year  to  year ;  and  lie  alleged 
as  hjs  reason  for  such  refusal  that  the  repairs 
had  not  been  executed  in  due  time,  and  that 
the  leasQ  contained  covenants  to  do  things 
which  the  plaiutiff  had  not  made  him  ac- 
quainted with;  those  covenants  being  con- 
tained in  the  original  lease  by  which  the  plain- 
tiff held  under  the  Crown.  The  Vice  Chan- 
cellor decreed  against  the  defendant  for  a  spe- 
cific performance  of  his  contract. 

Mr.  fTtgram  and  Mr.  tVilcock  were  in  sup- 
port of  the  decree. 

Mr.  Richards  and  Mr.  Stinton,  on  the  other 
side,  contended  that  by  the  contract  the  lease 
was  to  be  consequential  to  the  repairs,  and  that 
as  the  repairs  had  not  been  done  in  a  reasona- 
ble time  the  plaintiff  could  not  now  insist  on 
the  fulfilment  of  the  contract.  And  another 
objection  by  the  defendant  was  that  the  plain- 
tiff did  not  make  him,  defendant,  acquainted 
with  those  covenants  in  the  original  lease 
which  might  render  the  property  to  him  utterly 
valueless. 

The  Ijord  Chancellor  said  the  contract  must 
be  fulfilled.  The  defendant  at  an  early  period 
was  furnished  with  a  draft  of  the  intended  least; 
under  the  contract.  He  took  no  notice  of  it, 
but  went  on  calling  on  the  plaintiff,  at  differ- 
ent times,  for  more  than  two  years,  to  execute 
repairs  under  the  contract,  and  then  when  the 
repairs  were  finished,  he  proposed  to  get  rid 
of  the  contract,  which  formed  the  basis  of  the 


Wite  CTbanallDr'af  Court, 

PRACTICE. — INJUNCTION. — NEW  ORDERS. 

The  third  0/ the  General  Orders  issued  on  the 
9th  of  May,  1839,  entitling  a  plaintiff', 
after  amending  his  bill,  to  move  for  an  in- 
junction to  stay  proceedings  at  law  upon 
affidavit  of  the  truth  of  the  amendments,  in 
case  the  defendant  does  not  plead,  answer, 
or  demur  to  the  bill  within  eight  days  after 
appearing  to  it,  is  not  applicable  to  cases 
that  occurred  anterior  to  the  date  of  the 
orders. 

The  original  bill  in  this  case  prayed  a  full 
account  and  discovery  of  various  commercial 
transactions  between  the  defendant  and  the 
plaintiffs;  and  that  he  might  be  ordered  to 
pay  what  should  appear  due  to  the  plaintiffs 
on  such  account,  and  that  he  might,  in  the 
meantime,  be  restrained  from  proceeding  with 
an  action  at  law,  which  the  defendant  had 
brought  to  recover  damages  from  the  plaintiffs 
for  refusing  to  accept  certain  bills  of  exchange 
for  him,  contrary,  as  he  alleged,  to  a  contract. 


The  plaintiffs  applied  for  and  obtained  ah  in- 
junction as  prayed  for.    The  defendant  pot 

in  his  answer,  and  gave  inspection  of  all  aCi 
counts,  &c.,  after  which  the  Lord  Chancellory 
on  the  2/th  of  February,  dissolved  the  injunc- 
tion on  the  merits.  The  plaintiffs  amended 
their  bill  on  the  3rd  of  May,  and  the  defend*** 
put  in  his  appearance  to  the  amended  bill  On 
the  7th  of  the  same  month,  but  did  net  plead, 
answer,  or  demur  thereto  within  eight  days 
from  the  day  of  his  appearance.  On  the  9th 
of  May,  the  Lord  Chancellor,  in  concurrence1 
with  the  Master  of  the  Rolls  and  the  Vice 
Chancellor,  in  order  to  remedy  difficulties 
which  occurred  in  the  practice  of  the  Courts** 
issued  six  orders  to  meet  such  difficulties.* 
The  third  of  these  orders  directed  "that in 
case  an  injunction  to  stay  proceedings  at  law 
shall  be  prayed  for  by  the  bill,  and  either  not 
be  obtained,  or  having  been  obtained,  shall' 
have  been  dissolved  upon  the  merits  stated  in 
the  answer,  and  the  plaintiff  shall  afterwards' 
amend  his  bill,  and  the  defendant  shall  not 
plead,  answer,  or  demur  to  the  amended  bill 
within  eight  days  after  appearance,  the  plain- 
tiff shall  be  entitled  to  move  for  an  injunction 
upon  affidavit  of  the  truth  of  the  amendments." 

Mr.  Knight  Bruce  and  Mr.  Jaeob,  on  behalf 
of  the  plaintiffs,  moved  for  an  injunction  on 
the  20th  of  June,  under  the  above  order,  pro- 
ducing affidavits  of  the  truth  of  the  amend* : 
uients  which  the  plaintiffs  made  in  the  bill.  .  n 
Mr.  Wigram  and  Mr.  Hull,  cantrk.  insisted 


demand  he  had  made  for  the  repairs,  and  which  that  the  general  order  above  stated  was  pros- 
he  admitted  had  been  complied  with.  If  he 
did  not  know  the  covenants  in  the  original 
lease*  that  was  his  own  fault.  There  must  be 
an  end  of  all  the  equitable  jurisdiction  of  the 
Court  in  such  cases  if  such  a  contract  was  not 
enforced.  There  must  be  a  decree  for  a  spe- 
cific performance,  according  to  the  prayer  of 
the  bill. 

Nash  v.  Cochrane.   Sittings  at  Jvincoln's 
Inn,  August  I839. 


pective,  and  could  not  have  effect  upon  pro-  : 
ceedings  before  the  Court  anterior  to  the  data 
of  the  orders.  ....  .1  * 

The  Vice  Chancellor  concurred  in  that  view 
of  the  order — it  was  in  its  very  terms  prospec* 
tive.  If  he  had  thought,  when  the  orders  came 
to  him  from  the  Lord  Chancellor  and  Master  4 
of  the  Rolls,  that  the  words  of  this  order 
could  have  been  made  to  apply  to  any  but 
future  cases,  he  would  have  suggested  an  alte- 
ration to  their  Lordships.  He  should  there- 
fore refuse  this  motion  with  costs. 

Ratcson  v.  Samuel. — Sittings  at  Lincoln's 
Inn,  June  20th,  1839. 


PRACTICE.— DEFENDANT.— CONTEMPT.- 
C0NFE8SO. 

Where  a  defendant,  in  contempt  for  not  put- 
ting  in  his  answer,  is  reported  by  the  Mas- 
ter under  the  act  I  Ir.  4,  c.  26,  s.  15,  to 
be  unable  from  poverty  to  employ  a  solicitor, 
and  declines  to  apply  to  the  Court  to  assign 
him  a  solicitor  to  prepare  his  answer,  the 
plaintiff  is  entitled  to  an  order  to  take  the 
bill  pro  confess  0. 
Mr.  Bagshatee  moved  that  the  defendant  in 
this  case  be  brought  up  from  prison,  to  which 
he  had  been  committed  for  contempt  in  not 
putting  in  his  answer,  and  that  the  bill  be 
taken  pro  confesso  against  him,  without  assign- 
ing him  solicitor  and  counsel.   A  reference 

»  See  Ferrandv.  Hamer,  17  Leg.  Obs.  201; 
and  Leicester  v.  Leicester,  Id.  p.  490. 

*>  See  them,  at  the  end  of  the  urst  part  of 
Mr.  Beavan's  Reports  at  the  Rolls* 
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had  been  directed  in  a  previous  application  to 
the  Master  under  the  act  1  W.  4,  c.  36,  a.  16, 
to  ascertain  whether  the  defendant  was  too 
poor  to  employ  a  solicitor  to  get  his  answer 
ready  ;  and  the  Master  reported  that  the  de- 
fendant was  unable  from  poverty  to  employ  a 
solicitor.  The  defendant  declined  to  make 
any  application  under  the  6th  rule  of  the  said 
act  and  section,  to  assign  him  a  solicitor  for 
the  purpose  of  putting  in  his  answer. 

The  Vice  Chancellor  made  the  order  as  prayed, 
and  said  if  a  defendant,  reported  by  the  Mas- 
ter to  be  unable  from  poverty  to  employ  n  so- 
licitor to  prepare  his  answer,  declined  to  apply 
to  the  Court  to  assign  one  to  him  for  the 
purpose,  the  Court  had  no  alternative  but  to 
make  the  order  to  take  the  bill  pro  confesso 
against  him  on  the  plaintiff's  application.  The 
plaintiff  might,  but  ought  not  to  be  compelled 
to  apply  for  an  order  to  assign  a  solicitor  to 
the  defendant  for  the  purpose.* 

Crooke  v.  Ctwp.—Sittings  at  Lincoln's  Inn, 
August  1st,  1839.  


3Bfnch  Eractto  Court. 

AWARD. — AGREEMENT  OF  REFERENCE. 

IV here,  by  the  agreement  of  reference,  the 
arbitrator  was  directed  to  take  a  view,  and 
that  viete  was  taken,  it  is  no  objection  to  the 
award  that  it  is  not  set  out. 

James  moved  for  a  rule  nisi  for  setting  aside 
the  award  made  by  the  arbitrator  in  this  cause, 
upon  various  grounds.  The  principal  founda- 
tion for  the  application  was,  that  by  the  agree- 
ment of  reference  it  was  determined  that  the 
arbitrator,  at  a  certain  period  before  making 
his  award,  should  take  a  view  of  the  premises 
in  respect  of  which  the  claim  arose  against  the 
defendants,  and  that  this  view  having  been 
taken,  it  was  not  set  out  in  the  award  that 
such  was  the  fact.  It  was  submitted,  there- 
fore, that  on  the  face  of  the  award  it  appeared 
as  If  the  arbitrator  had  not  proceeded  in  pur- 
suance of  the  powers  conferred  upon  him. 

Coleridge,  J. — I  think  that  this  view  being 
admitted  to  have  been  taken,  there  is  no 
ground  for  disturbing  the  award  upon  this 
point. 

James  then  contended  that  in  respect  to 
other  matters  the  arbitrator  had  exceeded  his 
authority,  and  a 

Rule  nisi  was  granted. — Spence  v.  The 
Eastern  Counties  Railway  Company,  T.  T. 
1889.    Q.  B.  P.  C.   

EXAMINATION  OF  ARTICLED  CLERK. 

An  articled  clerk  cannot  be  examined  before  the 
termination  of  his  Jive  years*  service. 
Ball  moved  that  the  applicant,  Mr.  Bartlett, 
might  go  to  be  examined,  with  a  view  to  his 
being  admitted  an  attorney  in  Michaelmas 
Term  next,  before  he  had  completed  his  rive 
years'  service.  The  applicant  had  been  arti- 
cled on  the  27th  of  May,  1834,  to  Mr.  Crad- 
dock,  with  whom  he  remained  up  to  the  27th 
of  June  following,  when  his  master  died.  For 
the  ensuing  twenty  days  he  was  under  the  care 
of  the  chief  clerk  in  the  office,  but  without  any 

*  See  fVheeler 


lerx.Cotterell,ante,v.3\7. 

4  i  .,i  ■•  •  •  •  •  •    ■  <  »  ■  •  ••*  -J 


master,  and  he  subsequently  remained  in  the 
service  of  Mr.  Mitchell,  under  a  parol  agree- 
ment until  the  22d  of  Julv,  when  he  was  regu- 
larly assigned  to  him.  rfe  served  the  rcmain- 
ing  period  of  five  years  with  him,  from  which, 
however,  the  period  from  the  27th  of  June  to 
the  2*2d  of  July  must  be  deducted,  because  it 
could  not  be  said  that  he  was  then  serving 
under  articles.  The  object  of  this  motion 
was  that  he  might  undergo  his  examination 
immediately,  although  the  full  time  of  his  ser- 
vice would  not  be  completed  until  after  the 
end  of  this  Term,  and  unless  the  Court  would 
relieve  him  he  could  not  be  examined  until 
Michaelmas.  Ex  parte  Masterman,  6D.  P.  C. 
156,  was  cited,  where  a  doubt  existed  as  to  the 
validity  of  the  service,  and  the  applicant  was 
ordered  to  be  examined  de  bene  esse. 

Coleridge,  J. — I  think  we  must  adhere  to 
the  general  rule,  which  is  that  a  clerk  must 
complete  his  five  years'  service  before  he  can 
be  admitted  to  be  examined. 

Application  refused.  —  Ex  parte  Bartlett ', 

T.  T.  1839.   Q.  B.  P.  C. 



RE-SRALING  WRIT.— DATE.  . 

•  »  * 

fVhen  a  defectice  writ  is  re-sealed  it  should  be 
dated  of  the  day  of  its  being  re-sealed. 

Humfrey  had  obtained  a  rule  in  this  case 
for  setting  aside  the  writ  of  summons  which 
had  been  issued,  and  all  subsequent  proceed- 
ings, on  the  ground  of  irregularity.  The 
copy  of  the  wnt  which  had  been  first  served 
upon  the  defendant  was  at  the  suit  of  William 
Wright,  but  on  a  summons  which  was  taken 
out  at  the  chambers  the  writ  was  set  aside,  on 
the  ground  that  there  was  no  precipe  to  warrant 
its  being  issued,  the  former  being  at  the  suit 
of  Knight,  and  the  latter  of  Wright.  On  the 
13th  of  May  the  writ  was  re-sealed,  and  on 
the  next  day  a  copy  of  it  was  served  upon  the 
defendant,  the  action  then  appearing  to  be  at 
the  suit  of  Knight 

Petersdorff,  contra,  contended  that  since  the 
Uniformity  of  Process  Act  it  was  competent 
for  the  plaintiff  to  serve  a  copy  of  a  re-sealed 
writ.  In  order  to  succeed  in  this  application 
it  must  be  contended  that  there  was  no  power 
to  amend  process.  Durden  v.  Hammond,  I  B. 
&  C.  111.  and  Leigh  v.  Leigh,  4  D.  P.  C.  650, 
were  both  in  point. 

Humfrey,  in  support  of  the  rule,  urged  that 
if  the  writ  were  re-sealed  it  must  be  dated  of 
the  day  of  its  new  issue.  That  was  clear  by 
the  1 2th  section  of  the  Uniformity  of  Process 
Act,  which  provided  that  all  writs  must  bear 
date  on  the  day  of  their  issue.  The  most 
favourable  construction  which  could  be  put 
upon  this  writ  was  that  it  was  a  new  one,  and 
therefore  the  proper  date  was  not  affixed  to  it. 
A  tender  had  been  made  in  this  case  after  the 
first  service  had  taken  place,  and  the  effect  of 
a  decision  in  favour  of  the  plaintiff  would  be 
to  avoid  the  effect  of  that  tender. 

Coleridge,  J.,  held  that  the  writ  must  be 
considered  as  having  issued  when  it  was  re- 
sealed;  and  it  was  therefore  wrongly  dated. 

Rule  absolute.— Knight  v.  fVarren,  T.  T. 
J839.   Q.  B.  P  C. 
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RESULT  OF  THE  LAST  SESSION  OF 
PARLIAMENT. 
Wb  have  from  time  to  time  given  a  List  of 
such  Bills  as,  effectiug  any  material  alteration 
in  the  Law,  have  received  the  Royal  Assent. 
The  Session  having  closed  on  Tuesday  last  the 
27tb  instant,  it  roav  be  useful  to  repeat  the 
whole  List,  including  those  of  the  present 
week.   The  acts  marked  thus  *  have  been  al- 
ready printed  in  the  Legal  Observer,  and  the 
rest  wHl  he  speedily  submitted  to  our  readers, 
with  such  notes  as  may  appear  to  be  useful. 
Law  Bills  passed. 
Seditious  Societies. 
Purchasers*  Protection. 
Designs  Copyright  Extension. 
Designs  Copyright. 
Durham  Court  of  Pleas. 
Exchequer  of  Pleas  Inquisitions. 
Protection  against  Bankruptcy. 
Borough  Courts. 
Indemnity  Act. 
Bills  of  Exchange. 
Turnpike  Acts  continuance. 
Election  Petition  Trials. 
Postage  Duties. 
Prisons. 

Stannary  Courts. 
Custody  of  Infants. 
Imprisonment  for  Debt. 
•  Metropolis  Police. 
Tithes  Commutation. 
Sheriffs'  Exemption. 
Real  Estates  Liability. 
Highways. 
Turnpikes. 
London  City  Police. 
Sixteen  Small  Debt  Courts. 

24th  August  1839. 
Metropolitan  Police  Courts. 
Holding  Assize  Courts. 
Highway  Rates. 
Patents  for  Inventions. 
Joint  Stock  Banks. 

Halifax,  Huddersfield  and  Bradford  Small 
Debt  Courts. 

26th  August. 
Administration  of  Justice  in  Parts  of  Counties. 
Poor  Law  Commissioners  continuance. 
Poor  Rates  Collection. 
Bastardy. 

27th  August. 
County  and  District  Constables. 
Thus  far  appears  the  result  of  the  Session 
regarding  the  Law  Bills  which  have  been 
brought  to  maturity.  The  following  is  a  state- 
roent  of  the  fate  of  the  rest  of  the  measures 
which  have  made  their  appearance  before  par- 
liament : — 

Bills  negatived,  or  "  slain  in  war :" 
Court  of  Admiralty.   Small  Tenements 
Copyright.  Clerks  of  the  Peace. 

Copyholds.  Qualification  of  Voters. 

Bills  postponed  or  dropped,  or  "  sleeping 
killed  • 

Trial  of  Prisoners  at  Sessions.— Registration 
of  Births.  —  County  Courts.  —  Registration 


Court  of  Appeal.— Turnpike  Unions.—Several 
Small  Debt  Courts.— Inventions  and  Patterns. 

 Registration  of  Electors. — District  Sessions. 

District  Prisons.— Double  and  Treble  Costs.— 
SummaryJurisdiction  of  Magistrates.- Sewers. 
Poor  Rates.— Irish  Attorneys. 

Amongst  the  projected  measures  which  have 
not  been  brought  in,  or  which  are  self-"  de- 
posed," we  must  lose  no  opportunity  of  record- 
iDfr  that  great  "  sin  of  omission"— the  Equity 
Reform  Bill— more  needed  than  any  other  in 
the  wide  range  of  modern  improvement.  On 
this  subjecrwe  would  call  the  attention  of  our 
readers  to  the  very  judicious  and  excellent 
speech  of  Mr.  Freshfield,  for  which  we  have 
gladly  found  space  in  our  present  number. 

The  following  are  the  passages  in  the  Queen's 
Speech  which  bear  on  the  Administration  of 
Justice  :  they  relate  only  to  the  Criminal  Law 

and  Police. 

"  I  have  observed  with  much  approbation 
the  attention  which  you  have  bestowed  upon 
the  internal  state  and  condition  of  the  country. 
I  entirely  concur  in  the  measures  which  you 
have  framed  for  the  preservation  of  order,  the 
repression  of  crime,  and  the  better  adraimstra. 
tion  of  justice  in  this  metropolis ;  and  I  have 
given  a  cordial  assent  to  the  Bills  which  you 
have  presented  to  me  for  the  establishment  of  a 
more  efficient  constabulary  force  in  those  tovvns 
which  peculiarly  required  it,  and  for  effecting 
the  important  objects  of  generally  extending 
the  civil  power  throughout  the  country. 

"  It  is  with  great  pain  that  I  have  found  my- 
self compelled  to  enforce  the  law  against  those 
who  no  longer  conceal  their  design  of  resisting 
by  force  the  lawful  authorities,  and  of  subver- 
ting the  institutions  of  the  country,  ine 
solemn  proceedings  of  Courts  of  Justice,  and 
the  fearless  Administration  of  the  Law  bv  all 
who  are  engaged  in  that  duty,  have  checked 
the  first  attempts  at  insubordination;  ann  i 
rely  securely  upon  the  good  sense  of  my  people 
and  upon  their  attachment  to  the  constitution, 
for  the  maintenance  of  law  and  order,  wtnen 
are  as  necessary  for  the  protection  of  the  poor, 
as  for  the  welfare  of  the  wealthier  classes  or 
the  community."   

THE  EDITOR'S  LETTER  BOX. 
"  A  Barrister"  states  that  in  the  reports  of 
cases  before  Commissioners  of  Bankrupts  iu 
the  newspapers  he  observes  of  late  that  one  oi 
the  Commissioners  is  stiled  "  His  Honor. 
This  title  belongs  to  the  Master  of  the  iww 
(when  not  a  peer)  and  the  Vice  Chance  lor, 
and  as  our  correspondent  says,  to  the  J»r°u 
of  the  Exchequer.  th 

"  A  hint  for  frugal  Lawyers  during 
Vacation"  has  been  received.  -.nthe 
We  should  be  quite  willing  to  include  ill  w 
lists  and  tables  which  have  been  suggestca 
the  Legal  Almanac,  if  the  subscribers  wow 
allow  the  price  to  be  increased ;  but  ■ 
present  advised,"  we  shall  make  no  altera 
in  the  price,  but  improve  the  contents  as  muc 
as  practicable  within  the  limits  of  the  won* 
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Quod  magis  ad  nos 


Pertinet,  et  nescire  malum  est,  agitamus .' 


Ho  HAT. 


REMARKABLE  TRIALS. 


CA8E  OP  BOLAM  FOR  MURDER. 

July,  1839. 

Wk  have  in  this  part  of  our  work  given  a  long 
series  of  criminal  trials  of  a  remarkable  kind, 
ancient  and  modern.  The  late  trial  at  New- 
castle  seems  to  deserve  a  place  in  our  col- 
lection. We  shall  first  give  the  prisoner's  own 
account  of  the  transaction,  extracted  from  the 
speech  of  his  counsel ;  then  the  evidence  of 
the  medical  witnesses ;  and  lastly,  the  able  sum- 
ming up  of  the  learned  Judge,  with  the  sen- 
tence. These  will  be  sufficient  for  the  profes- 
sional reader. 

The  prisoner  was  the  actuary  of  the  Savings 
Bank  at  Newcastle,  and  he  was  indicted  for  the 
murder  of  one  Millie,  a  clerk  in  the  bank. 
The  prisoner's  statement  of  the  transaction  was 
this : — 

He  said  that  Millie  had  left  the  bank  for  the 
purpose  of  going  home  to  tea,  and  that  lie  him- 
self had  then  gone  home  in  consequence  of  a 
threat  held  out  in  an  anonymous  letter,  for 
the  purpose  of  ordering  the  shutters  to  be 
closed  as  a  matter  of  safeguard,  adding,  that 
lie  had  not  mentioned  the  circumstances  of  the 
threat  contained  in  the  letter  to  his  house- 
keeper, fearing  he  might  create  a  feeling  of  ! 
alarm  in  her  mind.  Then  he  said  that  he  had 
gone  buck  to  the  bank  about  seven  o'clock, 
and  on  his  arrival  there,  instead  of  finding  as 
he  anticipated,  the  door  open,  he  had  discovered 
that  both  the  doors  were  shut ;  that  he  there- 
upon let  himself  in  with  his  own  key,  which  he 
chanced  to  have  in  his  pocket  at  the  time ;  and  I 
when  questioned  on  the  subject,  he  had  further 
stated  that  he  was  not  surprised  at  finding  the  I 
doors  closed,  because  Millie  sometimes  was  in 
the  liabitof  locking  himself  in  when  he  was  busy. 
After  this,  the  prisoner  stated  he  was  in  the  act 

vol.  xviii.-— no.  545. 


of  doing  that  which  was  his  custom,  of  going 
straight  up  to  the  table  for  the  purpose.of  taking 
otf  his  plaid,  when  be  saw  Millie  lying  as  he 
thought  asleep,  and  that  as  he  was  commencing 
to  take  off  his  plaid,  he  was  assailed  by  the  man 
who  in  his  opinion  was  the  murderer  of  Millie ; 
that  he  instantly  turned  his  head  round  and 
saw  a  man  with  his  face  blackened,  and  his 
dress  disguised,  and  then  ran  towards  the  win- 
dow, calling  out  "  Murder  !"   That  the  man 
followed  and  knocked  him  down,  and  struck 
him  severely  several  times,  and  eventually  lifted 
up  his  head  and  cut  his  throat.    He  also  said, 
he  made  no  resistance,  in  consequence  of 
finding,  after  what  the  man  had  said,  that  it 
would  be  of  no  use.    With  respect  to  the  cuts 
which  appeared  in  the  back  of  his  coat,  the 
prisoner  was  totally  unable  to  give  any  ac- 
count ;  for  when  he  felt  the  man  cutting  his 
throat,  his  senses  left  him ;  and  a  most  for- 
tunate thing  it  was  that  such  had  been  the 
case,  for  the  assassin  had  left  his  body  under 
the  impression  that  he  bad  killed  him.    In  this 
state  of  unconciousness  the  prisoner  had  re- 
mained from  seven  o'clock  on  that  evening 
until  two  o'clock  the  next  morning. 

The  medical  evidence  was  as  follows  : — 
Mr.  G  lent  on. — I  keep  a  druggist's  shop.  I 
practise  medicine  and  surgery.  I  was  sent 
for  to  the  bank.  I  got  there  "about  half-past 
two  o'clock.  I  first  saw  Millie.  My  atten- 
tion was  drawn  to  the  person  of  Bolam.  I 
found  him  raised  on  a  table,  exposed  to  an 
open  window,  and  persons  trying  to  restore 
him.  He  seemed  in  a  very  exhausted  state, 
with  a  very  feeble  pulse,  and  was  almost  im- 
mediately removed  to  my  bouse.  His  pulse 
was  feeble,  skin  pale,  and  hands  cold.  He  was 
laid  on  my  kitchen  table.  I  applied  stimulants 
to  restore  hiin.  In  about  half  an  hour  he 
seemed  to  revive,  and  hi*  pulse  improved,  lie 
did  not  speak  so  soon  :  1  think  ii  was  half  an 
hour  before  he  shewed  consciousness.  I  thought 
the  pupil  of  the  eye  not  very  sensible  to  liyht. 
The  approach  to  consciousness  was  gradual. 
He  was  revived  in  some  degree  by  his  passage 
throug  h  the  open  air.  h  was  something  less  than 
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manner,    fie  gave  a  narrative.    I  heard  the 
account  given.    I  examined  his  throat.  There 
was  a  wound  an  inch  and  a  half  iu  length  on 
the  left  side  of  the  neck,  a  quarter  of  an  inch 
below  the  jaw.    It  was  mere'y  through  the  true 
skin,  and  of  no  consequence.    I  examined  his 
tides  next  morning  :  1  found  some  straight  up 
and  down  scratches,  and  a  flight  abrasion.  There 
was  a  group  of  scratches.  I  think  they  were  in- 
flicted by  some  sharp  instrument.    1  have  since 
seen  a  person  who  fell  on  some  sharp  rocks, 
which  produced  a  similar  appearance.  There 
were  cuts  in  his  coat,  through  waistcoat,  shirt, 
and  flannel  shirt,  on  the  right  side,  through  to 
the  skin.    There  were  four  or  five  in  the  coat. 
There  are  two  about  a  quarter  of  an  inch  in 
length  through  the  shirt.  1  examined  them,  and 
thought  the  cuts  in  the  shirt  corresponded  with 
those  in  the  coat.    I  don't  know  that  all  the  cuts 
were  through — I  think  not.   There  were  two 
blackened  surfaces  on  the  back,  as  if  inflicted 
bv  a  blunt  instrument.  There  was  a  little  blood 
oh  the  left  hand  wristband  of  the  shirt. 

Cross  examination. — A  person  who  had  re- 
ceive a  blow  on  the  right  temple  might  lie  for 
a  considerable  time,  and  be  found  in  the  situa- 
tion in  which  I  found  the  prisoner.    lie  might 
have  been  iusensible,  and  partially  recover,  and 
fall  iuto  iusensibility  again,  or  be  brought  into 
a  new  state  of  insensibility  by  the  influence  of 
smoke.    When  thus  coining  and  going  I  think 
it  possible  he  might  have  a  partial  sense  of 
passing  things.  I  had  no  doubt  that  he  was  in  a 
state  of  real  insensibility  when  I  saw  him.  1 
think  he  could  not  put  it  on.    He  could  not 
sham  a  feeble  pulse,  or  paleness,  or  cold.  His 
hands  did  not  appear  to  have  been  recently 
washed,  but  they  were  free  from  blood ;  they 
were  partially  soiled,  a  little  dirty  as  a  man  about 
his  daily  avocations.    I  thought  the  blood  had 
flowed  from  the  neck  upon  the  breast  of  his 
shirt.     I  looked  at  his  coat  the  following 
morning  ;  1  found  some  cuts.     There  was 
some  spots  of  blood  on  the  waistcoat.    I  am 
not  certain  about  the  coat.    Those  I  saw  on 
the  waistcoat  might  have  been  done  from  the 
blood  of  the  throat ;  altogether  they  might 
cover  the  size  of  a  shilling.    I  examined  the 
trowsersat  the  inquest  on  the  Thursday  follow- 
ing. I  think  there  were  some  small  spots  at  the 
lower  part.    I  have  olten  known  insensibility 
follow  from  blows  which  left  no  external  mark, 
and  continue  for  several  days. 

Re-examined. — I  never  kucwit  from  a  blow 
on  the  temple :  I  have  from  a  blow  ou  the  back 
of  the  head. 

i\  1  r.  Baron  Maule  said  he  thought  there  was  a 
case  of  manslaughter  in  which  that  WdS  the  case 
Re  examination  continued. — It  has  never 
come  within  my  province  to  observe  a  case 
produce  those  effects  which  was  not  struck  on 
the  head.  Bolam  did  not  complain  of  his 
head  that  I  remember.  I  heard  him  say  he 
had  been  knocked  dowu.  I  think  that  drew 
attention  in  the  first  instance.  A  friend  o 
mine,  Mr.  Mackricb,  saw  a  mark  on  the  right 


an  hour  before  he  spoke.  He  spoke  in  a  feeble  [  Mr.  Walker,  and  some  others,  were  there  and 

heard  it.    When  I  took  the  handkerchief  from 


his  neck  the  blood  was  oozing  from  the  wound. 
The  blood  might  have  flowed  from  over  the 
stock  upon  the  trowsers.  My  house  is  fifty  or 
sixty  yards  from  the  bank.  He  could  be  re- 
moved in  about  a  minute.  These  drippings  of 
blood  might  have  taken  place  three  or  four 
hours  before.  If  he  had  lain  on  his  face  all 
the  time,  I  think  the  blood  on  the  trowsers 
could  not  have  come  that  way.  From  his  ac- 
count I  should  have  expected  more  blood  to 
have  been  found  on  his  hands,  or  spread  more 
about  his  person. 

Mr.  Beard.  —  I  am  senior  surgeon  to  the 
infirmary.    The  Friday  after  the  murder  I  waa 
called  in  to  see  the  body  of  Millie  ;  it  was  lying 
on  the  hearth-rug.   The  body  was  very  much 
disfigured.   There  was  a  great  cut  orer  the 
right  orbit,  and  a  portion  of  the  scull,  and 
higher  up  a  wound  by  which  the  scull  was  bro- 
ken in  as  an  egg  is  by  breaking  it.    On  the 
left  side  was  an  extensive  wound.    I  could 
pass  my  hand  into  it.    It  would  have  killed 
any  one  instantly.   The  effect  of  a  blow  on  the 
face  was  very  evident.    A  poker  in  the  hands 
of  a  strong  person  would  be  sufficient  to  pro- 
duce the  iujury.    1  have  seen  the  poker  from 
the  bank.    I  think  that  would  be  sufficient  in 
the  hand  of  a  strong  man.    From  the  appear- 
ance of  the  left  hand  I  think  it  received  injury 
>efore  death,  in  defending  himself.   On  Satur- 
day the  8th  of  December,  I  saw  the  prisoner  at 
the  gaol.    I  examiued  his  person.    1  observed 
wound  on  the  left  of  his  neck,  running 
jarallel  with  the  base  of  the  jaw,  made  with 
some  sharp-cutting  instrument.    It  was  three 
inches  and  a  half  long,  merely  skin  deep.  I 
bought  at  the  time  it  was  not  intended  to  do  a 
serious  injury  ;  if  it  had  been,  the  cut  would 
lave  been  more  irregular,  and  deeper.   I  found 
scratches  of  the  cuticle  on  the  right  side.  They 
were  parallel,  all  in  the  same  direction.  They 
might  be  done  by  the  point  of  a  penknife.  I 
observed  no  abrasion.    I  think  it  could  hardly 
have  been  done  by  one  blow  of  the  knife. 
I  think  it  would  require  many  motions  of  the 
knife.   There  were  three,  or  perhaps  four 
scratches,  if  be  had  been  struck  by  a  sharp  in- 
strument, the  effect  would  depend  upon  what 
it  had  to  go  through.    If  it  had  to  go  through 
much,  the  point  might  terminate  at  the  skin 
and  produce  scratches.    I  compared  the  euts 
on  the  clothes,  and  my  impression  was  that  the 
cuts  were  given  with  the  clothes  off.  They 
correspond  with  an  opening  in  the  flannel- 
shirt,  which  appears  to  be  a  jagged  mark.  I 
can  hardly  say  what  instrument  it  was  done 
with.  It  does  not  appear  that  any  blood  came 
fiom  the  scratches  upon  the  clothes.  The 
scratches  were  such  as  blood  would  come  from. 
There  were  many  cuts  in  the  coat,  without  any 
corresponding  wound  in  the  body.   I  saw  no 
marks  on  the  skin  to  correspond  with  the  cuts 
in  the  back  of  the  coat.   There  were  corres- 
ponding cuts  in  the  waiscoat.   1  also  examined 
the  shirt.    The  cut  in  the  neck  would  account 
tor  all  the  blood  I  saw  on  it.    I  conceive  it 


t  mp!e.   I  observed  it.   I  don't  kuow  if  others 

examined  it.    Mr.  Necthara  (the  surgeon),  |  would  not  have  flown  as  it  has  done  if  he  had 
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lain  horizontally.  I  examined  the  neck  of  the 
shirt.  I  found  cats  in  it  which  were  not  given 
with  the  cut  in  the  neck.  1  examined  the  head 
of  the  prisoner.  I  could  6nd  no  evidence  of  a 
blow  there.  It  was  about  one  or  two  o'clock  on 
the  Saturday.  I  examined  the  head.  He  pointed 
out  places  where  he  said  he  had  received  blows. 
I  told  him  I  found  no  appearance  of  blows 
:  there.:  I  saw  bis  shoes  several  days  afterwards. 
There  were  one  or  two  distinct  marks  of  blood. 
I  examined  his  gaiters  at  the  same  time ;  there 

•  were  some  drops  of  blood  on  them.  There 
:  were  some  spots  on  the  trowsers,  below  the 

knee,  I  think. 

Mr.  Jfilliam  Neshant.—X  am  a  surgeon  in 
Newcastle.  I  have  practised  nearly  eighteen 
years.  I  went  to  the  arcade,  hearing  there 
was  a  fire.  I  saw  Bolam  in  Glenton's  kitchen. 
Mr.  Huwthorn,  Mr.  Walker,  and  Mr.  Heath, 
all  medical  men,  were  there.  He  was  lying 
on  the  table  on  his  back.  I  felt  his  pulse 
almost  immediately  ;  I  think  it  was  about 
eighty.  It  was  rather  weak,  throbbing,  and  ir- 
regular. It  was  a  few  minutes,  probably  a 
quarter,  after  two  in  the  morning  that  I  went. 
The  state  of  his  eye  was  natural.  I  should  not 
have  expected  such  a  pulse  in  a  person  who 
had  received  a  concussion  of  the  braiu.  It  was 
such  as  1  think  might  be  caused  by  being  ex- 
posed to  an  unwholesome  atmnstpliere.  The 
prisoner  put  his  hand  to  his  neck,  and  was  ap- 
parently concerned  about  it.  I  said  he  need 
not  be  under  any  apprehension  about  it,  for  it 
was  of  a  very  slight  character.  He  put  his 
:  right  hand  to  his  head  and  looked  at  me  very 
i  anxiously  in  the  face,  as  if  he  was  hurt  there. 

-  1  considered  that  he  was  perfectly  conscious 
i  then.  He  was  not  in  the  condition  of  a  man 
.  who  had  been  insensible  six  or  seven  hours 
'  from  a  concussion  of  the  brain.  I  examined 
i  his  head  all  over  carefully.   I  was  not  able  to 

detect  any  sign  of  injury  of  the  head.   If  death 
takes  place  immediately  upon  the  receipt  of  a 
:  blow,  there  would  be  no  swelling  or  discoloura- 
tion to  any  extent.    I  think  theTe  must  be 
.  some,  but  if  the  person  survived,  it  would  be 
highly  improbable  that  there  should  be  no 
>.niark.    Possibly,  it  might  be.    I  have  not 
known  such  a  case.    I  can't  say  I  have  seen 
r  any  case  of  a  blow  on  the  temple  produce  in- 
• '  sensibility  for  several  hours ;  I  cannot  therefore 
;  speak  from  experience.   I  should  expect  in 

-  suck  a  case  to  find  injury.  I  did  not  think  him 
:<  in  any  danger.  If  he  had  been  insensible,  I 
/  thought  it  had  been  produced  by  smoke.  I 

•  saw  the  wound  in  his  neck,  and  the  blood  on  his 
I  shirt.  I  did  not  examine  his  hands.  I  obser- 
o.rved  him  take  up  his  right  hand  and  look  at  it. 
'  There  was  no  blood  upon  them  that  I  observed. 

He  simply  put  his  hand  up,  turned  it  round, 
and  put  it  down  again.    It  appeared  to  be 
?  hastily  done.    In  cases  of  concussion  the 
■  symptons,  on  first  recovering  are  a  general 
h  '  .state  of  reaction.   The  pulse  begins  to  improve 
.  in  character.   The  intellect  improves,  and  the 
L  man  begins  to  recover.    Symptoms  of  inflatna- 
j>;ftoiy  fever  generally  occur  if  the  concussion  has 
i  -  been  of  a  severe  character.   If  the  concussion 
t>  -tte>aoi  severe,  a  general  improvement  gradually 
follows. 


By  the  Jvihsi. — The  meaning  of  what  I 
stated,  that  a  blow  would  produce  a  mark  in 
such  a  case,  is,  that  the  nervous  system  would 
receive  such  a  shock  as  to  produce  a  mark.  In- 
sensibility might  be  produced  by  a  concussion 
or  compression  of  the  brain.  There  must 
be  one  or  the  other.  If  the  insensibility  tvas 
short,  there  might  be  rto  mark.  I  have  heard 
of  concussion  of  the  brain  without  any  external 
mark. 

Mr.  James  Walker.— -I  am  a  surgeon  to  the 
police  force  in  Newcastle.  I  was  at  Mr.  Glen- 
ton's with  the  other  surgeons.  I  asked  the  pri- 
soner if  he  felt  pain  of  his  head,  and  put  his  hand 
to  the  right  side.  I  discovered  no  mark  of  in- 
jury. If  he  had  been  insensible  for  several  hours 
by  a  blow  on  the  temple,  I  should  expect  to  find 
a  mark.  I  have  seen  several  cases;  I  have  seen 
it  invariably  produce  marks ;  I  can  mention  two 
cases.  I  have  known  blows  on  other  parts  of 
the  head  with  such  effects  producing  marks. 
Insensibility  arises  from  concussion.  Fainting 
may  arise  from  other  causes.  When  a  person 
has  fainted  awav  he  is  insensible.  A  temporary 
suspension  of  the  action  of  the  heart  produces 
fainting.  A  blow  produces  insensibility  from 
concussion  of  the  brain.  In  this  case  I  should 
have  expected  marks  upon  the  head.  He  was 
neurly  recovered  when  I  saw  him.  I  was  not 
acquainted  with  him  before.  He  was  quite 
collected  in  mind,  and  I  think  physically,  as 
far  as  I  could  judge.  His  pulse  was  feeble, 
and  there  was  a  slight  degree  of  coldness  over 
the  body.  I  felt  his  hands,  to  ascertain  if  he 
was  warm  or  not.  My  impression  was  that  he 
was  recovering  from  suffocation,  arising  from 
congestion  of  the  lungs,  which  smoke  might 
produce. 

Mr.  Heath. — I  am  a  surgeon  in  Newcastle. 
I  went  to  see  the  prisoner  in  Mr.  Glenton's 
kitchen.  His  body  was  perfectly  motionless. 
His  eyes  and  mouth  were  opening  and  shutting, 
and  his  throat  moving  up  and  down.  I  was 
puzzled.  I  was  there  only  a  short  time.  I 
afterwards  saw  him  at  the  gaol.  I  saw  the 
scratches  on  his  side,  and  his  clothes  put  upon 
him.  They  might  have  been  done  with  passing 
a  sharp  instrument  through  a  hole  in  the  clothes 
previously  made.  I  think  they  could  not  have 
been  done  at  the  same  time.  I  saw  marks  on 
the  slneve  and  lining  of  his  coat.  I  thought  it 
was  blood  and  water ;  that  blood  and  water 
being  used,  the  stain  had  gone  through.  I 
observed  that  the  wound  in  the  neck  was  nearly 
healed  when  I  saw  it. 

Cross-examined. — I  saw  it  on  the  13th,  there 
was  a  slight  scab  over  it  then.  The  marks  in 
the  lining  of  the  coat  are  not  so  apparent  now. 

Mr.  Baron  Maule,  addressing  the  jury, 
stated  the  nature  of  the  indictment.  The 
questions  are,  whether  J.  Millie  came  to  his 
death  as  therein  described ;  then  whether  the 
prisoner  at  the  bar  was  the  person  who  caused 
that  death.  If  you  think  so,  then  you  will  consi- 
der whether  it  was  under  such  circumstances  as 
amounts  to  murder.  Murder  is  the  feloniously 
taking  away  the  life  of  another  without  such 
provocation  as  would  reduce  it  to  manslaugh- 
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ter.  This  Is  a  grave  charge.  The  prisoner  has 
received  a  most  excellent  character  to  that  time. 
It  is  a  case  requiring  the  most  serious  considera- 
tion, and  I  concur  with  the  counsel,  that  you 
must  rely  upon  the  evidence  in  the  case,  and 
dismiss  from  your  minds  all  prejudice  which 
the  circumstances  have  excited  through  the 
country.  You  heard  the  statement  of  the  cir- 
cumstances which  were  relied  upon  by  the 
counsel  for  the  prosecution,  some  of  which 
have  not  been  proved  ;  and  it  constantly  hap- 
j>ens  that  arguments  are  used,  and  conclusions 
drawn,  which  are  not  established  by  the  evi- 
dence. There  were  two  or  three  other  cir- 
cumstances of  that  kind  which  I  should  caution 
you  against.  One  is  that  which  seemed  to  be 
one  of  the  strongest  circumstances  in  the  case 
against  the  prisoner — namely,  that  which  took 
place  in  the  house  of  Mr.  Glenton.  It  was 
stated  as  if  the  prisoner  intended  to  escape. 
It  turns  out  that  he  was  seeking  the  breakfast- 
room,  and  there  was  no  suspicion  that  he  in- 
tended to  leave  the  house.  How  that  view  was 
taken  by  the  prosecution  I  cannot  say,  except 
that,  having  assumed  that  the  prisoner  was 
guilty,  they  considered  this  to  be  a  proof  of 
their  assumption.  Another  instance  is,  that 
about  seven  o'clock  he  was  seen  walking  quick 
in  an  evening  of  December.  It  shows  that 
the  minds  of  these  engaged  in  the  prosecution 
were  ready  to  import  anything  into  the  case. 
No  doubt  they  intended  rightly,  but  your  and 
my  business  is  to  insist  on  sifting  the  truth. 
Another  instance  is  that  of  what  Bolam  said 
of  the  state  of  the  candles  was  much  relied  on, 
but  of  which  not  one  word  of  proof  was  given. 
No  doubt  the  cries  that  the  parent  of  motherless 
children  had  been  murdered  in  a  most  barbar- 
ous manner  tended  to  excite  feelings  of  huma- 
nity towards  them,  and  feelings  against  the 
perpetrator  of  so  foul  a  deed ;  but  we  must 
be  upon  our  guard  against  those  things,  and  it 
is  my  most  earnest  desire  that  you  should  guard 
against  being  influenced  by  them.  One  would 
wish  that  the  perpetrator  of  so  barbarous  a 
deed  should  be  brought  to  justice ;  yet  there 
is  a  duty,  on  the  other  hand.  Much  as  it  would 
be  to  be  lamented  that  the  guilty  should  escape, 
it  would  be  much  more  lamentable  if  the  inno- 
cent were  to  suffer  in  his  stead.  There  is  a 
great  length  of  evidence  gone  into,  yet  the 
facts  are  not  numerous,  many  of  the  same 
facts  having  been  repeated  by  different  wit- 
nesses. It  will  be  for  me  to  direct  your  atten* 
tion  to  the  facts,  and  then  for  you  to  find  your 
verdict  on  these  facts,  regardless  of  all  conse- 
quences one  way  or  the  other.  It  appears  that 
the  prisoner  had  been  employed  for  fifteen  or 
sixteen  years  at  the  bank,  where  he  had  uni- 
formly couducted  himself  with  integrity,  fio- 
lain  appears  to  have  been  unfriendly  with 
Millie's  predecessor,  and  to  have  exerted  him- 
self to  procure  Millie  a  permanent  situation 
to  provide  a  maintenance  for  his  familv,  and 
to  have  on  various  occasions  shewed  acts  of 
kindness  to  Millie  and  his  family.  On  the 
4th  of  December  he  takes  Millie  and  an  old 
servant  of  the  bank  to  his  house,  and  takes  a 
kind  and  cordial  way  of  congratulating  him 


on  bis  appointment.  Nothing  appears  respect- 
ing  Wednesday.  On  Thursday  they  are  in  their 
places,  and  are  seen  by  M'Cree  at  a  quarter 
past  three  on  Thursday.  They  were  sitting  toge- 
ther like  brothers,  not  upon  terms  of  mere 
good  will,  but  of  substantial  frendship.  The 
next  thing  is  that  the  prisoner  was  seen  between 
six  and  seven  o'clock  in  the  evening,  coming" 
towards  the  savings-bank  from  his  own  house. 
He  is  said  to  have  come  a  little  round.  It  is 
quite  unreasonable  that  a  man  should  be  found 
guilty  on  that  ground.  He  is  not  seen  after 
that  for  a  long  time,  and  witnesses  are  called 
to  show  that  the  door  in  the  Arcade,  which 
was  a  common  door  to  the  bank  and  other 
places  up  those  stairs,  was  shut  about  half-past 
eleven.  Nothing  is  seen  about  the  bank  until 
about  half  past  one,  when  Mrs.  Latimer  saw 
a  faint  light  in  the  window.  None  of  the 
police  seem  to  think  the  fire  was  lighted  earlier 
than  that  time.  The  probability  is,  I  think, 
that  the  fire  was  lighted  late,  than  that  it  was 
mouldering  for  hours.  A  person  intending  to 
do  it  would  do  it  effectually  if  he  could.  The 
first  person  who  came  was  Armstrong,  who 
came  before  the  fireman.  He  found  the  door 
of  the  lobby  then  open.  Somebody  then,  had 
opened  between  half-past  eleven  and  half-past 
one  o'clock.  The  fire  then  burst  out;  the 
water  was  soon  poured  in.  The  first  person, 
as  far  as  we  know,  who  got  in,  was  Appleton. 
I  think  it  is  not  safe  to  draw  any  inference 
from  the  resistence  he  found  at  the  door*  I  ra- 
ther ascribe  that  and  many  other  things  to  the 
feeling  in  the  case,  not  blameable  in  itself, 
but  which  was  applied  to  an  opinion  already 
formed  by  those  who  brought  the  prosecution 
forward.  Appleton  goes  in,  either  before  or 
after  Armstrong ;  they  find  the  body  apparently 
laid  out,  and  then  you  hear  the  description. 
There  seems  no  doubt  of  the  cause  of  the 
death.  The  medical  evidence  given  is  in  that 
scientific  style  which  is  really  inconvenient. 
For  instance,  one  laid  hold  of  Bolam's  hand  to 
"  see  if  the  circulation  was  in  a  course  of  resto- 
ration to  the  superfices,"  which  in  plaiu  English 
means  whether  he  was  warm  or  cold.  There 
may  be  a  little  difference  between  the  descrip- 
tion of  the  witnesses  of  the  manner  in  which 
Bolam  was  when  found,  but  they  are  only  such 
differences  as  one  may  expect  on  such  occa- 
sions. The  inference  is,  that  if  you  descend  to 
the  extreme  minutiae  of  evidence,  you  will 
probably  be  1  ed  to  a  mistake.  He  was  lying  on 
the  ground  in  a  room  considerably  filled  with 
smoke,  otherwise  dark,  and  a  horn  lantern  is 
held  to  his  face,  and  one  witness  thought  the 
eye  was  intelligent.  Why,  how  can  that  be 
safely  depended  upon  ?  Now,  Alderman  Dunn 
felt  his  pulse,  and  said  there  was  life,  clearly 
showing  that  it  was  not  a  strong  pulse.  Then 
he  thought  the  prisoner  drank,  because  he  did 
not  see  the  water  run  out  of  the  basin,  and 
from  that  infers  that  some  water  necessarily 
went  down  his  mouth,  showing  how  inferences 
are  incautiously  drawn.  Now,  Mr.  Glenton 
felt  his  pulse  as  a  medical  man.  He  speaks  to 
the  facts,  and  tells  you  a  man  cannot  sham  a 
feeble  pulse,  or  a  pale  skin,  or  a  cold  surface. 
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Medical  practitioners  are  called  after  who 
thought  the  prisoner  was  recovering  from 
fainting  produced  by  smoke.  Why,  fainting 
is  insensibility.  None  of  them  objected  to 
Glenton  as  a  medical  man.  He  has  been  in 
practice  above  twenty-five  years.  He  admits 
that  he  had  not  had'  a  college  education.  I 
don't  think  there  was  any  college  for  the  edu- 
cation of  surgeons  at  that  time,  but  only  for 
examination  of  candidates.  But  surely  a  man 
in  twenty-five  years  may  acquire  some  know, 
ledge  of  his  profession ;  and  when  he  says  he 
found  a  bruise,  is  he  to  be  discredited  because 
other  persons  said  they  did  not  find  it?  1  think 
you  ought  to  believe  that  the  prisoner  was  in  the 
state  as  described  by  Mr. Glenton,  when  he  saw 
him  at  first.  At  the  time,  none  of  the  medical 
men  suggested  that  the  prisoner  was  making 
believe.  They  say  they  ascribe  it  to  suffocation, 
but  they  admit  that  he  was  fainting.  Much  has 
beensaidabout  the  blows  making  him  insensible. 
Now,  Bolam  never  said  that  the  blows  made 
htm  insensible.  He  says  it  was  after  his  throat 
was  cut  he  became  insensible.  It  seems  from 
the  shirt  that  half  a  pint  of  blood  must  have 
come  from  his  throat.  With  respect  to  the 
marks  on  the  body,  which  they  term  scratches, 
I  thought  they  were  something  like  what  a 
thorn  would  produce,  but  they  turn  out  to  be 
cuts,  from  which  much  blood  might  come. 
There  is  a  remarkable  circumstance  that  there 
are  several  cuts  iu  the  back  of  his  coat  with 
no  corresponding  cuts  on  his  person.  When 
the  prisoner  made  his  statement  it  was  not 
taken  in  writing.  It  does  not  appear  that  he 
ever  made  a  full  statement.  He  was  questioned 
and  tells  something ;  then  is  asked  more,  but 
whether  he.  ever  gave  a  full  and  deliberate 
statement,  or  what  it  was  if  he  made  one,  you 
have  no  information.  He  made  one  before 
the  coroner.  His  counsel  was  right  in  objec- 
ting to  it,  and  it  was  not  pressed.  I  think  it 
fair  to  the  prisoner  to  say  that  it  would  be 
unfair  in  us  to  bind  him  to  every  word  of  what 
he  said,  still  less  of  what  he  is  assumed  to  have 
said.  But  he  ought  to  have  been  bound  by  the 
substance  of  what  he  said ;  and  if  he  made  a 
false  statement,  it  may  be  thought  there  was  a 
motive  to  conceal  the  truth.  Alderman  Dunn 
says,  the  prisoner  told  him  '*  There  has  some- 
body been  moving  in  the  bank  all  night/'  Now 
it  is  extraordinary,  if  not  true,  that  on  first 
reviving  from  fainting  he  should  begin  with 
that  statement  ?  The  prisoner  said  Millie  went 
out  to  tea.  If  he  was  the  murderer,  he  must 
have  known  that  to  be  false.  He  says  he  went 
home  to  warn  his  housekeeper,  but  did  not  tell 
her  the  ground  of  his  alarm.  This  was  dwelt 
on  by  the  prosecutor.  I  should  say  it  was  a 
likely  thing  for  a  man  to  do  not  to  alarm  her, 
-  so  as  to  make  her  afraid  to  remain  in  the  house. 
He  told  her  he  came  for  a  key  by  way  of 
excuse.  With  respect  to  his  going  home,  there 
is  no  proof  that  he  did  not.  His  housekeeper 
was  called,  but  was  never  asked  the  question. 
You  cannot  therefore  assume  that  story  to  be 
false;  for  if  it  was  false  they  might  have  prov- 
ed it  so.  He  says  he  returned:  to  the  bank 
about  seven  o'clock.  That  is  proved,  at  any  rate, 


I  that  he  was  on  the  way  to  it.  He  says  the  bank 
door  was  locked,  and  he  opened  it  and  went  in, 
and  found  Millie  on  the  rug,  and  thought  him 
asleep.  He  was  not  surprised  that  he  found 
the  door  locked.  This  was  a  season  of  the 
year  when  they  were  kept  longer  than  the 
usual  hours  of  business,  and  it  appears  to  me 
reasonable  that  one  alone  in  the  bank  should 
lock  himself  in.  (The  Judge  then  recapitulated 
the  other  parts  of  the  prisoner's  statement.) 
It  appears  to  me  to  be  dangerous  to  draw  an  in- 
ference from  the  conduct  of  what  a  man  would 
or  would  not  do :  persons'  lives  have  been  saved 
by  their  not  resisting.  He  remains  in  a  state  of 
wavering  insensibility.  A  great  deal  was  said 
about  the  anonymous  letters.  He  mentioned 
Armstrong,  who  appeared  to  concede  it,  and  he 
mentioned  Bulman.  If  nothing  of  the  kind 
had  occurred,  it  would  have  been  suspicious, 
but  Armstrong  does  not  contradict  him,  and 
Bulman  only  says  he  cannot  recollect  it ;  and  it 
is  shown  that  a  particular  letter  named  by  the 
prisoner  was  written  and  was  shown.  *  Mr. 
Blackwell  gives  an  acconnt  of  the  prisoner's 
statement.  He  adds  the  fact  that  he  raised  his 
hand  and  looked  at  his  fingers.  That  is  put  as 
a  suspicious  circumstance.  But  are  we  to  say 
in  what  cases  a  man  may  look  at  his  hand  with- 
out suspicion  ?  The  description  to  Blackwell  is 
not  in  the  same  words  as  that  given  to  Alder- 
man Dunn,  but  they  are  equivalent  words,  and 
the  substance  is  the  same.  When  he  spoke  of 
the  letters,  he  looked  at  Armstrong  and  said, 
*'  You  know  of  one  of  them,"  and  Blackwell 
understood  Armstrong  to  accede  to  it.  And 
he  did  see  the  letter  written  by  the  female  whose 
name  could  not  be  found.  A  point  is  made  of 
that  being  called  an  anonymous  letter.  I  think 
it  may  be  called  such  in  common  language,  and 
furnishes  no  ground  of  suspicion  against  the 
prisoner.  The  expression  that  the  candles 
were  burnt  in  the  socket  is  relied  upon.  Now, 
the  question  put  to  the  prisoner  was,  how  much 
light  there  was ;  and  what  was  there  to  call  his 
attention  particularly  to  the  socket ;  the  subject 
was  the  dimness  of  light ;  and  another  witness 
gave  the  account  in  words  consistent  with  the 
fact  as  the  candles  were  found.  Are  we  to 
hold  him  to  a  word?  This  was  a  night  of 
horror,  at  any  rate ;  and  if  the  substance  of 
the  question  was  consistently  answered,  we 
ought  not  to  draw  unfavourable  inferences  from 
that.  The  state  of  the  shutters  and  windows 
are  important.  Those  next  the  Manorchase 
were  loose  ;  those  in  the  waiting  room  open, 
as  Mrs.  Latimer  saw.  It  was  also  said  Millie's 
key  was  in  the  door.  Now,  it  is  not  quite  cer- 
tain that  we  know  the  first  person  who  got  in. 
A  large  quantity  of  blood  is  found,  and  blood 
at  the  place  the  chairs  are  piled  over.  The 
blood  on  the  door  looks  as  if  the  poor  man 
had  tried  to  get  out  of  the  door  after  he  was 
wounded.  The  fact  that  the  injury  was  inflic- 
ted with  an  instrument  found  there  is  pretty 
certain,  from  which  it  may  be  inferred  that  the 
person  who  came  in  did  not  bring  instruments 
of  death  with  him.  Millie's  key  being  in  the 
door  would  be  consistent  with  some  person, 
whom  the  prisoner  is  not,  coming  to  the  door, 
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and  inducing  Millie  to  open  it.   The  prisoner 
says  that  he  opened  the  door  with  his  own  key. 
Jf  Millie's  key  was  then  in  the  lock,  and  the 
lock  was  of  an  ordinary  construction,  that  could 
not  be.   If,  therefore,  he  did  use  his  own  key, 
Millie's  key  could  not  be  in  the  door.  How, 
then,  did  it  come  there?   But  the  manner  in 
which  the  witnesses  state  it,  leave  no  reason  to 
doubt  there  was  a  mistake  of  some  kind  in  the 
manner  in  Which  he  let  himself  in.  The 
safes  were  found  open,  the  wooden  doors 
burnt  away,  and  the  iron  door  shut.  Now 
the  lobby  door,  which  Robson  shut  at  half  past 
eleven,  was  open  at  twenty  miuutes  to  two. 
Now,  it  must  have  been  opened  by  some 
one  between  those  times.    By  whom  ?    It  is 
suggested  by  the  counsel  for  the  prisoner  that 
it  was  done  by  the  assassin.    Could  the  prisoner 
open  it?  He  may  have  opened  it,  and  afterwards 
cut  his  own  throat ;  but  considering  the  state 
in  which  he  was  found  he  could  hardly  have 
done  it.    If,  then,  it  was  done  by  some  other 
person,  that  is  a  circumstance  strongly  in  favor 
of  the  prisoner,  and  of  the  presumption  that 
that  person  was  the  guilty  man.   These  are 
circumstances  which  confirm  such  a  view  of  the 
case.    The  prosecutor's  case  is,  that  about  half- 
past  seven  o'clock  the  prisoner  deliberately  mur- 
dered Millie,  and  then  went  back  to  his  house 
and  broke  a  pane  of  glass  to  get  in ;  that  he 
made  the  cuts  in  the  back  of  the  coat,  without 
corresponding  cuts  on  the  person ;  that  he  cut 
holes  in  his  coat,  with  no  cuts  in  the  flesh  to 
correspond  with  them  ;  that  he  cut  his  throat, 
letting  out  half-a-pint  of  blood,  and  giving 
himself  a  knock  on  the  temple  to  conceal  the 
murder.   Now,  is  it  likely  that  to  conceal  it  he 
would  make  feigned  cuts  in  his  coat— the  same 
person  who  cuts  his  own  throat  ?    There  are 
great  difficulties  in  the  case  for  the  prosecu- 
tion, but  there  are  also  difficulties  in  that  of 
the  defence.   It  is  a  great  question  whether  the 
fire  was  lighted  to  consume  the  body  that  it 
should  not  be  discovered.   There  is  no  doubt 
that  the  prisoner  was  found  in  such  a  state 
that  if  he  had  remained  a  few  minutes  lon- 
ger he  would  not  have  been  here.   It  might  be 
that  a  person  having  committed  such  a  crime 
would  be  inclined  to  commit  suicide,  but  that 
does  not  agree  with  so  slight  a  cut  in  the 
throat.   There  are  two  other  ways  of  treating 
the  case.   The  prisoner  may  be  guilty  of  the 
death  of  Millie  under  other  circumstances. 
Some  difference  or  altercation  may  have  taken 
place  between  them.    The  evidence  goes  to 
shew  that  there  was  no  ill-will  or  malice ;  but 
among  a  thousand  causes  some  spark  of  anger 
may  have  been  kindled  and  blown  up ;  a  scuffle 
may  have  ensued,  and  the  man  at  thebar  may,  in 
a  state  of  excitement, have  been  the  death  of  the 
deceased ;  and  if  he  were  so,  and  blows  passed 
between  them  in  conflict,  he  would  have  been 
guilty  of  manslaughter,  and  that  would  furnish 
motives  enough  for  a  statement  which  would, 
in  his  opinion,  screen  him  from  banishment 
from  his  native  country  and  his  friends.  The 
holes  in  the  coat  might  have  been  made  in  a 
scuffle-   This  view  furnishes  motives  quite  suf- 
ficient for  the  fire  as  well  as  for  the  other  facts. 
I  don't  say  that  is  the  inference  you  ought  to 


draw,  nor  lias  it  been  suggested  on  either  side ; 

it  is  for  you  to  consider  it.  Again,  you  may 
holil,  looking  at  all  the  inferences  on  both 
sides,  that  you  are  not  satisfied  how  the  matter 
really  was — that  it  is  still  a  mysterious  case- 
that  the  facts  are  insufficient  to  shew  that  the 
prisoner  is  guilty  beyond  all  reasonable  doubt ; 
you  will  in  that  case  give  him  the  benefit  of 
that  doubt.  On  the  whole,  you  will  say,  first, 
whether  you  think  there  is  sufficient  to  shew 
that  the  prisoner  did  it  at  all;  secondly,  whe-t 
ther,  if  done  by  him,  it  was  done  with  malice 
aforethought ;  thirdly,  whether,  if  done  by  him, 
it  was  done  under  such  circumstances  as  would 
reduce  it  to  less  than  murder.  The  prisoner 
had  received  a  good  character,  which  shows 
that  he  was  an  unlikely  person  to  do  it  at  all ; 
and  whether  you  think  the  case  is  involved  in 
so  much  mystery  as  to  leave  you  to  doubt  or 
not,  you  will  give  him  the  benefit  of  that  cha- 
racter. 

The  jury  retired  to  consider  their  verdict. 
After  an  absence  of  about  three  hours,  the 
jury  returned  into  Court  with  a  verdict  of 
"  Manslaughter." 

On  a  subsequent  day,  the  prisoner  was  placed 
at  the  bar  to  receive  the  sentence  of  the  Court. 
The  officer  of  the  Court  addressed  him  as 
follows : — 

"  Archibald  Bolam,  you  stand  convicted  of 
the  manslaughter  of  Joseph  Millie.  What  have 
you  to  say  why  the  Court  should  not  give  judg- 
ment?" " 

The  Prisoner  in  a  firm  and  deliberate  voice 
replied,  u  My  Lord,  1  solemnly  declare  before 
God  and  before  your  Lordship,  that  I  am 
wholly  innocent  of  the  death  of  Joseph  Millie." 

The  Judge.— Archibald  Bolam,  you  have 
been  found  guilty  by  the  jury,  after  a  full  in- 
quiry and  a  careful  consideration  of  all  the 
evidence,  of  the  manslaughter  of  the  unfortu- 
nate deceased.   The  jury  by  their  verdict  have 
expressed  their  conviction  that  you  were  the 
cause  of  his  death,  and,  having  that  conviction, 
they  have  found  the  mildest  verdict  they  could 
consistently  with  it.   They  must  have  been 
convinced  that  you  did  it  upon  some  provoca- 
tion.   You  say  you  are  innocent.  (Prisoner.— 
"  1  do,  my  Lord.")   I  see  no  reason  to  be  dis- 
satisfied with  the  verdict.    Probably  if  the 
alternative  of  manslaughter  had  not  been  sug- 
gested to  their  minds,  as  they  were  convinced 
that  you  caused  the  death,  they  would  have 
found  you  guilty  of  murder.   I  will  not  pain 
you  by  detaining  you  long.    I  will  only  add, 
that  there  must  have  been  some  strange  and 
unaccountable  excitement  in  your  mind  at  the 
time  you  perpetrated  the  horrible  deed  ;  and 
had  the  jury  not  come  to  that  conclusion,  they 
must  have  found  that  it  was  done  by  malice. 
Now  the  offence  of  manslaughter  has  been 
found  out,  it  appears  to  have  been  of  the 
most  violent  and  shocking  description.   I  feel 
bound,  therefore,  to  pass  upon  you  the  sever- 
est sentence  which  the  law  allows  for  that 
crime.   The  sentence  of  the  Court  is,  *•  that 
you  be  transported  beyond  the  seas  for  the 
term  of  your  natural  life." 

The  Prisoner.— **  My  Lord,  I  regard  that 
sentence  as  my  death." 
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COURTS  OF  EQUITY. 

Haute  of  Common t,  16/A  July  1839. 

Mr.  Freshfield. — Sir,  in  submitting  to  the 
House  a  motion  for  certain  returns  relating 
to  the  Court  of  Exchequer,  my  object  will  be 
to  shew  the  present  situation  of  the  Court  of 
Chancerv,  or,  rather  of  the  suitors  in  that 
Court ;  the  urgent  necessity  of  some  immediate 
relief ;  the  effectual  assistance  which  might  be 
afforded  to  those  suitors,  by  rendering  the 
Court  of  Equity  in  the  Exchequer  an  elficient 
Court;  to  point  out  the  injurious  effect  upon 
that  Court  of  various  legislative  measures 
during  the  last  twenty  years  ;  and  to  suggest  a 
remedy  for  the  evils  now  existing. 

Sir,  I  am  deeply  impressed  with  the  impor- 
tance of  the  subject,  and  painfully  conscious  of 
toy  inability  to  command  the  attention  of  the 
House ;  and  I  shall  therefore,  more  briefly  and 
abruptly,  perhaps,  than  is  consistent  with  the 
interest  of  the  public,  enter  upon  the  consi- 
deration of  this  great  question.  Honorable 
members  are,  no  doubt,  aware,  that  it  appears 
by  a  return  recently  made,  that  there  are  now 
712  causes  waiting  for  a  hearing  before  the 
Lord  Chancellor  aud  the  Master  of  the  Rolls ; 
and  when  a  hearing  is  spoken  of  with  reference 
to  the  Court  of  Chancery,  it  must  be  borne  in 
mind,  that  probably  years  of  delay  have  taken 
place  in  many  of  those  causes  before  they  have 
arrived  at  thut  important  stage-  Without 
dwelling,  however  upon  that  previous  source  of 
anxiety  and  expense,  there  are  now  712  causes 
ready  for  hearing,  and  in  arrear.  It  has  been 
staled  by  the  present  Lord  Chancellor,  in  his 
place  iu  parliament,  that  if  no  one  new  cause 
should  be  set  down  for  a  hearing  during  the 
next  three  years,  it  would  require  the  whole  of 
that  period  to  clear  off  such  arrear  ;  in  other 
words,  for  a  period  of  three  years  the  doors  of 
the  Court  of  Chancery  are  as  effectually  closed 
against  the  suitors,  whose  causes  are  not  in- 
cluded in  that  712,  as  if  no  such  tribunal 
existed. 

This  would  be  described  as  a  crying  evil, 
because  it  amounts  to  a  denial  of  justice  ;  but, 
in  my  opinion,  the  delay  of  justice; — such 
delay"  as  the  Court  of  Chancery  exhibits  is 
practically  a  greater  grievance  than  the  posi- 
tive denial  of  all  relief ;  and  to  live  under  an 
absolute  Monarch, — whose  will  is  the  law  and 
who  has  and  exercises  the  power  of  protecting 
a  favourite  from  the  liability  to  do  justice  to 
his  creditor, — is  far  more  tolerable  than  nomi- 
nally to  enjoy  the  benefits  of  a  free  constitution 
and  equal  laws,  and  yet,  as  the  consequence  of 
delay,  to  be  subject  to  the  distracting  alterna- 
tions of  hope  and  disappointment,  creating 
present  misery  and  probable  ruin.  In  the  one 
case,  the  necessity  may  appear  hard,  and  the 
measure  arbitrary  and  unjust;  but  it  is  posi- 
tive and  unequivocal,  and  must  be  borne  ;  aud 
though  the  claimant  does  not  get  his  right,  he 
loses  nothing  in  the  pursuit  of  it.   Not  to  the 


unhappy  victim  of  delay.  I  might  illustrate 
the  hardship  of  his  case  by  many  instances  ; 
I  will,  however,  trouble  the  House  but  with 
two. 

In  one  case  a  gentleman  of  retired  habits  and 
great  attainments,  with  an  easy  competency, 
had  the  strongest  reason  to  believe  he  was 
intitled  to  a  property  of  j£30,000  per  annum, 
which  was  enjoyed  by  another, — and  was,  in 
fact,  the  support  of  a  peerage.  To  the  claim- 
ant any  accession  was  indifferent ;  but  he  had 
an  only  son  whose  interests  he  felt  himself 
bound  to  promote,— and  he  therefore  instituted 
legal  proceedings.  It  could  not  be  expected 
of  his  opponent  that  be  would  facilitate  those 
proceedings  ;  and  the  claimant  encountered  all 
those  delays  and  difficulties  which  such  a  stake 
was  likely  to  provoke.  Without  describing 
these  delays  in  detail,  it  is  sufficient  for  the 
present  purpose  to  state,  that,  after  reducing  his 
income  to  three-fourths  of  its  former  amount, 
he  felt  that  the  duty  he  owed  to  a  wife  in  deli- 
cate health,  and  to  his  son,  then  in  a  course  of 
education,  required  that  he  should  desist  from 
further  proceeding, — having  already  placed  his 
claim  in  a  state  to  be  pursued  by  his  son,  if  he 
should  be  so  inclined,  at  any  futurc  period. 
Now,  upon  the  facts  of  this  case  I  assert  the 
delay,  aud  the  expence  consequent  upon  delay, 
for  it  is  one  of  the  grievances  of  the  suitor, 
that,  while  relief  is  dormant,  expense  is  ever 
on  the  alert ;  those  causes,  and  those  alone, 
prevented  this  claimant  from  pursuing  his 
right ;  and  I  adduce  two  facts  in  confirmation 
of  that  assertion.  In  the  first  place,  his  oppo- 
nent— the  last  person  to  think  favourably  of  an 
assailant — was  so  far  from  deeming  his  pro- 
ceeding frivolous  or  vexatious,  that  immediately 
upon  his  desisting  to  proceed,  although  he 
waived  no  right  on  the  part  of  his  son,  pre- 
sented him  with  a  full  service  of  plate  in  testi- 
mony of  his  honorable  conduct.  And  in  the 
next  place,  to  shew  that  it  was  not  an  ima- 
ginary claim,  I  will  state  the  names  of  the 
counsel  who  gave  clear,  uuequivocal,  written 
opinions  in  favor  of  the  claimant's  right, — They 
were, — 1.  Sir  Arthur  Piggott ;  2.  Sir  Samuel 
Romilly;  3.  Sir  Vicary  Gibbs,  (Attorney  Gene- 
ral); 4.  Mr.  Serjeant  Shepherd  (afterwards 
Lord  Chief  Baron  of  Scotland) ;  5.  Mr.  Serjt. 
Williams  (an  eminent  real  property  lawyer) ; 
6.  Mr.  Charles  Butler  t  7-  Mr.  Preston ;  8.  Mr. 
Mayne,  (afterwards  Judge  Mayne);  and,  9. 
Mr.  Abraham  Moore,  of  the  Western  Circuit. 

Sir,  I  will  pass  on  to  another  case.  It  relates 
to  the  property  of  a  merchant  who  died  in 
1803,  leaving  that  property  in  the  possession  of 
his  partner.  His  only  child,  a  daughter,  being 
abroad,  the  proceedings  in  Chancery  to  recover 
her  right,  were  not  instituted  until  1809.  Her 
opponent  had  nothing  to  gain  by  expedition, 
and,  of  course,  the  forms  of  the  Court  were 
maintained  on  his  part;  still,  however,  no 
exertion  was  spared  on  her  behalf,  to  prevent 
delay  as  far  as  might  be  possible ;  and  in  March 
1812,  she  obtained  a  decree,  establishing  her 
rights.  But  the  House  must  not  suppose  that 
a  decree  in  Chancery  is  like  a  judgment  at 
common  law,— a  proceeding  at  once  aacertain- 
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ing  the  right  and  the  amount  to  be  recovered. 
So  far  from  it,  the  decree  is  often  the  beginning 
of  sorrow, — it  is  the  stage  to  which  the  party 
has  for  years  looked  with  hope  and  auxiety ; 
and,  when  obtained,  is  little  more  than  an 
authority  to  a  master  of  the  Court  to  take  the 
account.  So  it  was  in  the  case  under  considera- 
tion :  the  claimant  was  entitled  to  recover, 
but  how  much,  was  the  question ;  and  that 
question  was  investigated  with  all  the  dilatory 
forms  belonging  to  a  master's  office;  and  it 
was  only  in  the  year  181/,  after  a  delay  of  five 
years,  that  the  master  reported  a  sum  of 
62,600/.  was  due  to  the  claimant.  That  report 
was  objected  to  by  the  accounting  party ;  and 
after  a  further  delay  of  fourteen  months,  occa- 
sioned by  that  proceeding,  in  1818,  the  re- 
port was  referred  for  revision  unto  another 
master,  the  gentleman  who  had  made  the  first 
examination  having  died.  The  second  master 
applied  to  the  subject  the  most  laudable  in- 
dustry, and  the  fullest  share  of  talent ;  but  he 
was  bound  by  the  forms  of  his  office,  and  the 
defendant  availed  himself  of  those  forms,  and 
thus  another  period  of  five  years  was  consumed. 
The  second  report  was  not  made  till  1823,  and 
by  that  report,  the  sum  declared  to  be  due 
was  not,  as  upon  the  first  report,  62,000/.,  but 
36,000/. ;  that  report  was  objected  to,  as  not 
proceeding  upon  the  principle  of  the  decree, 
but  being  rather  in  the  nature  of  an  award  upon 
what  were  conceived  by  the  master  to  be  the 
just  right 8  of  the  parties. 

I  must,  for  a  moment,  interrupt  the  state- 
ment of  the  investigation  in  the  Court,  to  ap- 
prise the  House  that  the  delay  and  expence  of 
that  investigation  were  not  the  only  source  of 
annoyance  to  which  the  plaintiff  had  been  sub- 
ject ;  on  the  contrary,  while  the  proceedings 
were  going  on  before  two  successive  masters, 
the  very  decree  upon  which  that  investigation 
proceeded  had  been  questioned,  first,  by  ap- 
peal to  the  Lord  Chancellor ;  and  his  judgment 
being  in  confirmation  of  that  of  Sir  William 
Grant,  the  Master  of  the  Rolls ;  the  judgment 
of  the  Chancellor  was  appealed  from  to  the 
House  of  Lords,  and  it  was  not  until  1825  that 
the  Lords  decided  against  the  appeal ;  so  that 
for  more  than  thirteen  years  the  details  were 
under  consideration  and  in  a  course  of  litiga- 
tion ;  and  for  the  same  long  period  it  was 
treated  as  a  doubt  whether  the  very  foundation 
of  that  investigation,  namely,  the  decree,  could 
be  supported. 

But  to  return  to  the  question  of  accounts. 
In  H27.  the  Lord  Chancellor  thought  there 
was  sufficient  doubt  whether  the  principle  of 
the  decree  had  been  followed  in  taking  the 
account,  to  induce  him  to  refer  the  second 
report  back  to  the  master  for  revision;  but 
his  lordship,  collecting  from  the  defendant's 
statement,  that  upon  his  own  shewing,  there 
was  a  sum  of  at  least  18,500/.  due,  and  with  a 
view  of  taking  from  him  one  strong  motive  to 
delay,  he  directed,  as  a  condition  for  the  per- 
mission to  have  the  report  revised,  that  the  de- 
fendant should  pay  that  sum  into  Court,  to 
abide  the  further  decision  of  the  Court.  In 
1828,  Lord  fcldon  being  no  longer  Chancellor, 


an  application  was  made  to  Lord  Lyndhurst, 
his  successor,  to  rescind  that  part  of  Lord 
Eldon's  decision  which  directed  the  deposit  of 
18,500/. ;  and,  after  argument,  his  lordship  was 
of  opinion,  that  according  to  the  rules  of  Court 
that  direction  could  not  be  sustained,  and  he 
decided  accordingly;  the  effect  of  which  was 
to  send  the  report  for  a  third  investigation, 
with  every  inducement  on  the  part  of  the  de- 
fendant to  consume  another  period  of  at  least 
five  year  8  in  the  new  inquiry;  and,  as  the  Master, 
whose  report  was  to  be  revised,  obtained  pre- 
ferment about  two  years  after  Lord  Lyndhurst's 
decision,  the  farther  investigation  would  have 
taken  place  before  a  third  Master,  wholly 
unacquainted  with  the  previous  proceedings, 
and  the  arguments  by  which  they  had  been 
maintained  by  each  party,  according  to  their 
opposite  views  and  interests. 

In  the  end,  after  two  or  three  years  of  pause, 
connected  with  severe  disappointment  and 
vexation,  the  party, — who  would  be  called  tbe 
successful  party,  who  had  established  her  right, 
and  after  long  investigations  had  obtained 
reports  in  her  favor,  though  differing  in 
amount, — and  who,  upon  the  least  favorable, 
was  found  intitled  to  the  large  amount  of 
j£30,000,— still,  such  was  the  effect  of  the  har- 
ressing  delay  and  accumulation  of  expence, 
that  she, — this  successful  party,  abandoned  the 
further  prosecution  of  her  suit,  and  the  large 
demand  which  morally  and  almost  techni- 
cally she  had  established ;  and  it  is  a  circum- 
stance confirmatory  of  my  view,  that  the  de- 
fendant (the  other  party  to  the  suit,)  having 
been  compelled,  in  certain  interlocutory  stages 
of  the  cause,  to  pay  two  considerable  sums, 
which  he  contended  exceeded  the  amount  to 
which  the  opponent  was  intitled,  yet  had  not 
the  courage  to  compel  that  opponent  to  pro- 
ceed to  a  legal  conclusion  of  the  suit,  although 
he  is  understood  to  have  expended  more  than 
,£5000  in  law  charges  in  his  defence ;  and  I 
submit  that  his  acquiescence  in  that  cessation 
of  hostilities,  if  it  did  not  amount  to  an  admis- 
sion, to  some  extent,  in  favor  of  his  opponent's 
right,  still  proved  that  he,  too,  was  weary  of  tbe 
delay,  which  was  at  the  same  time  60  distress- 
ing and  so  costly. 

1  might  multiply  cases,  to  shew  consequences 

flowing  from  the  delays  of  the  Court  of  Chan- 
cery, which  would  deeply  affect  every  feeling 
mind  ;  but  my  object  is  to  address  myself  not 
to  the  feelings,  but  to  tbe  judgment.  I  have, 
therefore,  selected  cases  which  are  not  of  an 
extreme  character, — they  are  cases  between 
affluent  parties, — who  had  ample  means  to 
defend  and  maintain  their  rights ;  but  even  for 
such  parties,  the  consequences  of  delay  were  too 
serious  to  be  longer  endured  ;  and  by  delay,  in 
my  opinion,  justice  was  defeated.  But  let  hono- 
rable members  consider,  for  a  moment;  what 
would  have  been  the  situation  of  litigant  parties 
in  less  affluent  circumstances  ,— — one  seeking 
to  recover,  the  other  to  resist,  a  very  large 
demand ;  —  the  delay  would  not  be  the  less 
because  the  means  of  warfare  were  not  so 
great ;  but,  on  the  contrary,  and  during  the 
loijg  period  [of  suspence,  the  station  in  life  of 
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every  member  of  the  claimant's  family  would 
be  uncertain.  The  education  of  his  children 
must  depend,  in  great  measure,  upon  the 
result  of  his  legal  proceedings.  Those  chil- 
dren would  attain  to  affluence  or  remain  in 
circumstances  bordering  upon  indigence.  The 
situation  of  the  opposite  party  would  differ  only 
in  this, — that  he  would  possess  the  property 
which  his  adversary  sought  to  recover ;  but,  if 
such  a  person  deserved  the  character  of  an 
honest  man,  he  would  hesitate  to  spend  that 
which  was  claimed  by  another  ;  and,  at  least, 
his  family  must  be  materially  inconvenienced 
by  a  long  uncertainty  respecting  their  pecuniary 
circumstances.  It  must  also  be  recollectecf, 
that  not  only  does  the  problem  of  success  or 
failure  directly  affect  the  situation  of  the  claim- 
ant's family  during  the  long  period  of  suspense, 
but  he  must  find  the  means  of  carrying  on  his 
suit.  The  expence,  I  have  already  shewn,  is 
considerable,  though  the  progress  be  small ; 
and  how  frequently  has  it  happened  that  the 
unhappy  claimant  has  expended  all  his  own 
means  ;  has  been  compelled  to  stay  his  pro- 
ceedings until  he  could  raise  funds  by  way  of 
loan  ;  these  being  exhausted,  another  pause, 
perhaps  of  years,  lias  taken  place, — and  after 
several  repetitions  of  loans  raised  with  diffi- 
culty, and  of  hopes  of  a  decision  of  bis  suit 
disappointed,  the  party  is  found  a  prisoner  for 
debt,  at  the  suit  of  individuals  from  whom 
those  loans  were  obtained !  Thus  does  delay 
aggravate  the  evil,  and  involve  the  man  of 
small  pecuniary  means  in  positive  ruin. 

The  effect  of  delay,  such  as  the  every  day 
experience  of  the  Court  of  Chancery  exhibits, 
must  be  grievous,  even  in  the  instance  of  afflu- 
ent parties;  and  to  parties  differently  circum- 
stanced it  must  be  ruinous.  Then,  let  me  ask, 
can  such  a  state  of  things  be  allowed  to  exist  ? 
Does  it  exhibit  a  serious  grievance,  and  shall 
no  remedy  be  attempted?  Do  not  let  it  be 
supposed  that,  directly  or  indirectly,  I  prefer 
the  slightest  complaint  against  the  learned, 
able,  and  revered  functionaries  of  that  Court : 
they  do  all  that  conscientious  judges  can  effect, 
and  more  than  the  public  have  a  right  to  ex- 
pect ; —  but  I  complain  partly  of  the  system, 
and  more  of  the  inadequacy  of  the  judicial 
power,  when  compared  with  the  increased  ex- 
tent of  the  business  to  be  transacted;  and  I  may 
add,  that  not  only  is  the  general  business  of 
the  Court  enormously  increased  by  the  great 
accumulation  of  personal  property,  and  the 
questions  incident  to  the  disposition  of  such 
property,  but  the  procrastination  to  which  the 
state  of  the  Court  of  Chancery  leads,  has, 
in  itself  a  re-acting  effect,  and  adds  to  the 
amount  of  business, — because,  as  was  well 
said  in  another  place,  though  bond  fide  litiga- 
tion is  discouraged,  yet  maid  fide  litigation  is 
encouraged ;  the  wrong  doer  is  described  as 
sitting  in  tranquillity  and  triumph  |  he  may 
safely  resist  the  most  just  demand;  the  pro* 
Lability  of  any  decision  must  be  very  remote ; 
nay,  more,  if  he  be  wealthy,  he  may  set  up  the 
most  unreasonable  claim ;  he  may  oppress  his 
poorer  neighbour : — he  has  the  double  chance, 
first,  of  that  opponent  being  ruined  in  his  en- 


deavour to  defend  himself ;  secondly,  though 
not  ruined,  that  he  will  not  live  long  enough 
to  witness  the  dismissal  of  the  claim. 

At  this  moment,  the  money  belonging  to 
suitors  in  the  Court  of  Chancery,  and  invested 
in  the  name  of  the  Accountant  General  of  that 
Court,  amounts  to  about  40,000,000/.  How 
much  of  that  belonged  of  right  and  in  justice  to 
parties  who,  in  despair,  abandoned  all  hope  of 
following  their  claims  to  a  legal  conclusion,  or 
to  others  who  were  unable  to  prosecute  their 
suits,  or  to  those  who  died  before  any  decision 
had  taken  place,  1  need  not  atop  to  inquire ; 
it  is  sufficient  for  my  purpose,  that  such  is  the 
enormous  amount  of  property  with  which  the 
Court  of  Chancery  has  to  deal ; — and  although 
it  should  he  assumed, — which  I  do  not  admit- 
that  one  half  that  sum  belongs  to  minors  and 
lunatics,  and  is  merely  in  deposit  until  the  hap- 
pening of  those  events  which  will  occasion  its 
release,  yet  even  the  remaining  half  must  suffi- 
ciently show  a  magnitude  of  individual  interest 
which  ought  to  be  more  promptly  provided 
for.  And  I  may  be  allowed  to  say,  parenthe- 
tically, that  some  proof  of  the  unfortunate  situ* 
ation  of  suitors  will  be  found  in  several  parlia- 
mentary enactments,  by  which  large  sums  have 
been,  from  time  to  time,  taken  from  funds  be- 
longing to  those  who  had  been  suitors  in  the 
Court  of  Chaucery,  upon  the  assumption  that 
such  sums  were  never  likely  to  be  claimed, 
and  might  therefore  be  applied  to  public  pur- 
poses, under  a  parliamentary  pledge  that  they 
should  be  restored  if  the  unfortunate  proprie- 
tors should  ever,  by  themselves  or  their  repre- 
sentatives, establish  their  right. 

If  I  have  proved  that  a  serious  grievance 
exists,  and  I  am  asked  for  what  I  contend  ? — 
I  answer,  on  the  part  of  the  public,  I  ask  that 
every  man  having,  or  believing  that  he  has,  a 
just  claim,  cognizable  only  in  a  Court  of 
Equity,  shall  have  the  means  of  obtaining  a 
decision  without  unnecessary  delay,  I  adopt 
fully  the  sentiments  of  a  noble  Lord,  remark- 
able  for  his  acuteness  and  his  eloquence,  who 
thus  expressed  himself  when  discussing  a  si- 
milar question  in  1826. 

His  Lordship  said, — "  I  think  it  a  monstrous 
thing,  that,  in  a  great  nation  like  this,  there 
should  not  be  a  national  establishment  so 
strong  as  to  enable  it  to  hear  and  dispose  of  a 
cause  in  equity  the  moment  it  is  ripe  for 
hearing." 

Sir,  it  is  for  this  I  contend.  It  will  not — it 
ought  not  to — satisfy  the  public,  because  it 
does  not  meet  the  claims  of  justice,  that  your 
judicial  establishment  should  only  be  equal  to 
to  an  earlier  state  of  society,  and  should  be 
inadequate  to  the  wants  of  society  as  they  now 
exist.  It  is  no  answer  to  say,  that  you  have 
increased  your  judicial  establishment  by  an 
additional  equity  Judge.  It  will  form  a  part 
of  my  duty  to  endeavour  to  prove  that  you 
have  not  increased  it  in  the  most  useful  man- 
ner ;  but  if  I  should  fail  in  that  endeavour,  it 
is  a  sufficient  answer  to  say,  that,  however  ju- 
dicious the  means  and  the  manner,  they  hare 
not  been  sufficient  to  meet  the  necessities  of 
the  case.   The  suitors  need— urgently  need- 
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farther  means :  and  this  lead*  inc  to  another 
part  of  my  subject, — lhat  immediately  con- 
nected with  the  Equity  Court  of  Exchequer, 
and  I  may  be  allowed  to  premise  that,  in  dis- 
cussing  this  part  of  my  subject,  I  claim  the 
adoption  of  the  practical  remedy  I  intend  to 
suggest,  not  more  as  a  relief  to  the  suitors  in 
Chancery,  than  as  a  measure  of  justice  to  the 
Court  of  Exchequer,  and  to  those  who  would 
resort  to  the  Court  for  the  recovery  of  their 
rights. 

Upon  a  former  occasion  I  stated  to  the 
House,  upon  the  authority  of  Lord  Coke,  that 
a  Court  of  Equity  was  believed  to  have  been 
held  in  the  Exchequer  Chamber  before  the 
statute  of  33  Henry  8 ;  and  then,  as  that  emi- 
nent lawyer  affirms,  it  must  be  a  Court  of 
Equity  by  prescription.  It  is  ascertained  to  be  a 
supreme  and  independent  Court  of  Equity,  pos 
sessing  a  concurrent  jurisdiction  with  the  Court 
of  Chancery  in  all  matters  which  are  the  sub 
ject  of  relief  and  discovery  in  that  Court.  It 
acquired,  practically,  almost  the  exclusive  de- 
termination of  the  questions  relating  to  tithe ; 
but,  until  a  recent  period,  it  was  much  re- 
sorted to  by  other  suitors,  and,  in  some  points 
of  practice,  conferred  advantages  upon  suitors 
which  those  resorting  to  the  Court  of  Chancery 
could  not  acquire  ;  it,  however,  unfortunately 
happened, — so  far  as  the  suitors  in  equity  were 
interested,  that  the  legislature,  upon  five  seve- 
ral occasions,  adopted  measures,  well  intended 
and  generally  useful  to  the  Common  Law  or 
Plea  side  of  the  Court  of  Exchequer,  but  ex- 
tremely injurious  to  the  Equity  Court, — and 
which  will  be  illustrated  by  the  returns  for 
which  I  am  about  to  move,  and  by  which  I 
seek  to  shew  the  unfrequent  sittings  of  the 
Equity  Court  of  Exc  hequer  siuce  the  parlia- 
mentary influence  alluded  to,  as  compared 
with  the  period  anterior  to  those  measures. 

Prior  to  the  year  1817,  all  the  Barons  of  the 
Exchequer  sat  together  us  a  Court  of  Equity, 
and  it  may  be  taken  as  a  fact,  that  in  and  out 
of  term,  the  Court  of  Equity  sat  about  one 
hundred  and  twenty- three  days  in  each  year; 
but  in  the  year  181/,  an  act  was  passed  to  en- 
able the  Lord  Chief  Baron  to  sit  alone,  for 
the  purpose  of  hearing  and  determining  causes 
on  the  Equity  side  of  the  Exchequer  ;  and  if 
he  should  be  prevented  by  sickness  or  other 
unavoidable  cause,  it  was  then  lawful  for  his 
Majesty  to  appoint  one  of  the  other  Barons  to 
hear  equity  causes  :  the  object  iuteoded  was,  to 
assist  the  common  law  jurisdiction ;  by  enabling 
both  that  Court  and  the  Court  of  Equity — by  a 
division  of  the  judicial  strength,  to  sit'  at  the 
same  time ;  and  accordingly,  a  separate  Court 
or  place  of  sitting  for  the  Court  of  Equity  was 
provided,  but  the  immediate  effect  was  prejudi- 
cial to  the  interests  of  the  equity  suitor,  because 
the  more  frequent  sittiug  of  the  Common 
Law  Court  greatly  increased  the  common  law 
business,  and  obliged  the  Lord  Chief  Baron 
to  give  his  attendance  in  the  decision  of  questi- 
ons belonging  to  the  common  law  jurisdiction  ; 
so  lhat  the  Court  of  Equity,  instead  of  being 
open,  as  formerly,  every  day  during  each  term, 
and  for  a  considerable  time  out  of  term,  was 


closed,  except  when  the  Chief  Baron  could 
withdraw  himself  from  the  common  law  busi- 
ness ;  and  as  to  the  power  contingently  given 
to  a  puisne  Baron,  it  was  so  uncertain  and 
doubtful  that  it  seldom  came  into  operation. 

In  1830,  a  still  larger,  and,  as  it  alfected  the 
Equity  Court,  more  disadvantageous,  measure 
passed  the  legislature,  it  was,  by  1  Win.  4, 
0.  70,  enacted,  tliat  attorneys  of  the  King's 
Bench  or  Common  Pleas  might  practise  on 
the  plea  side  of  the  Court  of  Exchequer,  in- 
stead of  the  Clerks  in  Court,  who  had  previ- 
ously enjoyed  the  exclusive  practice.  The  ef- 
fect was,  to  produce  a  great  increase  of  busi- 
ness in  the  Common  Law  Court,  and,  of 
course,  still  further  to  occupy  rhe  time  of  the 
Chief  Baron,  and  to  render  his  sitting  in  the 
Equity  Court  more  inconvenient. 

In  1833,  an  act  passed  for  the  better  ad- 
ministration of  justice  in  the  privy  council ; 
and  in  section  25  is  this  recital 

Whereas,  by  reason  of  the  great  increase 
of  business  ou  the  common  law  or  plea  side 
of  the  said  Court  of  Exchequer,  the  Lord 
Chief  Baron  is  prevented  from  giving  so 
much  time  as  heretofore  to  the  sittings  on 
the  Equity  side  of  the  said  Court ;  and  the 
sittings  on  the  Equity  side  of  the  said  Court 
being  necessarily  suspended  during  the  ab- 
sence of  the  Lord  Chief  Baron,  great  incon- 
venience is  thereby  sustained  by  the  suitors 
and  practitioners  on  the  equity  side  of  the 

Sir,  I  have  read  this  part  of  the  preamble,  to 
confirm  my  statement  of  the  effect  of  the 
former  measures,  as  well  upon  the  common  law 
jurisdiction,  by  increasing  that  branch  of  litiga- 
tion, as  upon  the  equity  court,  by  occupying 
the  time  which  otherwise  would  have  been  de- 
voted to  the  claims  of  the  equity  suitor.  That 
act  also  recites  the  doubt  whether  the  puisne 
Baron  could  sit  when  the  Chief  Baron  was  not 
prevented  by  illness,  but  by  the  performance 
of  judicial  duties  elsewhere ;  and  then  it  enacts, 
that  a  puisne  Baron,  authorized  by  warrant 
from  the  Crown,  may  sit  in  the  Court  of  Eqnitr 
"on  such  days  as  the  Lord  Chief  Baron  of  the 
said  court  shall  sit  on  the  common  law  side  of 
the  said  court  during  the  term,  or  shall  preside 
at  the  sittings  at  Nisi  Prius,  in  London  or 
Middlesex,  after  the  term,  or  shall  attend  at 
the  Judical  Committees  of  her  Majesty's  Privy 
Council."   The  effect  of  this  act  has  not  been 
such  as  the  legislature  intended  :  the  first  part 
of  the  remedy  has  been  of  little  value,  because, 
in  term,  the  extent  and  importance  of  the  busi- 
ness to  be  transacted  in  the  Common  Law 
Court,  rendered  the  presence  of  the  puisne 
Baron  desirable ;  and  the  provision  relating  to 
the  sittings  out  of  term  is  so  uncertain  as  to 
have  occasioned  the  most  serious  inconveni- 
ence, and  very  great  discouragement,  to 
suitors ;  for  instance,  a  puisne  Baron  is  au- 
thorised to  sit  on  such  days  as  the  Lord  Chief 
Baron  shall  preside  at  Nisi  Prius  ;  and  it  has 
happened,  that  when  the  chief  Baron  was  sup- 
posed to  be  so  sitting,  and  the  puisne  Baroa 
was  engaged  in  hearing  an  equity  cause,  to* 
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formation  reached  him  that  the  Chief  Baron 
was  not  sitting,  but  one  of  the  other  barons 
was  presiding  for  him,  and,  of  course,  the 
baron  on  the  Equity  side  had  no  jurisdiction, 
and  immediately  adjourned  his  court,  to  the 
loss,  inconvenience,  and  delay  of  the  suitor  ; 
and  1  am  assured  that,  at  the  last  sitting,  not 
less  than  thirty  orders  for  the  payment  of 
money  were  made  by  the  baron  sitting  in  the 
Court  of  Equity,  when  he  had  no  jurisdiction 
whatever,  although  he  was  not  aware  that  the 
contingency  which  would  have  given  him  juris- 
diction had  not  occurred. 

In  1836,  another  act  passed,  to  authorise  a 
Puisne  Baron  to  sit  in  the  Court  of  Equity 
during  the  absence  of  the  Chief  Baron  on  the 
circuit,  and  also  to  continue  the  hearing  of  a 
cause  which  he  had  in  part  beard.  But,  Sir, 
there  appears  to  have  been  a  fatality  connected 
with  every  remedy  attempted  to  be  applied  to 
this  Court.  The  authority  to  sit  during  the 
absence  of  the  Chief  Baron  upon  circuit,  must 
produce  but  a  limited,  if  any,  benefit,  because 
it  would  generally  happen  that  the  puisne 
Baron's  circuit  would  commence  as  early  as 
that  of  the  Chief  Baron  ;  but  the  other  part  of 
the  remedy  intended  by  the  legislature  has 
been  found  to  increase  the  inconvenience  and 
disappointment  of  the  suitor ;  because,  having 
obtained  a  partial  hearing  of  his  cause  before 
the  puisne  Baron,  and  expecting  to  continue 
that  hearing  on  the  following  day,  he  has  at- 
tended with  his  counsel  and  solicitor,  and  found, 
to  his  annoyance,  that  instead  of  the  puisne 
baron,  the  Lord  Chief  Baron  was  then  sitting, 
who  could  not,  of  course,  proceed  with  a 
cause  in  part  heard, — and  thus  the  fees  and  the 
time  were  lost  to  the  suitor;  and  similar  dis- 
appointments have  arisen  where  a  cause  has 
been  in  part  heard  by  the  Lord  Chief  Baroo, 
who,  instead  of  sitting  on  the  following  day, 
was  succeeded  by  a  puisne  baron. 

The  last  act  to  which  I  shall  call  the  atten- 
tion of  the  house,  passed  in  the  year  1838, 
which  enabled  the  Courts  at  Westminster  to 
sit  in  banc, — in  other  words,  the  judges,  except 
the  chiefs,  to  sit  in  their  respective  Courts, 
when  those  Chiefs  were  engaged  at  nisi  prius ; 
and  I  shall  not  feel  it  necessary  to  say  more  of 
that  act  than  that  it  had  the  same  tendency  as 
the  former  acts,  to  reduce  the  days  of  atten- 
dance in  the  Equity  Court  of  Exchequer;  be- 
cause, the  Chief  Baron  being  engaged  in  trying 
causes  at  nisi  prius,  and  the  other  barons 
sitting  in  banc  to  hear  arguments,  perhaps  of 
the  most  important  character,  it  became  essen- 
tially necessary  that  the  Court  should  not  be 
further  weakened  in  its  judicial  strength  by 
the  absence  of  one  of  the  barons  to  sit  in  the 
Equity  Court. 

This  statement,  Sir,  brings  me  nearly  to  the 
close  of  that  which  I  intended  to  offer,  relating 
to  the  Court  of  Equity  in  the  Exchequer, 
except  as  to  the  remedy  I  am  about  to  suggest; 
and,  really,  upon  the  subject  of  that  remedy,  I 
cannot  anticipate  any  objection  on  the  part  of 
this  House,  unless  it  be  found  in  some  opposing 
plan  to  be  suggested  in  competition  with  that 
which  I  venture  to  recommend,  and  which  plan, 


as  I  understand  it  from  rumour,  I  shall  very 
shortly  consider,  and  endeavour  to  show  ought 
not  to  be  adopted.  But  first,  as  to  my  practi- 
cal remedy  : — I  collect  from  the  several  acts  I 
have  quoted,  that  it  was  the  intention  of  the 
legislature  to  establish  a  useful,  efficient  Court 
of  Equity  in  the  Exchequer.  It  appears  to  me 
that  the  legislature  is  pledged  to  effect  that 
object.  Do  I  state  this  too  highly?  Let  me 
contend,  only,  that  the  legislature  is  committed 
not  to  deteriorate  the  Court  of  the  Equity 
suitors.  1  have  shown,  I  trust  beyond  the 
possibility  of  a  doubt — that  unintentionally,  the 
legislature  has  injuriously  interfered  with  that 
Court ;  I  therefore  ask  that  it  should  be  placed 
upon  as  good  a  footing  as  it  was  in  1817.  I  do 
not  expect  that  benefits  conferred  upon  others 
should  be  cancelled.  I  do  not  ask  that  you 
should  take  back  the  advantages  given  to  the 
common  law  jurisdiction  ;  but  I  do  ask  that 
you  should  accomplish  the  declared  object  of 
the  several  enactments, — that  an  efficient  Court 
of  Equity  should  be  open  to  the  suitor;  and 
this,  as  it  appears  to  me,  can  only  be  effected 
by  one  course.  It  was  intended  that  one  Judge 
should  be  constantly  sitting  in  the  Equity 
Court,  instead  of  the  four  Barons,  who  had, 
until  the  act  of  1817,  been  in  constant  attend- 
ance upon  that  Court.  Take,  therefore,  the 
Baron  that  now  sits — so  much  to  his  own 
credit,  and  the  advantage  and  satisfaction  of 
the  suitors — in  the  Equity  Court,  and  appoint 
him  the  sole  Equity  Judge.  You  must,  I  am 
aware,  have  another  puisne  Baron  in  his  stead, 
or,  if  another  Judge  in  Equity  be  preferred, 
then  appoint  that  other  Judge.  I  am  contend- 
ing for  principles  and  for  practical  remedies, 
not  for  the  shape  or  form  of  patronage.  I  admit 
that  either  course  will  involve  the  necessity  of 
appointing  auother  Judge;  but  can  the  expence 
of  such  a  proceeding  be  put  in  comparison 
with  the  serious,  the  ruinous  inconvenience  to 
which  the  suitors  of  the  Court  of  Chancery  are 
exposed,  partly  by  the  amount  of  business  natu- 
rally flowing  into  that  Court,  and  partly  by  the 
absence  of  all  relief  which  the  Court  of  Exche- 
quer, under  a  more  efficient  form,  would 
furnish  ?  And  I  further  claim  it  as  an  act  of 
justice  to  the  Court  of  Exchequer,  and  to  those 
who  are  now  suitors  in  that  Court. 

Allow  me  also  to  remind  the  House,  that  the 
Court  of  Equity  in  the  Exchequer,  has  already, 
its  own  building ;  it  has  its  own  offices  for  the 
transaction  of  business  ;  it  has  its  officers ;  all 
the  machinery  is  ready ;  it  wants  only  a  dif- 
ferent arrangement  of  the  judicial  power. 
The  plan  proposed  is  not  new ;  it  has  been 
more  than  once  suggested  by  Lord  Lyndhurst ; 
and  I  find  that  so  late  as  1836,  the  present 
Master  of  the  Rolls  expressed  his  approbation 
of  the  plan — (J  quote  from  his  Lordship's  pub- 
lished speech,  page  49.}  He  said  : 

"It  has  given  me  great  satisfaction  to 
hear  my  noble  and  learned  friend  opposite 
declare  his  willingness  to  support  a  propo- 
sition for  the  appointment,  not  only  of  an 
additional  judge  in  the  Court  of  Chancery, 
but  also  of  an  equity  judge  in  the  Court  of 
Exchequer.   I  entirely  concur  with  him  in 
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thinking  that  an  increase  of  judicial  power 
to  that  extent  is  required.'' 

Sir,  I  could  add  many  other  authorities  upon 
this  point,  but  it  may  be  more  material  to 
show  how  admirably  such  an  arrangement 
would  adapt  itself  to  other  reforms,  especially 
if  any  should  be  made  in  the  appellate  juris- 
diction ;  and  how  objectionable,  on  the  con- 
trary, would  be  the  plan  supposed  to  be  in 
contemplation,  for  augmenting  the  judicial 
strength  of  the  Court  of  Chancery,  and  the 
abolition  of  the  Equity  Court  in  the  Exche- 
quer. 

Notice  being  taken,  that  forty  members  were 
not  present;  House  counted,  and  forty  members 
not  being  present,  the  House  was  adjourned. 


LEGAL  ANTIQUITIES. 


WRIT  OF  PROTECTION  TO  A  COMMON  ATTOR- 
NEY OF  THE  KING'S  BENCH. 

1  Richard  I . 

Richard,  by  the  grace  of  God  King  of 
England  and  France,  and  Lord  of 
Ireland 

To  the  Mayor  and  Bailiffs  of  the  City  of 
Coventry,  and  every  of  them,  greeting: 

Whereas,  on  the  part  of  William  Bristowe, 
one  of  the  attorneys  of  our  Court  of  the 
Bench,  it  has  been  often  shewn  to  us,  that 
whereas  be  is  a  common  attorney  in  the  Bench 
aforesaid,  and  divers  matters  of  many  of  our 
liege  subjects  in  the  same  Bench  prosecuting 
and  defending,  he  as  their  attorney  is  pro- 
secuting, and  the  same  William,  and  all  other 
attorneys  in  the  Bench  aforesaid  prosecuting 
or  defending  for  their  masters  and  clients, 
ought  not  to  be  drawn  and  compelled  to 
answer  before  any  secular  Judges  for  any 
pleas,  except  before  our  Justices  of  the  Bench 
aforesaid,  (felonies,  and  appeals  and  pleas  of 
free  tenement,  only  excepted  0  neither  from 
the  time  where  there  is  no  memory  have  they 
been  accustomed:  And  that  certain  malevo- 
lent people,  ignorant  of  the  privilege  of  our 
aforesaid  Court,  forced  him  the  same  William 
to  plead  before  you,  as  we  have  learned ;  and 
by  your  ministers  caused  him  to  be  attached, 
to  the  great  damage  of  him  the  said  William, 
and  several  of  our  liege  subjects  in  our  afore- 
said Court  prosecuting  and  defending,  whose 
attorney  the  same  William  is,  are  manifestly 
endangered,  whereof  he  has  supplicated  us  to 
provide  to  him  a  fit  remedy  in  this  behalf: 
And  willing  to  do  to  the  same  William  what  is 
just  and  consonant  to  reason,  and  to  cause  to 
be  observed  inviolably  the  liberties  and  pri- 
vileges of  our  Court  aforesaid,  we  have  oft- 
times  commanded  you,  and  every  of  you,  that 
you  no  longer  claim  to  hear  any  manner  of 
pleas  and  plaints  against  the  aforesaid  William 
by  anv  persons  whomsoever  moved  or  to  be 
moved  before  you,  or  any  of  you,  by  what- 
soever names  the  parties  aforesaid  may  be 
called  in  the  same,  except  as  before  except- 
ed,  and 


him  the  same  William^  together  with  his 
pledges  and  manucaptors  from  that  Court, 
where  so  before  you,  or  any  of  you,  he  has 
been  forced  to  plead,  without  delay  you  freely 
permit  to  depart,  saying  to  the  complainants 
in  those  suits  that  they  may  prosecute  their 
complaints  aforesaid  in  our  Court  of  the  Bench 
aforesaid,  demanding  justice  there  against  the 
aforesaid  William,  if  to  them  it  shall  seem 
expedient.  You,  nevertheless,  slighting  our 
aforesaid  commands  to  you/  and  every  of  you, 
so  often  therefore  directed,  in  the  pleas  afore- 
said before  you  moved  and  pending, . .  ...to  the 
no  small  and  heavy  damage  of  the  said  William, 
and  the  manifest  peril,  unjustly,  of  manv  of 
our  liege  subjects  prosecuting  and  defending 
in  our  aforesaid  Courts,  whose  attorney  the 
same  William  is,  of  which  we  understand 
that  many  are  still  depending. 

We  command  you,  and  every  of  you  firmly 
enjoining,  that  all  manner  of  pleas  and  plaints 
towards  the  aforesaid  William,  by  whomsoever 
moved  or  to  be  moved  before  you,  or  any  of 
you,  by  whatsoever  names  the  parties  aforesaid 
may  be  called  in  the  same,  except  as  before  ex- 
cepted, . . .  .you  no  more  claim  to  hear,  and  him 
the  said  William,  together  with  his  pledges  and 
manucaptors  from  that  Court,  where  so  before 
you,  or  any  of  you,  he  has  been  forced  to 
plead,  without  delay  you  freely  permit  to  de- 
part, saying  to  the  complainants  in  those  suits, 
that  thev  may  prosecute  their  suits  in  our 
Court  of  the  Bench  aforesaid,  there  to  follow 
up  justice  against  the  aforesaid  William,  if  to 
them  it  shall  seem  expedient;  or  that  you 
yourselves,  before  our  Justices  at  Westminster, 
in  the  Octaves  of  St.  Hilary,  shewing  where- 
fore our  commands  aforesaid,  so  often  to  you 
thereupon  directed,  you  refuse  to  follow :  And 
have  there  this  writ.  Witness,  T.  Bryan,  at 
Westminster,  the  28th  day  of  November,  in 
the  first  year  of  our  reign. 

CONTNGESBY. 

[We  are  indebted  to  a  learned  legal  anti- 
quary for  the  above  translation  of  this  ancient 
and  curious  writ.  Ed.] 
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Autumn  Circuits,  1839. 

NORTHERN  CIRCUIT. 

H.  R.  Reynolds,  Esq.  Chief  Commissioner. 

Rutlandshire,  at  Oakham,  Wednesday,  Oct.  23. 
Yorkshire,  at  Sheffield,  Friday,  October  25. 
Yorkshire,  at  Wakefield,  Monday,  October  28. 
At  the  Town  of  Kingston-upon-Hull,  Saturday, 

November  2. 
Yorkshire,  at  York  and  City,  Tuesday,  Nov.  5. 
Yorkshire,  at  Richmond,  Thursday,  Nov.  7- 
Durham,  at  Durham,  Friday,  November  8. 
Northumberland,  at  Newcastle-upon-Tyne  ana 

Town,  Monday,  Nov.  11. 
Cumberland,  at  Carlisle,  Wednesday,  Nov.  13. 
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Westmorland,  at  Appleby,  Friday,  Nov.  15. 
Westmorland,  at  Kendal,  Saturday,  Nor.  16. 
Lancashire,  at  Lancaster,  Monday,  Nov.  18. 
Lancashire,  at  Preston,  Tuesday,  Nov.  26. 
Lancashire,  at  Liverpool,  Thursday,  Nov  28. 
Cheshire,  at  Chester  and  City,  Monday,  De- 
cember 2. 

Flintshire,  at  Mold,  Wednesday,  December  4. 
Denbighshire,  at  Ruthin,  Thursday,  Dec.  5. 
Anglesey,  at  Beaumaris,  Saturday,  Dec.  7* 
Carnarvonshire,  at  Carnarvon,  Monday,  De- 
cember 9. 

Merionethshire,  at  Dolgelly,  Wednesday,  De- 
cember II. 

Montgomeryshire,  at  Welchpool,  Friday,  De- 
cember 13. 

MIDLAND  CIRCUIT. 

J.  O.  Harris,  Esq.,  Commissioner. 

Essex,  at  Chelmsford,  Tuesday,  Oct.  29. 
Essex,  at  Colchester,  Wednesday,  October  30. 
Suffolk,  at  Ipswich,  Thursday,  October  31. 
Norfolk,  at  Yarmouth,  Saturday,  Nov.  2. 
Norfolk,  at  Norwich  and  City,  Monday,  No- 
vember 4. 

Norfolk,  at  Lynn,  Wednesday,  November  6. 

Suffolk,  at  Bury  Saint  Edmunds,  Thursday, 
November  7. 

Cambridgeshire,  at  Cambridge,  Friday,  No- 
vember 8. 

Huntingdonshire,  at  Huntingdon,  Saturday, 
November  12. 

Northamptonshire,  at  Peterborough,  Monday, 
November  11. 

Lincolnshire,  at  Lincoln  and  City,  Tuesday, 
November  12. 

Nottinghamshire,  at  Nottingham  and  Town, 
Thursday,  Nov.  14. 

Derbyshire,  at  Derby,  Saturday,  Nov.  16. 

At  the  City  of  Lichfield,  Monday,  Nov.  18. 

Staffordshire,  at  Stafford,  Tuesday,  Nov.  19. 

Shropshire,  at  Shrewsbury,  Friday,  Nov.  22. 

Shropshire,  atOldbury,  Monday,  Nov.  25. 

Warwickshire,  at  Birmingham,  Tuesday,  No- 
vember 26. 

Warwickshire,  at  Warwick,  Thursday,  Novem- 
ber 28. 

At  the  City  of  Coventry,  Saturday,  Nov.  30. 
Leicestershire,  at  Leicester,  Monday,  Dec.  2. 
Northamptonshire,  at  Northampton,  Wednes- 
day, Dec.  4. 
Bedfordshire,  at  Bedford,  Thursday,  Dec.  5. 
Buckinghamshire,  at  Aylesbury,  Friday,  Dec.  6. 

HOME  CIRCUIT. 

T.  B.  Bowbn,  Esq.,  Commissioner. 

Kent,  at  Dovor,  Wednesday,  Oct.  23. 
At  the  City  of  Canterbury,  Thursday,  Oct.  24. 
Kent,  at  Maidstone,  Friday,  Oct.  25. 
Sussex,  at  Horsham,  Tuesday,  Oct.  29. 
Hertfordshire,  at  Hertford,  Wednesday,  No- 
vember 20. 

80UTHERN  CIRCUIT. 

W.  J.  Law,  Esq.,  Commissioner. 

Berkshire,  at  Reading,  Monday,  Oct.  23. 
Oxfordshire,  at  Oxford,  Tuesday,  Oct.  29. 
Worcestershire,  at  Worcester  and  City,  Thurs- 
day,  Oct.  31. 
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Herefordshire,  at  Hereford,  Saturday,  Nov  2. 

Radnorshire,  at  Presteigne,  Monday,  Nov.  4. 

Brecknockshire,  at  Brecon,  Tuesday,  Nov.  5. 

Carmarthenshire,  at  Carmarthen  and  Borough, 
Thursdav,  Nov.  7. 

Cardiganshire,  at  Cardigan,  Saturday,  Nov.  9. 

Pembrokeshire,  at  Haverfordwest  and  Town, 
Monday,  Nov.  II. 

Glamorganshire,  at  Swansea,  Wednesday,  No- 
vember 13. 

Glamorganshire,  at  Cardiff,  Fridav,  Nov.  15. 
Monmouthshire,  at  Monmouth,  Monday,  No- 
vember 18. 

Gloucestershire,  at  Gloucester  and  City,  Wed- 
nesday, Nov.  20. 

At  the  dity  of  Bristol,  Saturday,  Nov.  23. 

Somersetshire,  at  Bath,  Tuesday,  Nov.  26. 

Somersetshire,  at  Wells,  Wednesday,  Nov.  27. 

Devonshire,  at  Exeter  and  City,  Friday,  No- 
vember 21). 

Devonshire,  at  Plymouth,  Monday,  Dec.  2. 

Cornwall,  at  Bodmin,  Tuesday,  Dec.  3. 

Dorsetshire,  at  Dorchester,  Fridav,  Dec.  6. 

Wiltshire,  at  Salisbury,  Monday/Dec.  9. 

At  the  Town  of  Southampton,  Tuesday,  Dec.  10. 

Hampshire,  at  Winchester,  Wednesday,  De- 
cember II. 


LIST  OF  NEW  PUBLICATIONS. 


The  Practical  Man,  or  Pocket  Companion 
for  Solicitors,  Valuers,  and  Owners  of  Pro- 
perty. By  Rolla  Rouse,  of  the  Middle  Tem- 
ple, Esq.,  Author  of  "  Copyhold  and  Court- 
Keeping  Practice,"  &c.  Third  Edition,  with 
numerous  and  material  additions.  Price  js.  6d. 
cloth. 

A  New  Law  Dictionary,  containing  Explana- 
tions of  such  Technical  Terms  and  Phrases  as 
occur  in  the  Works  of  the  various  Law  Writers 
of  Great  Britain ;  to  which  is  added,  an  Outline 
of  an  Action  at  Law  and  of  a  Suit  in  Equity. 
Designed  expressly  for  the  Use  of  Students. 
By  Henry  James  Holthouse,  Esq.  Foolscap 
8vo.  Price  9s.  bds. 

Bills  of  Costs  as  between  Attorney  and 
Agent,  in  the  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  of  Pleas,  according 
to  the  late  Regulations ;  shewing  at  one  view 
Sets  of  Costs  complete  in  themselves ;  with 
Miscellaneous  Bills  in  the  Crown  Office,  Equity 
Exchequer,  and  Privy  Council ;  also  in  Bank- 
ruptcy, Replevin,  Sci.  Fa.,  &c;  and  a  copious 
Index.  By  E.  W.  Gilbert.  Second  Edition, 
enlarged.  Trinity  Term,  1839.  Price  9s.  6d. 
eloth. 


INCORPORATED  LAW  SOCIETY. 


Members  admitted,  August  1839. 

William  Sim,  Chancery  Lane. 
William  Joseph  Little,  Devonport. 
James  Scott,  Lincoln's  Inn  Fields. 
Mark  Anthony  Reyroux,  Old  Broad  Street. 
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MASTERS  EXTRAORDINARY  IN 

From  23rd  July  to  2\)th  August,  1830,  both  inclusive, 

with  (fates  when  gazi  ttetl. 
Andrew,  William,  Lincoln.    August  lf>. 
Ansdell,  Josias  Thomas,  St.  Helen's,  Lancaster. 
August  2. 

Blake,  Henry,  Ixworth,  Sussex.    July  26. 
Kennett,  William,  Brighton.    August  9. 


— 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERS [HI'S. 

From  23rd  July  to  20th  August,  1839,  both  inclusive, 

with  t/ates  when  gazetted. 
Crook,  James  Christopher,  and  Henry  Trappes, 

Chorley,  Lancaster,  Attorneys  and  Solicitors. 

Au trust  9. 

Dukes,  Thomas  Farmer,  and  Thomas  Salt,  Shrews- 
bury, Attorneys  and  Solicitors.    August  9. 

Gripper,'  Thomas,'  and  John  Pearce,  Prangley, 
Hertford,  Attorneys  and  Solicitors.    July  30. 

Kay,  Samuel,  and  Samuel  Dukinfieid  Darhishire, 
Manchester,  Attorneys  and  Solicitors.  Aug.  2. 

Taylor,  John  Do'-ede,  and  .lohn  Johnstone, 
Bishop's  Stortford,  Hereford,  Attorneys  and 
Solicitors.    July  23. 

BANKRU FrC I ES  S UPERS E 1 ) E D. 
From  23rd  July  to  ZOlh  August,  1839,  both  inclusive, 

with  dates  when  gazetted. 
Batten,  Charles,  Wallingford,  Berks,  Paper  Manu- 
facturer.   August  2. 
Whitby,  Thomas,  Red  Lion  Wharf,  Upper  Thames 
Street,  Coal  Merchant.    August  2. 

BANKRUPTS. 
From  23rd  July  to20th  August,  1839, both  inclusive, 

with  ilates  when  gazetted. 
Abrahams,  Morris,  Manchester,  Tobacconist.  Vin- 
cent &  Co.,  Temple;  Lees,  Manchester.  Julv 
23. 

Archer,  John,  Upper  Thames  Street,  London, 
Iron  Merchant.  Green,  Off.  Ass. ;  Wett$,Yotk 
Terrace.    July  '-'6. 

Adshead,  Joseph,  Manchester,  Wholesale  Hosier, 
Merchant,  and  Commission  Agent.  Messrs. 
Baxter,  Lincoln's  Inn  Fields;  Sale  &  Co., 
Manchester.    July  26. 

Ahlerson,  John,  Bradford,  York,  Stuff  Manu- 
facturer ami  Shop  Keeper.  Lawrence  A  Co., 
Old  Fish  Street,  Doctors'  Commons;  Norm 
&  Co.,  Bradford.    July  26. 

Atkinson,  John,  Sal  ford,  Lancaster,  Victualler. 
Appleby  &  Co.,  King's  Road,  Bedford  Row; 
Oliver,  Manchester.    July  30, 

Alcock,  Charles,  Sheffield,  York,  Case  Manu- 
facturer. Brookjield,  Raymond  Buildings, 
Gray's  Inn  ;  Rnyner  \  Co.,  Sheffield.  Aug.  13. 

Allard,  William  Edward,  Birmingham,  Builder. 
Holme  &  Co  ,  New  Inn  ;  Lowe  &  Co.,  Bir- 
mingham.   Aug.  20. 

Bridge,  John,  Bating/ s  Mill,  Spotland,  Rochdale, 
Lancaster,  Cotton  Spinner.  Hh»de.\,  Roch- 
dale ;  Johnson  &.  Co.,  Temple.    July  23. 

Bates,  Henry,  East  IVikham,  Kent,  Miller. 
Clark,  Off.  Ass.;  Selby  St  Co.,  Town  Mailing. 
Julv  30. 

Buddie,' William,  sen.,  Leamington  Priors,  War- 
wick, and  William  Buddie,  jun.,  Warwick, 
Builders.  Newton  &  Co.,  South  Square, 
Gray's  Inn;  Heath,  Warwick.   July  30. 

Bright,  William  Oliver,  Chancery  Lane,  and  of 
Judd  Place,  New  Road,  Attorney  and  Jeweller. 


Graham,  Off.  .Ass. ;  Spyer,  Broad  Street  Build- 
ings.   Aug.  2. 
Bcntlett,  John,  East  Peckham,    Kent,  Grocer. 
Graham,  Off.  A*s.  ;  Sturmy,  Wellington  Street. 

Aug.  2. 

Bath ,  Tristram,  Truro,  Cornwall,  Grocer.  Adlmg. 
ton  &  Co.,  Bedford  Row ;  Paul  &  Co.,  Truro. 

Aug.  C. 

Breed,  Richard  Foster,  and  William  Eccleston, 
Liverpool,  Merchants.  Chester,  Staple  Inn; 
Davenport  St  Co.,  Liverpool.    Aug.  9. 

Bowden,  John  Treacher,  Addle  Street,  London, 
Woollen  Draper.  Whitmore ,  Off.  Ass. ;  Jones 
&  Co.,  Size  Lane,  Bucklersbury.    Aug.  13. 

Bright,  Richard,  Holboru  Bars,  London,  Chemist 
and  Druggist,  and  Medicine  Vender.  Cannon, 
Off.  Ass. ;  Cooke  St  Co.,  New  Inn.    Aug.  13. 

Boyd,  James,  Wellieck  Street,  Mary-le-bone. 
Ironmonger.  Cannon,  Off.  Ass.  ;  Bird, South- 
ampton Street,  Fitzroy  Square.    Aug.  13. 

Blundell,  Richard,  Hooton,  Chester,  Banker  and 
t  orn  Dealer.  Chester,  Staple  Inn ;  Walker, 
Chester.    Aug.  13. 

Boddington,  Timothy,  Salford,  Lancaster,  Baker 
and  Provision  Dealer.  Tyler,  Staple  Inn ; 
Hudson,  Stockport.    Aug.  lb". 

Benson,  Robert,  Parliament  Street,  Westminster, 
Newspaper  Agent;  and  of  Wilderness  Row, 
ClerkenweU,  Watch  Spring  Maker.  Whitmore, 
Off.  Ass. ;  Bartholomew,  Gray's  Inn  Place. 
Aug.  20. 

Crane,  William,  Wisbech,  St.  Peter,  Cambridge, 
Shoe  Maker.    Wat.\m,\\xn.,  Wisbech  ;  Jenkins 
St  Co.,  New  Inn.    July  26. 
Coulboin,  James,  Manchester,  Tailor  and  Draper, 
and  Cigar  Dealer.    Milne  &  Co.  Temple; 
Weston,  Manchester.    July  30. 
Cowdal,  Thomas,  jun.,   New   Mills,  Manafon, 
Montgomery,  Retailer  of  Beer,  Ale,  Porter  and 
Cider,  and  Healer  in  Hops.  /&cr,Vcrulam  Build- 
ings, Gray's  Inn  ;  Woottcock,  Llanfyllin.  Aug. 2. 
Cornwall,  George  Maximilian,  Stubbington, South- 
ampton, Surgeon  and  Apothecary,  Chemist 
and  Druggist.    Clement  St  Co.,  Southampton  ; 
Hickt  &  Co.,  Bartlett's  Buildiugs.    Ai:g.  13. 
Cooke,  Joseph,  Greenwich,  Kent,  Stone  Mason. 
Cnnnan,  Off.  Ass.;  Stevens  Si  Co.,  Queen  St., 
Cheapside  ;  Cartkar,  Greenwich.    Aug.  20. 
Dine,  John,  Wimborne  Minster,  Dorset,  Builder 
and  Carpenter.      Messrs.  Castlcman,  Wim- 
borne; Stephens,  Doughty  Street.    July  30. 
Dellier,  Desire,  Berners  Street,  Oxford  Street, 
Upholsterer.    Green,  Off.  Ass. ;  kelson  tic  Co., 
Essex  Street,  Strand.    Aug.  2. 
Dawson,  William,  Salford,  Lancaster,  Common 
Brewer.     I'pton,  Manchester;  Capes  &.  Co., 
Bedford  Row.    Aug.  2. 
Dredge,  John,  Liverpool,  Hotel  Keeper  and  Vic- 
tualler.   Clay  St  Co.,  Liverpool ;  Adlington  & 
Co.,  Bedford  Row.    Aug.  2. 
Dyer,  William  Andrew,  Cooper's  Row,  Tower 
Hill,  London,  Wine  Merchant.     Cannon,  Off. 
Ass.;  nitons  &  Co.,  Coleman  Street.  Aug-l**- 
Edridge,   Lockey,    Peckham,   Surrey,  Builder, 
Bricklayer,  and  Plasterer.     Whitmore,  Off. 
Ass ;  IJesborough  &  Co.,  Sise  Lane,  Buck- 
lersbury.   Aug.  9. 
Edwards,  John  Wakfbam,  Kingsbridge,  Deron, 
Druggist.     Haley,  Kingsbridge  ;  Fox,  Fins- 
bury  Circus.    Aug.  13. 
Fanshawe,  Henry  Richardson,  jun.,  London^'1"' 
London,  Manufacturer  of  Caoutchouc,  and 
Commission  Agent.      Whituwre,  Off.  Ass-i 
WW  &   Co.,  Corbet  Court,  GracechurcU 
Street.   July  26. 
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Finllnson,  James,  Leeds,  York,  Grocer.  Messrs. 

Atkinson  &  Co.,  Leeds ;  Hawkins  &  Co.,  New 

Boswell  Court.    July  30. 
Flack,  Richard,  Lambeth  Street,  Whitechapel, 

Victualler.     Whit  more,   Off.   Ass.  ;  Messrs. 

Pollock,  Parliament  Street.    Aug.  13. 
Golborne,  Thomas  Boydell,  and  Arthur  Acheson 

Dobbs,  Liverpool,  Wine  Merchants.  Chester, 

Staple  Inn  ;  Mallaby  &  Co., Liverpool.  July  23. 
Gttnn,  John  Thomas,  William's  Cottages,  High 

Row,  Knightsbridge,  Middlesex,  Bill  Broker. 

Gibson,  Off.  Ass. ;   Torkmgton,  New  Bridge 

Street,  Blackfriars.   July  26*. 
Gwynne,  Sackville  Frederick,  Llanfair-ar-y-bryn, 

Carmarthen,  Coach  Proprietor  and  Horse 

Dealer.    Williams,  Verulam  Buildings,  Gray's 

Inn.   July  26. 
Gage,   Michael  Alexander,   Birmingham,  Fish- 
monger.   Mason,  Liverpool;   Willis  &  Co., 

Tokenhouse  Yard.    Aug.  20. 
Holmes,  William,  Chatham,  Kent,  Corn  Dealer. 

Cannon,  Off.  Ass. ;  AW,  Threadneedle  Street. 

July  23. 

Hillier,  George  Alexander,  Ryde,  Isle  of  Wight, 
Southampton,  Printer  and  Stationer.  Pater- 
son,  Bouverie  Street,  Fleet  Street;  Low, 
Portsea.   July  23. 

Helder,  George,  and  William  Helder,  Clement's 
Inn,  Money  Scriveners.  Clark.  Off.  Ass.; 
Virgo,  Essex  Street.   July  26. 

Higson,  Peter,  Tyldesley,  Lancaster,  Cotton 
Spinner.  Afakinson  &  Co.,  Temple  ;  Atkinson 
&.  Co.,  Manchester.    July  26. 

Heaword,  Joseph,  sen.,  and  Richard  Geo.  Beesley, 
Manchester,  Cotton  Spinners.  Cooper,  Man- 
chester ;  Adlmgton  &  Co.,  Bedford  Row. 
Aug.  2. 

Hargrave,  Richard,  Leeds,  York,  Paper  Stainer. 
Wiglesworth  &.  Co.,  Gray's  Inn;  Rkhardum, 
Leeds.    Aug.  2. 
Hoylc,  Nicholas,  and  Dennis  Grundy,  of  the 
Hinds,  near  Bury,  Lancaster,  Cotton  Spinners 
Ajtpleby,  King's  Road,  Bedford  Row  ;  Grundy, 
Bury.    Aug.  6. 
Hall,  Thomas,  Walsall,  Stafford,  Grocer.  Amory, 
Throgmorton  Street ;  Parkes  &,  Co.,  Birming- 
ham.   Aug.  6. 
Hunt.  John,  Southampton,  Tailor.   Jones  &  Co., 
John  Street,  Bedford  Row  ;  Pocock,  South- 
ampton.   Aug.  9. 
Haigh,  William  Henry,  Wakefield,  York,  Flour 
and  Malt  Factor.     Scott  A  Co.,  Lincoln's  Inn 
Fields  ;  Tayltr  k  Co.,  Wakefield.    Aug.  13. 
Hastings,  Thomas,  Bradford,  York,  Innkeeper. 
Clarke  &  Co.,  Lincoln's  Inn  Fields  ;  Whitehead 
6t  Co.,  Huddersfield.    Aug.  13. 
Hurdle,  Thomas,  and  William  Hurdle,   Black  - 
water,  Southampton,  Cheese  Dealers.  Whit- 
more,  Off.  Ass  ;  Brown,  Lymington  ;  Thomson, 
Rolls  Chamber*,  Chancery  Lane.    Aug.  16. 
Henney,  Thomas,  Midhurst,  Sussex,  Innkeeper. 
Snwton,  Great  James  Street,  Bedford  Row. 
Aug.  16. 

Hnnt,  James  Rothwall,  Manchester,  Flour  Dealer. 
Adlinglon  &  Co.,  Bedford  Row  ;  Taylor  &  Co., 
Wakefield.  Aug.  20. 
Ingledew,  Edward,  Gainsborough,  Lincoln,  Ma- 
chine Maker  and  Millwright.  Hale  &  Co., 
Ely  Place;  Mason  &  Co.,  Doncaster.  July  30. 
James,  William,  Southampton,  Hants,  Linen 
Draper.  Graham,  Off.  Ass. ;  Jones  &  Son,  Size 
Lane.  July  30. 
Jones,  Wilmot  Henry,  Manchester,  Letter  Press 
Printer  and  Stationer.  Kay  &  Co.,  Man> 
»l— *—    July  30. 


Johnson,  Thomas,  Liverpool,  Druggist.  Chester, 

Staple  Inn  ;  Hudson,  Liverpool.    Aug.  2. 
Jackson,  George,  Birmingham,  Timber  Merchant. 
Adlington  &  Co.,  Bedford  Row ;    WUls  or 
Varluw,  Birmingham.    Aug.  6. 
Joseph,  Maurice  Montefiore,  and  Ludovick  Car- 
michaal,  lately  of  Calcutta,  in  the  East  indies, 
and  of  Liverpool,  Merchants.    Cannon,  Off. 
Ass.;  Watson,  Lincoln's  Inn  Fields.    Aug.  9. 
Kelsey,  James,  Lydney,  Gloucester,  Grocer,  Dra- 
per aod  Shopkeeper.     Stevens,  Gray's  Inn 
Square;  Perkins,  Bristol.   July  23. 
Knight,  William  Moxey,  Green  Arbonr  Court, 
Old  Bailey,  and  of  Angel  Court,  Skinner 
Street,  and  of  Bishop's  Court,  Old  Bailey, 
Printer  and  Type  Founder.    Turquand,  Off. 
Ass.;    Walters  &  Co.,  Basinghall  Street. 
Aug.  6. 

Kirby,  William,  Liverpool,  Ale  and  Porter  Mer- 
chant, and  one  of  the  proprietors  of,  and  a 

shareholder  in,  the  Central  Bank  of  Liverpool. 

Chester,  Staple  Inn;  Cort,  Liverpool.  Aug.  13. 
Landels,  James,  St.  Martin's  Place,  Trafalgar 

Square,  Middlesex,  Surgeon  and  Apothecary, 

and  Chemist  and  Druggist.    Tvrquand,  Off. 

Ass. ;  Fisher  &  Co.,  Aldersgate  Street.  July  26. 
Lee,  George,  Leeds,  York,  Woolstapler.  Wilson, 

Southampton  Street,   Bloomsbury  Square ; 

Payne  &  Co.,  Leeds.    July  30. 
Lloyd,  James  Payne,  Coventry  Street,  Haymnrket, 

Boot  Maker.    7Wner  &  Co.,  Basing  Lane  ; 

Hensmon,  Northampton.    Aug.  6. 
Lee,  James,  Princes  Street,  Lambeth.  Surrey, 

Baker.    Clark,  Off.  Ass. ;  Phillips,  Clement's 

Lane.    Aug.  6. 
Lee,  William,  and  James  Lee,  Stockport,  Chester, 

Drujrgists.  I*ver,  King's  Road,  Bedford  Row  ; 

Hudson,  Stockport.    Aug.  6. 
Luce,   Sarah,   Pontypool,    Monmouth,  Draper. 

Holme  &  Co..  New  Inn  ;  Pridemts,  Bristol. 

Aug.  6. 

Lomax,  John,  Bury,  Lancaster,  Joiner,  House- 
Builder,  and  Retail  Beer  Seller.  Clarke  &  Co., 
Lincoln's  Inn  Fields.  Messrs.  Grundy,  Bury. 
Aug.  9. 

Leake,  Robert,  Prestwich  Clough,  near  Manches- 
ter, and  of  Manchester,  Bleacher  and  Dyer. 
Johnson  &  Co.,  Temple;  Hitchcock,  Man- 
chester. Aug.  13. 

Meadows,  Dauiel,  Gloucester,  Dealer  in  Fruit  and 
Fish.  Messrs.  Blaxland,  Crosby  Square,  Lon- 
don ;  Smallridge,  Gloucester.    July  23. 

Morris,  Arthur,  Wellingborough,  Northampton, 
Shoe  Manufacturer.  Jjurnhmn,  Wellingbo- 
rough ;  Hodgson  St  Co.,  Bedford  Row.  July  23. 

Marks,  Mark,  and  Samuel  Bamett,  Liverpool, 
Tailors  and  Drapers.  Chester,  Staple  Inn  ; 
Davenport  &  Co.,  Liverpool.    July  30. 

M'inncs,  John,  Liverpool,  Manufacturing  Che- 
mist ;  Crump  &  Co.,  Liverpool;  Adlington  & 
Co.,  Bedford  Row.    Aug.  9. 

Morrison,  James,  sen.,  and  James  Morrison,  jun., 
York  Street,  Foley  Place,  Middlesex  Hospital, 
Tailors.  Turquand,  Off.  Ass.  ;  Ashley,  Lord 
Mayor's  Court  Office,  Old  Jewry.   Ang.  16. 

Mercer,  Edward,  Capel,  Kent,  Grocer.  Turquantl, 
Off.  Ass.;  Rtdfe  &  Co.,  Warwick  Court, 
Gray's  Inn;  Newington  &  Co.,  Toobridge. 
Aug.  20. 

Makinson,  John,  Manchester,  Mnslin  Manufac- 
turer. Milne  &  Co.,  Temple  ;  Oswald  &  Co., 
Manchester.   Aug.  20. 

Oldham,  William,  Nottingham,  Oil  Merchant. 
JJhkncUSi  Co.,  Lincoln's  Inn  Fields;  Drabble 
&  Co.,  Chesterfield.   Aug.  6. 
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Bankrupts.— Prices  of  Stocks. 


Phillips,  Nicholas,  Carr  Milk,  Stockport,  Chester, 
Cotton  Spinner  and  Manufacturer.  Makinson 
A  Co.,  Temple ;  Atkinson  &  Co.,  Manchester. 
July  26. 

Flank,  Frederick,  Plymouth,  Devon,  Perfumer. 
Blake  &  Co.,  Essex  Street,  Strand  ;  Prideaux 
&  Co.,  Plymouth.   Aug.  6. 

Parlour,  William,  Liverpool,  Share  Broker  and 
Agent.  Vincent  &  Co.,  Temple ;  Kenny,  Li- 
verpool.   Aug.  6. 

Pattinson,  Thomas,  Ashton-under-Lyne,  Timber 
Merchant,  Joiner  and  Builder.  BattyeSc  Co., 
Chancery  Lane ;  Gibbon,  Ashton-under-Lyne. 
Aug.  9. 

Paramore,  David,  Devonport,  Merchant.  Adling- 
ton  &  Co.,  Bedford  Row ;  Billing,  Devonport. 
Aug.  9. 

Phillips,  William,  Liverpool,  Marine  Stores  and 
Oakum  Dealer.  Kirk,  Symond's  Inn  j  Yates, 
Liverpool.  Aug.  13. 

Ransford,  John,  Leamington  Priors,  Warwick, 
Coal  Merchant.  Weeks  &  Co.,  Cook's  Court, 
Lincoln's  Inn;  Carter  &  Co.,  Coventry. 
July  23. 

Russell,  John  Wood,  Liverpool,  Ship  Carpenter. 
Brooker,  Liverpool ;  Holme  &  Co.,  New  Inn. 
July  23. 

Rose,  John,  and  William  Pearson,  Stratford-upon- 
Avon,  Warwick,  Coal  Dealers.  Adlington  & 
Co.,  Bedford  Row;  Hobbes,  Stratford-on- 
Avon.   July  26. 

Reilly,  Michael,  Bloomsbury  Place,  Bloomsbury 
Square,  Wine  and  Spirit  Merchant.  Clark,  Off. 
Ass. ;  Borradaile,  King's  Arms  Yard.  Aug.  2. 

Rice,  George,  jun.,  and  Luke  Smalley,  Wigan, 
Lancaster,  Grocers  and  Soap  Boilers.  Wel- 
lington &  Co.,  Bedford  Row ;  Gaskell,  Wigan. 
Aug.  2. 

Roebuck,  William,  Leeds,  York,  Stuff  and  Fancy 
Merchant.  Jaquts  &  Co.,  Ely  Place,  Holborn  ; 
Hesp  &  Co.,  Huddersfield.    August  2. 

Sale,  Samuel  Hodson,  Heaton  Norris,  Lancaster, 
and  Stockport,  Chester,  and  James  Astley  of 
Stockport,  (carrying  on  business  there  and 
also  at  Manchester,)  Cotton  Dealers,  Cotton 
Spinners,  and  Manufacturers.il/aAttuon  &Co., 
Temple ;  Atkinson  &  Co.,  Manchester.  July  26. 

Stafford,  William  Cooke,  Doncaster,  York,  Printer, 
Bookseller,  Bookinder,  and  Stationer.  Lever, 
King's  Road,  Bedford  Row;  Campion, Thorne, 
or  Doncaster.   July  30. 

Scarth,  Michael,  Bishop  Wearmouth,  Durham, 
Miller.  Brown,  Bishop  Wearmouth;  Moss, 
Old  Jewry.   August  6. 

Scboles,  Joseph,  Blackley,  Manchester,  Dealer. 
Johnson  &  Co.,  Temple ;  Wood,  Manchester. 
Aug.  6. 

Stubbs,  John,  Birmingham,  Hatter.  Chaplin, 
Gray's  Inn  Square;  Harrison,  Birmingham. 
Aug.  16. 

Tucker,  Alfred  Cook,  Burnham  Market,  Norfolk, 
Linen  Draper.  Cannon,  Off.  Ass. ;  Messrs. 
Sole,  Aldermanbury.   J  uly  30. 

Threl fall,  John,  and  Thomas Threlfall,  Manchester, 
Merchants  and  Commission  Agents.  Johnson, 
&  Co.,  Temple  ;  Hitchcock,  Manchester.  July 
30. 

Thompson,  Charles,  St.  Andrew's  Road,  Horse- 
monger  Lane,  Newington,  Surrey,  Builder. 
Graham,  Off.  Ass. ;  Meymott,  Stamford  Street. 
August  6. 

Taylor,  Thomas,  Wednesbury,  Stafford,  Builder, 
Timber  Dealer,  and  Victualler.  Simpson  &.  Co., 
Furnival's  Inn ;  WMx/u/<m/,Wednesbury.Aug.6. 

Taylor,  Joseph,  Noel  Street,  Berwick  Street,  Ox- 


ford Street,  Iron  and  Zinc  Plate  Manufacturer. 
Turquand,  Off.  Asa.  ;  Waugh  &  Co.,  Great 
James  Street,  Bedford  Row.    Aug.  9. 

Turner,  Thomas,  Tonbridge,  Kent,  Scrivener. 
Turquand,  Off.  Ass. ;  Stevens  &  Co.,  Queen 
Street,  Cheapside ;  Newington  &  Co.,  Ton- 
bridge.    Aug.  20. 

Wells,  William  Joseph,  Manchester,  Builder  and 
Estate  Agent.  Abbott  &  Co.,  Charlotte  Street, 
Bedford  Square ;  Messrs.  /tomef  r,Mancbaster. 
July  23. 

Wilcock,  George  Rastrick,  Halifax,  York,  and 
John  Mallinson,  Brighouse,  Halifax,  York, 
Worsted  Spinners.  Kirk,  Symond's  Inn, 
Chancery  Lane ;  Higham,  Brighouse.  July  26. 

Wilson,  Abel,  Heaton  Norris,  Lancaster,  and 
Stockport,  Chester,  Cotton  Spinner  and  Manu- 
facturer. Norris  &  Co.,  Bartlett's  Buildings, 
Holborn ;  Norris,  Manchester.    July  26. 

Wilde,  James,  and  Peter  Wilde,  Manchester,  and 
of  Pennington,  near  Leigh,  Lancaster,  Silk 
Manufacturers.  Johnson  &  Co.,  Temple ; 
Bagshaw  &  Co.,  Manchester.    July  30. 

Webster,  John,  Liverpool,  Tailor  and  Woollen 
Draper.  Robinson,  Liverpool ;  Vincent  &  Co., 
Temple.    Aug.  2. 

Williams,  Alexander,  Wigmore  Street,  Cavendish 
Square,  Fishmonger.  Whitmore,  Off.  Asa. ; 
Robinson,  Orchard  Street,  Portman  Square. 
Aug.  6. 

War  burton,  George,  Manchester,  Victualler.  Norris 
&.  Co.,  Bartlett's  Buildings  ;  Prescott,  Man- 
chester.   Aug.  6. 

Wilson,  Jane,  and  Eliezer  Chater  Wilson,  Skinner 
Street,  London,  Printers.  TurqnandtO«.  Ass  ; 
Birt,  Southampton  Street,  Fitzroy  Square. 
Aug.  13. 

Wilton,  James,  Hythe,  Southampton,  Innkeeper 
and  Victualler.    Squarey,  Salisbury.  Aug.  16. 

Walsh,  Samuel  Henry,  Liverpool,  Banker  and 
Merchant.  Adlington  &  Co.,  Bedford  Row ; 
Duncan  &  Co.,  Liverpool.    Aug.  16. 

Westmore,  John,  Brandy  Mount,  Gosport,  South- 
ampton, and  of  the  West  Medina  Mill,  North- 
wood,  Isle  of  Wight,  in  the  same  County,  Cora 
Merchant  and  Miller.  Holme  &  Co.,  New  Inn ; 
Cruichshank  &  Co.,  Gosport.    Aug.  20. 

Yole,  James  Cloke,  East  Stonehouse,  Devon,  Coal 
Merchant.  Collett  &  Co.,  Chancery  Lane; 
Chapman,  Devonport.   Aug.  20. 


PRICES  OF  STOCKS. 

Friday,  23rd  August,  1839. 

Bank  Stock,  div.  7  per  Cent.  184  {a  5 

3  per  Cent.  Reduced   •  -  -  y2  j  a  2  a  | 

3  per  Cent.  Consols  Annuities  -  -  91  \a\a\o\ 

3$  per  Cent.  Annuities,  1818  99 1 

3|  per  Cent.  Reduced  Annuities, 99ia\a^aia\ 

New  3§  per  Cent.  Annuities  98$  a  | «  i 

Long  Annuities,  expire  5th  Jan.  1860    -  MT^  a  f 
Annuities  for  30  yrs.,  exp.  10th  Oct.  1859  14±  a  16 
Ditto  5th  January,  1860  -  -  14^  a  f 

India  Stock,  div.  10$  per  Cent.    247  a  6 

Ditto  Bonds,  3  per  Cent.  -  -  7s.  a  5s.  a  10a.  pro. 
Bank  Stock  for  Account,  29th  Aug.  -  -  -  -  1B4| 
3  per  Cent.  Cons,  for  Acct.,  29th  Aug.  -  -  91  f  a  i 
India  Stock  for  Account,  29th  Aug.  -  -  -  -  -4fi I 
Exchequer  Bills,  1000/.  a  2d.  and  ljrf. 

20*.  a  2ls.  a\6s.a  19s.  a  17'-  Pm' 
Do.  500/.  a  2d.  and  14//. 

20*.  a  22s.  a  16s.  a  19*.  a  \7s.  p«- 

Do.  Small,  a  2d.  &  1  jrf. 

20*.a22*.«16*.al9*.al7i.P«'' 
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  Quodmagis  ad  nos 

Pertinct,  etnescire  malum  est,  agitamuc. 

Ho  RAT. 


ON  THE  PAYMENT  OF  RENT 

AFTER  THX 

DESTRUCTION  OF  THE  PREMISES. 

It  has  long  been  a  well-settled  role  of 
law— although  it  is  rarely  provided  against 
in  practice— that  a  lessee  is  liable  for  the 
payment  of  rent  notwithstanding  the  de- 
struction of  the  premises  demised  by  fire. 
This  rule  equally  applies  whether  the'  cove- 
nant for  the  payment  of  rent  is  expressed 
or  implied;*  and  is  enforced  as  well  in 
courts  of  equity  as  in  courts  of  law;  al- 
though in  the  covenant  to  repair  an  ex- 
ception is  inserted  relieving  the  lessee  from 
liability  or  damage  by  fire.b    "  If  a  court 
of  equity,"  says  Mr.  Fonblanque,c  "  with- 
out requiring  circumstances  which  the  rule 
of  law  does  not  reach,  will,  in  direct  oppo- 
sition to  this  rule,  relieve  the  lessee  in  all 
cases  in  which  the  enjoyment  of  the  de- 
mised premises  is  lost,  it  must  be  admitted 
that  equity  does  in  such  cases  control  the 
law,  but  if  the  case  involve  some  particular 
circumstances  of  which  the  lessee  could  not 
avail  himself  at  law,  but  which  in  con- 
science ought  to  be  respected,  its  inter- 
ference does  not  control,  but  proceeds  on 
the  ground  of  the  rule  of  law  not  being 
applicable  to  or  framed  to  meet  such  case. 
If  the  lessor  covenants  to  rebuild  the  pre- 
mises, in  the  event  of  their  being  burned 
down,  as  a  court  of  law  could  not  in  an 
action  for  rent  advert  to  this  covenant,  a 
court  of  equity  might,  perhaps,  be  induced 
to  restrain  the  lessor  from  proceeding  in 

i  Jl/^wJ  .V*  CooP'r>  Str*-  7^3;  Lord  Raym. 
W7;  JVeitgnls.  IV iters,  6  T.  R.488;  BAcr 
v.  HnlUnepfell,  4  Taunt  45. 

ZZVvZM's An8t- 687 » 

«  1  Eq.  378.   4th  Edit. 
vol.  xviii — no.  546. 


such  action,  it  being  against  conscience  that 
a  man  should  insist  on  the  benefit  of  a 
covenant,  which  was  induced  by  another 
covenant  which  he  refuses  or  neglects  to 
perform."    And  in  Brown  v.  Quilter,  and 
in  other  cases  in  equity ,d  where  the  lessee 
had  covenanted  to  repair  (accidents  by  fire 
excepted)  and  the  house  having  been  burn- 
ed, the  lessor  being  insured,  and  having  re- 
ceived the  insurance  money,  has  neglected 
tc  rebuild,  an  injunction  has  been  granted 
restraining  an  action  at  law  by  the  lessor 
for  the  rent  till  the  house  should  be  re- 
built.   But  in  the  case  of  Hare  v.  Grove* 
Brown  v.  Quilter  and  all  the  preceding  au- 
thorities were  reviewed,  and  upon  full  con- 
sideration the  Court  of  Exchequer  decided 
that  as  there  was  no  defence  against  an 
action,  so  the  tenant  has  no  remedy  in 
equity  against  the  effect  of  the  substantive 
independent  covenant  to  pay  the  rent  dur- 
ing the  term  ;  and  the  case  of  Hare  v. 
Grove  was  confirmed  by  Lord  Eldon,  C,  in 
Holtzaepfell  v.  Baker.*    But  perhaps  the 
strongest  case  on  this  subject  is  that  of 
Leeds  v.  Cheatham,*  in  which  it  was  held 
by  Sir  John  Leach,  V.  C,  that  a  tenant 
has  no  equity  to  compel  his  landlord  to 
expend  money  received  from  an  insurance 
office  on  the  demised  premises  being  burned 
down,  in  rebuilding  the  premises,  or  to  re- 
strain the  landlord  from  suing  for  the  rent 
until  the  premises  are  rebuilt.    His  Honor 
stated  his  opinion  with  his  accustomed 
clearness,    "  It  appears  to  me  that  in  this 
respect  equity  must  follow  the  law.  The 

plaintiff  might  have  provided  in  the  lease 

 — .^i^  — — ,  

*  Camden  t:  Marlon,  2  Eden,  219;  S.  C. 
Selw.  N.  P.  436 ;  Brown  v.  Quilter,  Eden,  uhi. 
tup. ;  Ambl.  619. 

•3Anst.6R7.     M8Ve«.  115. 
s  1  Sim.  146. 
Z 
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for  a  suspension  of  the  rent  in  the  case  of 
accident  by  fire,  but  not  having  dene  so.  a 
court  of  equity  cannot  supply  that  provision 
•which  he  has  omitted  to  make  for  himself, 
and  it  must  be  intended  that  the  purpose 
of  the  parties  was  according  to  the  legal 
effect  of  the  contract.  With  respect  to 
the  equity  which  the  plaintiff  alleges  to 
arise  from  the  defendant's  receipt  of  the 
insurance  money,  there  is  no  satisfactory 
principle  to  support  it.  The  defendant 
having  so  contracted  with  the  plaintiff  as 
to  render  himself  liable  to  rebuild  the  outer- 
work  of  the  factory  in  case  of  fire,  has  very 
prudently  protected  himself  by  insurance 
from  the  loss  he  would  otherwise  have  sus- 
tained by  such  an  accident.  But  upon  what 
principle  can  it  be  that  the  plaintiff* s  situa- 
tion is  to  be  changed  by  that  precaution  on 
the  part  of  the  defendant,  with  which  the 
plaintiff  had  nothing  whatever  to  do.  The 
plaintiff  has  sought  his  protection  in  the 
contract  by  the  covenant  which  he  has  re- 
quired from  the  defendant,  and  to  those 
covenants  must  he  alone  resort." 

In  all  the  preceding  cases  there  has  been 
either  a  lease  or  an  agreement  for  a  term  of 
years.  It  has  recently  been  held  that  the 
same  principle  applies  to  a  demise  from 
year  to  year,  and  to  the  occupation  of  a 
second-floor ;  and  further,  that  the  rent 
may  be  recovered  in  an  action  for  use  and 
occupation.11  The  following  portion  of  the 
judgment  of  Tindal,  C.  J.,  as  to  these 
points,  is  well  worthy  of  attention: — 
"  Upon  the  first  point,  we  can  see  no 
legal  ground  for  holding  that  the  relation 
of  landlord  and  tenant  between  these  parties 
was  determined  by  the  consumption  of  the 
premises  by  fire.  If  there  had  been  an 
agreement  in  writing  between  the  parties 
for  a  term  of  years,  no  question  could  have 
been  made  but  that  the  term  of  years  still 
existed ;  and  a  tenancy  from  year  to  year, 
until  it  is  determined  by  a  notice  to  quit, 
is,  as  to  its  legal  character  and  conse- 
quences, the  same  as  a  term  for  years; 
upon  the  facts  stated  in  this  case  it  must 
stand  admitted  that  the  tenancy  was  not  de- 
termined by  any  regular  notice  to  quit ;  and 
the  case  of  Baker  v.  Holtzaepfell,  4  Taunt. 
45,  is  a  direct  authority  that  a  tenancy  for 
for  a  term,  under  an  agreement,  not  being 
an  instrument  under  seal,  is  not  determined 
by  a  fire  during  the  continuance  of  the 
tenancy.  We  think,  therefore,  the  defen- 
dants continued  tenants  to  the  plaintiff  un- 
til such  tenancy  was  put  an  end  to  by  the 


h  Izon  v.  Gorton,  5  Bing.  N.  C.  501. 


plaintiffs'  letting  off  the  premises  to  a 
stranger,  viz.  at  Lady-day  1836,  and  that 
they  are  liable  to  rent  up  to  that  day.  The 
remaining  question  is,  whether  the  defen- 
dants are  liable  in  this  form  of  action.  The 
statute  11  Geo.  2,  c.  19,  enables  landlords 
'  to  recover  a  reasonable  satisfaction  for 
lands,  &c.  held  or  occupied  by  the  defen- 
dant in  an  action  on  the  case,  for  the  use 
and  occupation  of  what  was  so  held  or  en- 
joyed ;'  from  which  it  seems  to  follow,  that 
if  there  be  an  actual  holding,  and  the  power 
to  occupy  or  enjoy  is  given  by  the  landlord 
to  the  tenant,  so  far, as  depends  on  the 
landlord,  the  action  is  maintainable.  Here, 
nothing  was  done  by  the  landlord  to  take 
away  the  continuance  of  the  occupation  or 
enjoyment  by  the  tenant :  for  it  would,  as 
it  appears  to  us,  be  unreasonable  to  hold 
that  the  landlord's  act  in  replacing  the 
floor,  and  repairing  the  walls  of  the  defen- 
dants' rooms,  amounted  to  an  eviction; 
and  though  in  the  case  above  cited,  where 
it  was  held  that  the  action  for  use  and 
occupation  would  lie,  some  stress  was 
placed  by  the  Court  upon  the  fact  that  the 
land  was  still  in  existence  and  there  was 
no  offer  on  the  part  of  the  defendant  to 
give  it  up;  so  it  might  be  argued  in  the 
present  case;  the  space  enclosed  by  the 
four  walls  still  continued  as  marked  out 
by  them.  If  the  landlord  rebuilds,  and  the 
tenant  chooses  to  re-enter  and  to  continue 
his  occupation  of  the  new  building,  there 
seems  nothing  to  prevent  him,  as  no  notice 
to  quit  had  been  given  on  either  side ;  and 
if  so,  the  obligation  of  each  of  the  parties 
must  be  reciprocal,  and  the  tenant  must 
make  satisfaction  for  the  rent.  The  cases 
referred  to  in  the  argument,  in  which  the 
tenant  has  been  allowed  to  withdraw  him- 
self from  the  tenancy,  and  to  refuse  pay- 
ment of  rent,  will  be  found  to  be  cases 
where  there  has  been  either  error  or  frau- 
dulent misdescription  of  the  premises  which 
were  the  subject  of  the  letting,  or  where 
the  premises  have  been  found  to  be  un- 
inhabitable by  the  wrongful  act  or  default 
of  the  landlord  himself ;  neither  of  which 
circumstances  has  occurred  in  this  case." 

This  rule,  as  to  the  liability  for  the  pay- 
ment of  rent,  which  we  have  been  endea- 
vouring to  explain,  it  is  to  be  further  ob- 
served, also  prevails,  on  the  authority  of  the 
older  cases,  where  the  premises  are  destroyed 
by  enemies,  whether  aliens  or  not,1  or  by 
tempest,  accident,  or  mischance  -)  and  we 

i  Paradine  v.  Jane,  Aleyn,  26  ;  Sty.  47.  S.  C. 
J  Richards  le  Taverner's  case,  Dy.  56  a ;  1 
Rol.  Ab.  236. 
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would  draw  this  practical  conclusion  from 
the  cases  to  which  we  have  adverted,  that  it 
would  be  well  if  a  provision  were  more 
generally  inserted  in  leases,  negativing  the 
liability  of  the  lessee,  for  the  payment  of 
rent  on  the  destruction  of  the  premises  de- 
mised by  fire  or  otherwise,  or  qualifying  the 
covenant  for  the  payment  of  rent  in  these 
contingencies. 


NOTES  ON  THE  METROPOLITAN 
POLICE  ACT, 

2  &  3  Victoria,  c.  47. 

This  Act*  repeals  so  much  of  the  29  Geo.  2, 
c.  25,  as  required  the  appointment  of  con- 
stables at  Courts  Leet,  8.1.  It  also  em- 
powers the  addition  to  the  Metropolitan 
Police  District  of  such  parts  of  parishes  as 
may  be  within  the  District  of  the  Central 
Criminal  Court,  or  within  fifteen  miles  in  a 
straight  line  from  Charing  Cross,  s.  2.  Ad. 
ditional  constables  may  be  appointed  at  the 
expense  of  individuals,  s.  8. 

The  police  constables  are  exempted  from 
turnpike  tolls,  s.  10.  Summonses  and  war- 
rants in  criminal  proceedings  are  to  be  ex- 
ecuted by  them,  8.  12.  A  penalty  of  5/.  is 
inflicted  for  assaults  on  the  police,  s.  18. 

The  2  G.  3,  c.  28,  relating  to  thefts  and 
frauds  on  the  Thames,  is  repealed,  and  en- 
actments against  offences  on  that  river  are 
comprised  in  the  present  act,  ss.  26  —  37. 

There  are  several  clauses  for  the  regula- 
tion of  Fairs,  limiting  the  time  of  keeping 
booths,  &c.  open  from  the  hour  of  six  in  the 
morning  till  eleven  in  the  evening,  and  for 
inquiring  into  the  right  of  holding  fairs  and 
the  number  of  days,  and  the  trial  of  ques- 
tions of  title  to  hold  fairs  by  information  in 
the  Queen's  Bench,  ss.  38 — 40. 

Public  Houses  are  not  to  be  opened  till 
one  o'clock  on  Sundays,  Christmas-day,  and 
Good  Friday,  except  for  travellers,  s.  42. 
Publicans  are  prohibited  from  supplying 
exciseable  liquors  to  persons  apparently 
under  sixteen,  to  be  drunk  on  the  premises, 
s.  43.  The  regulations  of  9  Geo.  4,  c.  61, 
respecting  public  houses,  are  extended  to 
other  houses  of  public  resort  where  pro- 
visions, liquors,  or  refreshments  are  sold, 
s.44. 

Powers  are  also  given  as  to  unlicensed 
theatres,  places  for  bear-baiting,  &c,  and 
gaming  houses  j  and  as  to  the  latter  it  is 


»  See  pp.  307,  323,  ante. 


provided  that  proof  need  not  be  given  of 
gaming  for  money,  ss.  46 — 49. 

Pawnbrokers  are  rendered  liable  to  a 
penalty  for  receiving  pledges  from  persons 
apparently  under  the  age  of  sixteen,  s.  50. 

The  Commissioners  of  Police  are  em- 
powered to  regulate  the  route  and  conduct 
of  persons  driving  stage  carriages,  cattle, 
&c.  during  the  hours  of  divine  service,  and 
for  preventing  obstructions  in  the  streets 
during  processions,  &c.  ss.  51,  52. 

A  penalty  of  40$.  is  inflicted  on  persons 
committing  any  of  the  various  Nuisances 
specified  in  the  act,  ss.  54,  60.  Dog-carts 
are  prohibited  after  1st  Jan.  1840,  s.  56 ; 
and  street  musicians  must  depart  when 
desired,  s.  57. 

Magistrates  may  award  compensation  not 
exceeding  10/.  for  any  hurt  or  damage  oc- 
casioned by  committing  an  offence  contrary 
to  the  act,  s.  62.  Constables  may  appre- 
hend any  offender  whose  name  and  resi- 
dence is  unknown,  s.  63.  And  idle  and 
disorderly  persons,  or  persons  suspected  of 
being  about  to  commit  an  offence,  may  be 
taken  into  custody  by  a  police  constable 
without  a  warrant,  s.  64.  Persons  com- 
mitting an  offence  may  be  detained  by  the 
person  against  whom  the  offence  is  com- 
mitted, or  by  his  servant  or  any  person  by 
his  authority,  until  the  offender  can  be  de- 
livered to  the  custody  of  a  constable,  s.  66. 

A  constable  may  detain  carts,  &c.  remov- 
ing furniture  between  eight  in  the  evening 
and  six  in  the  morning,  when  he  has  good 
grounds  for  believing  that  such  removal  is 
made  for  the  purpose  of  evading  the  payment 
of  rent,  s.  67. 

Authority  is  also  given  for  detaining  the 
horses,  carriages,  &c.  of  offenders — the 
taking  recognizances  at  the  Station  House 
when  the  Police  Courts  are  shut— binding 
over  persons  making  charges,  &c.  ss.  68 — 72. 

The  act  does  not  prevent  any  person  from 
being  indicted  for  any  indictable  offence 
made  punishable  on  summary  conviction  by 
this  act,  nor  from  liability  to  a  higher 
penalty  under  any  other  act,  but  no  person 
is  to  be  punished  twice  for  the  same  offence, 
s.  74. 

Any  magistrate  of  one  of  the  Police 
Courts  is  empowered  summarily  to  convict 
for  any  offence  under  the  act,  and  if  there 
be  no  Police  Court  in  the  district,  then  any 
two  magistrates  may  hear  and  determine 
the  case,  s.  76. 

This  act  is  to  be  construed  with  the 
10  Geo.  4,  c.  44,  as  one  act,  s.  79. 
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CHANGES  IN  THE  LAW 

IN  THB  LATE  SESSION  OF  PARLIAMENT. 

No.  IX. 


CUSTODY  OF  INFANTS. 

2  &  3  Vict.  c.  54. 

An  Act  to  amend  the  Law  relating  to  the  Custody 
of  Infants.  [1 1th  August  183;*.] 

Judges  in  Equity  may  make  order,  on  petition, 
for  access  of  mothers  to  their  infant  children, 
and  if  such  children  be  within  the  age  of  seven 
years,  for  the  delivery  of  them  to  their  custody 
until  attaining  such  age. — Whereas  it  is  expedi- 
ent to  amend  the  law  relating  to  the  Custody  of 
Infants :  be  it  therefore  enacted  by  the  Queen's 
most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same,  that 
after  the  passing  of  this  act  it  shall  be  lawful 
for  the  Lord  Chancellor  and  the  Master  of  the 
Rolls  in  England,  and  for  the  Lord  Chancellor 
and  the  Master  of  the  Rolls  in  Ireland  respec- 
tively, upon  hearing  the  petition  of  the  mother 
of  any  infant  or  infants  being  in  the  sole  cus- 
tody or  control  of  the  father  thereof,  or  of  any 
person  by  his  authority,  or  of  any  guardian 
after  the  death  of  the  father,  if  he  shall  see 
fit,  to  make  order  for  the  access  of  the  peti- 
tioner to  such  infant  or  infants,  at  such  times 
and  subject  to  such  regulations  as  he  shall 
deem  convenient  and  just;  and  if  such  infant 
or  infants  shall  be  within  the  age  of  seven 
years,  to  make  order  that  such  infant  or  infants 
shall  be  delivered  to  and  remain  in  the  custody 
of  the  petitioner  until  attaining  such  age,  sub- 
ject to  such  regulations  as  he  shall  deem  con- 
venient and  just. 

2.  Affidavits  to  be  received,  and  parties  de- 
posing falsely  therein  deemed  guilty  of  perjury. 
— And  be  it  enacted,  that  on  all  complaints 
made  under  this  act  it  shall  be  lawful  tor  the 
Lord  Chancellor  or  Master  of  the  Rolls  in 
England,  and  for  the  Lord  Chancellor  or  the 
Master  of  the  Rolls  in  Ireland,  to  receive 
affidavits  sworn  before  any  Master  in  Ordinary 
or  Master  Extraordinary  of  the  Court  of  Chan- 
cery; and  that  any  person  who  shall  depose 
falsely  and  corruptly  in  any  affidavit  so  sworn 
shall  be  deemed  guilty  of  perjury,  and  incur 
the  penalties  thereof. 

3.  Orders  may  be  enforced  by  process  of  con- 
tempt.—  And  be  it  enacted,  that  all  orders 
which  shall  be  made  by  virtue  of  this  act  by  the 
Lord  Chancellor  or  the  Master  of  the  Rolls  in 
England,  and  by  the  Lord  Chancellor  or  the 
Master  of  the  Rolls  in  Ireland,  shall  be  enforced 
by  process  of  contempt  of  the  High  Court  of 
Chancery  in  England  and  Ireland  respectively. 

4.  No  mother  against  whom  adultery  has  been 
established  entitled  to  benefit  of  this  Act, — Pro- 
vided always,  and  be  it  enacted,  that  no  order 
shall  be  made  by  virtue  of  this  act  whereby  any 
mother  against  whom  adultery  shall  be  estab- 
lished, by  judgment  in  an  action  for  criminal 
conversation  at  the  suit  of  her  husband,  or  by 
the  sentence  of  an  Ecclesiastical  Court,  shall 


have  the  custody  of  any  infant  or  access  to  any 
infant,  any  thing  herein  contained  to  the  con- 
trary  notwithstanding. 

5.  Act  may  be  altered  this  session. — And  be 
it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  during  this 
present  session  of  parliament. 

We  frequently  noticed  this  measure  whilst  it 
was  in  progress  through  Parliament.  It  will 
be  observed  that  the  power  given  by  the  act  of 
ordering  the  access  of  mothers  to  their  infant 
children,  or  committing  such  children,  if  under 
seven  years,  to  the  care  of  the  mother,  can  be 
exercised  only  by  the  Lord  Chancellor  or  the 
Master  of  the  Rolls.  By  the  Bill,  as  originally 
brought  in,  it  was  proposed  to  confer  the  same 
power  on  the  Judges  of  the  Common  Law 
Courts,  but  the  act  as  it  has  passed  properly 
confines  the  matter  to  the  jurisdiction  of  the 
Courts  of  Equity,  where  the  interests  of  infants 
and  married  women  are  usually  cognizable. 


CHARACTERISTIC  SKETCHES  OF 
LAWYERS. 

MB.  BENTHAM. 

From  the  Second  Volume  of  Lord  Brough- 
am's Speeches  we  extract  the  following  sketch 
of  Mr.  Bentham  as  a  Law  Reformer,  to  whom 
is  assigned  the  highest  place  for  originality. 

"  The  age  of  Law  Reform  and  the  age  of 
Jeremy  Bentham  are  one  and  the  same.  He 
is  the  father  of  the  most  important  of  all  the 
branches  of  Reform,  the  leading  and  ruling 
department  of  human  improvement.    No  one 
before  him  had  ever  seriously  thought  of  ex- 
posing the  defects  in  our  English  system  of 
jurisprudence.   All  former  students  had  con- 
fined themselves  to  learn  its  principles, — to 
make  themselves  masters  of  its  eminently 
technical  and  artificial  rules ;  and  all  former 
writers  had  but  expounded  the  doctrines  handed 
down  from  age  to  age.    Men  by  common  con- 
sent had  agreed  in  bending  before  the  autho- 
rity of  former  times  as  decisive  upon  every 
point ;  and  confounding  the  question  of,  what  is 
law,  which  that  authority  alone  could  determine, 
with  the  question,  what  ought  to  be  the  law, 
which  the  wisdom  of  an  early  and  an  unenlight- 
ened age  was  manifestly  unfit  to  solve,  they  bad 
taken  it  for  granted  that  the  system  was  per- 
fect, because  it  was  established,  and  had  be- 
stowed upon  the  produce  of  ignorant  and  in- 
experience their  admiration  in  proportion  as 
it  was  defective.   He  it  was  who  first  made  the 
mighty  step  of  trying  the  whole  provisions  of 
our  jurisprudence  by  the  test  of  expediency, 
fearlessly  examining  how  far  each  part  was 
connected  with  the  rest ;  and  with  a  yet  more 
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undaunted  courage,  inquiring  bow  far  even  in 
its  most  consistent  and  symmetrical  arrange- 
ments were  framed  according  to  the  principle 
which  should  pervade  a  Code  of  Laws — their 
adaption  to  the  circumstances  of  society,  to 
the  wants  of  men,  and  to  the  promotion  of 
human  happiness. 

"  Not  only  was  be  thus  eminently  original 
among  the  lawyers  and  the  legal  philosophers  of 
his  own  country  ;  he  might  be  said  to  be  the 
first  legal  philosopher  that  had  appeared  in  the 
world.   For  Justinian,  when  ne  undertook 
his  great  work  of  abridging  and  digesting  the 
Roman  Law,  in  truth  only  methodised  exis- 
ting laws,  and  brought  into  a  compendious  and 
manageable  form  those  rules  which  lay  scat- 
tered over  so  many  volumes,  that  they  were 
said  to  be  *  the  load  of  many  camels.'  "What- 
ever he  found,  or  rather  whatever  Tribonian 
and  his  coadjutors  employed  by  the  Emperor 
found,  in  the  edicts  of  Praetors,*  the  laws  of 
the  popular  assemblies,6  the  rescripts  of  former 
£mperors,c  or  the  opinions  and  other  writings 
of  lawyers,11  was  deemed  to  be  fixed  law  ;  and 
accordingly  the  Pandects,  (or  Digest,)  any 
more  than  the  Code  and  the  Novels,  contain 
nothing  which  is  not  specially  avouched  by  the 
authority  upon  which  it  is  given  as  law,  and 
the  Institutes,  a  work  of  matchless  beauty  as 
an  abstract  or  summary  of  principles,  is  wholly 
drawn  from  the  same  sources.    The  like  may 
be  said  of  the  modern  Codes,  of  which  the 
Frederician  or  Prussian  is  the  most  important 
that  has  been  compiled  before  Mr.  Bentham's 
time ;  and  although  that  of  Napoleon,  the 
most  perfect  of  them  all,  from  being  the  growth 
of  an  age  that  hud  already  profited  largely  by 
Mr.  Bentham's  labours,  contains  very  consider- 
able changes  and  improvements  upon  the  for- 
mer laws ;  yet  these  bear  out  a  very  insignifi- 
cant proportion  to  the  whole  mass,  which  is  in 
the  main  a  digest  of  existing  jurisprudence, 
and  derives  its  principal  claim  to  the  public 
gratitude  from  its  abolishing  the  local  differ- 
ences of  the  provincial  systems,  and  giving  one 
law  to  the  whole  empire." 

"  Mr.  Bentham,  professing  to  regard  no 
existing  law  as  of  any  value  unless  it  was  one 
which  ought  to  have  been  made,  wholly  un- 
fetters himself  from  any  deference  to  autho- 
rity —  bringing  the  fundamental  principles, 
as  well  as  the  details  of  each  legislative  rule, 
to  the  test  of  reason  alone  —  trying  all  by 
the  criterion  of  their  tendency  to  promote  the 
happiness  and  improve  the  condition  of  man- 
kind— not  only  shewed  in  detail  the  glaring 
inconsistences  and  the  radical  imperfections 
of  the  English  system,  but  carrying  his  bold 
and  sagacious  views  to  their  amplest  extent, 
investigated  the  principles  upon  which  all 
human  laws  should  be  constructed,  and  showed 
how  their  provisions  should  be  framed  for 
the  better  accomplishment  of  their  great  pur- 
pose—the well-being  of  civil  society,  both 

a  Edicta  Praetorum. 
b  Rescripta  Principum. 
*  Leges  et  Plebiscita. 
d  Responsa  Prudentum. 


as  regards  the  enjoyment  of  civil  rights,  the 
prevention  of  crimes,  and  the  encouragement 
of  virtue.  The  adaption  of  these  principles  to 
the  particular  circumstances  of  any  given  state, 
can  only  be  ascertained  by  a  careful  examina- 
tion of  those  circumstances,  and,  above  all,  by 
an  accurate  attention  to  the  laws  already  exis- 
ting in  the  country,  and  which,  how  ill  soever 
contrived  in  many  respects,  have  always,  more 
or  less,  arisen  out  of  these  very  circumstances. 
This  is  the  business  of  Codification,  which  con- 
sists  in  not  only  reducing  to  a  system  and 
method  the  existing  laws,  but  in  so  amending 
them  as  to  make  them  capable  of  accomplish- 
ing their  cardinal  object— the  happiness  of 
the  community/' 

Lord  Brougham,  after  thus  assigning  to  Mr. 
Bentham,  not  merely  the  first  place  among 
Legal  Philosophers,  but  the  glory  of  having 
founded  the  sect,  and  been  the  first  who  de- 
served the  name,  proceeds  to  notice  other 
writers  ; — 

"  Voltaire,  for  example,  great  and  original  in 
whatever  pursuit,  whether  of  letters  or  of  sci- 
ence, whether  of  gay  or  of  grave  composition, 
was  enlightened  by  his  extraordinary  genius, 
had,  with  his  characteristic  vigour  aud  sagacity, 
attacked  many  false  principles  that  prevailed  in 
the  judicial  systems  of  all  nations.  Filaugieri, 
who  of  all  writers  before  Bentham  comes 
nearest  to  the  character  of  a  legal  philosopher, 
had  exposed,  with  the  happiest  effect,  the  folly 
as  well  as  cruelty  of  severe  penal  inflictions ; 
Montesquieu,  whose  capacity  as  well  as  his 
learning,  is  unquestionable,  notwithstanding  his 
puerile  love  of  epigram,  and  his  determination 
to  strain  and  force  all  facts  within  the  scope  of 
a  fantastical  theory,  had  discussed  with  suc- 
cess many  important  principles  of  general  juris- 
prudence; and  Mr.  Locke,  a  far  more  illustri- 
ous name,  had  treated  with  his  wanted  pro- 
foundness and  accurate  reflection,  many  of 
the  principles  which  bear  upon  the  political 
branches  of  legislation.  But  none  of  those  great 
men,  nor  any  of  the  others  through  whose  writ- 
ings important  and  useful  discussions  of  legis- 
lative principles  are  scattered,  ever  embraced 
the  subject  in  its  wider  range,  nor  attemp- 
ted to  reduce  the  whole  of  jurisprudence  under 
the  dominion  of  fixed  and  general  rules. 
None  ever  before  Mr.  Bentham  took  in  the 
whole  departments  of  legislation.  None  be- 
fore him  can  be  said  to  have  treated  it  as  a  sci- 
ence, and  by  so  treating,  made  it  one.  This 
is  his  preeminent  distinction ;  to  this  praise 
he  is  most  justly  entitled :  and  it  is  as  proud 
a  title  to  fame  as  any  philosopher  ever  pos- 
sessed." 

His  Lordship  thus  speaks  of  Mr.  Bentham's 
powers  and  attainments  :— 

"  Acute,  sagacious,  reflecting,  suspicious  to 
a  fault  of  all  outward  appearances,  nor  ever 
to  be  satisfied  without  the  most  close,  Bifting, 
unsparing  scrutiny,  he  had  an  industry  which 
no  excess  of  toil  could  weary,  and  applied 
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himself  with  an  unremiting  perseverance  to 
master  every  minute  portion  of  each  subject, 
as  if  he  had  not  possessed  a  quickness  of 
apprehension  which  would  at  a  glance  be- 
come acquainted  with  all  its  general  features. 
In  him  were  blended  to  a  degree  perhaps 
unequalled  in  any  other  philosopher,  the  love 
and  appreciation  of  general  principles,  with 
the  avidity  for  minute  details;  the  power 
of  embracing  and  following  out  general  views, 
with  the  capacity  for  pursuing  each  one  of 
numberless  particular  facts.  His  learning  was 
various,  extensive,  and  accurate.  History,  and 
of  all  nations  and  all  ages,  was  familiar  to  him, 
generally  in  the  language  in  which  it  was  recor- 
ded. With  the  poets  and  the  orators  of  all 
times  he  was  equally  well  acquainted,  though 
he  undervalued  the  productions  of  both.  The 
writings  of  the  philosophers  of  every  country 
and  of  every  age,  were  thoroughly  known  to 
him,  and  had  deeply  occupied  his  attention. 
It  was  only  the  walks  of  the  exacter  sciences 
that  he  had  not  frequented  ;  and  he  regarded 
them  very  erroneously,  as  unworthy  of  being 
explored,  or  valued  them  only  for  the  inven- 
tions useful  to  common  life  which  flowed  from 
them,  altogether  neglecting  the  pleasures  of 
scientiac  contemplation  which  form  their  main 
object  and  chief  attraction.  In  the  laws  of 
his  own  country  he  was  perfectly  well  versed, 
having  been  educated  as  a  lawyer,  and  called 
to  the  English  Bar,  at  which  his  success  would 
have  been  certain,  had  he  not  preferred  the 
life  of  a  sage.  Nor  did  he  rest  satisfied  with 
the  original  foundations  of  legal  knowledge 
which  he  had  laid  while  studying  the  system  ; 
he  continually  read  whatever  appeared  on  the 
subject,  whether  the  decisions  of  our  courts  or 
the  speculations  of  juridical  writers ;  so  as  to 
continue  conversant  with  the  latest  state  of  the 
law  in  its  actual  and  practical  administration. 
Though  living  retired  from  society,  he  was  a 
watchful  and  accurate  observer  of  every  occur- 
rence, whether  political,  or  forensic,  or  social, 
of  the  day ;  and  no  man  who  lived  so  much 
to  himself,  aud  devoted  so  large  a  portion  of 
his  time  to  solitary  study,  could  have  been  sup- 
posed to  know  so  perfectly,  even  in  its  more 
minute  details,  the  state  of  the  world  around 
him,  in  which  he  hardly  seemed  to  live,  and 
did  not  at  all  move. 

"  But  of  all  his  qualities,  the  one  that  chief- 
ly distinguished  Mr.  Bentham,  and  was  the 
most  fruitful  in  its  results,  was  the  boldness 
with  which  he  pursued  his  inquiries.  What- 
ever obstacle  opposed  his  course,  be  it  little,  or 
be  it  mighty — from  what  quarter  soever  the  re- 
sistance proceeded— with  what  feelings  soever 
it  was  allied,  be  they  of  a  kind  that  leave  men's 
judgment  calm  and  undisturbed,  or  of  a  na- 
ture to  suspend  the  reasoning  faculty  altogether, 
and  overwhelm  opposition  with  a  storm  of 
unthinking  passion — all  signified  nothing  to 
one  who,  weighing  principles  and  arguments 
in  golden  scales,  held  the  utmost  weight  of 
prejudice,  the  whole  influence  of  a  host  of 
popular  feelings,  as  mere  dust  in  the  balance, 
when  any  the  least  reason  loaded  the  other  end 
of  the  beam.    And  if  this  was  at  once  the 


distinguishing  quality  of  his  mind,  and  the 
great  cause  of  his  success,  so  was  it  also  the 
source  of  nearly  all  his  errors,  and  the  princi- 
pal obstacle  to  the  progress  of  bis  philosophy. 
For  it  often,  especially  in  the  latter  part  of 
his  life,  prevented  him  from  seeing  real  diffi- 
culties and  solid  objections  to  his  proposals  ; 
it  made  him  too  regardless  of  the  quarter  from 
which  opposition  might  proceed ;  it  gave  an 
appearance  of  impracticability  to  many  of  his 
plans  ;  and,  what  was  far  more  fatal,  it  render- 
ed many  of  his  theories  wholly  inapplicable  to 
any  existing,  and  almost  to  any  possible  state 
of  human  affairs,  by  making  him  too  generally 
forget  that  all  laws  must  both  be  executed  by, 
and  operate  upon,  men — men  whose  passions 
and  feelings  are  made  to  the  lawgiver's  hand, 
and  cannot  all  at  once  be  molded  to  his  will. 
The  same  undaunted  boldness  of  speculation 
led  to  another  and  a  kindred  error.  He  pushed 
every  argument  to  the  uttermost ;  be  strained 
each  principle  till  it  cracked ;  he  loaded  all  the 
foundations  on  which  his  system  was  built,  as 
if,  like  arches,  they  were  strengthened  by  the 
pressure,  until  he  made  them  bend  and  give 
way  beneath  the  superincumbent  weight.  A 
provision,  whether  of  political  or  of  ordinary 
law,  had  no  merit  in  his  eyes,  if  it  admitted  of 
any  exception,  or  betokened  any  bending  of 
principles  to  practical  facilities.  He  seemed 
oftentimes  to  resemble  the  mechanician,  who 
should  form  his  calculations  and  fashion  his 
machinery  upon  the  abstract  consideration  of 
the  mechanical  powers,  and  make  no  allowance 
for  friction,  or  the  resistance  of  the  air,  or  the 
strength  of  the  materials.  Among  the  many 
instances  that  might  be  given  of  this  defect,  it 
may  be  sufficient  to  single  out  one  from  his  ju- 
ridical, and  one  from  his  political  speculations. 
Perceiving  the  great  benefits  of  individual  re- 
sponsbility  in  ajudge,  he  peremptorily  rejected 
all  but  what  he  termed  single-seated  justice,  and 
would  allow  no  merit  whatever  to  any  tribu- 
nal composed  of  more,  either  for  weighing 
conflicting  evidence,  assessing  the  amount  of 
compensation,  or  reversing  the  judgments  of  a 
siugle  inferior  judge.  Holding  also  the  doc- 
trine of  Universal  Sufferage,  he  would  have  no 
exception  whatever,  and  argued  not  only  that 
women,  but  that  persons  of  unsound  mind, 
should  be  admitted  to  vote  in  the  choice  of 
representatives." 

Lord  Brougham  also  describes  the  excel- 
lence of  Mr.  Bentham  in  other  respects. 

M  An  habitual  despiser  of  eloquence,  he  was 
one  of  the  most  eloquent  of  men  when  it  pleased 
him  to  write  naturally,  and  before  he  had 
adopted  that  harsh  style,  full  of  involved  periods 
and  new  made  words,  which  how  accurately 
soever  it  conveyed  his  ideas,  was  almost  as  hard 
to  learn  as  a  foreign  language.  Thus  his  earlier 
writings  are  models  of  force  as  well  as  of  pre- 
cision ;  but  some  of  them  are  also  highly 
rhetorical ;  nor  are  the  justly  celebrated  "  De- 
fence of  Usury"  and  '*  Protest  against  Law 
Taxes/'  more  finished  models  of  moral  de- 
monstration than  the  Address  to  the  French 
National  Assembly  on  Colonial  Emancipation 
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is  of  an  eloquence  at  once  declamatory  and  I 
argumentative.  The  peculiar  manner  of  scru- 
tinizing every  subject,  into  which  he  latterly  ( 
fell,  which,  indeed,  he  adopted  during  the 
greater  portion  of  his  life,  and  which  has  been 
happily  enough  termed  the  "  exhaustive  mode," 
was  little  adapted  to  combine  with  eloquence, 
or  with  any  kind  of  discussion  calculated  to 
produce  a  great  popular  effect ;  for  it  consisted 
in  a  careful  examination  of  every  circumstance 
which  could  by  any  possibility  affect  either  side 
of  a  given  question,  and  it  gave  the  same  ex- 
pansion to  all  considerations,  however  varying 
in  point  of  importance ;  whereas,  to  convince 
or  to  strike  an  audience,  or  a  cursory  reader, 
nothing  can  be  more  essentially  necessary  than 
the  selection  of  the  more  important  objects, 
and  making  them  stand  boldly  out  in  relief 
above  the  rest.  Another  consequence  of  his 
addiction  to  this  method  was,  that  it  impaired  his 
strength  both  of  memory  and  of  reasoning.  He 
investigated  with  a  pen  in  his  hand,  trusted  to 
his  eye  as  much  as  to  his  recollection,  and 
enfeebled  his  powers  of  abstract  attention 
pretty  much  as  analysts  are  apt  to  become  less 
powerful  reasoners  and  investigators  than  geo- 
metricians. It  thus  happened  that  although  he 
disliked  conversation  in  which  more  than  one 
joined,  confining  himself  to  a  te'te-a-te'te,  or 
what  he  termed  "  single-handed  conversation,*' 
he  exceedingly  disrelished,  at  least  for  the  last 
thirty  years  of  his  life,  anything  like  argument, 
preferring  anecdote,  or  remark,  or  pleasantry, 
in  which  last  he  was,  though  sometimes  happy, 
yet  often  unsuccessful.  But,  as  not  unfre- 
quently  happens,  he  felt  far  more  jealous  of  any 
disrespect  shewn  to  the  jokes  with  which  bis 
latter  writings  were  filled,  than  of  any  dissent 
from  his  reasonings,  although  the  former  were 
for  the  most  part  overlaboured,  far-fetched,  and 
lumbering. 

"  It  was  a  result  of  similar  prejudices  that 
made  him  undervalue  not  only  eloquence,  but 
poetry ;  and  he  was  wont  to  express  his  thank- 
fulness that  we  should  never  see  any  more 
Epic  poems.  That  he  might  greatly  prefer 
other  exertions  of  original  genius  to  those 
which  have  produced  the  wonders  of  song,  is 
easily  understood.  But  that  he  should  deny 
the  existence  of  the  pleasure  derived  from 
works  of  imagination,  or  question  the  reality 
of  the  desire,  or  refuse  it  gratification,  seems 
wholly  incomprehensible,  and  only  the  more 
so,  because  his  whole  theory  of  motives  pro- 
ceeds upon  the  assumption,  that  man's  consti- 
tution leads  him  to  take  delight  in  certain  en- 
joyments ;  and  no  one  surely  can  doubt  the 
fact  of  the  fine  arts  giving  pleasure — pleasure, 
too,  of  a  refined,  not  of  a  gross  description. 
Nor  could  the  devotion  of  some  men's  talents 
be  rationally  grudged,  when  it  was  considered 
how  few  those  are  whom  such  pursuits  could 
ever  withdraw  from  severer  studies,  and  how 
often  they  are  persons  in  whom  such  studies 
would  find  ungenial  dispositions." 

Of  Mr.  Bentham's  moral  character  and  pri- 
vate habits  Lord  Brougham  thus  writes— 
"  His  honesty  was  unimpeachable,  and  his 


word  might  upon  any  subject,  be  taken  as 
absolutely  conclusive,  whatever  motives  he 
might  have  for  distorting  or  exaggerating  the 
truth.  But  he  was,  especially  of  late  years, 
of  a  somewhat  jealous  disposition — betrayed 
impatience  if  to  auother  was  ascribed  any  part 
whatever  of  the  improvements  in  jurispru- 
dence, which  all  originated  in  his  own  labours, 
but  to  effect  which  different  kinds  of  men 
were  required — and  even  showed  some  dis- 
inclination to  see  any  one  interfere,  although  as 
a  coadjutor,  and  for  the  furtherance  of  his  own 
designs.  It  is  said  that  he  suffered  a  severe 
mortification  in  not  being  brought  early  in  life 
into  parliament;  although  he  must  have  felt 
that  a  worse  service  never  could  have  been  ren- 
dered to  the  cause  he  had  most  at  heart,  than  to 
remove  him  from  his  own  peculiar  sphere  to  one 
in  which,  even  if  he  had  excelled,  he  yet  never 
could  have  been  nearly  so  useful  to  mankind. 
It  is  certain  that  he  showed,  upon  many  occa- 
sions, a  harshness  as  well  as  coldness  of  dis- 
position towards  individuals  to  whose  unremit- 
ting friendship  he  owed  great  obligations ;  and 
his  impatience  to  see  the  splendid  reforms, 
which  his  genius  had  projected  accomplished 
before  his  death,  increasing  as  the  time  of  his 
departure  drew  nigh,  made  him  latterly  regard 
even  his  most  familiar  friends  only  as  instru- 
ments of  reformation,  and  gave  a  very  unami- 
able,  and  indeed  a  revolting  aspect  of  callous- 
ness to  his  feelings  towards  them.  For  the 
sudden  and  mournful  death  of  one  old  and  truly 
illustrious  friend,  he  felt,  as  he  expressed,  no 
pain  at  all;  towards  the  person  of  a  more 
recent  friend  he  never  concealed  his  disrespect, 
because  he  disappointed  some  extravagant 
hopes  which  he  had  formed  that  the  bulk  of  a 
large  fortune,  acquired  by  honest  industry, 
would  be  expended  in  promoting  parliamentary 
influence  to  be  used  in  furthering  great  politi- 
cal changes.  Into  all  these  unamiable  features 
of  his  character,  every  furrow  of  which  was 
deepened,  and  every  shade  darkened  by  increa- 
sing years,  there  entered  nothing  base  or  hypo- 
critical. If  he  felt  little  for  a  friend,  he  pre- 
tended to  no  more  than  he  felt.  If  his  senti- 
ments were  tinged  with  asperity  and  edged 
with  spite,  be  was  the  first  himself  to  declare  it ; 
and  no  one  formed  a  less  favourable  or  a  more 
just  judgment  of  his  weakness  than  he  himself 
did,  nor  did  any  one  pronounce  such  judgments 
with  a  severity  that  exceeded  the  confessions  of 
his  own  candour.  Upon  the  whole  then,  while 
in  his  public  capacity,  he  presented  an  object 
of  admiration  and  of  gratitude,  in  his  private 
character  he  was  formed  rather  to  be  respected 
and  studied  than  beloved." 


TRANSFER  OF  SHARES  IN  JOINT- 
STOCK  COMPANIES. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 

I  was  glad  to  see  an  article  on  the  transfer  of 
shares  in  joint-stock  companies  in  a  recent 
number  of  the  Observer,  and  I  think  a  succes- 
sion of  them  would  be  very  useful  to  the  pro- 
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fession.  There  is  an  immense  number  of 
shares  now  scattered  all  over  the  country,  and 
almost  exclusively  through  the  agency  of 
brokers,  who  cannot  be  expected  to  know  any 
thing  of  law,  or  to  trouble  their  heads  about 
any  thing  beyond  their  commission.  I  foresee 
abundant  litigation  as  a  probable  result  of 
transfers  of  this  description  of  property  being 
effected  by  persons  unskilled  in  the  law,  and 
the  probability  that  every  member  of  our  pro- 
fession will  be  consulted  on  some  point  or 
other  arising  out  of  these  transactions. 

In  the  first  place,  there  is  not  a  single  com- 
pany in  which  the  shares,  not  legally  trans- 
ferrable  until  the  act  of  incorporation  was  ob- 
tained, have  not  been  transferred  over  and 
over  again  by  the  mere  delivery  of  the  scrips, 
the  original  subscriber  never  conceiving  that 
he  remained  liable  in  respect  of  the  shares  so 
sold  by  him  until  after  the  act  passed.  The 
then  holder  became  the  registered  proprietor, 
either  on  his  own  application,  or  by  a  transfer 
in  the  mode  prescribed  by  the  act  from  the 
original  subscriber.  When  the  act  has  re- 
ceived the  royal  assent,  the  original  subscribers 
are  the  company ;  but  it  commonly  happens 
that  not  half  of  such  subscribers  at  that  period 
hold  a  single  share.  The  practice  has  been 
for  the  directors  to  issue  advertisements,  calling 
on  the  "holders"  of  the  scrips  to  come  in  and 
exchange  them  for  certificates  under  the  seal 
of  the  company ;  and  the  parties  who  answer 
this  call  are  registered  as  the  proprietors  of 
the  shares,  in  lieu  of  the  subscribers  to  whom 
they  were  originally  allotted.  After  a  certain 
time  the  register  is  considered  as  complete, 
and  is  sealed ;  and  the  result  is,  that  all  shares 
in  respect  of  which  no  claims  come  in  for  re- 
gistration remain  registered  in  the  names  of 
the  original  subscribers,  though  they  may  have 
been  sold  and  resold  a  hundred  times. 

It  would  seem  very  doubtful  whether  the 
original  subscriber  is  released  by  the  registra- 
tion of  a  new  proprietor  under  such  a  claim ; 
for  the  power  to  sell  is  conferred  by  the  act, 
and  the  mode  and  form  of  transfer  is  pre- 
scribed by  the  act.  By  that  form  the  pur- 
chaser engages  to  hold  the  shares  **  subject  to 
the  several  conditions  on  which  (the  seller) 
holds  the  same  immediately  before  the  execu- 
tion hereof."  Excepting  in  the  cases  of  title 
by  death,  maniage,  bankruptcy,  or  insolvency 
of  the  original  subscriber,  it  is  very  doubtful 
how  far  a  registration,  on  the  mere  application 
of  the  holder,  could  discharge  the  first  sub- 
scriber,  or  confer  a  legal  title  on  the  party  so 
registered. 

It  has,  I  believe,  been  decided,  in  an  action 
by  the  directors  for  the  amount  of  a  call 
against  such  a  proprietor,  who  chanced  to 
have  paid  a  former  call,  that  he  was  thereby 
precluded  from  denying  his  ownership,  and  a 
verdict  passed  for  the  company ;  but  if  such 
shares  eventually  became  worth  a  considerable 
premium,  how  is  the  title  of  the  original  pro- 
prietor to  be  impeached,  or  resisted,  on  his 
paying  up  all  the  calls  and  interest  provided 
for  by  the  act  i  So  loosely  are  these  transac- 
tions performed  on  the  Exchange,  that  it  is 


every  day's  practice,  on  the  purchase  of  shares, 
for  the  brokers,  on  paying  the  price,  to  obtain 
the  delivery  of  the  certificates  and  a  transfer 
executed  by  the  seller  to  the  purchaser,  who 
never  registers  the  transfer,  excepting  for  the 
purpose  of  a  sale  at  a  profit,  with  the  view  of 
steering  clear  of  all  calls  and  responsibility  if 
the  stock  falls  in  value.  It  behoves  every 
seller  to  require  the  execution  of  the  transfer 
by  the  purchaser,  and  to  see  a  memorial  of  it 
properly  registered ;  otherwise  he  parts  with 
all  the  profit  that  may  accrue  on  the  shares, 
and  continues  liable  for  all  the  loss. 

There  is  a  point  to  which  I  am  desirous  of 
calling  the  atteution  of  yourself,  and  of  your 
readers  most  skilled  in  such  matters.   It  is  a 
very  prevailing  notion  that  the  directors  of 
joint-stock  companies  are  bound  to  register 
every  transfer  of  shares  produced  to  them  in  a 
regular  form,  and  duly  executed  by  the  seller 
and  the  purchaser ;  and  that  thev  cannot  ob- 
ject to  take  the  transferee  as  the  new  pro- 
prietor on  the  ground  of  poverty.    It  is 
alleged  that  in  these  acts  of  incorporation, 
generally,  the  proprietor  of  shares  is  em- 
powered to  sell — that  the  transfer  is  to  be  in  a 
given  form — that  a  memorial  of  the  transfer  is 
to  be  entered  in  a  book  kept  for  the  purpose- 
that  until  such  memorial  shall  have  been  re- 
gistered the  seller  shall  remain  liable,  and  the 
purchaser  shall  not  be  entitled  to  profits  or  to 
vote— and  that  the  directors,  therefore,  on 
these  provisions  being  complied  with,  cannot 
exercise  any  discretion.   If  this  be  law,  all  the 
precautions  taken  by  the  legislature,  in  the 
case  of  railways  for  instance,  to  secure  the 
completion  of  the  undertaking  for  the  benefit 
of  the  public  and  the  land-owners  on  the  line, 
before  it  confers  compulsory  powers  of  taking 
land,  are  utterly  vain  j  for  after  every  man's 
land  has  been  cut  through,  and  turned  upside 
down,  in  the  event  of  a  bad  harvest,  a  panic  in 
the  money  market,  or  of  any  other  adverse 
circumstance  which  may  materially  depress 
the  stock,  and  create  a  desire  amongst  the 
shareholders  to  relieve  themselves  from  further 
responsibility,  they  might  all  transfer  their 
shares  into  the  hands  of  mere  paupers,  and 
put  an  end  to  the  undertaking.    I  should  con- 
ceive, upon  general  principles,  that  the  direc- 
tors had  an  undoubted  right  to  refuse  to  re- 
gister a  transfer  to  any  individual  obviously 
and  notoriously  incompetent  to  pay  up  the 
remaining  instalments  on  the  shares  proposed 
to  be  transferred ;  and  even  if  the  transfer  had 
been  regularly  completed,  it  is  clear  that  the 
former  proprietor  would  not  be  still  held 
liable,  on  the  ground  of  fraud,  if  it  could  be 
shewn  that  no  bond  fide  consideration  was 
given— that  he  was  cognizant  of  the  incom- 
petency of  the  transferee — and,  consequently, 
that  the  real  object  of  the  transfer  was^mani- 
fest. 

I  wished  to  have  noticed  some  other  points, 
but  must  not  trespass  further  upon  your  space 
at  present.  A  Subscriber. 

[We  shall  be  glad  to  receive  the  further 
remarks  of  our  able  correspondent.  Ed.] 
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ON  LEGAL  DISCUSSION  SOCIETIES. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 

I  have  read  with  much  pleasure  the  letter  con. 
tained  in  your  Number  of  the  10th  Aug.  as  to 
Legal  Discussion  Societies,  and  after  upwards 
of  forty  years'  experience  I  can  safely  say  that 
they  are  productive  of  great  advantage.  It 
happened  to  me,  that  when  the  stump  duty  of 
100/.  was  proposed  to  be  laid  on  the  admission 
of  attorneys  by  Mr.  Pitt,  the  Articled  Clerks 
in  the  metropolis  made  great  exertions  to 
throw  the  proposed  duty  on  the  articles  instead 
of  the  admissions,  and  their  exertions  having 
been  crowned  with  success,  the  committee  of 
clerks  then  formed  themselves  into  a  Legal 
Discussion  Society,  which  was  kept  up  for 
about  three  years,  and  having  been  a  member 
of  it,  I  can  truly  state  that  I  derived  great  ad- 
vantage from  it. 

1  found  that  when  a  young  man  first  began  to 
offer  his  sentiments,  he  felt  totally  unequal  to  it, 
and  was  unable  to  arrange  his  thoughts,  or  even 
to  give  them  utterance,  or  to  cite  the  cases  he 
had  collected  for  his  argument.  In  a  short 
time,  however,  the  difficulties  he  first  encoun- 
tered were  overcome;  and  notwithstanding  the 
short  time  the  society  existed,  each  member 
acquired  the  habit  of  searching  for  cases,  se- 
lecting and  arranging  the  principles  or  points, 
and  delivering  his  sentiments  without  em- 
harassment.  This  habit  I  have  cultivated  in 
my  progress  through  life,  and  I  do  not  hesitate 
to  state  that  much  of  a  successful  career  is 
ascribable  to  the  society  to  which  I  have 
alluded. 

Besides, this  advantage,  I  derived  great  assist- 
ance from  Euclid's  Elements,  Watts's  Logic, 
Paley's  Philosophy,  and  Locke  on  the  Human 
Understanding ;  and  it  was  one  of  the  plans 
I  adopted  before  and  after  I  commenced  busi- 
ness, to  work  every  morning  a  problem  in 
Euclid,  which  tended  to  clarify  the  under- 
standing, produce  reflection,  preserve  order, 
and  prepare  the  mind  for  the  professional 
difficulties  and  complexities  likely  to  he  en- 
countered in  the  course  of  the  day.  I  there- 
lore  earnestly  recommend  the  society  to  the 
serious  consideration  of  those  \ounir  men  and 
articled  clerks  who  wish  to  succeed  in  their 
profession.  An  Old  Solicitor. 


DUTIES  OF  ATTORNEYS  TO  THEIR 
ARTICLED  CLERKS. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

Having  seen  in  your  valuable  journal  of  the 
10th  August,  a  letter  from  a  gentleman  rela- 
tive to  the  duties  of  solicitors  to  their  arti- 
cled clerks,  I  think  it  would  be  a  great  in- 
justice to  the  solicitors  in  this  part  of  the 
country,  to  one  of  whom  I  am  articled,  if  such 
an  epistle  were  to  pass  unnoticed.  Although 
the  writer  of  that  letter  brings  himself  and  a 
companion  forward  as  instances  of  what  he 


asserts,  together  with  the  echoed  voices  of 
hundred  besides ;  yet  I  cannot  but  think  that 
he  has  formed  a  very  harsh  opinion  against  the 
profession,  and  also  against  the  gentleman 
whom  he  has  bound  himself  to  serve.  G.  P. 
has  taken  the  liberty  to  denounce  the  gene- 
rality of  attorneys  as  self-interested,  and  in- 
attentive to  their  articled  clerks.  As  far  as  I 
can  judge,  Sir,  I  can  only  say,  that  in  the  Mid- 
land counties  the  solicitors  do  not  keep  their 
articled  clerks  ignorant  of  practice;  but,  on 
the  contrary,  allow  them  to  draw  drafts  when 
they  have  been  in  the  office  three  years,  (for  I 
myself  have  not  been  that  time,  and  have  drawn 
several,)  and  they  are  there  considered  worthy 
of  occupying  a  far  more  "  honourable  stool " 
than  that  in  the  copyist's  office.  The  solicitors 
in  this  part  of  the  country,  let  me  inform  G.  P., 
are  more  liberal  and  consistent,  and  their  arti- 
cled  clerks  more  independent  than  those  he  has 
represented.  He  says  there  is  nothing  but  drud- 
gery, — that  a  clerk  cannot  go  out  on  pleasure, — 
in  fact,  from  his  description,  I  have  come  to 
the  conclusion  that  they  are  the  most  extra- 
ordinary set  of  individuals  any  body  ever  heard 
of.  1  think,  Mr.  Editor,  people  should  be 
careful  how  and  what  they  write  concerning 
such  things,  lest  their  remarks  tend  only  to 
degrade  the  profession  ;  and  though  the  mo- 
tive from  which  that  letter  has  been  written 
may  have  a  sincere  and  laudable  desire  of  still 
greater  improvement,  yet  I  conceive  that  your 
correspondent  has  formed  his  opinion  too 
hastily,  and  by  including  all  in  the  blame,  he 
has  much  exaggerated  the  case,  and  done 
great  injustice. 

A  Constant  Reader. 


the 

LAW  OF  JOINT  INTERESTS. 


CHAPTER  I. 

Sect.  1. 

Joint-tenancv,  tenancy  in  common,  and  co- 
parcenary, denote  the  quality  of  estates.  By 
the  quantity  of  estate,  must  be  understood  the 
extent  of  it;  but  by  the  quality  here  the  manner 
in  which  the  right  of  enjoyment  is  to  be  exer- 
cised, as  whether  absolutely,  solely,  in  com- 
mon, coparcenary,  or  joint-tenancy.  There  is 
the  same  division  of  estates  in  equity  as  at  law, 
and  they  may  be,  consequently,  either  several 
or  undivided.  Sir  Edward  Coke  ranks  copar- 
cenary as  the  most  honourable  of  undivided 
ownerships,  for  coparceners  claim  by  descent, 
which  is  by  act  of  law  and  right  of  blood. 
However,  I  think  it  may  be  admitted,  that 
joint-tenancy  developes  kot  c(oxw,  the  nature 
of  undivided  estates,  as  distinguished  from  sole 
ownerships.  (Co.  Litt.  lf)2«;  1  Prest.  Estates, 
7,  22;  2Bla.  Com.  102,  and  note  by  Hov.j 
Butl.  Co.  Litt.  290 £.) 

It  may  be  said  to  be  a  spring  of  the  juridical 
fountain  of  this  country.  There  is  no  custom 
requisite  to  prove  it,  and  no  custom,  that  I 
know  of,  by  which  it  is  not  allowed,  or 
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abridged.  The  lex  mercatoria,  indeed,  does 
not  recognise  it ;  but  that  is  not  a  particular 
custom,  but  an  integral  part  of  the  law  itself. 
(12  Mod.  15;  Lofft.  385;  2  Stark.  Evid.  257.) 
By  this,  I  mean  the  common  law,  or  Lex 
non  scripta,  of  this  country.  The  Spiritual 
Courts,  as  governed  by  the  civil  law,  are  no 
criterion  on  this  point.  The  Courts  of  Com- 
mon Law  and  Equity  will  not  be  guided  by 
those  Courts  or  their  doctrines;  ana  whatever 
objection  the  latter  may  have  to  the  rules  of 
the  common  law  (as  the  doctrine  of  joint- 
tenancy)  they  will  be  preserved  and  upheld. 
(2  P.  Wms.  34t\  529 ;  3  ib.  1,  14  j  i  Atk. 
460,  and  note;  1  Salk.  311 ;  1  Eq.  Ca.  Ab. 
249 ;  2  ib.  425.) 

Joint-tenancy  appears  to  be  created  where 
the  same  interest  in  real  or  personal  property 
is,  by  the  agency  of  the  party,  passed  by  the 
same  matter  of  conveyance  or  claim,  in  solido, 
and  not  as  merchandize,  or  for  purposes  of 
speculation,  to  two  or  more  persons  in  the 
same  right,  either  simply,  or  by  construction 
or  operation  of  law  jointly. 

On  the  death  of  one  joint-tenant  the  whole 
estate  accrues  to  the  survivor,  jure  accrescendi. 
This  jus  accrescendi  holds  place  as  well  in 
equity  as  at  law.  Equitable  estates,  therefore, 
are  subject  to  joint-tenancy  and  its  properties. 
The  trust  as  well  as  the  term  passes  to  the 
survivor;  and  if  the  estate  of  two  joint-tenants 
is  assigned  in  trust  for  them,  or  such  a  trust  is 
raised  by  implication,  the  equitable  interest 
ensues  the  nature  of  the  former  legal  estate, 
{Aston  v.  Smallman,  3  Vera.  656 ;  2  P.  Wms. 
529,  per  M.  R. ;  4  Bac.  Ab.  Guill.  ed.  478; 
Toller's  Exors.  453,  454;  K.  v.  Williams, 
Bunb.  342;  4  Com.  Dig.  Estates,  67;  1  Eq. 
Ca.Ab.  5,  38;  I  Atk.  467 ;  15Ves.  365.) 

But  both  the  Courts  of  Law  and  Equity  dis- 
favour this  mode  of  holding  property  bene- 
ficially. 

During  the  feudal  rigour,  however,  and  when 
assurances  were  simple,  joint-tenancy  was 
found  to  be  most  useful.  It  was  adopted 
to  prevent  dower  and  curtesy  attaching.  It 
avoided  wardship,  primer  seisin,  and  other 
feudal  imposts  of  the  same  description;  for 
the  title  by  survivor  is  paramount.  A  con- 
veyance was  made  to  the  father  and  son,  or  to 
several  co-trustees,  of  whom  the  interested 
owner  was  one,  and  a  descent  avoided.  By 
the  recent  Dower  Act,  no  title  of  dower  affects 
a  joint  estate,  whether  legal  or  equitable. 
(Prest.  Abst.  370;  Co.  Litt.  30  a,  183  a,  by 
Thomas,  789.)  (5  Rep.  3;  1  Rep.  78 ;  14  Vin. 
Ab.  484 ;  Litt.  s.  45 ;  note  by  Butl.  330 ;  4  Bac. 
Ab.  454;  Roper.  Husband  &  Wife,  525; 
Mvght's  case,  8  Rep.;  Summers  case,  13  Rep. 
24 ;  3  Salk.  367 ;  Hayes's  Conv.  42;  3  &  4  W.  4, 
c.  105,  s.  2.) 

At  this  day,  as  respects  trust  estates,  joint- 
tenancy  is  very  convenient ;  as  formerly  it  was 
usual  to  infeoff  several  jointly  to  reinfeoff,  lest, 
if  there  were  only  one  feoffee,  by  his  death  an 
incapacity  might  arise.  So,  it  is  observed, 
that  it  is  convenient  to  give  a  trust  or  mort- 
gage estate  to  several  as  joint- tenants,  lest  the 
estate  should  devolve  to  an  infant  heir,  or  lest 


the  name  of  one  shonld  be  mistaken.  (1  Rep. 
78;  10  Jarm.  Byth.  6,  and  32  note,  2  ed.; 
Points  in  Conv.  110;  Rits.  Max.  99;  Freem. 
by  Hov.  10.) 

So,  where  a  person  out  of  the  kingdom 
wishes  to  sell  an  estate,  the  jus  accrescendi 
among  the  trustees  obviates  the  inconvenience 
which  might  otherwise  ensue  on  the  death  or 
incapacity  of  one.    (Rits.  Max.  7-) 

Before  the  late  statute,  if  it  were  difficult  to 
obtain  the  acknowledgment  of  a  vouchee,  it 
was  usual  to  make  two  or  more  tenants  to  the 
pracipe  as  joint-tenants,  since,  if  one  died,  the 
proceedings  would  not  be  impeded.  So  in  the 
case  of  demandants.   (3  &  4  W.  4,  c.  74; 

 ,  demt.,  4  Taunt.  101;  Norris,  demt., 

5  Taunt.  73.) 

The  rules  of  joint-tenancy  are  fully  applic- 
able to  trustees  at  law ;  and  many  cases  and 
points  stated  hereafter  with  respect  to  joint- 
tenancy,  have  arisen  in  cases  where  trustees 
are  concerned.  {Per  Lord  Alvanley,  3  Bos.  & 
Pull.  409;  11  East,  288.) 

Even  where  persons  are  beneficially  in- 
terested as  joint-tenants,  they  having  the 
power  of  taking  their  respective  shares  in  cer- 
tainty during  their  lives,  run  a  very  fair  risk; 
but  the  difficulty  is,  that  parties  are  not  gene- 
rally aware  that  they  stand  in  such  a  situation. 

However,  we  hear  of  agreements  between 
parties  that  the  property  of  each  shall  mutually 
pass  to  the  survivor,  or  of  parties  making  wills 
in  favour  of  each  other:  agreements  which 
are  supported  in  equity.  (3  Ves.  402 ;  Roper 
on  Legacies,  662 ;  Hinckley  v.  Simons,  4  Ves. 
161 ;  5  Burr.  2803.) 

So  of  a  Tontine  Society,  where  all  the  shares 
are  as  a  joint  stock  and  accrue  to  the  surviving 
subscribers,  which  per  Littledale,  J.,  is  nothing 
more  than  an  agreement  that  the  subscribers 
should  become  as  joint-tenants,  and  is  not 
within  the  mischief  to  be  prevented  by  6  G.  1, 
c.  18.  (Nockels  v.  Crosby,  13  Barn.  &  Cress. 
814.) 

Anciently  joint-tenancy  was  favoured  be- 
cause it  did  not  induce  fractions  of  estates. 
(Holt,  C.J.,  1  Ld.  Raym  622;  Lord  Chancel- 
lor, 1  Ves.  sen.  13;  12  Car.  2,  c.  24.) 

And  now,  for  the  purpose  of  limitation,  it  is 
much  more  facilitous  than  a  tenancy  in  com- 
mon, unless  cross-remainders  are  expressed  or 
implied.  There  are  other  advantages  deriv- 
able from  a  joint-tenancy,  which  may  be  hero- 
after  observed.  Suffice  it  to  say,  that  the  law 
itself  adopts  it  in  some  cases,  as  in  the  cases 
of  executors,  assignees  in  bankruptcy,  and 
others,  though  they  differ  in  some  respects 
from  a  simple  joint-tenancy.   (2  Eden,  333.) 

Sect.  2. 

I. — To  create  joint-tenancy  the  same  interest 
must  be  given  to  the  parties. 

As  to  the  nature  of  the  interest :— Property 
which  may  be  held  in  severalty  may  be  held  in 
joint-tenancy  or  tenancy  in  common  generally; 
but  in  coparcenary  heritable  property  only.  In 
the  former,  therefore,  estates  of  any  quantity 
or  length  of  duration,  and  personal  property 
of  any  description,  down  to  choses  in  action 
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and  contracts,  and  as  to  real  estate,  whether 
vested,  in  possession,  reversion,  remainder, 
contingency,  expectancy,  or  in  right,  may  be 
held  in  joint-tenancy.  (2  Com.  37,  102,  188; 
Thos.  Co.  Litt.  163 a;  Watkins's  Conv.  8  ed. 
96,101;  F.C.R.310;  11  Mod.  108;  Tucker- 
man  v.  Jejferies,  Holt.  Rep.  370;  Co.  Litt. 
181  *,  182  a;  2  M.  &  Sel.  76;  7  Bing.  337; 
14  Vin.  Ab.  472;  3  Salk.  74,  205.) 

If  it  is  not  sufficiently  conclusive  from  what 
is  said  by  Sir  Edward  Coke  and  Mr.  Hargrave, 
that  Littleton  allows  of  a  joint-tenancy  in  fee 
simple,  it  may  be  visibly  apparent  in  sect.  280, 
where  it  is  said,  "  of  whom  the  survivor  shall 
have  the  whole  in  fee  simple,'7  &c.  (Co.  Litt. 
180  a,  and  note ;  Litt.  s.  277,  280.) 

The  mention  of  "  their  heirs  "  appears  to 
have  been  regarded  with  too  much  strictness. 
It  means  not  a  strict  limitation,  but  that  the 
estate  is  to  be  absolute.  (4  Bac.  Ab.  Guill.  ed. 
492.) 

A  limitation  to  two  men  or  two  women,  and 
the  heirs  of  their  bodies  ( per  formam  doni),  is 
d  i  tferent.  There  there  are  two  distinct  inherit- 
ances in  either  case,  and  not  the  same ;  and  lex 
spectat  natures  ordinem.  As  Littleton  says,  "  the 
law  gives  to  them  such  an  estate  as  is  reason- 
able, according  to  the  form  of  the  gift ;  viz.  to 
the  heirs  which  the  one  shall  beget  of  his 
body  by  any  wife,  and  so  of  the  other,  and 
therefore  by  necessity  of  reason  they  have  seve- 
ral inheritances."  But  the  donees  have  a  joint 
estate  for  life.  (2  Com.  188 ;  vide  2  Stra.  12 ; 
2  Vern.  645,  and  infra;  Litt.  s.  283;  Co.  Litt. 
133  b.) 

Husband  and  wife  are  but  one  person  in 
law.  An  estate  to  them  and  the  heirs  of  their 
bodies,  or  the  heirs  of  the  body  of  the  husband 
or  the  wife,  &c.  give  respectively  but  one 
estate  tail.  ( Vide  Robinson  v.  fVharrey,  2  Sir 
W.  Black.  728 ;  S.  C.  I  Wils.  125, 154,)  <tf  infra. 

II. — Among  joint-tenants  an  identity  of  in- 
terest is  required:  so  of  coparceners.  But 
tenants  in  common  do  not  require  an  unity  of 
interest :  one  may  have  a  fee  simple ;  another 
an  estate  tail ;  and  a  third  for  years,  in  the 
common  property.  Whereas  a  "freehold  can- 
not stand  in  jointure  with  a  term  of  years ;  nor 
an  estate  in  fee  simple  with  one  in  tail.  But, 
as  to  the  land  itself,  joint-tenancy  differs  from 
coparcenary,  for  the  latter  may  nave  unequal 
shares  therein,  as  a  daughter  and  two  grand- 
daughters taking  in  right  of  a  deceased 
daughter.  (2  Com.  187;  2  Prest.  Abst.  68; 
Litt.  s.  241,  313 ;  Co.  Litt.  187a;  Thos.  n.  to 
165  by  180  ft.) 

Lord  Hardwicke  has  remarked,  that  though 
an  estate  in  common  may  be  held  by  unequal 
shares,  yet  it  cannot  be  by  uncertain  shares ; 
and  this  was  lately  solemnly  decided:  for  that 
it  is  essential  that  it  should  appear  on  the  face 
of  the  instrument  creating  it  what  the  specific 
interest  of  each  tenant  is,  as  appears  by  the 
various  writs  giving  remedies  to  tenants  in 
common,  all  of  which  define  the  shares  in- 
tended to  be  recovered.  The  question  arose 
on  a  devise  of  so  much  property  to  A.  as  the 
man  she  should  marry  possessed,  and  no  more. 
{Jones  v.  Hancock,  4  Dowl.  145,  Gibbs,  C.  J.) 


It  has  been  also  held,  that  a  contract  for  a 
tenancy  in  common  is  so  entire  that  a  Court  of 
Equity  will  not  decree  a  specific  performance 
as  to  one  moiety,  a  decree  being  improper  as 
to  the  other.  {Attorney  General  v.  Day,  Suppl. 
by  Belt,  Ves.  sen.  121.) 

A  limitation  to  two  and  the  heirs  or  heirs  of 
the  body  of  one  of  them,  creates  e  joint- tenancy 
for  life.  We  shall  have  occasion  hereafter  to 
notice  this  kind  of  limitation. 

The  J  ate  statute  abolishing  real  actions 
(3  &  4  W.  4,  c.  27)  must  render  more  easy  the 
question  as  to  where  there  is  a  joint-tenancy 
of  a  right. 

It  is  very  clear  that  there  may  be  a  joint- 
tenancy  of  a  right :  as  if  two  joint-tenants  be 
disseised  and  one  dies,  the  survivor  shall  have 
the  whole  right  to  the  tenancy.  (14  Vin.  Ab. 
476,  524;  Bro.  Joint- tenants,  pi.  13;  4  Com. 
Dig.  Estates,  65 ;  8  Rep.  85 ;  Litt.  s.  630.) 

Sir  Edward  Coke  lays  it  down  that  a  right 
of  action  and  a  right  of  entry  may  stand  in 
jointure,  the  parties  being  able  to  join  in  a 
writ  of  right.  (Co.  Litt.  187*,  237  b;  Thos. 
note  to  188  a;  14  Vin.  Ab.  509.) 

But  a  right  of  action  and  a  bare  right  of 
entry  cannot  stand  in  jointure  with  a  freehold 
and  inheritance  in  possession.  (Co.  Litt.  367a, 
337a  &  *.) 

That  a  reversion  on  a  freehold  cannot  stand 
in  jointure  with  a  freehold  and  inheritance  in 
possession :  as  if  tenant  for  life  grant  his  estate 
to  one  of  two  joint-tenants  reversioners.  (Co. 
Litt.  367  a,  337  a— *,  183a,  Harg.  n.  62,  and 
192  *;  fViscofs  case,  2  Rep.  60.) 

If  one  of  two  joint-tenants  of  a  rent  disseise 
the  tenant,  it  is  a  severance  of  the  jointure  at 
the  time,  for  the  moiety  of  the  rent  is  sus- 
pended by  the  unity  of  possession,  and  cannot 
stand  in  jointure  with  the  other  moiety ;  and 
it  is  a  rule  that  nihil  de  re  accrescit  ei  qui  nihil 
in  re  quando  jus  accresceret  habet.  {Co.  Litt. 
187*,  188  a.) 

Further,  that  in  all  cases  where  the  joint- 
tenants  pursue  one  joint  remedy,  and  one  is 
summoned  and  severed  and  the  other  recovers, 
he  that  is  severed  shall  enter  with  him ;  other- 
wise where  the  remedies  are  several.  (Co. 
Litt.  187*,  188  a,  and  299*.) 

The  same  accruer  of  right  in  cases  of  joint- 
tenancy  in  chattels  real  or  personal  holds 
place.   (Co.  Litt.  182  a.)  R.  C.  S. 

[To  be  continued.'] 


SUPERIOR  COURTS. 


&0rtr  C&ancellar'*  Court. 

PRACTICE. — LEAVE  TO  AMEND. — LACHES. 

The  Court  will  nut  give  leave  to  amend  his 
bill  to  a  plaintiff'  who  has  not  taken  any  step 
in  the  prosecution  of  his  suit  for  an  unrea- 
sonable length  of  time  after  anstcers  put  in, 
and  can  give  no  satisfactory  explanation  of 
the  delay. 

Mr.  Monro  moved  to  discharge  an  order  of 
the  Vice  Chancellor,  giving  the  plaintiff  leave 


Digitized  by  Google 


364 


Superior  Courts:  Lord  Chancellor;  Queen's  Bench. 


to  amend  his  bill  under  the  following  circum- 
stances: The  bill  was  filed  in  1836  against 
three  defendants,  two  of  whom  put  in  their  an- 
swers in  January,  1837-  The  plaintiff's  present 
solicitor  knew  well  what  was  contained  in  these 
answers,  for  it  was  he  that  prepared  one  of 
them.  The  answers  were  acquiesced  in,  and  no 
step  was  taken  in  the  prosecution  of  the  suit 
until  last  March,  when  the  plaintiff  gave  no- 
tice of  an  application  for  leave  to  amend  his 
bill.    That  application  was  made  to  Master 
Lynch,  who  declined  to  grant  it,  conceiving, 
as  the  fact  was,  that  he  had  no  jurisdiction. 
There  was  a  motion  last  February  for  produc- 
tion of  documents,  and  it  was  not  then  stated 
that  it  became  necessary  to  amend  the  bill.  It 
was  now  alleged  that  the  amendments  were 
consequent  upon  the  inspection  of  the  docu- 
ments ;  but  the  affidavits  did  not  state  that  the 
amendments  became  necessary  by  reason  of 
any  thing  in  the  documents.   Ihe  solicitor 
states  that  the  amendments  were  engrossed 
long  since,  but  his  conducting  clerk  having 
left  him,  they  lay  neglected  in  the  office  on  that 
account.  There  is  no  ground  for  this  indul- 
gence.   The  only  case  bearing  on  this  subject 
is  fValmsky  v.  Froude,  a  and  that  is  in  our 
favor. 

Mr.  Wigram  for  the  plaintiff.— The  only 
question  is,  whether  the  plaintiff  is  to  be  al- 
lowed to  proceed  with  the  existing  suit,  or  to 
be  driven  to  file  a  new  bill,  which  he  must  do 
if  this  application  he  granted.     The  Vice 
Chancellor  thought  it  better  to  allow  the  ex- 
isting suit  to  go  on.    It  is  true  that  two  of  the 
defendants  put  in  their  answers  two  years  ago  ; 
but  they  never  took  any  steps  to  dismiss  the 
bill  for  want  of  prosecution.    There  was  neg- 
lect on  both  sides.   The  plaintiff  took  up  the 
suit  iu  the  stage  in  which  it  had  been  left  since 
January  183/.   The  plaintiff  sufficiently  ex- 
plained the  cause  of  the  delay  on  his  part. 
Mr.  Raphael,  his  first  solicitor,  died,  and  his 
present  solicitor  after  making  himself  ac- 
quainted with  the  btate  of  the  cause  by  read- 
ing and  examining  very  voluminous  papers, 
caused  a  motion  to  be  made  last  February  for 
the  production  of  documents  referred  to  in 
the  answers,  which  were  ordered  and  produced 
accordingly  in  the  Master's  office.   There  the 
solicitor  had  to  go  to  peruse  these  documents, 
from  which  he  discovered  good  grounds  for 
amending  the  bill. 

The  Lord  Chancellor. — Why  was  the  cause 
allowed  to  sleep  from  January  1837,  when  the 
two  answers  put  in  were  acquiesced  in  ?  What 
is  to  become  of  the  13th  of  the  general  orders  ? 

Mr.  Wigram.— The  Court  has  a  discretion 
to  dispense  with  the  strict  letter  of  the  new  or- 
ders, according  to  circumstances.  The  de- 
fendants did  not  take  this  objection  when  the 
plaintiffs  moved  for  the  production  of  the 
documents.  They  required  some  time  to  ex- 
amine them  in  order  to  see  what  amendments 
ought  to  be  made.  No  lime  was  lost  since  ; 
so  that  there  was  no  ground  for  this  objection 
now  that  did  not  exist  then.   There  was  no 


replication  in  this  case,  so  that  Wahmley  v. 
Froude  does  not  apply.  The  delay  for  two 
years  was  common  to  both  sides.  The  plain- 
tiff is  not  able  to  explain,  because  his  solicitor 
died.  All  the  parties  are  poor,and  it  will  be 
highly  inconvenient  if  they  must  begin  a  new 
suit. 

The  Lord  Chancellor. — These  cases  depend 
upon  the  circumstances  of  each  case.  The 
orders  and  rules  of  Court  are  not  to  be  dis- 
pensed with,  even  by  tbeCourt,  without  cogent 
reason.    It  is  the  duty  of  solicitors  to  be  dili- 
gent in  the  prosecution  of  their  cases :  and  the 
object  of  the  new  orders  was  mainly  to  keep 
them  to  their  duty,  and  to  prevent  tlie  ruinous 
delay  to  which  parties  were  subject.  The 
13th  new  order  is  peremptory,  not  to  be 
dispensed  with  by  the  master ;  and  for  that 
reason  application  is  made  here  to  the  discre- 
tion of  the  Court  to  dispense  with  the  exigency 
of  the  order.  I  find  this  bill  was  filed  in  1836 ; 
two  of  the  defendants  put  in  their  answers  in 
January  1837  ;  and  up  to  February  1839  the 
cause  is  allowed  to  sleep  without  one  word  of 
explanation  of  the  cause  of  delay.    It  is  no 
excuse  for  the  plaintiff's  delay  that  the  de- 
fendants took  no  steps.    That  is  a  circum- 
stance that  may  affect  the  costs,  but  the  prac- 
tice of  the  Court  will  not  permit  this  delay, 
which  is  not  explained  in  the  affidavits.  The 
answer  of  the  third  defendant  may  have  been 
kept  back  for  the  purpose  of  this  application. 
It  is  incumbent  on  the  Court  to  protect  and 
enforce  the  general  orders  regulating  the  prac- 
tice of  the  Court.    If  I  were  to  grant  this  ap- 
plication, I  should  be  destroying  the  orders. 

Altreev.Horden  and  others.    Sittings  at  Lin- 
coln's Inn,  August  8th,  1839. 


HUSBAND 


©uren'rf  »cnc&. 

[Before  the  Four  Judges.] 

AND    WIPE. — CHATTELS 
JOINDER  OF  PARTIES. 


REAL.— 


a  Russ.  &  Myl.  334. 


Where  a  husband  is  possessed  of  a  term  of 
pears  in  right  of  his  wife,  he  may  bring 
ejectment  against  the  under-tenant  either 
in  his  own  name  or  jointly  with  his  wife. 
Mr.  Piatt  moved  for  a  rule  to  shew  cause 
why  the  verdict  given  for  the  plaintiff  in  this 
case  should  not  be  set  aside  and  a  nonsuit  en- 
tered.   This  was  an  action  of  ejectment,  an" 
was  tried  before  Lord  Denman  at  Westminster 
at  the  sittings  after  Easter  Term.   The  de- 
mise in  the  declaration  was  laid  on  the  10th  of 
September  1838,  and  possession  was  claimed 
on  the  ground  of  a  forfeiture  for  not  insuring 
aiu!  not  repairing.   The  lessor  of  the  plaintiff 
claimed  title  as  being  possessed  of  the  rever- 
sion under  several  mesne  demises  from  tbe 
original  lessee  of  the  term.    Iu  1786  a  lease 
was  granted  by  J.  White  to  Evans  and  Tim- 
mins.    In  September  of  the  same  year  tbey  let 
to  one  Shepherd  for  the  whole  of  the  term* 
wanting  ten  days,  and  then  on  the  llth  ot 
November  1789  thev  assigned  the  reversion 
to  one  George  Pilbeam.   On  the  20th  of  De- 
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cetnber  1823  probate  was  granted  of  his  will, 
by  which  he  devised  to  his  widow  the  rever- 
sion of  the  premises  in  question.  In  Febru- 
ary 1824  the  widow  made  a  will,  devising  the 
property  to  her  daughter.  The  daughter  was 
the  wife  of  the  plaintiff  Pen  fold,  and  he  was 
appointed  under  the  mother's  will  sole  execu- 
tor. The  objection  to  the  form  of  stating  the 
demise  was,  that  it  was  laid  as  in  him  alone, 
whereas  the  wife  ought  to  have  been  joined ; 
since  what  title  he  possessed  was  so  possessed 
by  him  in  right  of  his  wife.  When  that  objec- 
tion was  taken  at  the  trial  the  lessor  of  the 

Elaintiff  in  order  to  meet  it  proved  a  deed  poll 
y  Mrs.  Pilbeam,  in  which  she  gave  to  W. 
Penfold,  but  nevertheless  in  trust  for  his  wife 
and  not  subject  to  his  debts,  all  and  singular 
the  goods,  chattels,  plate,  jewels,  leases, 
money  in  the  funds  &c,  then  belonging  to  her 
the  donor.  It  was  then  submitted  that  that 
deed  did  not  get  rid  of  the  objection,  for  that 
even  by  that  deed  he  did  not  derive  title  in 
bimseU  except  through  his  wife.  [Mr.  Justice 
Pattexon. — Why  not  ?  The  interest  left  to  his 
wife  was  a  chattel  interest,  which  be  had  a 
right  to  take  into  his  own  hands,  and  he  has 
exercised  his  right.]  [Mr.  Justice  Littledale. 
— In  Co.  Litt.,»  it  is  said,  "  so  the  husband  in 
his  lifetime  may  dispose  of  all  the  wife's  interest 
by  grant  or  demise.  So  if  he  recover  them  in 
his  own  name,  it  is  a  disposition  of  the  pro- 
perty." That  shews  that  he  may  recover  chat- 
tels real  belonging  to  the  wife  in  his  own 
name.]  But  Bacon's  Abridgment b  shews  that 
where  husband  and  wife  are  joint  tenants  of  a 
term,  they  must  join  in  ejectment,  for  this  is 
something  which  would  survive  to  the  wife. 
Mr.  Justice  Patteson. — They  may  join,  but 
need  not ;  if  they  do,  the  declaration  will  not 
be  bad  on  that  account,  nor  will  it  if  they  do 
not.] 

Per  Cwr.—  There  is  no  ground  for  this  ap- 
plication The  husband  can  maintain  the  action 
in  his  own  name,  though  the  right  to  maintain 
would,  if  he  were  dead,  survive  to  the  wife. 

Rule  refused. — Doe  d.  Penfold  v.  Conway, 
T.T.I  839.   Q.  B.F.J. 


APPRAISEMENT.— STAMP  ACTS. — RIGHT  OF 
ACTION. 

An  appraiser  may  maintain  an  action  for 
work  and  labour  in  preparing  an  appraise- 
ment, although  he  has  not  delivered  th 


it- 


appraisement  within  fourteen  days  after 
making  the  same,  according  to  the  provi- 
sions of  the  46  Geo.  3,  c.  43,  *.  8. 

This  was  an  action  for  work,  labour,  and 
materials  in  preparing  an  appraisement.  The 
plea  stated  that  before  the  defendant  became 
iudebted  to  the  plaintiff  in  the  sum  mentioned 
in  the  declaration,  the  plaintiff  was  an  appraiser, 
and  that  the  plaintiff  sought  to  recover  the  sum 
stated  for  appraising  some  property  at  his  re- 

"»  Co.  Litt.  351,  a. 
b  Tit.  Baron  &  Feme,  c.  2. 


quest,  and  that  the  plaintiff  did  not  make  an 

appraisement  in  writing,  &c,  and  did  not 
deliver  the  same  within  fourteen  days  after 
making  the  same,  according  to  the  provisions 
of  the  statute*  There  was  a  special  demurrer 
to  this  plea. 

Mr.  Smirke,  in  support  of  the  demurrer. — 
The  plea  here  is  clearly  bad,  because  it  puts 
forward  the  non-delivery  of  the  appraisement 
within  fourteen  days  as  a  substantive  defence 
to  the  action.  There  is  nothing  which  makes 
the  delivery  within  that  period  a  condition 
precedent  to  the  right  of  suing.  The  statute 
directs  the  delivery  within  that  time,  but  it 
does  not  go  on  to  say  that  unless  such  delivery 
is  made  the  party  making  the  appraisement 
shall  not  recover  for  his  labour.  The  party 
omitting  to  conform  to  the  provisions  of  the 
statute  is  merely  liable  to  a  penalty.  The  pro- 
vision is  not  intended  for  the  protection  of  the 
employer,  but  solely  for  that  of  the  revenue. 
That  appears  clearly  from  the  9th  section, 
which  makes  the  person  paying  for  an  ap- 
praisement not  duly  stamped  liable  to  a 
penalty  of  20/.  But  that  section  does  not 
refer  to  the  delivery  within  fourteen  days, 
which  shews  how  much  a  mere  matter  of 
regulation  that  part  of  the  former  provision 
must  be  deemed.  In  all  cases  of  this  kind  the 
Courts  have  held  that  the  imposing  a  penalty 
for  doing  or  not  doing  a  certain  thing  was  in- 
dependent of  the  right  of  action  to  which  the 
person  who  did  it  or  left  it  undone  might  be 
entitled. 

Mr.  Henderson,  in  support  of  the  plea. — The 
argument  on  the  other  side  amounts  to  this, 
that  if  the  appraisement  is  delivered  at  all  it 
makes  no  difference  whether  it  is  delivered 
within  the  fourteen  days  or  not,  but  that  the 
action  is  at  all  events  maintainable  after  any 
delivery  has  taken  place.  That  argument  can- 
not be  maintained.  The  whole  of  the  8th  sec- 
tion must  be  taken  together.  The  duly  stamp- 
ing is  there  one  of  several  things  required  to 
be  done.  But  it  is  no  more  required  than  is 
the  delivery  within  fourteen  days.  There  is 
not  in  that  section  any  distinction  whatever 
between  them.  If  therefore,  as  it  is  admitted, 
the  want  of  a  proper  stamp  would  prevent  the 
plaintiff  from  recovering,  so  will  the  non- 


a  46  Geo.  3,  c.  43,  s.  8,  by  which  it  is  en- 
acted, '*  that  every  appraiser  shall  set  down, 
&c.  every  appraisement  made  by  him  or  any 
person  for  him,  and  the  full  amount  thereof, 
and  within  fourteen  days  after  the  making 
thereof  deliver  the  same  to  his  employer  so 
written,  &c,  duly  stamped  according  to  the 
provisions  of  this  act,  on  pain  of  forfeiting  for 
any  neglect  therein,  or  for  delivering  any 
appraisement,  &c.  not  duly  stamped  as  afore- 
said, the  sum  of  50/." 

Sect.  9  enacts,  "  that  no  person  who  shall 
employ  any  appraiser  to  make  any  appraise- 
ment shall  make  any  compensation  for  any 
such  appraisement  unless  the  same  shall  be 
written  on  paper,  &c,  duly  stamped,  on  pain 
f  of  forfeiting  20/." 
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delivery  within  the  limited  time.  Both  things 
•re  equally  directed  by  the  statute.  They  are 
imperatively  required  by  its  provisions,  which 
in  fact  make  them  conditions  precedent  to  the 
right  of  action.  This  is  shewn  by  the  9th  sec- 
tion, which  actually  makes  the  person  paying 
for  an  improperly  stamped  appraisement  liable 
to  a  penalty.  There  is  no  distinction  of  the 
sort  now  set  up  between  the  consequences  of 
disobedience  to  the  provisions  of  the  revenue 
laws  and  the  provisions  of  any  other  statutes. 
The  supposed  distinction  is  founded  on  the 
case  of  Brown  v.  Duncan,*  but  that  case  was 
explained  and  restricted,  if  not  overruled,  in 
Cope  v.  Rowlands*  in  which  the  decision  was 
altogether  made  to  depend  on  the  question 
whether  the  statute  was  meant  to  prohibit  the 
contract.  It  is  meant  to  do  so  here.  This 
last  case  revived  the  doctrine  which  had  been 
long  previously  laid  down  in  Bensley  v.  Big- 
nold*  where  it  was  held  that  if  a  statute 
directed  a  thing  to  be  done  it  must  be  done, 
or  the  right  of  action  would  not  exist,  A 
printer  was  there  prohibited  from  recovering 
tor  work  or  materials  because  he  had  not 
affixed  his  name  to  a  pamphlet,  pursuant  to 
the  39  Geo.  3,  c.  79.  [Lord  Denman,  C.  J. — 
There  the  printing  it  without  the  name  was  an 
illegal  act  in  itself.]  So  it  is  contended  here 
that  the  delivery  of  the  appraisement  after  the 
fourteen  days  was  an  illegal  act.  [Mr.  Justice 
Patteson. — Does  that  alone  make  it  illegal  ? 
The  stamp  is  to  be  put  on  when  it  is  written, 
but  may  not  the  acts  authorising  the  sub- 
sequent stamping  of  instrument*  apply?  and 
may  not  this  instrument  be  stamped  at  any 
time  ?  and  then  may  not  the  provisions  as  to 
its  delivery  apply  to  the  fourteen  days  after 
stamping?]  That  cannot  be  so,  for  the  dif- 
ferent parts  of  this  section  are  all  connected 
together.  Even  if  there  was  a  penalty  speci- 
fically attached  to  the  non-delivery  within 
fourteen  days,  the  loss  of  the  right  of  action 
would  not  thereby  be  supplied.  The  principle 
is  thus  broadly  stated  by  Mr.  Justice  Baytey, 
in  Bensley  v.  Bignold:  "  Where  a  provision  is 
enacted  for  public  purposes,  I  think  that  it 
makes  no  difference  whether  a  thing  be  pro. 
hibited  absolutely  or  only  under  a  penalty. 
The  public  have  an  interest  that  the  thing 
shall  not  be  done."  It  is  clear  that  in  this 
case  the  law,  with  a  view  to  protect  the  pub- 
lic, required  certain  things  to  be  done,  and  its 
directions  not  having  been  complied  with,  this 
action  is  not  maintainable,  and  the  plea  is 
therefore  good. 

Mr.  Smirke,  in  reply. — This  sort  of  case 
seems  to  have  been  expressly  described  by 
Mr.  Baron  Parke,  in  delivering  the  judgment 
of  the  Court  in  Cope  v.  Rowlands,  where  his 
Lordship  said,e  "  In  Brown  v.  Duncan  and 
IVetherell  v.  Jones,f  both  cases  of  violation  of 
the  revenue  laws,  the  particular  contract  sued 
on  was  held  not  to  be  interdicted  j"  and  he 


b  10  Barn.  &  Ores.  93. 

c  2  Mee.  &  Wels. ;  2  Gale,  231 . 

a  5  Barn.  &  Aid.  335. 

c  2  Gale,  233.         f  3  B.  &  Aid.  221. 


afterwards  spoke  of  "  a  regulation  attaching 
to  the  plaintiff  personally  and  affecting  him 
with  the  penalty  for  the  purpose  only  of 
securing  the  duty,"  as  something  distinct 
from  the  prohibition  of  any  thing  for  the  pur- 
pose of  public  protection.  The  true  rule  for 
deciding  this  case  is  to  be  found  in  these  oh- 
servations.  The  provision  here  is  a  mere 
regulation  affecting  the  plaintiff*  personally. 
He  may  be  liable  to  a  penalty,  but  there  is 
nothing  to  deprive  him  of  his  right  of  action. 

Lord  Denman,  C.  J. — There  is  nothing  in 
this  statute  to  prohibit  a  man  from  recovering 
if  he  should  not  deliver  the  appraisement  till 
after  fourteen  days  have  expired,  though  he 
may  be  liable  to  a  penalty  if  he  does  not 
deliver  it. 

Per  Cur. — Judgment  for  tbe  plaintiff.— 
Saunders  v.  Morgan,  T.  T.  1839.   Q.  B.  F.  J. 


erc&eottf  r  of  $Ica4. 

EJECTMENT. — DETERMINING  TENANCY.— 
NOTICE  TO  QUIT. 

Where  a  motion  is  made  that  the  tenant  thall 
enter  into  the  undertaking  and  recognisance 
referred  to  in  1  Geo.  4,  c.  87,  1,  the  affi- 
davit must  shew  that  the  tenancy  was  deter- 
mined by  a  regular  notice  to  quit, 

Roberts  shewed  cause  against  a  rule  obtained 
by  Martin,  calling  upon  the  tenant  to  give  the 
undertaking  and  enter  into  the  recognizance 
mentioned  in  the  statute  1  Geo.  4,  c.  87,  s.  1. 
An  objection  was  taken  to  the  affidavit  that 
it  did  not  shew  a  sufficient  termination  of  tbe 
tenancy.  It  alleged  that  the  tenancy  was  de- 
termined "  by  a  certain  notice  to  quit  given  to 
the  said  defendant." 

Parke,  B.— The  affidavit  is  defective  in  not 
alleging  the  notice  to  be  regular.  * 

Alderson,  B.—It  would  have  been  better  if 
the  time  when  the  notice  was  given  had  been 
stated. 

Rule  discharged. — Doe  d.  Topping  v.  Boast, 
T.  T.  1839.  Excheq. 


TRIAL  BEFORE  SHERIFF,  AND  EXECUTION  IN 
VACATION. — SUGGESTION. 

A  cause  having  been  tried  by  writ  of  trial, 
and  execution  having  issued  in  vacation : 
Held,  that  the  defendant  might  apply  in  the 
ensuing  term  to  enter  a  suggestion  to  de- 
prive the  plaintiff  of  costs,  and  that  a  pre- 
vious order  to  stay  proceedings  was  un- 
necessary. 

Evans  shewed  cause  against  a  rule  obtained 
by  R.  V.  Richards,  to  enter  a  suggestion  on 
the  roll  to  deprive  the  plaintiff  of  cost*  under 
the  Bath  Court  of  Requests  Act  (48  Geo.  J. 
c.  xvn).  It  appeared  that  the  cause  had  been 
tried  on  the  16th  of  May,  and  a  verdict  returned 
for  the  plaintiff.  On  the  18th  final  judgment 
was  signed,  and  the  present  rule  had  been  ob- 
tained on  thc22d  of  the  same  month.  « tvas 
submitted  that  the  motion  came  too  late.  " 
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was  provided  by  the  statute  3  &  4  W.  4,  c.  43, 
a.  18,  that  at  the  return  of  any  writ  of  trial 
costs  should  be  taxed,  judgment  signed,  and 
execution  issued  forthwith,  unless  the  sheriff 
should  certify  under  his  hand,  upon  such  writ, 
that  judgment  ought  not  to  be  signed  until 
the  defendant  should  have  had  an  opportunity 
to  apply  to  the  Court  for  a  new  trial,  or  un- 
less a  Judge  of  any  of  the  Courts  should  think 
fit  to  order  that  judgment  or  execution  should 
be  stayed  until  a  day  named.  Here  there  was 
neither  certificate  nor  order,  and  the  plaintiff 
was  entitled  to  sign  judgment  and  issue  execu- 
tion forthwith.  NichoUs  v.  Chambers,  1  C.  M. 
&  R.  385.  The  principle  of  Baddley  v.  Oliver, 
1  D.  P.  C.  598,  where  it  was  laid  down  that 
where  a  Judge  of  Assize  ordered  that  the 
plaintiff  should  hare  execution  within  a  limited 
period,  the  defendant  was  not  precluded  by  the 
fact  of  execution  having  issued,  from  applying 
to  the  Court  in  the  next  Term  for  liberty  to 
enter  a  suggestion,  was  admitted,  but  it  was 
urged  that  the  case  of  a  writ  of  trial  was  dif- 
ferent, because  the  defendant  might  there 
apply  to  a  Judge  to  stay  the  execution  if  he 
thought  fit.  Formerly,  under  the  old  prac 
tice,  a  suggestion  could  not  be  entered  after 
final  judgment.  Calvert  v.  Everard,  5  Al.  & 
Sel.  510. 

Richards,  in  support  of  the  rule,  contended 
that  the  old  practice  could  not  apply  to  such 
a  case  as  the  present,  where  the  proceedings 
were  under  the  Writ  of  Trial  Act,  because,  if 
it  did,  the  party  would  have  no  opportunity  of 
making  such  an  application  as  the  present. 
Until  the  verdict  was  entered  the  defendant 
could  not  know  whether  the  case  fell  within 
the  Court  of  Requests  Act  or  not. 

Lord  Abinger,  C.  B. — This  rule  must  be 
made  absolute.  Trials  before  the  sheriff  are 
put  on  the  same  footing  as  trials  at  nisi  prius 
»by  the  3  &  4  W.  4,  c.  42,  s.  18. 

Alderson,  B  — It  has  been  already  decided 
that  a  suggestion  may  be  entered  after  execu- 
tion, where  it  has  taken  place  under  a  Judge's 
order;  and  I  cannot  see  the  distinction  be- 
tween that  case  and  a  case  of  a  trial  before  the 
sheriff. 

Rule  absolute.— Johnson  v.  real,  T.  T.  1839. 
Excheq. 


8TATUTE  OF  FRAUDS. — SPECIAL  PLEA. 

It  is  not  necessary  that  a  defence  of  no  con- 
tract in  writing,  under  the  Statute  of 
Frauds,  shall  be  specially  pleaded. 

Martin  had  obtained  a  rule  in  this  case  for 
setting  aside  the  verdict  which  had  been  found 
for  the  plaintiff.  It  was  an  action  of  assumpsit, 
and  the  declaration  stated  that  the  plaintiffwas 
possessed  of  a  certain  messuage  or  dwelling- 
house,  situate,  &c,  held  by  him  as  tenant  to 
one  J.  G.  for  the  residue  of  a  certain  term  of 
seven  years,  three  of  which  remained  unex- 
pired, and  that  before  the  time  of  the  agree- 
ment thereinafter  mentioned  there  were  cer- 
tain repairs  necessary  to  be  done  in  the  said 
messuage,  which  the  plaintiffwas  then  about  to 


cause  to  be  done ;  and  therefore  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the 
defendant,  would,  on  the  completion  of  the 
said  repairs,  give  up  and  relinquish  possession 
of  the  said  messuage  and  dwelling-house  to  the 
said  defendant,  and  would  suffer  and  permit 
him  to  become  the  tenant  thereof  for  the  un- 
expired residue  of  the  said  term ;  the  defen- 
dant then  promised  the  plaintiff  to  give  10/. 
towards  the  amount  of  dilapidations  to  be 
ascertained  by  a  surveyor;  the  declaration 
then  went  on  to  allege  that  the  plaintiff  did 
relinquish  and  deliver  up  possession  of  the 
said  dwelling-house  to  the  defendant,  and  that 
the  defendant  entered  into  possession  of  the 
same,  and  became  and  was  tenant  thereof  for 
the  residue  of  the  unexpired  term,  and  that 
although  the  dilapidations  were  ascertained  by 
a  surveyor,  yet  that  he  refused  to  pay  the  10/. 
The  defendant  pleaded  the  general  issue — non 
assumpsit.  At  the  trial,  the  plaintiff  proved 
the  agreement  by  parol  testimony ;  but  it  was 
objected  on  the  part  of  the  defendant  that  the 
declaration  disclosed  a  contract  for  an  interest 
in  land  within  the  4th  section  of  the  29  Car.  2, 
c.  3,  and  that  in  order  to  render  it  valid  there 
should  be  a  memorandum  or  note  in  writing. 
A  verdict  having  been  found  for  the  plaintiff, 
the  present  rule  had  been  obtained. 

Piatt  shewed  cause,  and  contended  that  the 
defendant,  by  his  pleading  non  assumpsit  only 
had  admitted  the  facts  of  his  possession  of  the 
premises,  and  that  the  dilapidations  were  ascer- 
tained, and  the  only  point  therefore  which  re- 
mained for  decision  was  that  as  to  whether  he 
had  agreed  to  pay  the  10/.  The  case  therefore 
was  clearly  not  within  the  Statute  of  Frauds. 
fnman  v.  Stamp,  1  Stark.  12,  was  in  point. 

Martin,  contra. — This  was  a  contract  con- 
cerning an  interest  in  land,  within  the  4th 
section  of  the  Statute  of  Frauds,  and  the 
plaintiff  was  bound  to  prove  a  valid  contract  in 
writing.  The  whole  of  the  agreement  alleged 
by  the  declaration  was  put  in  issue  by  the  plea. 

Parhe,  B. — Supposing  this  to  be  a  contract 
within  the  statute,  is  the  defence  available 
under  the  general  issue? 

Martin.— In  Elliott  v.  Thomas,  3  M.  &  W. 
1/0,  it  was  admitted  that  the  defence  of  no 
valid  contract  under  the  1/th  section  need  not 
be  pleaded. 

Parke,  B. — The  provisions  of  the  17th  and 
4th  sections  are  materially  distinguishable. 

Martin. — It  was  clearly  intended  by  the  sta- 
tute that  in  order  to  charge  a  party  with  any 
contract  within  the  4th  section,  some  written 
evidence  should  be  produced.  The  cases  of 
tVelford  v.  Deazeley,  3  Atk.  503 ;  IFhitchurch 
v.  Bevis,  2  B.  &  C.  559 ;  Coles  v.  Treothick, 
9  Ves.  234;  Jackson  v.  Lotee,  1  Bing.  9; 
Lilley  v.  Heicitt,  11  Price,  594  ;  Lysaght  v. 
Walker,  5  Biigh,  N.  S.  1,  were  also  in  point. 

Lord  Abinger,  C.  B  — I  think  that  this  must 
be  considered  to  be  a  contract  for  some  in- 
terest in  land  within  the  meaning  of  the  4th 
section  of  the  statute.  At  first  I  was  inclined 
to  think  that  it  was  a  mere  agreement  to  re- 
linquish possession  of  the  premises,  but  upon 
looking  at  the  declaration,  I  find  that  the  de- 
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fendant  could  not  become  tenant  of  the  pre- 
mises  without  a  proper  assignment.  A  sur- 
render of  the  plaintiff's  interest  would  not 
make  him  so.  Then*  <a3vtfi6  «tafuje  requires 
that  such  a  contract  as  tins  should  be  in  writ- 
ing, a  question  arises  whether  the  defence  set 
up  is  available  under  the  plea  here  pleaded. 
The  inclination  of  my  opinion  is  that  the  de- 
fence need  not  be  specially  pleaded  under  the 
New  Rules,  but  I  will 
that  point. 


New  Rules,  but  I  will  take  time  to  consider 


Parke,  B. — I  am  of  the  same  opinion.  The 
declaration  is  framed  upon  an  executory  con. 
tract,  and  under  the  plea  of  non  assumpsit  that 
must  be  proved.  Under  the  terms  of  the  con- 
tract, "  that  the  plaintiff  would  suffer  and  per- 
mit the  defendant  to  become  tenant  for  the 
said  residue  of  the  term,"  the  defendant  could 
not  become  tenant  without  a  regular  assign- 
ment.  The  contract  then  is  one  for  an  interest 
in  land,  and  ought  to  be  in  writing.  As  to  the 
second  point,  in  reference  to  the  necessity  of 
pleading  the  statute,  I  concur  with  the  learned 
Chief  Baron. 

Cur.  adv.  vtdt. 

Parie,  B.,  delivered  the  judgment  of  the 
Court  at  the  Sittings  after  Term.   The  ques- 
tion here  for  consideration  depends  upon  the 
construction  to  be  put  upon  the  New  Rules; 
and  the  subject  is  one  on  which  there  has  been 
considerable  difference  of  opinion  in  the  pro- 
fession.   No  doubt,  before  the  New  Rules, 
such  proof  as  is  here  contended  should  have 
been  given  would  have  been  necessary,  but 
the  rule  of  H.  T.  4  W.  4,  {Assumpsit,  I  &  3,) 
having  limited  the  operation  of  the  plea  of 
non  assumpsit  many  allegations  in  the  record 
are  now  admitted  by  that  plea  which  formerly 
were  required  to  be  proved,  and  many  matters 
of  defence  must  now  be  pleaded  specially  which 
before  that  time  might  have  been  given  in  evi- 
dence under  the  general  issue.    Before  those 
rules  the  plaintiff  was  bound  under  the  plea  of 
non  assumpsit  to  prove  all  the  material  aver- 
ments in  his  declaration,  and  the  defendant 
was  at  liberty  not  merely  to  disprove  the  case 
set  up,  but  to  shew  that  the  contract  had  since 
been  broken  or  was  void  in  law,  or  even  that 
from  subsequent  circumstances  all  cause  of 
action  was  at  an  end.    The  object  of  the  New 
Rules  was  to  remove  those  inconveniences,  and 
with  that  view  those  relating  to  assumpsit  re- 
stricted the  general  issue  by  limiting  its  opera- 
tion in  actions  on  a  special  contract  to  a  denial 
of  the  promise,  so  as  to  exclude  all  defences  in 
confession  and  avoidance.    In  the  present  case 
the  question  is,  whether  the  memorandum  in 
writing  required  by  the  4th  section  of  the  Sta- 
tute of  Frauds,  which  was  formerly  a  necessary 
part  of  the  plaintiff's  proof,  is  still  so  ?  The 
Court  are  of  opinion  that  it  is.    Under  the 
former  state  of  things  the  plaintiff  was  bound 
to  prove  the  existence  of  such  a  writing,  and 
as  it  is  necessary  now  to  prove  tbe  same  allega- 
tions as  formerly,  unless  where  altered  by  the 
New  Rules,  this  allegation  must  still  be  con- 
sidered as  put  in  issue  by  the  plea  of  non 
assumpsit,  as  there  is  nothing  in  the  New 
Rules  to  alter  the  evidence  required  in  a  case 


of  this  nature.  It  was  contended  that  this 
defence  ought  to  have  been  pleaded  under  the 
third  rule,  AMhewinfi^taiaoniract  to  be  void, 
or  voi^a|>le3ftpoin|«j!law^  But  we  think  the 
meaning  ortnat  rule  fs  onfyto  require  certain 
matters  on  which  the  defendant  means  to  rely, 
sucUdas  usury,  fraud,  and  such  like,  to  be  spe- 
cially pleaded,  and  does  not  interfere  with  the 
proof  to  jhe  required  in  tjte  first  instance  from 
the  plaintiff.  Ave7  therefore  think  that  the 
writing  required  bv  the  4th  section  ought  to 
have  been  produced  in  this  case,  and  that  the 
rule  must  be  made  absolute.  The  Courts  have 
intimated  an  opinion  that  it  might  be  neces- 
sary to  prove  a  note  in  writing  under  the  17th 
section  of  the  statute.  The  case  of  Elliott  v. 
Thomas  shews  that  where  the  Statute  of  Frauds 
requires  a  writing,  such  writing  must  be  proved 
under  the  general  issue. 

Rule  absolute. — Batterman  v.  Hayes,  T.  T. 
1839.  Excheo. 


THE  EDITOR'S  LETTER  BOX. 

We  understand  that  the  Colonial  Courts 

require  persons  who  wish  to  practise  therein  to 
be  first  admitted  in  one  of  the  Superior  Courts 
in  England  ;  and  we  presume  that  in  order  to 
act  as  a  Notary  Public  the  applicant  must  shew 
his  faculty  granted  at  Doctors'  Commons.  ' 

We  are  somewhat  in  arrear  with  our  corres- 
pondents, but  must  give  the  Law  Statutes  as 
early  as  practicable.  .■   t.  , 

The  work  mentioned  by  a  correspondent, 
containing  opinions  on  Law  Reporting,  will 
be  acceptable ;  and  if  he  will  favour  us  with  it, 
the  subject  shall  be  noticed. 


The  Legal  Almanac,  Remembrancer,  and 
Diary  for  1840,  the  contents  of  which  will  be 
peculiarly  adapted  for  the  Profession,  will  be 
published  in  October. 

The  following  works  have  lately  been  pub- 
lished by  the  Proprietors  of  the  Legal  Observer  : 

The  Practical  Man,  or  Pocket  Companion  for 
Solicitors,  Valuers,  and  Owners  of  Property  :  com- 
prising Precedents,  Rules,  Tables,  Calculations, 
<&c.,  in  those  Matters  of  Professional  and  General 
Business  requiring  attention  when  reference  can- 
not be  had  to  the  Library.  By  Rolla  Rouse,  qf 
the  Middle  Temple,  Esq.  Third  Edition,  with 
numerous  and  material  additions.  Price  ts»  6V. 
cloth.  :><;fffi  \$ 

Copyhold  and  Court-Keeping  Practice  j  .  with 
nearly  Two  Hundred  Precedents,  and  the  Act  for 
the  Amendment  of  the  Laws  with  respect  to  Wills!; 
intended  not  only  for  use  in  the  office  of  tbe  more 
experienced  Practitioner,  but  simplified  in  auck-a 
manner  as  to  enable  a  Town  or  Country  Solicitor;, 
previously  unacquainted  with  Copyhold  or  Court- 
Keeping  Practice,  to  transact  with  ease  all'  the 
Genera]  Business  in  Admissions,  Purchases,  Sales, 
Mortgages,  Annuities,  Leases,  Trusts  for  Benefit 
of  Creditors,  Bankruptcy,  Insolvency,  Wills,  Par- 
titions, Enfranchisement  Heeds  and  Values,  Court- 
Keeping,  Adjustment  of  Fines,  Fees,  &c.  &c.  By 
Rolla  House,  of  the  Middle  Temple,  Esq.  Price  10*. 
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Quod maifis  ad  nos 


Pertinet,  et  nescire  malum  est,  ajotamus. 

Horat. 


STATE  OF  CRIME 

IN 

THE  PROVINCES. 


Wk  now  resume *  the  consideration  of  the 
Report  of  the  Constabulary  Force  Com- 
mittee, with  reference  to  the  state  of  crime 
in  the  provinces ;  and  we  shall  enquire  what 
protection  there  is  for  property  conveyed  by 
the  highways. 

We  have  seen  that  both  life  and  property 
is  in  the  present  day  but  little  endangered 
from  open  violence  on  the  highway :  but  we 
shall  shew  that  property  is  exposed  on  one 
great  class  of  highways — canals,  to  syste- 
matised  petty  thefts,  of  great  importance  in 
the  aggregate.  We  have  great  reason  to 
think  that  a  more  lawless  class  of  men  do 
not  exist  than  the  canal  boatmen ;  the 
causes  being,  the  facility  of  committing 
crime,  and  the  little  danger  of  its  being 
punished.  We  have  now  to  prove  these 
serious  charges,  as  to  which  a  great  deal  of 
evidence  has  been  taken  by  the  commis- 
sioners. The  lines  of  canals  are  protected 
by  no  kind  of  police.  Mr.  Dowling,  the 
Police  Commissioner  at  Liverpool,  says, 
**  the  bales  are  opened,  boxes  and  cases  are 
broken  open  and  plundered,  and  it  is  so  well 
done,  that  the  discovery  is  almost  a  matter 
of  impossibility,  until  they  arrive  at  their 
destination/'  and  this,  where  goods  are  ex- 
ported abroad,  may  not  be  for  six  or  eight 
months.  "  The  packages  that  go  abroad 
are  packed  by  hydraulic  presses,  and  so  firm 
as  to  form  an  arch,  so  that  the  centre  when 
drawn  out,  will  not  decrease  the  bulk  of  the 
whole."  The  seals  are  taken  off  and  re- 
plenished. The  pieces  are  taken  out  of  the 
bales  by  a  tackle  fixed  in  the  mast,  and  the 

*  See  ante.  p.  321. 
vol.  xvin.— wo.  547. 


goods  are  drawn  out  of  the  centre  of  the 
bale,  leaving  an  arch  by  which  the  bale  ap- 
pears complete.  "This  is  done  on  the 
canal,  where  there  are  no  houses  near,  and 
no  persons  present  but  the  boatmen,  and 
they  all  share  in  the  plunder"  All  the  great 
canal  carriers  corroborate  this  statement. 
"  We  are  aware  "  says  Messrs  Kenworthy, 
"  that  there  has  been  for  a  number  of  years 
a  system  of  very  small  depredations — pilfer- 
ages that  it  is  almost  impossible  for  us,  or 
for  the  owners  of  the  goods  to  detect." 
"  We  are  also  aware  that  there  are  people 
who  do  receive  these  things  from  the  boat- 
men." "  Houses  "  say  the  Commissioners, 
"  for  the  reception  of  stolen  goods,  on  par- 
ticular parts  of  lines  of  canals,  were  pointed 
out  to  us.  It  was  evident  that  these  houses 
could  only  be  maintained  by  a  considerable 
amount  of  plunder  from  the  property  con- 
veyed by  the  canals."  Messrs.  Pickford, 
Kershaw,  and  Venn  and  Bull,  all  bear 
similar  testimony.  It  does  not  matter  what 
is  conveyed :  every  species  of  goods  is  made 
to  pay  toll.  "  The  depredators,"  says  Mr. 
Pickford,  "can  pilfer  from  a  bale  of  silk, 
almost,  if  not  quite,  without  its  being  known. 
They  can  take  out  of  a  bale  of  silk  just  one 
hank,  without  undoing  the  stitches,  which 
makes  so  very  trifling  a  deviation  in  the 
weight,  that  you  can  scarcely  detect  it. 
Then  with  tea,— if  they  have  a  large  lot  of 
tea  on  board,  they  make  just  a  little  sort  of 
break  in  the  corner  of  the  chest,  and  they 
take  a  handful  out  of  one,  and  a  handful  out 
of  another."  But  the  most  complete  ac- 
count is  given  by  J.  B..  and  J.  C,  two  con- 
victed depredators  of  this  class. 

"  I  was  laujrht,"  says  the  former,  "  to  pilfer 
by  my  fellow-boatmen.  They  used  to  swear  (hem 
not  to  split.  The  whole  crew  were  engaged  in 
depredation*.  I  did  as  my  companions  did,  and 
took  goods  of  all  sorts,  which  thev  sold  to  dif- 
*  2A 
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ferent  receivers  on  the  canal.  If  we  got  one- 
half  for  it,  we  thought  well ;  the  captain  was 
the  salesman,  and  used  to  have  two  shares  for 
his  trouble  and  his  risk,  he  having  to  make  all 
deficiences  good."  Afterwards  this  worthy, 
having  received  a  legacy,  "commenced  busi- 
ness in  the  grocery  line  at  Runcorn,  and 
purchased  frequently  purloined  property  from 
boatmen.  Many  of  the  boatmen's  wives  used 
ray  shop,  and  got  greatly  in  my  debt.  I  durst 
not  compel  payment,  for  fear  of  their  blowing 
me."  I  was  now  much  given  to  drink,  so 
was  my  wife.  I  failed,  and  had  to  begin 
boating  again.  When  boating  1  always  took 
a  little  of  something  every  journey.  "  The 
highest  sum  I  ever  got  was  25/.  one  trip.  I 
never  teas  apprehended  before  this  time." 

The  other  fellow,  J.  C,  says— 

"  We  had  a  borer  for  drawing  sugar  or  dry 
goods.  We  slipped  the  hoop,  made  a  small 
hole  under  it,  and  introduced  the  borer,  and 
took  whatever  we  liked.  We  eluded  detection 
by  the  manner  we  made  up  our  packages  again. 
Sometimes  the  warehouseman  thought  a  pack 
had  been  .opened:  we  tipped  him  something 
and  he  would  say  nothing  about  it.  The 
captain  would  keep  a  quantity  of  twine  by  him 
to  suit  the  different  packages  we  opened. 
When  we  took  wine  or  spirits  we  knocked  a 
hoop  aside,  and  made  a  hole  on  one  side  for 
letting  ont  the  liquor,  and  on  the  other  for 
letting  in  air :  when  we  had  taken  what  we 
wanted  we  put  water  in  to  make  it  up,  and 
pegged  up  the  hole,  and  replaced  the  hoop." 

We  have  now,  we  think,  sufficiently 
shewn  the  extensive  nature  of  this  kind  of 
depredation.  The  great  difficulty  is  to  find 
a  proper  and  effectual  remedy.  "  The  in- 
habitants at  large"  says  Mr.  Pickford,  "  hav- 
ing no  interest  in  the  suffering,  and  no  loss 
from  these  robberies  on  the  canals,  take  no 
precautions  and  give  no  aid  in  the  preven- 
tion. On  the  contrary,  they  are  rather 
benefiters  than  otherwise.  They  are  not 
parties  to  the  robbery,  and  they  can  buy 
from  the  receivers  of  stolen  goods  their 
spirits  or  tea  at  a  less  cost  than  they  would 
if  they  bought  it  legally."  What  then  is  to 
be  done?  "  Carriers  of  the  class  of  those 
whose  evidence  we  have  cited,"  say  the 
Commissioners,  "  might,  for  example,  ap- 
point watchmen  to  each  boat,  but  we  find 
no  additional  means  that  could  be  used  to 
watch  the  watchman  and  prevent  him  from 
yielding  to  the  action  of  constant  tempta- 
tions to  the  appetite,  and  becoming  one  of 
the  gang  and  a  protector  to  the  plunderers." 
The  Commissioners  t  strongly  depercate  all 
attempts  at  self-protection  by  forming  a 
partial  or  local  police— such  as  a  police  ap- 
pointed by  any  particular  railway  company. 
They  consider  it  to  be  in  abrogation  of  the 
constitutional  principle  that  the  administra- 


tion of  justice  and  the  prevention  of  crime 
belongs  to  die  comjtnioity  at  large,  and 
forms  the  duty  and  business  of  the  chief 
executive  authority. 

In  this  section  of  the  Report  much  infor- 
mation is  also  given  as  to  the  extensive 
system  of  wrecking,  which  still  prevails  on 
some  parts  of  the  coast.  We  prefer  dwel- 
ling on  other  portions  of  this  interesting 
body  of  evidence,  as  being  probably  leas 
within  the  knowledge  of  our  readers.  Some 
of  the  anecdotes  given,  are  however,  cu- 
riously illustrative  of  the  confirmed  habits 
of  this  class  of  depredators.  "  The  greatest 
portion,"  says  one  witness,  '*  are  men  call- 
ing themselves  fishermen,  but  who  in  fact 
live  by  plundering  wrecks.  They  inter- 
marry and  are  nearly  all  related  to  each 
other.  They  are  a  most  determined  set  of 
villains ;  it  matters  not  what  comes  in  their 
way,  they  will  have  it." 

"On  many  occasions,"  says  another,  "where 
wrecks  have  taken  place,  he  has  known  the 
produce  of  their  plunder  to  have  been  openly 
hawked  about  for  sale,— butter,  2d.  to  3d.  par 
lb. ;  rum,  As.  to  5*.  per  gallon  ;  fine  gown 
prints,  3d.  to  Ad.  per  yard,  and  many  other 
articles  in  the  same  proportion  ;  and  the  bo- 
dies of  the  drowned  persons  are  almost  inva- 
riably stripped  of  every  thing  valuable — money, 
watches,  &c.  About  three  or  four  years  since 
the  '  Grecian,1  Capt.  Salisbury,  was  wrecked 
off  the  Cheshire  coast.  Captain  Salisbury  was 
drowned,  and  when  his  body  was  found,  it  was 
stripped  of  every  thing,  and  whilst  on  the 
shore  waiting  to  be  conveyed  to  some  house 
for  holding  an  inquest,  his  finger  was  cut  off 
to  secure  his  ring.  The  body  of  a  female  was 
washed  on  shore,  when  a  woman  at  Moreton, 
(a  village  in  the  neighbourhood)  was  prove4 
to  have  bitten  off  the  ears  to  obtain  the  ear- 
rings. An  old  stager  at  this  sort  of  work,  had 
contrived  to  get  a  puncheon  of  rum  on  shore, 
and  with  great  caution  had  conveyed  it  to  his 
dwelling,  and  placed  it  in  his  yard  or  garden, 
under  some  stale  dung  and  other  manure.  He 
had  flattered  himself  that  it  was  perfectly  se- 
cure, as  not  an  individual  but  his  own  son  had 
assisted  him,  or  had  the  slightest  knowledge 
of  the  theft  or  place  of  concealment.  After  a 
few  days,  finding  every  thing  quiet,  he  resorted 
to  his  booty  for  the  purpose  of  drawing  some 
off  for  sale.  The  cask  was  safe  in  the  position 
he  had  left  it,  but — '  diamond  cut  diamond/-*- 
the  son  had  robbed  his  father  of  the  rum  in  the 
night,  and  disposed  of  it  to  his  own  advantage." 

Here  we  shall  close  the  Report  for  the 
present,  as  our  readers  may  think  they  have 
already  "supped  full  of  horrors,"  but  w* 
shall  shortly  return  to  it. 
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PRACTICAL  POINTS  OF*  GENERAL 

INTEREST.  <  v 


EFFECT  OF  SEPARATION. 


Ws  very  recently  stated  the  law  sis  to  the 
liability  of  a  husband  after  a  separation,  for 
the  debts  of  his  wife,  (ante,  p.  195).  We 
now  wish  to  mention  another  effect  of  such 
a  separation.  If  a  husband,  by  a  deed  of 
separation,  executed  by  himself,  although 
not  executed  by  the  trustees,  gives  his 
wife  license  to  live  where  she  pleases,  he  is 
not  justified  in  entering  the  house  of  a  third 
person  to  reclaim  his  wife  as  being  im- 
properly harboured  there ;  and,  the  husband 
before  doing  so  should  at  least  give  dis- 
tinct notice  to  the  third  person,  that  as 
far  as  by  law  he  could,  he  revoked  the  li- 
cense. Lord  Denman,  C.  J.,  has  distinctly 
laid  down  this  to  be  the  law  in  a  very  recent 
case,  Lewis  v.  Ponsford,  8  Car.  &  P.  687. 
But  a  private  understanding  or  agreement 
between  husband  and  wife  to  live  seperate, 
is  not  recognised  by  law.  Per  Sir  John 
Nichol,  in  Smyth  v.  Smyth,  1  Hagg.  514. 
And  a  deed  of  separation  between  husband 
and  wife  was  held  not  to  bind  the  wife 
surviving,  nor  to  deprive  her  of  her  share 
in  her  husbands  personal  estate,  to  which 
she  was  entitled  by  the  custom  of  the  city 
of  London.  Slater  v.  Slater,  1  Y.  &  Col. 
28.  A  deed  of  separation  is  rendered  void 
by  subsequent  cohabitation.  Batemati  v. 
Ross,  1  Dow.  235 ;  and  the  cases  cited  in 
2  Leigh's  N.  P.  1123.  But  an  express 
provision  to  the  contrary  is  not  illegal.  As 
where  a  husband  gave  a  bond  to  trustees, 
conditioned  for  payment  of  an  annuity  to 
his  wife,  and  entered  into  a  deed  of  sepa- 
ration which  provided  for  her  maintenance ; 
and  it  was  provided,  that  "if  he  and  his 
wife  should  tlxereafter  agree  to  live  together 
again,  such  cohabitation  should  in  no  way 
alter  the  trusts  created  by  the  indenture." 
The  defendant  and  his  wife  separated,  and 
afterwards  lived  together  for  a  time,  and 
this  fact  was  pleaded  to  an  action  by  the 
trustees  upon  the  annuity  bond  as  avoiding 
that  security  ;  and  it  was  held  on  demurrer 
that  the  reconciliation  was  no  bar  to  an 
action  on  the  bond,  for  there  was  nothing 
in  the  deed  to  shew  that  the  parties  in- 
tended that  the  trusts  should  be  avoided  in 
case  of  their  again  cohabiting,  but  the  con- 
trary.   Wilson  v.  Mushett,  3  B.  &  Ad.  743. 
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TFTffB'  COMMUTATION. 

2  &  3  Vict.  c.  62. 


An  act  to  explain  and  amend  the  acts  for  the 
Commutation  of  Tithes  in  England  and 
Wales.  \\lth  August  1839.] 

6  Sf  7  W.  4,  c.  71.  1  Vict.  c.  69.  1  <fr  2 
Vict.  c.  64.  On  merger  of  tithes  or  rent  charge, 
the  charges  thereon  to  be  charges  on  lands. — 
Whereas  an  act  was  passed  in  the  seventh  year 
of  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  intituled  "  an  Act  for  the  Commu- 
tation of  Tithes  in  England  and  Wales :"  And 
whereas  an  act  was  passed  in  the  first  year  of 
the  reign  of  her  present  Majesty  to  amend  the 
recited  act :  And  whereas  an  act  was  passed  in 
the  second  year  of  the  reign  of  her  present 
Majesty,  intituled  "  An  act  to  facilitate  the 
Merger  of  Tithes  in  land  And  whereas  it  is 
expedient  to  explain  and  amend  the  said  acts  in 
certain  respects :  Be  it  therefore  declared  and 
enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  aud  consent  of  the  Lords 
spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  au- 
thority of  the  same,  that  in  every  case  where  any 
tithes  or  rent  charge  shall  have  been  or  shall 
hereafter  be  released,  assigned,  or  otherwise 
conveyed  or  disposed  of  under  the  provisions 
of  the  said  acts,  or  any  of  them,  or  of  this  act, 
for  merging  or  extinguishing  the  same,  the 
lands  in  which  such  merger  or  extinguishment 
shall  take  effect  shall  be  subject  to  any  charge, 
incumbrance,  or  liability  which  lawfully  existed 
on  such  tithes  or  rent  charge  previous  to  such 
merger  to  the  extent  of  the  value  of  such  tithes 
or  rent  charge ;  and  any  such  charge,  incum- 
brance, or  liability  shall  have  priority  over  any 
charge  or  incumbrance  existing  on  such  land3 
at  the  time  of  such  merger  taking  effect ;  and 
such  lands,  and  the  owners  thereof  for  the 
time  being  shall  be  liable  to  the  same  reme- 
dies for  the  recovery  of  any  payment  and  the 
performance  of  any  duty  in  respect  of  such 
charge,  incumbrance,  or  liability,  or  of  any 
penalty  or  damages  for  non  payment  or  non- 
performance thereof  respectively,  as  the  said 
tithes  or  rent  charge,  or  ihe  owner  thereof  for 
the  time  being,  were  or  was  liable  to  previous 
to  such  merger. 

2.  Potter  for  special  apportionment  of  such 
charge  on  landt  being  of  three  times  the  value 
of  the  charge. — And  be  it  enacted,  that  every 
person  entitled  to  exercise  the  powers  for 
merger  of  tithes  or  rent  charge  in  land  under 
the  said  acts  or  any  of  them,  or  of  this  act,  may 
with  the  consent  of  the  tithe  commissioners  for 
the  time  being  under  their  hands  and  seal  of 
office,  and  of  the  person  to  whom  the  lands  in 
which  such  merger  or  extinguishment  shall 
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take  effect  shall  belong,  either  by  the  deed  or 
other  instrument  , Of  declaratfflnibyHiajMeii  such 
merger  shall  be  effected,  on  bynny  separate 
deed,  instrument,  or  declaration,  to  be  made 
in  such  form  as  the  commissioners  shall  ep*- 
prove,  specially  apportion  the  whole  or  any 
part  of  anv  such  charge,  incumbrance,  or  lia- 
bility aflectiog  the  said  tithes  or  rent  charge  so 
merged  or  extinguished,  or,  proposed  to  be 
merged  or  extinguished  in  such  tends,  upon 
the  6ame  or  any  part  thereof,  or  upon  any 
other  lands  of  such  person  held  under  the  same 
title  and  for  the  same  estate  in  the  same  parish 
or  upon  the  several  closes  or  portions  of  such 
lands,  or  according  to  an  acveable  rate  or  rates 
upon  lands  of  different  quality*,  in  such  man- 
ner and  proportion,  and  to  the  exclusion  of 
such  of  them,  as  the  person  intending  to  merge 
the  same,  with  such  consent  as  aforesaid,  may 
by  any  such  deed,  instrument,  or  declaration 
direct :  provided  always,  that  no  land  shall  be 
so  exclusively  charged  unless  the  value  thereof 
shall  in  the  opinion  of  the  said  commissioners 
be  at  least  three  times  the  value  of  the  amount 
of  the  charge,  incumbrance,  or  liability  charged 
or  intended  to  be  charged  thereon,  over  and 
above  all  other  charges  and  incumbrances,  if 
any,  affecting  the  same. 

3.  Name  <f  each  occupier^  and  sum  charged 
an  him,  io  le  specified  by  assessor,  on  notice 
from  oum*r.— And  be  it  enacted,  that  the  as- 
sessor or  collector  of  any  rate  or  tax  shall, 
■within  forty  days  after  the  receipt  of  a  notice 
in  writing,  signed  by  any  land  owner  or  tithe 
owner  interested  therein,  specify  in  his  assess- 
ment made  for  the  purpose  of  collecting  and 
levying  such  rate  or  tax  the  names  of  the 
several  occupiers  of  tithes,  lands,  and  tene- 
ments subject  to  such  rate  or  tax,  as  well  as 
the  sum  assessed  on  the  tithes,  lands,  or  tene- 
ments held  by  each  such  occupier. 

4.  Power  of  special  apportionment  on  tithes 
or  rent-charge.-^- And  be  it  enacted,  that  where 
the  whole  of  the  great  tithes  or  the  whole  of 
the  small  tithes,  or  the  respective  rent-charges 
in  lieu  thereof,  shall  be  lawfully  subject  to  any 
such  charge,  incumbrance,  or  liability,  and 
the  person  entitled  to  such  tithes  or  rent- 
chary  e  respectively  shall  be  desirous  of  appor- 
tioning such  charge,  incumbrance,  or  liability 
respectively  exclusively  upon  any  part  of  such 
tithes  or  rent-charge,  although  such  person 
lias  not  the  power  or  does  not  intend  to  merge 
the  same  under  the  said  acts  or  this  act,  such 
person  may,  with  the  like  consent  of  the  said 
commissioners,  and  in  such  manner  as  they 
shall  see  fit  and  prescribe,  and  also  with  the 
consent  of  the  bishop  of  the  diocese,  specially 
apportion  such  charge,  incumbrance,  or  lia- 
bility respectively  upon  any  part  or  portion  of 
the  tithes  or  rent-charge  respectively  subject 
thereto,  not  being  in  the  opinion  of  the  said 
commissioners  less  than  three  times  the  value 
of  the  said  charge,  incumbrance*  or  liability, 
or  of  such  part  thereof  as  shall  be  ,so  appor- 
tioned thereon,  or  intended  so  to  be. 

5.  Expentes  of  special  apportionment  to  he 
borne  by  parties  apply  ing  fur  same.-* And  be 
it  enacted,  that  in  every  such  case  of  special 
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apportionment  the  costs  and  expences  of  or 
incident  thereto  shall  be  borne  by  the  party 
at  whose  instance  the  same  6 hail  have  been 
made,  and  shall  be  recoverable  as  other  costs 
of  apportionments  are  recoverable  under  the 
provisions  of  the  said  recited  acts  or  either  of 
them,  or  of  this  act. 

6.  Tithes  and  rent-charge  of  glebe  may  be 
merged.  —And  be  it  declared  and  enacted, 
that  the  provisions  of  the  said  acts  and  this 
act  for  merger  or  extinguishment  of  tithes  or 
rent-charge  instead  of  tithes  in  the  lands,  out 
of  which  such  tithes  shall  have  been  issuing, 
or  whereon  Such  rent-charge  shall  be  fixed,  do 
and  shall  extend  to  glebe  or  other  land,  in  all 
cases  where  the  same  and  the  tithes  or  rent- 
charge  thereof  shall  belong  to  the  same  person 
in  virtue  of  his  benefice,  or  of  any  dignity, 
office,  or  appointment  held  by  him. 

7.  Provmon  for  deducting  value  of  tithet 
and  rent^charge  from  arbitrary  fines  in  eases 
of  merger  in  copyholds,  1  Sr  2  Vict.  e.  64,  *.  4* 
— And  be  it  enacted,  that  in  every  case  of 
merger  of  tithes  or  rent- charge  issuing  out  of 
land  of  copyhold  tenure,  and  subject  to  arbi- 
trary fine,  it  shall  be  lawful  for  the  said  com- 
missioners, on  the  application  of  the  owner  of 
such  land,  to  ascertain  by  such  ways  and  means 
as  they  shall  think  fit,  the  annual  value  of  the 
tithes  or  rent-charge  so  merged  or  intended 
to  be  merged;  and  the  said  commissioners 
shall  in  such  case  cause  to  be  endorsed  on  the 
deed,  declaration,  or  other  instrument  effecting 
such  merger  a  certificate  under  their  hands 
and  seal,  setting  forth  such  annual  value  so 
ascertained ;  and  in  every  case  of  future  assess- 
ment of  fine  on  the  lands  which  before  such 
merger  were  subject  to  such  tithes  or  rent* 
charge,  the  parties  entitled  to  such  fine  shall 
assess  the  same  as  if  such  lands  were  subject 
to  the  tithes  or  rent- charge  of  which  the  annual 
value  shall  be  so  endorsed  ;  and  the  product 
tibn  of  such  deed,  declaration,  or  instrument 
of  merger,  or  of  a  duplicate  thereof,  with 
such  certificate  endorsed,  or  of  an  office  copy 
of  such  deed,  declaration,  or  instrument  and 
certificate  endorsed  thereon,  shall  be  sufficient 
evidence  of  the  annual  value  of  such  tithes  or 
rent-charge. 

8.  Potter  to  make  award  l>y  way  of  supple- 
ment io  parochial  agreement  in  cases  of  fraud, 
fyc. — And  be  it  enacted,  that,  notwithstanding 
any  thing  in  the  said  acts  or  any  of  them  con- 
tained, in  any  case  where  a  parochial  agreew 
ment  for  rent-charge  or  for  giving  land  instead 
of  tithes,  or  any  compulsory  award,  has  been 
duly  confirmed  by  the  said  commissioners, 
and*  it  shall  appear  to  them,  at  any  period 
before  the  confirmation  of  the  apportionment 
of  such  rent-charge,  that  by  reason  of  fraud, 
or  by  the  omission  or  insertion  through  error 
of  the  tithes  or  lands  of  any  party  thereto,  or 
of  tile  name  of  any  person,  whether  as  tithe 
owner  or  land  owner,  who  ought,  or  as  the 
case  may  be,  who  ought  not,  to  have  been 
party  thereto,  or  any  other  manifest  error,  that 
such  agreement  or  award  would  be  unjust, 
and  that  if  such  fraud,  omission,  insertion,  or 

error  had  not  occurred  the  said 
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commissioners  would  have  come  to  a  different 
conclusion  in  respect  of  such  agreement  or 
award,  and  would  have  decliaed  to  confirm, 
or  would  have  varied  the  same  previous  to 
such  confirmation,  it  shall  he  lawful  for  the 
said  commissioners,  if  they  shall  see  fit,  and 
in  their  sole  discretion,  but  not  otherwise,  by 
a  separate  award  to  rectify  such  agreement  or 
award  in  any  of  the  matters  aforesaid,  in  such 
manner  as  to  them  shall  seem  just ;  and  all 
like  provisions  and  powers  of  the  recited  acts 
relating  to  compulsory  awards  shall  be  applied 
in  every  such  case,  ia  respect  of  the  matter  so 
dealt  with,  in  as  full  a  manner  as  if  no  such 
agreement  or  award  had  been  made,  or  as  if 
the  same  were  made  in  respect  of  a  separate 
district :  Provided  always,  that  in  every  such 
separate  award  the  matter  so  dealt  with,  and 
the  grounds  on  which  the  commissioners  shall 
have  seen  fit  to  make  the  same,  shall  be  re- 
cited or  otherwise  set  forth  in  the  draft  thereof, 
in  addition  to  the  other  particulars  required 
by  the  said  acts,  or  any  of  them,  to  be  set 
forth  in  compulsory  awards ;  and  every  such 
award  shall,  in  the  notice  of  meeting  for  hear- 
ing objections  thereto,  be  called  a  separate 
award  dy  way  of  supplement  to  the  parochial 
agreement  or  award  in  the  parish  to  which 
such  separate  award  relates. 

9.  Potter  after  award  to  make  parochial 
agreement  for  Easier  oferings,  8fC.  6^7 
W.  4,  e.  71,  e.  90.— And  be  it  enacted,  that  it 
shall  be  lawful,  at  any  time  before  the  confir- 
mation of  any  apportionment  after  a  compul- 
sory uward  in  any  parish,  for  the  land  owners 
and  tithe  owners,  having  such  interest  in  the 
lands  and  tithes  of  such  parish  as  is  required 
for  the  making-  a  parochial  agreement,  to  enter 
into  a  parochial  agreement  for  the  commuta- 
tion of  Easter  offerings,  mortuaries,  or  surplice 
fees,  or  of  the  tithes  of  fish  or  fishing,  or 
mineral  tithes;  and  all  the  provisions,  condi- 
tions, limitations,  and  powers  of  the  said  re- 
cited  acts  or  any  of  them,  relating  to  parochial 
agreements,  so  far  as  the  same  shall  ia  the 
judgment  of  the  commissioners  he  applicable 
to  the  subject  of  the  proposed  commutation, 
shall  be  observed  and  applied  in  every  such 
case  as  if  no  previous  award  had  been  made ; 
aud  every  such  agreement  may  fix  the  period 
at  which  the  rent-charge  to  be  paid  under 
such  agreement  shall  commence,  but  so  never- 
theless  that  the  same  and  the  subsequent  pay- 
ments thereof  shall  be  made  on  some  day 
tixed  for  the  payment  of  the  rent- charge 
awarded  in  such  parish,  and  shall  be  reco- 
verable from  time  to  time  by  the  means  pro- 
vided in  the  said  acts  or  either  of  them  for 
the  recovery  of  the  rent-charges  in  the  said 
parish. 

10.  Potter  to  fix  commencement  of  rent' 
charge^And  be  it  enacted,  that  it  shall  be 
lawful  for  the  commissioners  in  any  compul- 
sory award,  or  by  any  supplementary  award,  in 
cases  where  the  parties  shall  not  have  fixed  the 
same  by  parochial  agreement,  as  under  the  said 
secondly-recited  act  is  provided,  to  fix,  or 
where  the  commissioners  shall  not  have  so 
tixed,  for  the  land  owners  and  tithe  owners 
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having  such  on  interest  in  the  land  and  tithes 
of  any  parish  us  is  required  for  making  a  pa- 
rochial  agreement  to  enter  into  a  supplemen- 
tary agreement  for  fixing,  such  sum  as  to  them 
respectively  shall  seem  fit  to  be  paid  in  consi- 
deration of  the  time  (if  any)  which  may  inter- 
vene between  the  termination  of  any  previous 
agreement  or  composition  for  the  payment  of 
tithe  and  the  time  at  which  the  rent-charge 
shall  commence,  either  under  such  compulsory 
award  or  parochial  agreement  where  the  same 
shall  have  been  previously  made,  and  also  for 
the  said  commissioners  by  their  said  award  to 
fix,  or  for  the  land  owners  and  tithe  owners 
having  such  interest  in  the  lands  and  tithes  of 
any  parish  as  is  required  for  the  making  a  pa- 
rochial agreement,  at  any  time  after  such 
award,  and  Itefore  the  confirmation  of  the  ap- 
portionment, to  enter  into  a  supplementary 
agreement  for  fixiug  the  period  at  which  the 
rent-charge  to  be  paid  under  such  award  shall 
commence,  in  like  manner  and  subject  in  both 
cases  to  the  rrke  conditions  as  are  provided  in 
the  secondly-recited  act,  enabling  parties  to 
agree  to  pay  any  such  sum,  or  to  fix  the  period 
at  which  any  rent-charge  shall  commence. 

11.  Fixed  rent-charge  may  be  substituted for 
contingent  rent'eharge  on  lands  partially  ex- 
empt. 6 <fr  7  4,  c.  71,  *.  7I.*-And  be  it 
enacted,  that  where  lands  are  exempted  from 
the  payment  of  tithes,  or  of  rent-charge  instead 
of  tithes,  whilst  in  the  occupation  of  the  owner 
of  such  lands,  by  reason  of  having  been  parcel 
of  the  possessions  of  any  privileged  order,  It 
shall  be  lawful  for  the  respective  owners  of  the 
said  lands  and  tithes  or  rent-charge,  by  the 
parochial  agreement  for  the  rent-charge,  or  by 
a  supplemental  agreement  in  cases  where  the 
parochial  agreements  or  any  award  shall  have 
been  confirmed  by  the  said  commissioners,  to 
be  made  in  such  form  as  the  commissioners 
shiill  direct  or  approve,  to  agree  to  the  pay- 
ment, or  for  the  commissioners  in  the  case  of  a 
compulsory  award,  with  the  consent  of  the  re- 
spective owners  of  the  said  lands  and  tithes, 
to  award  the  payment  of  a  fixed  and  continuing 
rent-charge,  without  regard  to  the  change  of 
occupation  or  tnanurance  of  such  lands,  equiva- 
lent in  value,  according  to  the  judgmeut  of 
the  commissioners,  to  such  contingent  rent- 
charge  ;  and  such  lands  shall,  from  the  date  of 
the  confirmation  by  the  commissioners  of  such 
parochial  agreement  or  supplemental  agree- 
ment or  award,  as  the  case  may  be,  or  from 
such  date  as  shall  be  fixed  by  the  parties,  with 
the  approval  of  the  said  commissioners,  in  any 
such  agreement  or  supplemental  agreement, 
he  subject  to  such  fixed  rent-charge  instead  of 
the  contingent  tithes  or  rent-charge  to  which 
such  lands  were  subject  previous  to  such 
agreement  or  supplemental  agreement  or  award 
being  made;  and  every  such  fixed  rent-charge 
shall  from  such  period  respectively  be  paid 
and  recoverable  by  the  means  provided  in  the 
said  acts,  in  like  manner  as  it  the  same  had 
been  the  rent-charge  originally  fixed  in  any 
parochial  agreement  or  award  in  respect  of  the 
said  tithes. 

12,  Provisions  of  6  Sf  7  W.  4,  c.  71,  ss.  43 


Digitized  by  Google 


374 


aflrf  7 1 ,  />  substituting  fined  rent-charge  ex-  agistment,  on  such  common,  annexed  to  such 

tended  to  crown  lands. — And  whereas  certain  personal  right ;  for  remedy  thereof  be  it  enac- 
crown  lands,  by  reason  of  their  being  of  the  ted,  that  in  every  case  where  by  reason  of  the 
tenure  of  ancient  demesne  or  otherwise,  are  peculiar  tenure  of  such  lands,  and  ihe  change 
exempted  from  payment  of  tithes  whilst  in  the  during  the  year  of  the  occupiers  thereof,  or  of 
tenure,  occupation,  or  roanurauce  of  her  Ma-  such  right  of  commonage,  a  rent  charge  can- 
jesty,  her  tenants,  farmers,  or  lessees,  or  their  not,  in  the  judgment  of  the  said  commissioners, 
under-tenants,  as  the  case  may  be,  but  become 
subject  to  tithes  when  aliened  or  occupied  by 
subjects  not  being  tenants,  farmers,  or  lessees 
of  the  crown,  and  doubts  have  arisen  how  far 
the  provisions  of  the  said  first-recited  act  re- 
lating to  lands  heretofore  parcel  of  the  posses- 
sions of  any  privileged  order,  or  in  the  nature 
of  glebe,  or  otherwise  in  like  manner  privi- 
leged and  partially  exempt,  are  applicable  to 
such  crown  lands  ;  be  it  declared  aud  enacted, 
that  all  and  every  the  said  provisions  of  the 
said  first-recited  act  do  extend  to  such  crown 
lands,  and  that  the  provision  lastly  in  this  act 
contained  for  substituting  a  fixed  rent-charge 
instead  of  a  contingent  rent-charge  on  lands 
partially  exempt  from  tithes  shall  extend  and 
be  applicable  to  such  crown  lands  as  aforesaid  : 
Provided  always,  that  no  such  fixed  rent-charge 
shall  be  substituted  instead  of  such  contingent 
rent-charge  on  such  crown  lands  without  the 
consent  of  the  persons  or  ofiieers  who  are  by 
the  said  first-recited  act  respectively  required 
to  be  substituted  in  cases  of  commutation  of 
tithes  where  the  ownership  of  lands  or  tithes  is 
vested  in  her  Majesty. 

13.  Provision  for  tithes  of  Lammas  Lands, 
ffc. — And  whereas  large  tracts  of  land  called 
lammas  lands  are  in  the  occupation  of  certain 
persons  during  a  portion  of  the  year  only,  and 
are  liable  to  the  tithes  of  the  produce  of  the 
said  lands  increasing  and  growing  thereon 
during  such  occupation,  and  at  other  portions 
of  the  year  are  in  the  occupation  of  other  per- 
sons, and  in  their  hands  liable  to  difierent 
kinds  of  tithes  arising  from  the  agistment,  pro- 
duce or  increase  of  cattle  or  stock  thereon ;  and 
by  reason  of  such  change  of  occupation  such 
last-mentioned  tithes  cannot  be  commuted  for 
a  rent-charge  issuing  out  of  or  fixed  upon  the 
said  lands,  and  the  said  recited  acts  are  thereby 
rendered  inoperative  in  the  several  parishes 
where  such  lammas  lands  lie ;  And  whereas 
the  said  acts  are  in  like  manner  inoperative  in 
certain  cases  where  a  personal  right  of  com- 
monage, or  a  right  of  common  in  gross,  is 
vested  in  certain  persons  by  reason  of  inhabit- 
ancy or  occupation  in  the  parish  where  any 
common  may  lie,  or  by  custom  or  vicinage, 
but  without  having  such  right  of  common  so 
annexed  or  appurtenant  to  or  arising  out  or  in 
respect  of  any  lands  on  which  any  rent  charge 
could  be  fixed  instead  of  the  tithes  of  the 
cattle  or  stock,  or  their  produce,  increase  or 
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[To  be  continued.] 


be  fixed  on  the  said  lands  in  respect  of  cattle 
and  stock  received  and  fed  thereon,  or  of  the 
produce  and  increase  of  such  cattle  and  stock, 
at  such  portion  of  the  year  as  the  said  lands 
are  thrown  open,  or  where  such  right  of  com- 
monage alone  exists,  it  shall  be  lawful  for  the 
parties  interested  in  such  lands  or  commons 
and  the  tithes  thereof  in  the  case  of  a  parochial 
agreement,  or  for  the  commissioners  in  the 
case  of  a  compulsory  award,  in  every  each  pa- 
rochial agreement,  or  award  respectively,  or  by 
any  supplemental  agreement  in  the  nature  of 
a  parochial  agreement,  or  by  a  supplemental 
award,  as  the  case  may  be,  where  any  parochial 
agreement  or  award  has  been  already  made, 
to  fix  a  rent-charge  instead  of  the  tithes  of 
such  lammas  land  or  commons,  to  be  paid 
during  the  separate  occupation  thereof  by  the 
separate  occupiers,  in  like  manner  as  other 
rent  charges  are  fixed  by  the  said  acts  or  any 
of  them,  and  to  declare  in  such  agreement  or 
award,  or  supplemental  agreement  or  award, 
as  the  case  may  be,  such  a  sum  or  rate  per 
head  to  be  paid  tor  each  head  of  cattle  or  stock 
turned  on  to  such  lammas  land  or  commons 
by  the  parties  entitled  to  the  occupation  there, 
of  after  the  same  shall  have  heen  so  thrown 
open,  or  by  the  parties  entitled  to  such  right 
of  commonage  as  aforesaid ;  and  every  such 
sum  shall  be  ascertained  and  fixed  upon  a. cal- 
culation of  the  tithes  received  in  respect  of 
such  last  mentioned  occupation  or  right  for 
the  period  and  according  to  the  provisions  fdr 
fixing  rent-charges  in  the  said  recited  acts, 
and  shall  be  due  and  payable  by  the  owner  of 
such  cattle  or  stock  on  the  same  being  first 
turned  upon  such  lands  or  commons,  and  shall 
be  recoverable  by  the  persons  entitled  thereto 
by  distress  and  impounding  of  the  cattle  or 
stock  in  respect  of  which  such  sum  shall  be 
due,  in  like  manner  as  cattle  are  distrained  and 
impounded  for  rent,  and  be  subject  to  the 
same  provisions  as  to  distress  and  replevin  of 
the  same  as  are  by  law  provided  in  cases  of 
distress  for  rent:  provided  always,  that  nothing 
herein  contained  shall  extend  to  lammas  lands 
where  no  tithes  or  payments  instead  of  tithes 
have  been  taken  during  the  seven  years  ending 
at  Christmas  one  thousand  eight  hundred  and 
thirty-five  in  respect  of  the  cattle  or  stock  re- 
ceived and  fed  thereon,  or  of  the  produce  and 
increase  of  such  cattle  or  stock  at  such  portion 
of  the  year  as  the  said  lands  are  thrown  open. 
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[We  shall  give  some  notes  on  the  effect  of  this  act  in  our  next  number.  Ed.] 
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NOTICES  OF  NEW  BOOKS. 

The  Law  relating  to  the  Public  Funds ;  and 
the  Equitable  and  Legal  Remedies  with  re- 
spect to  Funded  Property;  including  the 
Practice  by  Distringas,  and  under  the 
Statute  1*2  Vict.  c.  110,  with  Refer- 
ences to  the  Cases  on  the  Foreign  Funds 
and  Public  Companies,  and  an  Appendix  of 
Forms.  By  James  John  Wilkinson,  Esq., 
of  Gray's  Inn.  London :  Saunders  and 
Benning.  1839. 

This  is  one  of  the  most  useful  books  that 
we  have  seen  for  a  long  time.  The  sub- 
ject is  of  great  importance, — that  of  the 
law  relating  to  eight  hundred  millions  of 
stock  in  the  public  funds,— and  it  has  in  all 
respects  been  treated  by  the  author  with 
great  care,  judgment,  and  learning. 

It  comprises — 1 .  The  origin  of  the  funded 
system.  2.  The  British  funds  generally. 
3.  The  particular  British  funds,  with  an  his- 
torical account  of  the  adoption  of  the  three 
per  cent,  consolidated  annuities,  by  the|Court 
of  Chancery  and  Exchequer  in  Equity, 
as  the  proper  funds  for  suitors'  monies  and 
trust  monies.  4.  The  Bank  of  England, 
and  of  the  South  Sea  Company.  5.  The 
Stock  Exchange,  and  of  the  jobbers  and 
stock-brokers.  6,  7,  8.  The  sale  and  trans- 
fer of  stock.  First,  the  vendor's  possession ; 
or  the  places  and  times  of  transfer,  and  of  the 
power  of  attorney.  Second,  the  contract ; 
the  broker's  book,  and  entry ;  and  proceed- 
ings with  an  unwilling  seller  and  buyer. 
Third,  the  transfer  and  acceptance.  9.  An 
historical  account  of  stockjobbing,  and  its 
early  history,  and  of  the  stockjobbing  acts. 
1 0 .  Stockjobbing,  and  on  Sir  John  Barnard's 
act.  11.  Stockjobbing  in  the  foreign  funds, 
and  of  policies  and  wagers  respecting  funds 
in  general.  12.  The  dividends,  and  their 
apportionment,  and  of  unclaimed  dividends. 
13.  The  remedies  in  equity  in  relation  to 
stock; — first,  by  injunction,  including  the 
practice  by  distringas ; — and,  secondly,  in 
other  cases.  14.  Executions  in  equity  on 
stock,  before  the  statute  1  &  2  Vict.  c.  110. 
15.  The  remedies  at  common  law  in  rela- 
tion to  stock,  and  the  limitation  of  action  in 
such  cases.  16.  Executions  upon  stock  at 
common  law,  and  by  way  of  charge,  under 
the  statute  1  &  2  Vict.  c.  110.  17.  The 
statute  1  &  2  Vict.  c.  1 10,  charging  trust 
property,  and  of  the  history  and  law  relat- 
ing to  executions  on  real  and  personal  pro- 
perty subject  to  uses  and  trusts.  1 8.  The 
practice  in  charging  stock,  under  the  stat.  1 
&  2  Vict.c.  110.  19.  The  statutes  58  G.  3, 
c.  93 ;  3  &  4  W.  4,  c.  98 ;  1  Vict.  o.  80, 


relaxing  the  severity  of  the  laws  relating  to 
usury ;  and  the  enactment  in  progress  for 
the  same  purpose  (since  passed.) 

The  Appendix  comprises  all  the  forms 
relating  to  the  practice  by  distringas,  and 
the  charge  under  the  statute  1  &  2  Vict, 
c.  110,  viz.  : 

I.  Precipe  for  distringas  against  the  Bank  of 
England. 

h2.  Distringas  against  the  Bank. 

3.  Precipe  for  distringas  against  the  South 
Sea  Company. 

4.  Distringas  against  the  South  Sea  Com- 
pany. 

5.  Notice  under  the  distringas  to  the  Bank. 

6.  Special  notice  to  the  Bank,  with  an  excep- 
tion of  the  dividends. 

7.  The  like  to  the  South  Sea  Company. 

8.  Order,  after  a  distringas  issued  and  no  bill 
filed,  that  the  Bank  be  dismissed  with  costs  to 
be  paid  by  the  plaintiff. 

9.  Affidavit  of  judgment  debt  and  of  the  de- 
fendant's right  to  stock  in  the  funds,  to  ground 
order  nisi  to  charge  the  stock  under  the  stat. 
1  &  2  Vict.  c.  110. 

10.  Order  nisi  to  charge  stock  standing  in 
defendant's  own  name. 

II.  Order  nisi  to  charge  stock,  part  of  other 
stock  standing  in  the  name  of  a  trustee,  in  trust 
for  the  defendant. 

12.  Affidavit  of  service  of  order  nisi  on  the 
Bank  and  on  the  defendant's  attorney. 

13.  Affidavit  of  attendance  at  the  judge's 
chambers  under  the  order  nisi,  and  default  in 
the  defendant  and  his  attorney. 

14.  Order  absolute  to  charge  stock. 

15.  Order  to  discharge  order  nisi  to  charge 
stock,  the  debt,  interest,  and  costs  having  been 
paid. 

We  think  it  due  to  Mr.  Wilkinson  to  let 
him  state,  in  his  own  words,  the  object  he 
had  in  view  in  compiling  the  present  work : 

"The  law  relating  to  the  Public  Funds,  now 
amounting  in  this  country  to  upwards  of  eight 
hundred  millions — a  new  subject  for  a  law 
treatise  has  long  occupied  the  Author's  atten- 
tion :  in  1815,  he  had  collected  materials  with 
a  view  to  publication,  and  was  then  advised  by 
one  well  acquainted  with  this  branch  of  the 
law,  to  investigate  the  whole,  and  render  the 
work  as  full  and  useful  as  possible.  After  a 
lapse  of  many  years,  the  Author  recommenced 
his  labours,  and  consulted  and  arranged  almost 
every  case  at  law  and  in  equity,  connected 
with  the  Old  Crown  Annuities,  and  with  the 
Public  Funds,  from  the  early  part  of  the  reign 
of  William  3,  to  the  present  time  j  and  he  has 
been  thus  enabled  to  bring  forward  many 
cases,  not  mentioned  in  any  treatise  or  abridg- 
ment— omissions  which  can  only  be  accounted 
for  as  arising  from  the  neglected  state  of  the 
subject. 

"  When  this  laborious  investigation  had  pro- 
ceeded to  a  great  length,  the  Author  found 
that  neither  his  health,  leisure,  nor  proper  at- 
tention to  his  professional  duties,  would  allow 
him  to  prepare  the  whole  law  for  publication ; 
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but,  although  he  resolved  to  6elect  a  part  only 
of  the  subject,  yet  the  general  investigation  of 
the  whole  was  con  tin  uwl/abd.  has 5  necessarily 
contributed  to  make  the  part  now  respectfully 
offered  to  the  public  more  complete. 

"  As  connected  with  the  remedies  relating 
to  funded  property,  it  Las  been  attempted  in 
Chap.  XIII.,  to  detail,  for  tbe  first  time,  the  fre- 
quent and  very  beneficial  practice  of  putting  a 
Stop  on  Stock  by  distringas,  and  in  Chaps. 
XVI.,  XVJl,  and  XVIII.,  Ihe  provisions  in  the 
statute  for  the  abolition  of  arrest  on  mesne 
process  (1  &  2  Vict.  c.  110,  s.  14,  15,  and  16) 
and  proceedings  under  that  statute,  to  charge 
the  stock  of  a  judgment  debtor  ;  and,  in  Chap. 
XIX.,  the  statutes  for  the  relaxation  of  usury, 
a  subject  of  considerable  interest  at  present — 
and  the  important  cases  regulating  their  con- 
struction f  and  also  the  Btatute  2  &  3  Vict., 
c.  37,  extending  the  security  of  the  creditor, 
have  been  considered. 

"  For  the  purpose  of  reference,  a  Table  of 
the  numerous  cases  cited  is  prefixed,  and  an 
Index  has  been  subjoined. 

"  The  Author  is  aware  that  there  must  be 
imperfections  in  a  treatise  upon  a  new  subject, 
and  upon  recent  enactments,  and  upon  prac- 
tice which  has  but  partially  been  settled  by 
decision  j  but  he  may  be  allowed  to  state, 
that  no  pains  have  been  spared  to  render  the 
work,  in  some  measure  at  least,  worthy  the  at- 
tention of  the  Profession  to  which  he  has  the 
honour  to  belong,  as  well  as  of  members  of 
the  great  public  bodies,  and  of  the  numerous 
individuals  connected  with  the  monied  interests 
of  this  nation." 

From  the  chapter  relating  to  the  practice 
in  charging  the  stock  of  a  judgment  debtor, 
we  extract  the  following,  which  forms,  how 


ever, 


clesia&tic^  regj^rjf . ,  Inquiry  inwahjo  be  mfc, 
ot  the  trustees.     The  Bank  and  South  Sea 
Company,  very  prudently  refuse  to  answer  any  - 
questions,  as  to  a  particular  amount  oi' stock  in 
their  books,  unless  tbe  applicant  (wfco  ahoukift 
be  attended  by  bis  broker)  can  state  the  exact 

Jiaine  and  address  of  the  stockholder,  lift  ywfn\ 
und,  and  the  sum,  in  pounds,  shillings,  »ud 
ponce,  in  his  name.  ;-j  bsJqubi 

"  It  is  always  desirable  to  obtain  the  exact' 
amount  of  the  stock  in  the  name  of  tbe  defen- 
dant to  be  wholly  or  partially  chargedf  or,  if 
it  be  trust  stock,  the  exact  amount  of  the  whole 
of  that  stock,  whether  the  defendant  be  delic- 
ti- iully  entitled  to  the  whole  absolutely,  or  to  a 
part  only,  or  have  a  life  interest  in  the  dividends  ,! 
of  the  whole,  or  of  a  part  only;  because,  al«  - 
though  the  charge  may  be  partial,  the  whole 
amount,  as  welf  as  the  part  inteuded  to  be  > 
charged,  must  be  stated  in  the  order.      g]  ,;ora 
"  It  may  sometimes  be  advisable  to  make  < 
inquiry,  as  to  the  price  of  the  funds  at  thftrfi 
time  of  the  application,  in  order  to  estimate 
what  amount  of  stock  should  be  charged  with 
the  judgment  debt  and  interest  (though  it 
seems  hardly  necessary  at  present  to  state  this 
in  the  affidav  it).    In  one  of  the  early  cases  on,  |> 
this  act,  iu  October  1838,.  a  stop  was,  by  a  - 
judge's  order,  put  upon  the  whole  amount  o|r  j 
stock  in  the  names  of  trustees,  to  a  largft  iii 
amount,  for  the  debt  of  one  of  the  cestui  que 
trusts  amounting  to  a  part  only  of  the  irusjoii 
stock:  to  correct  this,  however,  a  summon*,!^ 
was  taken  out  before  Alderson,  B.,  who  distil 
charged  the  former  order,  and  reduced  the  n 
charge  to  a  sum  agreed  to  be  equivalent  to, the,  a< 
probable  amount  of  the  judgment  debt,  fawt-ih 
interest  and  costs ;  the  practice  by  distringas 
requires,  that  the  precise  amount  of  stock 
standing  in  the  debtor's  or  his  trustee's  name,  >dl 
and  the  amount  to  be  charged,  be  correetlyoilJ 
stated  iu  the  notice  ;  under  the  statute,  suchv  A» 
amouut  of  stock  should,  if  p<nsible,  be  obtained . 
and  sworn  to ;  but  where  a  special  affidafibsla 
can  be  made,  shewing  that  the  defendant  is  m 
possessed  of  some  stock  in  a  particular  fund, 
or  shares  iu  a  company,  and  that  every  enquiry 
government  funds,  subject  to  a  judgment  andeudeavour  has  been  made  (stating  the  facis)„9ti 
w,  will  be  first  considered.  to  ascertain  the  precise  amount,  &c.  without  us 

success,  an  order  nisi  would  probably  be  granted 
to  charge  such  stock  or  shares  as  the  defend* 
ant  may  be  possessed  of.  .  in  h«  mr/sq  9oJ 

"An  affidavit  of  the  facts,  entitled  in  the  lib 
court  where  the  action  is,  and  also.  in,tk*  -il? 
cause,  must  be  made  to  ground  the  applies-  ' ,; 


only  a  small  portion  of  that  importan 


In  treating  of  the  practice  of  charging  the 
government  funds,  or  the  stock  or  shares  of 
public  companies,  with  debts  and  sums  of  money 
due  on  judgments,  decrees,  or  rules  of  court, 
under  the  stat.  1  &  2  Vict.  c.  110;  the  case  of 
the 
at  law 

It  will  probably  be  the  practice  to  bring 
actions  against  stock-holders,  with  a  view  of 
eventually  obtaining  tbe  debt  and  costs,  by 
charging  and  obtaining  satisfaction  from  the 
defendant's  stock,  under  this  act ;  and  cases 
have  already  occurred  of  that  description. 

"  In  order  to  charge  stock,  the  first  requisite 
is  a  final  judgment ;  this  judgment  should  be 
entered  up  of  record.  ,  . '  v 

"  Enquiry  should  be  made  concerning  the 
defendant's  stock  intended  to  be  charged ; 
there  will  frequently  be  considerable  difficulty 
in  ascertaining  what  particular'  stock1  the  judg- 
ment debtor -is  possessed  of,  and  its  precise 
amount;  the  detendant,  or  his  attorney.  Will 
not  atiftml  any  information  updn  th4  subject. 
Successful  inquiries  have,  however,  beeri  made 
where  a  debtor  has  been  possessed  of  trust 
aock  under  a  will1,  the  contents  of  Which  arc 
easily  ascertained  by  a  search  at  the  proper  ec- 


tion,  stating  the  judgment,  that  the  same  was  n  i 
entered  up;  that  so  much  is  due  for  pmei-  [ib 
pal  and  interest;  and  that  a  particular  sum Jni  i 
the  3  per  cent,  consolidated  annuities,  or  oiktt 
stock  or  annuities,  or  other  fund,  is  standing  .;lno 
m  the  Bank  or  South  Sea  Company's  -Upoksii  >ni 
in  the  name  of  the  defendant  or  of  his  trusteaj  i/^ 
naming  him.  ,  The  ailjdavit  will  of  course,  fery  9* 
in  each  particular  case.   ,  j^Hb  »soi  i&  ^ 


It  would  perhaps  have  tended  to  the  regu- 
larity of!  thi  proceeding,  if  a  summons  had  ^ 
been  taken  out,  and  a  pritate  attendance  with 
the  Judge  arranged ;  but  this  wcmldhiMih^^ 
interfered  with  the  time  of  the  judges,  mf*>* 


>•'}  it!  ti  '^I 
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pressed**  thef  are  with  business,  llife  prac- 
tice'adopted  is  similar  to  rhaft  on  an application 
made^ta  a  judge  on  a  sped*!  anrdavit  for  ah 
orde*  W  arrest  a  defendant]  oh' winch  occasion 
tHc  plaintiff's  Sttortley,  Without  any  summons, 
attends  the  jndge  Wlth  thfe  affidavit,  statitig  the 
facti,  ami  the  judge,  when  satisfied,  makes  the 
order  applied  for;  and  this  ^factfc? 'is  now 
adopted  in  obtaining  an  order  nisi  to  charge 

"The  Mrfr*  may  be  a  judge  of  anv  one  bf 
thto  itroenof  courts  at  Westminster;  nut  it  is 
advisable  to  make  the  application  at  the  cham- 
bers «f  one  of  the  judges  of  the  court  in  which 
the  action  hat)  been  brought,  as  there  may  be 
ulterior  proceedings  in  the  cause  in  that  court, 
and'  the  charge  may  be  affected  bv  issuing  a 
capiat  ad  satisf'tciendum,  or  by  a  partial  satis- 
faction ;  but  as  the  judges,  in  courts  of  com- 
mon law,  can  now  act  out  of  their  own  courts, 
the  application  mav  be  safely  made  to  any  of 
those  judges,  both  on  the  language  6f  sect.  14, 
ami  on  the  previous  statutes. 

"  It  mnst  frequently  happen,  that  cases  of 
difficulty  nill  arise  on  these  clauses,  in  which 
it  will  be  impossible  for  the  learned  judge,  in 
the  present  state  of  court  business,  either  to 
read  overtbc  several  affidavits,  documents,  and 
papers,  or  to  decide  immediately,  and  yet  it 
may^ve- very  unsafe  to  leave  the  stock  unpro- 
tected pending  the  decision ;  it  will  be  a  ques- 
tion of  Importance,  therefore,  whether  the 
jndgv  can  is.-ne  a  preliminary  order,  directing 
that  no  transfer  shaH  take  place  until  an  order 
nisi,  to  he  made  in  the  particular  cause,  be 
made  'and  served  ;  hut  there  is  no  direction  in 
theiAet  to  that  effect.  Will  it  be  proper  in 
mj'  h  a  case,  for  the  plaintiff  to  issue  a  distringas, 
by  which  a  tetnporWy  stop  may  be  put  upon 
the,WOek  ^  Then  another  question  arises  from 
the  conflict  of  jurisdictions,  whether,  after  a 
distringas  trat  been  issued  and  acted  upon  in 
oneb  court,  there  can  be  a  charge  Under  the 
statute  on  the  same  stock,  for  the  same  debt, 
in  another  toixrt 

".Tfcejadge,  on  being  attended  by  ihc  attor- 
ney or  agent  of  the  judgment  creditor,  will 
hear  the  application,  ami, if  satisfied ,  Will  make 
an  order  nisi,  that  the  stock,  funds,  or  annui- 
ties; or  sach  part  thereof  as  he  shall  think  suffi- 
cient, shall  wand  provisionally  charged  with 
the  payment  of  the  amount  of  the  judgment 
rleht  and  interest ;  ahd  that,  unless  cause  be 
shewal  to  the  contrary,  on  or  before  a  fortnight, 
a  month,  or  on  or  before  a  certain  day,  or  as  it 
is  now  usual,  (as  in  a  summons),  on  a  Certain 
day  aa4  at  a  certain  hour,  the  order  will  be 
made  absolute. 

"Wfcere  the  judgment  debtor  is  entitled 
only  to  the  dividends  or  income  of  stock,  dur- 
ing Ufa,  it:8eeuw  the  order  should  charge  the 
dividends  onlv,  Without  affecting  the  corpus  of 
the  stock,  except  by  restraining  such  a  trans- 
fer as  may  defeat  the  charge."  ^ 

Itw^ltliusbe  perceived  tUat  Mr'  Wilkin-; 
u  has  uiu.de  aa  important  addition  to  our 


sou 


stock  of  legal  works,  and  that  few  members 
of  either  branch  of  t lie  profession  can  neg- 
lect placing  it  in  their  libraries. 
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Joint.tenancy  is  created  by  the  act  of  the 
party.  It  may  he  either  by  purchase  or  gift, 
Or  by  purchase,,  in,  the  technical  sense  of 
the  word ;  and  in  this  respect  it  resembles  a 
tenancy  in  common-  (2  Com.  180,  188 ;  Litt. 
a.  321;  Cro.  Eliz.  43li  16Ves.365;  4  Russ. 

But  tenants  in  common  may  be  by  pre- 
scription: as  prescribing  for  themselves  and 
their  ancestors  that  the  estate  has  been  held  in 
common  for  a  time  which  will  make  a  good 
prescriptive  title ;  but  this  can  never  be  in  the 
case  of  joint-tenants,  because  of  the  ja*  accres- 
cendi.    (litt.  s.  3f0j  3  &  4  W.  4,  c.  71.) 

I  have  not  observed  Littleton  or  Coke  to 
mention  any  modes  of  creating  a  tenancy  in 
common  except  the  following  three,  viz. : — 
First,  by  the  express  words  of  the  conveyance, 
or  to  two,  habendum  the  one  moiety  to  the  one 
and  his  heirs,  and  the  other  moiety  to  the  other 
and  his  beirs,  &c. ;  or  where  a  sole  tenant  in- 
feoffs  another  of  a  moiety  or  other  part  of  his 
land  without  giving  it  in  severalty.  Secondly, 
where,  in  creating  an  undivided  estate,  all  the 
unities  which  are  requisite  in  joint-tenancy  or 
coparcenary  are  not  observed.  Thirdly,  by 
prescription.  (Litt.  ss.  298,  299,  and  Com- 
ments. ;  Lofft.  196 ;  2  Bac.  Ab.  Guill.  ed.  603, 
and  infra  ;  14  Vin.  Ab.  491, per  M.  R. ;  Watk. 
Cou?i  1  11,  8  ed;f  2  Com.  193  ) 
,  Partnerships  may  be  dissolved  into  a  tenancy 
in  common,  and  are  in  some  sort  the  same 
species  of  ownership;  but  of  this  hereafter. 
(2  Cowp.  445 ;  I  Dea.  &  Ch.  464.) 

In  wills  greater  latitude  is  allowed  in  con- 
structing a  tenancy  in  common  than  in  a  deed, 
as  we  shall  hereafter  mention. 

Coparceners  claim  by  act  of  law  only,  viz. 
by  desceut  from  their  ancestor.  (2  Coin.  187.) 

Where  the  Party-waU  Act  (14  Geo.  3,  c.  78) 
does  not  apply,  and  no  evidence  or  contradic- 
tory evidence  is  adduced  to  shew  how  it  is 
built,  it  has  been  decided  that  the  common 
user  of  a  wall  separating  adjoining  properties 
in  different  owners,  is  prima" facie  evidence  that 
the  wall  and  the  land  on  which  it  stands  be- 
longs to  the  respective  owners  as  tenants  in 
common.  {Malts  v.  Hawkins,  5  Taunt  20; 
Cuhitt  v.  Porter,  8  B.  &  C.  257 ;  2  M.  &  R» 
267  ;  trmire  y.Sidford,  I  M.  &  R  4W.) 

As  in  sole  ownerships  so  in  undivided,  a 
right  of  property  may  be  obtained  by  the 
labour  or  skill  of  two  or  more  individuals. 
'{ This  in  the  case  of  ship-buUding.  So  cases 
have  occurred  with  >i'espect  to  the  whalef 
fisheries,  with,  respect  to  the  rights  of  the  con- 
tending burpooners,  j>ut  whicu  appear  tab*  •»  >' 
subject  tp  whajt  is  the  generally  received  cus- 
tom among  t)>e  adventurers.  The  questions 
have  ori^uiatcd.  interesting  argument.  (Abbott 
on  Shipping, I;  Penning* v.  Littledale,  1  Taunt. 

• 
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Independently  of  the  game  laws  and  tres- 
passing, the  common  law  right  to  the  hunters 
of  animals,  ferae  naturd,  and  the  owner  of  the 
soil  from  or  over  which  they  are  started  or 
hunted,  is  laid  down  to  depend  on  the  con- 
tinued pursuit  of  the  hunter ;  for  there  is  no 
claim,  ratione  soli,  during  the  flight  merely 
over  a  property.  A  distinction  also  has  been 
made  with  respect  to  a  forest  or  warren,  which 
have  a  privilege.  If  the  owner  of  the  starting 
ground  pursues,  it  seems  not  lawful  for  him  to 
carry  away,  though  he  kill  the  animal.  (2  Salk. 
556;  I  Ld.  Raym.  251 ;  2  Com.  419,  and  note 
by  Christian.) 

Where  two  extents  issued  into  two  different 
counties  for  the  same  debt,  and  both  sheriffs 
seised  the  goods,  and  the  debt  was  paid  to  one 
before  a  venditioni  exponas  was  delivered  to 
either,  the  latter  was  held  entitled  to  the 
poundage.  But  where  the  debt  was  paid  to 
the  Receiver  General,  the  Court  thought  the 
distinction  too  nice  to  inquire  which  levy  had 
compelled  payment,  and  therefore  appor- 
tioned the  poundage.  {Rex  v.  Barber,  3  Anstr. 
717  i  R.  v.  CadteaU,  299,  ib. ;  R.  v.  Fry,  3  ib. 
717) 

Property  may  be  acquired  by  accident,  as 
by  finding :  the  rules  respecting  which  are 
to  be  found  in  Blackstone's  Commentaries. 
(2  Com.  by  Hov.  295  ;  2  ib.  9.) 

The  distinction  is,  however,  to  be  borne  in 
mind,  that  where  two  or  more  persons  con- 
tribute their  labour  or  skill  for  a  common 
undertaking,  subject  to  a  common  loss  and 
gain,  thereby  the  parties  are  partners.  (IS  Ves. 
300;4B.&Ald.663;  IH.Blk.37;  4B.&C. 
867,  Abbott,  C.  J.) 

It  was  the  practice  among  the  King's  waiters 
in  London,  who  were  appointed  by  separate 
patents,  to  consider  certain  emoluments  paid 
into  an  officer's  hands  for  their  benefit,  as  sub- 
ject to  an  accruer  in  favour  of  the  survivors  in 
case  of  the  death  of  others,  unless  the  deceased 
received  his  share  before  his  death.  It  was 
unnecessary  to  decide  the  legality  of  this,  in 
consequence  of  the  passing  of  a  statute ;  but 
the  Judges  inclined  against  it,  because  the 
parties  were  not  joint-officers.  {Hudson  and 
others  v.  Mucklow,  12  East,  273.) 

There  may  be  joint-tenants  by  a  tortious 
act,  as  by  ouster  or  usurpation,  &c.  of  tlie  right- 
ful owner,— as  well  as  sole  tenants.  On' the 
death  of  one,  the  survivor  shall  have  the  whole 
right,  whatever  it  ie.  (4  Bac.  Ab.,  Guill.  ed. 
466;  Co  Litt.  181  a.) 

Disseisins  are  out  of  date  now,  and  seldom 
can  come  in  question,  though,  at  one  time, 
offering  points  of  the  utmost  difficulty.  (Hayes's 
Conv.  12 ;  2  Prest.  Abst.  2?9:)      >■  .ill  if  jum 

Adverse  possession  fe  now  created  by  mere 
receipt  of  rent  and  profits;  and  almost  all 
real  actions  are  abolished :  the  right,  and  not 
only  the  remedy,  is  now  barred.  (3  &  4-W.  4, 
c.  27 ;  Nepean  v.  Knight,  2  M.  &  W;  894.) 

A  joint  disseisin  might  have  been  by  a  dis- 
seisin to  the  use  of  the  disseisor  and  another, 
who  either  before  or  afterwards  agreed— 


Omni*  ratihabitie  refrotrahitur  et  mandato  ayui- 
paratur — or  to  the  use  of  two,  one  agreeing 
at  one  time  and  another  at  another.  The 
members  of  a  corporation  may  be  disseisors  as 
individuals ;  but  a  man,  by  his  entry,  cannot 
make  a  feme  covert  or  infant  joint  dissei- 
sors with  him,  from  their  incapacity  to  agree 
to  it.  (Co.  Litt.  a.  2/rf,  1086,  374a;  2  Bac. 
Ab.  267;  Samme's  case,  13  Rep.  24  j  Co.  Litt. 
163,  161  a  &  6,  and  note;  14  Vin.  Ab.  209; 

2  Bac.  Ab.  Guill.  ed.  685,  688.) 
But  there  might  be  coadjutors  to  a  disseisin 

who  gained  nothing  in  the  tenancy.  (Co.  Litt. 
b.  278,  180  A;  2  Bac.  Ab.  635.) 

If  there  be  two  joint- tenants  of  land  charged 
with  a  rent  to  a  party,  who,  on  the  rent  being 
behind,  distrains  for  it,  on  which  one  of  the 
joint-tenants  makes  rescous,  both  joint- tenants 
are  disseisors,  (but  the  rescuor  only  charge- 
able with  force) ;  for  the  distress  is  a  demand 
in  law,  and  the  nonpayment  a  denial  and  a 
disseisin.  (Co.  Litt.  161  A.)  Joint  trespassers 
gain  no  right,  much  less  parties  taking  goods 
with  a  felonious  intent. 

Sect.  4. 

Joint-tenancy  may  be  created  by  any  con- 
veyance almost  by  which  a  sole  ownership  is 
created.    It  was  objected,  at  one  time,  that  it 
could  not  be  created  in  fee  simple  by  a  fine 
sur  con.  de  droit  come  ceo.,  for  that  fine  was 
levied  for  the  purpose  of  settling  the  inherit- 
ance in  a  person  certain.  But  the  practice  in- 
troduced many  anomalies  and  absurdities 
Fines  are  now  abolished.   (Litt.  s.  277 ;  Co 
Litt.  1806;  4  Jarm.  Byth.  164;  2  Rep.  74 
Bro.  Rep.  5 ;  5  Rep.  58 ;  4  Bac.  Ab.  460 

3  lb.  643 ;  1  Prest.  Conv.  288  ;  2  Ib.  90,  4  j 
2Mod.49.) 

Joint-tenants  (differing  from  tenants  in 
common)  must  be  created  by  the  same  con- 
veyance or  claim,  and  the  property  pass  to 
them  in  soliao.  They  must  have  a  unity  of 
title;  whereas  one  tenant  in  common  may 
take  by  descent  and  another  by  purchase,  or 
both  by  purchase  from  different  parties.  (2 
Com.  191;  Co.  Litt.  1886,  189  a;  Watk.  Con. 
Ill;  Gilb.  Ten.  74 ;  1  Salk  309.) 

But  property  cannot  be  granted  to  two  or 
more  jointly  and  severally,  for  severally  will  be 
repugnant,  and  they  are  joint-tenants.  Though 
it  is  said,  that  to  grant  proximam  advocaiio- 
nem,  to  two,  et  cuilibet  eorum,  to  present  A.t  is 
good,  for  the  maxim  cupido  dwitiarum  est 
causa  belli,  does  not  apply.  But  it  is  very 
clear  that  a  mere  authority  may  be  given 
to  two  jointly  and  severally.  (5  Rep.  19  j 
1  Salk.  309;  14  Vin  Ab.  147,  469;  Moor, 
64;  4  Cru.  Dig.  396;  S/tate  v.  Sherwood, 
Cro.  Eli*.  729;  5  Bac.  Ab.  Guill.  ed.  810; 
3  Jarm.  Byth.  180  ;  I  East,  497,  Kenyon,  C.  J.) 

Partners  and  executors  cannot  be  said  to 
be  possessed  jointly  and  severally,  though  each 
partner  or  executor  respectively  may  dispose 
of  the  whole  in  some  cases. 

It  is  even  laid  down  that  in  a  will 
to  two  jointlv  and  severally  creates  a 
tenancy.   (2  Com.  193;  Poph.  521) 

The  reason  in  SKng-sbifs  case  is>  that  though 
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several  may  bind  themselves  jointly  and  save* 
rally  to  a  party  for  the  same  *au*e,  yet  a  party 
cannot  bind  himself  to  several  and  each  of 
them  for  one  aud  the  same  cause,  for  the 
pourt  would  be  at  a  loss  for  which  to  give 
judgment.  (Slingsbtfs  case,  b  Rep.  19  {  1  East, 
497.  Kenyan,  C.  J  ) 

The  subject-matter  in  a  joint  g rant  may,  it 
appears,  render  it  a  several  grant  to  each 
grantee,  as  a  personal  corody  uncertain  to 
two  men  and  their  heirs.  Coparceners  may 
claim  the  entire  property  by  the  same  descent 
from  their  parent,  or  they  may  be  such  by 
several  descents  after  the  original  descents; 
but  however  many  there  be,  and  however 
many  descents  may  happen  while  the  copar- 
cenary continues,  they  are  but  one  heir  to 
their  common  ancestor,  from  whom  the  land 
descended  originally :  though  the  subsequent 
descents  pass  unequal  shares  of  the  entirety. 
The  law  gives  to  the  original  coparceners,  as 
to  their  respective  shares,  a  descendable  pro- 
perty :  Potent  for  est  dispositis  legis  quam  ho- 
minu    (Co.  Litt  l90u,  Harg.  n.  74.) 

Executors,  by  the  common  law,  and  assig 
nees  in  bankruptcy,  by  statute  law,  have  the 
effects  vested  in  them  by  mere  appointment 
(Toller's  Executors,  I ;  and  2  W.  4,  c.  56,  ss 
25  &  26.)  R.  C.  8. 

[To  be  continued.'] 
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We  think  ^trer?  roust  be  a  mistake  in  the 
name  of  this  case.  It  appears  to  be  one  of  the 
cases  which  we  noticed  Vol.  17,  p.  53.  . 





SELECTIONS 
FROM  CORRESPONDENCE. 


EXAMINATION. 

In  the  following  case  it  is  said  "the  Ex- 
aminers of  Attorneys,  under  Reg.  Gen.  H.  T. 
6  \V.  4,  ought  not  to  refuse  to  examine  a 
clerk,  upon  the  ground  that  there  is  a  doubt 
whether  he  has  served  his  whole  time  under 
his  articles." 

Kelly,  Q.  C,  moved  that  the  parties  ap- 
pointed to  examine  persons  desirous  of  being 
admitted  attorneys,  pursuant  to  the  regula- 
tions of  Hil.  6  W.  4,  (I  Har.  &  Wol.  637,) 
might  be  directed  to  examine  the  applicant, 
they  having  refused  to  do  so  under  the  follow- 
ing circumstances : — The  applicant  had  been 
articled  to  an  attorney  for  five  years ;  during 
that  period  he  had  been  assigned  to  another 
attorney,  whom  he  served  for  a  fortnight  be- 
fore the  instrument  of  assignment  was  exe- 
cuted. It  was  submitted  that  such  fortnight's 
service  was,  in  effect,  a  service  under  the 
assignment. 

{findal,  C.  J. — Without  giving  any  opinion 
aa  to  the  validity  of  the  service,  we  think  that 
the  applicant  should  be  put  in  a  situation  to 
have  the  question  determined.  The  Examiners, 
therefore,  ought  to  examine  him  de  bene  esse, 
and  then  if  the  applicant  is  refused  his  certi- 
ficate, he  may  appeal  to  the  Judges,  and  the 
question  as  to  the  sufficiency  of  the  service 
will  be  properly  raised. 

Jn  re  Smithers,\  Arnold,  423. 


LAW  REPORTING. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

I  am  glad  to  see  by  the  letter  of  *'  Digester," 
ante',  p.  331,  and  "other  correspondents,  that 
the  profession  is  desirous  of  abating  the  nui- 
sance of  the  present  system  of  Law  Reporting. 
The  remedy  is  suggested  by  your  correspond- 
ent, and  is  in  the  hands  of  the  profession — it  is 
6imply  to  discontinue  taking  in  any  reports  until 
the  booksellers  have  agreed  to  drop  their 
rivalship,  and  publish  only  one  series  of  casea 
in  each  court  instead  of  two  or  three  as  at  pre- 
sent. This  would  not  only  be  better  for  us, 
but  better  for  the  booksellers  in  the  long  run. 

I  hope  you  will  continue  your  exertions  in 
this  matter,  and  that  your  subscribers,  the  next 
time  they  pay  their  bills,  will  remember  this 
suggestion.  Why  is  not  some  step  taken  by 
the  legislature  to  introduce  authorized  reports  ? 

Alpha. 


DUTIES  OP  SOLICITORS  TO  THEIR  ARTICLED 
CLERKS. 

Sir, 

Noticing  in  a  recent  number  of  the  Legal 
Observer,  a  letter  complaining  of  the  manner 
in  which  solicitors  perform  their  covenants 
towards  their  articled  clerks,  and  your  auswer 
thereto,  saying  "  that  if  the  covenants  of  the 
solicitor  are  not  always  strictly  performed, 
those  of  the  clerk  are  in  an  equal  degree  un- 
fulfilled :"  I  beg  to  say  that  I  do  not  consider 
that  any  justification ;  for  if  the  clerk  does  not 
perform  his  covenants,  the  solicitor,  having 
the  power  of  withholding  his  certificate  at  the 
end  of  the  term,  would  do  so,  if  he  considered 
that  the  clerk  had  not  strictly  acted  up  to  his 
agreement,  whilst  the  unfortunate  clerk  has 
not  only  got  to  work  like  a  copying  clerk  for 
the  greater  part  of  five  years,  but  at  the  end  of 
that  time  has  to  pass  a  very  strict  examination, 
for  which,  in  a  great  many  instances,  he  has  to 
prepare  after  the  expiration  of  his  articles. 

I  hope  that  these  frequent  complaints  may 
touch  the  consciences  of  those  whom  they  may 
concern,  and  thereby  open  their  eyes  to  a  just 
view  of  the  ease.  They  may  learn  that  there 
is  something  more  due  to  the  clerk,  in  consi- 
deration of  the  large  premium,  besides  teach- 


ing him  to'fead  and  write. 


at 


Hugo. 
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DEBTOR  AND  CRKDlToR.-^-t*ABlLITY  O*  EXE- 

cuton:  11  '•  "' 
Circumstances  in  which  the  Court  dismissed 
so  much  of  a  bill  us  asked  to  set  aside  a  di  ed 
by  which  a  creditor  obtained  from  his  debtor 
security  for  payment  on  the  death  of  the 
debtor,  but  ordered  the  creditor  to  account 
for  the  debtor's  estate  which  came  into  his 
hands  by  procuring  administration  of  the 
estate  to  be  granted  to  himself  he  thereby 
becoming  a  trustee fbr  the  other  creditors. 

This  suit  was  instituted  by  James  Link,  a 
simple-contract  creditor  of  Thomas  Bennett, 
deceased,  against  William  Stallard,  the  de- 
ceased's personal  representative,  and  other 
defendants,  praying  the  usual  accounts  of  Ben- 
nett's estate,  aud  that  a  deed  executed  by  him 
to  Stallard,  conveying  to  the  latter  a  farm  in 
Herefordshire,  aud  other  property,  might  be 
set  aside.    >,  |  <  •      ,  i 

The  case  was  argued  for  the  greater  part  of 
three  days  by  Mr.  Kimlersley  with  other  coun- 
sel for  the  plaintiff,  and  by  Air.  Pembertout 
with  other  counsel,  for  the  defendants.  The 
facts  on  which  the  arguments  and  questions  in 
dispute  turned  are  fully  stated  in  the  sub- 
joined judgment. 

Lord  Lungdale,  M.  R. — This  was  a  bill  filed 
by  a  simple  contract  creditor  of  T.  Bennett, 
deceased,  who  had  not  been  paid,  and  who  had 
a  clear  right  to  an  account  of  the  estate  of  his 
debtor.  The  defendant  Stallard,  was  Ben- 
nett's legal  personal  representive,and  was  liable 


account  and  payment  were  sought,  it  would 
be  a  case  of  ordinary  occurrence ;  but  the 
plaintiff  had  included  several  transactions  be- 
tween the  defendant  and  the  testator  in  his 
lifetime,  and  particularly  a  transaction  in  1833, 
which  the  bill  alleged,  put  an  end  to  a  debt  to 
Stallard  from  Bennett.  It  appeared  that  they 
had  been  intimately  acquainted  from  early  life, 
and  that  Stallard,  who  had  beeu  a  prosperous 
mau,  had  made  several  accomodations  to  Ben- 
nett. In  1824,  Bennett  had  obtained  an  agree- 
ment for  a  lease  for  14  years,  of  the  Brock- 
liampton  Farm,  at  a  rent  of  1/.  per  acre.  The 
first  evidence  of  any  debt  due  from  Bennett  to 
Stallard,  was  a  warrant  of  attorney  dated  Ja- 
nuary, 1827,  to  secure  3600/.  That  debt  was 
afterwards  iucreaaed.  Tiie  family  of  the  Pro- 
theroes  were  owners  of  Brockhampton  Farm, 
which  they  were  desirous  of  selling*  and  it  was 
offered  for  sale  as  oue  property  by  one  Collins 
as  the  mutual  agent  of  all  the  owners,  but  he 
not  to  sell  tor  less  than  30/.  an  acre. 


UiMi*       .  »♦      f  ♦!      . »  ."nl »  -*ifj  m 

a  contract  for  Stallard.  On  the  3rd  of  June, 
1831,  the  I'rotheroes  agreed  with  Bird  to  sell 
the  farm  to  Bennett  and  Stallard  at  32/J  10*. 
per  acre,  Bennett  thought  be  had  made  « 
profitable  purchase,  and  was  well  pleased  to 
enter  into  the  contract.  -Stallard,  who  was  to 
advance  the  purchase- money,  thought  differ- 
ently, and  reproached  Bird  for  uoing  too  far, 
but  admitted  himself  to  be  bound.  Bennett 
immediately  began  endeavouring-  to  sell  the 
estate  again,  and  requested  Stallard  to  assist 
him  in  the  resale,  but  Stallard  was  not  so  con- 
fident. On  the  15th  of  August,  they  cune  ts 
au  agreement  that  Bennett  should  have  to  the 
end  of  January  then  next  to  resell  the  farm  ; 
but  in  case  he  failed  in  selling  it,  he  was  to  par 
a  reot  of  700/.  a  year,  and  if  he  resold  at  profit1 
he  was  to  have  the  whole  benefit.  Bennett 
agreed  to  pay  the  700/.  rent,  without  regard  to 
the  sale,  in  order  to  satisfy  Stallard,  but  used 
every  endeavour  to  sell  the  farm,  and  laid  out 
money  in  improvements,  and  advised  with 
various  persons  whose  help  in  selling  he  re* 
quested.  The  vendors  called  upon  the  pur* 
chasers  to  perform  the  contract,  and  Stallard 
consulted  his  solicitor  as  to  the  title ;  and  so 
little  desirous  was  he  of  the  purchase,  that  he 
did  not  abstaiu  from  making  all  objections, 
but  when  he  found  a  title  could  be  made  out, 
he  submitted  to  accept  it-  Bennett  being  un- 
able to  sell,  thought  of  letting  the  land,  aud 
procured  from  two  tenants,  Watkins  and  Bar- 
row, rent  at  the  rate  of  28r.  an  acre.  Stallard 
was  engaged  in  a  milk  company,  and  Bennett, 
although  greatly  in  debt,  thought  by  selling 
his  ttock  he  could  raise  money  for  that  specu- 
lation, and  for  that  purpose  at  the  endiof.L8$I< 


to  the  account;  and  if  nothing  else  but  an-  he  sold  a  portion  of  his  stoek.   The  milk  spc- 


was 


Collins  asked  35/.  an  acre ;  Bennett,  the  te- 
nant and  occupier,  wished  to  become  the  pur- 
chaser, but  the  Protheroes  were  not  wHUng  to 
sell  to  him,  as  the  farm  consisted  of  556  acres, 
and  they  doubted  bis  ability  to  pay  the  pur- 
chase money,  on  which  he  applied  to  Stallard, 
through  one  Bird.  Stallard  gave  Bird  leave 
to  make  what  use  he  pleased  of  his  name,  and 
Bird  thought  he  had  authority  to  enter  into 


culaiion  failed.    The  accounts  between  him 
and  Stallard  were  not  made  out,  but  the  state- 
ment was  that  some  of  the  proceeds  of  the 
stock  were  applied  in  payment  of  part  of  his 
debt.    The  next  thing  was  an  agreement:  en* 
tered  into  by  them  in  March  1832,  that  Ben- 
nett should  relinquish  to  Stallard  tor  a  nominal  I 
consideration  his  contract  for  the  purchase  of 
the  farm,  and  the  benefit  of  the  lease  he  fcadt 
on  it  and  Beunetl  agreed  to  join  in,  and  exe- 
cute all  proper  cenveyances  to  Stalard,  who  I 
was  to  pay  the  whole  of  the  purchase  money 
aud  to  be  put  in  possession  of  the  farm,  subject 
to  the  leaseB  to  Watkins  and  Burrow.  In. Mnyyj 
1832,  Benuett  wrote  to  Stallard  that  he  could)' 
not  go  ou  without  receiving  money,  and  thafil 
he  would  come  to  Stullard,  and  would  explain 
everything  to  his  satisfaction;  Applications 
were  also  made  to  Stallard  by  Mr.  Pcotaeroeu 
aud  Mr.  Webb,  his  solicitor,  urging  that  what- 
ever debt  was  owing  from  Bennett  to  Stallard 
ought  to  be  given  up  in  consideration  of  what 
Bennett  had  done,  and  -Stallard  promised nt»>) 
Cousider  of  it,  but  those  applications  Jed  to  no  1 
Conclusion.     It  was  then  thought  an  arrange- 
ment might  be  made  for  giving  Bennett  a  ro*-i 
lease  by  policy  of  assurance-   The  agent  for' 
the  Eagle  Insurance  O (lice  wrote  to  iSudlard  in 
January  1833,  .forwarding  proposals  for  the 
assurance,  which  Stallard  agreed  to*  nndbn,. 
policy  for  4,450/.  was  effected  on  Bennett's 
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life  in  the  Eagle  Office-  It  was  the  determi- 
nation of  Bennett  to*  extricate  himself  from  his 
debt  to  "Mallard,  ivlm  on  being  applied  to  and 
told  by  a  friend  of  Bennett,  that  the  debt  doe 
to  him  iron)  Bennett  was  arranged,  said,  How 
do  vou  make  that  nut ?  and  hei  ng  answered 
that  it  whs  in  consideration  of  Bennett's  giving 
up  the  farm,  he  replied  "  it  woold  he  a  very 
serious  matter."  Stallard  was  then  told  that  in 
addition  to  Bennett's  interest  in  the  farm,  he 
would  give  up  the  cottage  and  bits  of  land 
which  were  his  own  property,  and  he  might 
effect  an  insurance  on  Bennett's  life.  Stallard 
then  asked  how  the  premiums  on  the  assurance 
were  to  be  paid?  He  wua  answered  that  he 
(Stallard)  should  have  immediate  possession  of 
the ;fann  for  the  five  years  which  remained  of 
Bennett's  lease  which  was  worth  200/.  a  year, 
and  that  after  the  expiration  of  the  lease  ben- 
nett  should  pay  the  annua)  assurance  money, 
and  the  policy  should  he  an  assurance  for  the 
debt  owing  from  Bennett  to  Stallard.  The 
arrangement  was  carried  into  effect  •  deeds 
were  prepared  for  the  conveyance  of  the  cot- 
tage and  bits  of  land.  It  was  agreed  that  Stal- 
lard should  give  up  the  warrant  of  attorney 
and  should  have  the  benefit  of  the  policy  and 
pay  the  premium  for  five  years,  Bennett  then 
to  pay  them  for  the  remainder  of  his  life.  The 
deed  afterwards  executed,  recited  that  Beunett 
was  debtor  to  Stallard  in  4,487 /.  10*.  then  re- 
cited the  policy,  and  that  the  .varrant  of  attor- 
ney had  been  delivered  up,  provided  that  rhe 
executors  of  Bennett  should  pay  the  debt,  and 
contained  a  covenant  that  they  should  pay  it 
one  month  after  Bennett's  death.  Shortly  after 
execution  of  this  deed  Bennett  wrote  to  Stallard, 
hoping  he  would  always  be  pleased  with"  the 
purchase,  and  he  joined  in  the  conveyance  of 
the  farm  to  Stallard,  and  during  his  lifetime 
no  complaint  was  made.  Bennett  did  not  rest 
long  before  he  entered  into  another  specula- 
tion. In  1833  he  purchased  an  estate  called 
the  Hampton  Court  Estate,  for  10,300/.  for 
which  various  persons  became  his  sureties. 
That  purchase  was  completed,  and  the  estate 
was  conveyed  to  him  on  the  9th  of  May  1834. 
He  died  on  the  22nd  of  the  same  May.  His 
will  was  dated  in  November  1826:  the  Hamp- 
ton Court  Estate  did  not  pass  by  it,  bnt  de- 
scended to  his  heir  at  law.  He  appointed  his 
wife  executrix,  hut  she  made  an  appointment 
tor  Somebody  else,  which  rendered  it  doubtful 
tod  whom  the  representation  belonged.  C. 
Bennett,  the  heir  at  law,  conveyed  the  Hamp- 
ton  Court  Estate  to  Mrs.  Bennett,  who  pnt  it 
up  to  sale  by  auction,  but  it  was  bought  in  as 
not' fetching  sufficient  to  pay  the  incumbrances 
oa-it^  and  a  purchaser  could  not  be  found  un- 
til  Mr.  Evmih,  the  solicitor  of  Mrs.  Bennett, 
procured  Stallard  to  purchase  it  upon  the 
terms  of  Mrs.  Bennett  renouncing  the  execu- 
torship to  her  husband  in  favour  of  Stallard, 
who  then  took  out  administration  to  Bennett 
and  agreed  to  secure  her  a  debt  of  500/.,  and 
also  an  annuity  of  60/.,  and  the  Hampton 
Court  Estate  was  conveyed  to  him.  A  ques- 
tion arose  with  the  Eagle  Insurance  Company 


suddenly  of  a  disease  to  which  he  was  subject 
at  the  time,  the  policy  was  granted,  and  the 
Company  objected  to  pay.  Stallard  brought 
an  action,  which  was!  .tried  in  March  1835. 
The  first  witness  proving  the  nature  of  Ben- 
nett's disorder,  a  compromise  was  agreed  to, 
and  about  one  half  of  the  sum  assured  was 
received,  which,  after  deducting  costs,  left 
only  about  900/.  recovered  on  the  policy.  The 
present  bilt  was  shortly  afterwards  filed,  pray- 
ing in  a  most  unsatisfactory  mode  to  have  the 
deed  of  March  1833  rectified  or  set  aside. 
That  which  the  plaintiff's  counsel  asked  for 
was  intelligible,  vis.  that  the  debt  due  from 
Bennett  to  Stallard  ought  to  be  considered  as 
satisfied.  There  was  a  statement  that  the 
farm  of  the  Protheroes  was  of  the  value  of  35/. 
per  acre,  which  might  have  been  got  by  that 
family,  but  that  they  had  a 'particular  favour  for 
Bennett,  and  agreed  to  let  him  have  it  at  32/. 
10*.  per  acre.  The  evidence  did  not  support 
that  statement.  The  Protheroes  were  desi- 
rous of  getting  the  best  price  they  could,  and 
did  not  8how  any  particular  favour  for  Bennett. 
It  was  then  said  that  Bennett  had  an  agree- 
ment for  a  beneficial  lease.  The  value  of 
that  agreement  did  not  appear,  but  Bennett,  a 
sanguine  man,  thought  it  beneficial.  Stallard 
was  involved  against  his  own  judgment  in  the 
purchase.  His  Lordship  thought  the  arrange- 
ment was  proved  by  the  deeds.  It  was  easy 
to  conceive  that  the  parties  intended  to  put  an 
end  to  the  transaction  in  the  way  stated  by  the 
defendant,  that  Bennett  was  not*  to  be  further 
troubled  for  his  life.  There  was  nothing  un- 
reasonable in  that.  There  was  a  debt  subsist- 
ing on  personal  security,  enabling  Stallard 
immediately  to  proceed  against  Bennett,  and 
Stallard  was  to  have  the  policy  payable  imme- 
diately after  Bennett's  death.  With  respect 
to  the  next  transaction,  the  purchase  of  the 
Hampton  Court  Estate,  his  Lordship  without 
meaning  to  impute  any  thing  to  Stallard,  was 
of  opinion  that  purchase  could  not  stand. 
This  descended  estate  was  a  portion  of  the 
assets  of  Bennett,  and  Stallard  was  purchasing 
it  for  himself  by  the  very  act  in  which  he  was 
enabled  to  become  the  personal  representative 
of  Beunett.  The  price  might  have  been  per- 
fectly fair,  but  the  policy  of  the  Court  did  not 
allow  such  transactions  in  trustees.  He  could 
not  direct  an  account  in  any  other  than  the 
ordinary  form,  having  regard  to  the  will  and 
the  charges  of  fraud  contained  it.  He  would 
dismiss  with  costs  so  much  of  it  as  sought  to 
set  aside  or  rectify  the  deed  of  March  1833. 
Link  v.  Stallard  and  others.    Sittings  at  the 

Rolls,  July  26,  27,  and  29th,  1839. 
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COJNtfcACT,— STATUTE.  OF  LIMITATIONS. 

Where"  the  trustees  of  a  road  purchased,  for 
the  purposes'  of  the  trust,  some  land  and 
buildings  from  the  owner,  and  at  the  same 
time  took  different  quantities  of  stone  from 


oirthepolicy  granted  by  them.    Bennett  died        his  quarry,  and  paid  for  the  land  and  build- 
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ings,  but  did  not  pay  for  the  stone,  and  no 
distinct  and  specific  contract  for  taking  the 
stone  teas  proved :  Held,  that  the  transac- 
tions were  independent  of  each  other  ,  and 
that  the  taking  of  the  stone  teas  like  the 
ordinary  case  of  purchasing  goods,  and  that 
the  right  of  action  was  complete  on  each 
delivery,  and  consequently  that  the  Statute 
of  Limitations  was  an  answer  to  an  action 
for  any  part  of  the  stone  delivered  beyond 
the  period  of  sir  years  before  action 
brought. 

Assumpsit  for  the  value  of  some  stone. 
Pleas,  non  assumpsit,  Statute  of  Limitations, 
and  payment.  The  cause  was  tried  at  the 
Spring  Assizes  for  York,  in  1838,  before  Mr. 
Justice  Patteson,  when  it  appeared  that  the 
defendant  was  the  clerk  of  the  Trustees  of  the 
Oomersal  Road,  and  had,  On  their  account, 
purchased  on  account  of  the  trust  some  land 
and  small  buildings  from  the  plaintiff,  and 
taken  stone  for  the  roads  from  the  plaintiff's 
quarry.  In  August  1830,  the  dealings  between 
the  parties  began,  and  the  land  and  small 
buildings  were  taken  and  paid  for.  The  trus- 
tees, at  different  intervals,  took  stone  from  the 
plaintiff's  quarry,  between  August  1830  and 
August  1831.  The  action  was  not  brought 
till  1837.  and  the  amount  of  the  stone  taken 
within  the  sue  years  was  very  inconsiderable. 
On  the  part  of  the  defendant  it  was  objected 
that  the  plaintiff,  who  had  not  proved  any 
specific  contract  for  the  delivery  of  stone,  but 
had  merely  shewn  that  different  quantities  were 
at  different  times  taken  from  the  quarry,  could 
only  recover  for  such  as  had  been  delivered 
within  the  six  years.  It  was  contended  on  the 
other  side,  that  the  purchase  of  the  land  and 
buildings,  and  the  taking  of  the  stone,  must 
all  be  considered  as  one  transaction,  and  that 
a  part  of  the  debt  having  been  incurred  within 
six  years,  the  whole  was  taken  out  of  the  Sta- 
tute of  Limitations.  The  plaintiff  had  a  ver- 
dict for  85/.  16*.  8d.,  the  whole  amount  of  the 
stone  delivered ;  and  a  rule  was  subsequently 
obtained  to  set  aside  this  verdict,  and  enter  a 
nonsuit,  or  else  to  reduce  the  damages. 

Mr.  Alexander  now  shewed  cause. — Harris 
v.  Osbourn*  is  the  last  decision  on  this  subject, 
and  contains  the  true  doctrine  to  be  applied  to 
cases  of  this  sort.  There  it  was  held  that 
where  continuous  business  is  carried  on  the 
Statute  of  Limitations  is  no  answer  to  the 
demand  for  that  part  which  was  done  before 
the  six  years.  In  that  case  a  client  had  em- 
ployed an  attorney  to  conduct  a  suit,  and  it 
was  held  to  be  an  entire  contract  to  carry  on 
the  suit  to  its  termination,  and  consequently, 
that  the  attorney  was  entitled  to  recover  his 
whole  charges,  though  part  of  them  had 
been  incurred  beyond  six  years  before  action 
brought.  That  rule  must  be  applied  to  this 
case.  The.  contract  here  is  enure,  and  any 
one  part  being  within  the  six  years  the  plain- 
tiff can  recover  the  whole. 

Mr.  W.  H.  Watson,  in  support  of  the  rule.— 
The  contract  for  the  land  and  the  purchase  of 
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the  stone  were  two  entirely  different  trans- 
actions. The  receipt  given  by  the  plaintiff  for 
the  purchase  money  of  the  land  and  buildings 
shews  that  he  considered  it  a  transaction  com- 
plete in  itself.—- "  Received  of  Mr.  Can*  the 
sum  of  \lJ4l.  17'.  Id.,  as  the  balance  due,  to 
me  from  the  Commissioners  of  the  Gomersal 
New  Road,  on  account  of  the  land  and  old 
buildings."  No  specific  contract  for  stone 
was  proved,  and  the  purchase  of  it  must  there- 
fore be  considered  as  a  contract  de  die  in  diem, 
just  as  one  tradesman  getting  goods  from  time 
to  time  from  another  might  bring  his  action 
immediately  on  the  delivery  of  any  one  parcel. 
The  case  of  an  attorney  conducting  a  suit  has 
no  similitude  to  the  present.  The  defendant 
had  no  means  of  compelling  the  plaintiff  to  go 
on  selling  him  the  stone,  which  is  itself  a  proof 
that  there  was  no  continuing  contract.  Either 
party  might  have  put  an  end  to  the  dealing  on 
any  one  day.  It  is  clear  that  there  couM  have 
been  no  continuous  contract  for  taking  stone 
which  was  at  that  time  parcel  of  the  freehold, 
for  otherwise  Buch  contract  to  be  valid  must 
have  been  in  writing.  In  Rothery  v.  Mun- 
nings*  the  plaintiff,  a  proctor,  sued  for  the 
amount  of  his  bill,  which  was  chiefly  for  work 
done  in  prosecuting  an  appeal  to  judgment. 
After  the  judgment  a  communication  was  made 
to  him  by  the  other  side  respecting  costs— he 
attended  to  it,  and  added  it  as  an  item  to  hie 
bill.  This  was  the  only  item  which  bad 
crued  within  the  six  years.  The  Court  held 
that  this  item  did  not  take  the  rest  oaidfttye 
Statute  of  Limitations.  That  case  must  govern 
the  present.  '  "  "oilom 

Lord  Dentnan,  C.  J. — It  seems  to  me  that 
the  argument  of  the  defendant  is  vlgti^afrd 
that  the  plaintiff  cannot  recover  more  than  the 
value  of  that  quantity  of  stone  which  has  been 
supplied  within  the  six  years.  Not  that  T  go 
with  the  argument  tvbich  relates  to  the  Statute 
of  Frauds,  for  if  the  contract  was  in  fact  entire, 
though  the  plaintiff  might  not  be  entitled  to 
enforce  its  performance,  he  might  still  bt 
entitled  to  recover  the  value  of  the  stone 
which  had  actually  been  delivered.  But  heUfc 
as  it  seems  to  me,  he  does  not  make  out  a 
contract  in  any  way.  What  the  defendant 
takes  he  must  pay  for,  and  what  t9  taken  each 
time  forms  the  subject  of  a  new  contract 
between  the  owner  and  the  purchaser.  The 
rule  for  reducing  the  damages  must  therefore 
be  absolute.  ifidaeib  6J 

Mr.  Justice  Littledale.—\  am  of  the1  s*w»e 
opinion.  Of  course,  if  the  contract  was  entire, 
no  action  could  be  brought  till  It  was  ttottfi 
plete,  and  the  statute  would  not  begin  to  r*n 
till  then;  but  here  there  was  no  such  contract. 
The  parties  got  as  much  stone  as  they  wanted 
from  time  to  time,  and  the  right  of  action  was 
complete  on  each  deliverv- 

Mr.  Justice  Patteson  and  Mr.  Justice  Hit- 
Hams  concurred. 

Rule  absolute  for  reducing  the  damaged. — 
Carter  v.  Carr,  T.  T.  1839.    Qi  B.  F.  J. 


b  1  Barn.  &  Ad.  15. 
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I  &  2  Vict.  c.  1 10,  s.  3.— order  ran  arrest 

OF  DEPENDANT. — MOTION  TO  DISCHARGE 
DEFENDANT.— AFFIDAVIT  OF  DEPT. 

Where  a  defendant  has  been  arretted  under  a 
Judge's  order  made  under  the  provisions  of 
the  I  8f  2  Vict,  c.  \  10,  *.  3,  and  it  is  sought 
to  procure  his  discharge,  the  motion  should 
be  to  set  aside  the  order,  and  not  the  capias. 

Such  a  Judge's  order  cannot  be  supported  by 
an  affidavit  of  debt  by  the  indorsee  agaitut 
the  drawer  which  does  not  allege  present- 
ruent,  and  default  by  the  acceptor. 

Theobald  moved  for  a  rule  to  shew  cause 
why  the  capias  issued  in  this  case  should  not 
be  set  aside,  and  why  the  bail-bond  should  not 
be  delivered  up  to  be  cancelled.  It  appeared 
that  the  defendant  had  been  arrested  upon  a 
capias  issued  under  the  order  of  a  Judge, 
made  under  the  provisions  of  the  1  &  2  Vict 
c.  110,  s.  3,  and  bad  subsequently  given  bail. 
The  order  bad  been  obtained  upon  an  affidavit 
which  stated  that  the  defendant  was  justly  and 
truly  indebted  to  deponent  in  the  principal 
sum  of  489/.,  as  indorsee  of  a  bill  of  exchange 
drawn  by  the  defendant  upon  and  accepted  by 
G.  T.  S.,  and  by  the  defendant  indorsed  to  the 
plaintiff,  and  which  said  bill  was  still  due  and 
unpaid.  There  was  also  a  second  affidavit  to 
the  effect  that  the  defendant  had  said  that  he 
had  rather  go  and  travel  in  Scotland  or  Ireland 
than  pay  the  bill.  The  ground  of  the  present 
motion  was  that  the  affidavits  were  insufficient, 
and  an  affidavit  was  also  produced  in  support 
of  the  application,  in  which  it  was  denied  that 
the  defendant  had  any  intention  to  leave  the 
country. 

Piatt  appeared  to  shew  cause,  but  was  in- 
terrupted by 

The  Court,  who  said  that  the  affidavits  on 
which  the  order,  had  been  obtained  were 
clearly  insufficient.  The  first  did  not  aver 
any  presentment  or  dishonor  by  the  acceptor, 
and  it  did  not  appear  that  the  defendant  was 
legally  liable  upon  it,  or  had  made  any  pro- 
mise to  pay  it.  They  suggested  a  doubt,  how- 
ever, whether  the  application  should  not  have 
been  to  set  aside  the  Judge's  order  instead  of 
the  capias. 

Theobald  submitted  that  the  effect  of  a  rule 
to  discharge  the  Judge's  order  would  have 
been  the  same  as  that  of  the  present  rule. 
The  6th  section  of  the  act  gave  the  party 
arrested  a  right  to  apply  to  be  "discharged 
out  of  custody."  The  defendant  here  was 
constructively  in  the  custody  of  his  bail. 

The  Court  said  that  if  they  were  to  set  aside 
the  caputs,  the  effect  of  their  decision  would 
be  to  make  the  sheriff  a  trespasser,  and  that 
in  cases  of  this  nature  the  application  should 
be  to  set  aside  the  Judge's  order. 

Rule  discharged. — Hopkinson  v.  Salembier, 
T.  T.  1839.  Excheq. 


.'. •  :  •'.  *•       ;  •  i  • 


INQUISITION  IN  ODTLAWRT.-r-MOTION. 

It  is  necessary  that  a  motion  relating  to  an 
inquisition  in  outjatery  should  be  made 
through  the  medium  of  one  of  the  Side 
Clerks,  the  return  betng  made  into  the 
Queen's  Remembrancer's  Office. 

fFightman  shewed  cause  against  a  rale  nisi 
obtained  by  Creswell.  It  was  a  proceeding  in 
outlawry,  and  the  object  of  the  rule  was  that 
one  Harvey  might  be  at  liberty  to  traverse  the 

inquisition  taken,  or  that  it  might  be  quashed. 
The  affidavits  were  entitled  "  In  the  Exchequer 
of  Pleas :  The  Queen  on  the  prosecution  of 
Thomas  Carter,  the  elder,  against  Otho  Man- 
ners." It  was  objected  that  the  motion  was 
improperly  made  on  the  Common  Law  side  of 
the  Court*  as  the  inquisition  was  returned  into 
the  Queen's  Remembrancer's  Office.  Man- 
ning's Exchequer  Pr.  f.  96. 

Creswell,  contra.  —  Until  the  permission 
prayed  to  traverse  the  inquisition  was  granted, 
the  proceedings  were  on  the  Common  Law 
side  of  the  Court. 

By  the  Court. — The  iuquisition  is  supposed 
to  be  in  the, Remembrancer's  Office.  We  can- 
not hear  you  unless  by  one  of  the  Side  Clerks. 

Rule  discharged.  —  In  re  Otho  Manners, 
T.  T.  1839,  Excheq. 

•  i  •    !  «.    '  1  •»    fl .  * 

EVIDENCE.— FROOF  OF  STATEMENTS  MADE 
BEFORE  MAGISTRATE. 

The  written  statement  of  proceedings  taken 
before  a  magistrate,  under  theJG.  4,c.  64, 
is  the  best  evidence  as  well  in  the  indivi' 
dual  case  in  whicJt  they  are  taken,  as  in 
collateral  proceedings,  whether  civil  or  cri- 

...  snnial. 

Waddington,  in  Easter  term,  moved  for  a 
rule  for  a  new  trial  in  this  case,  upon  the 
ground  of  the  improper  rejection  of  evidence. 
It  was  an  action  of  trespass  for  an  assault 
upon  the  plaintiff,  and  the  defendants  pleaded 
jointly  Not  Guilty,  and  Simpson,  secondly, 
pleaded  a  justification.  The  cause  was  tried 
before  Lord  Denman,  C.  J.,  at  the  assizes  for 
the  county  of  Warwick,  and  the  defendant 
proved  the  circumstances  mentioned  in  his 
plea  of  justification,  from  which  it  appeared 
that  the  plaintiff  was  taken  before  a  magis- 
trate, when  certain  evidence  was  taken  down 
in  writing.  The  plaintiff's  counsel  then  pro- 
posed to  ask  some  questions  as  to  what  had 
been  said  before  the  magistrate,  but  it  was 
contended  for  the  defendant  that  the  depo- 
sitions should  be  put  in.  The  learned  judge 
was  of  that  opinion,  and  rejected  the  evidence, 
whereupon  a  verdict  was  found  for  the  de- 
fendant. It  was  contended  that  the  rule  that 
the  deposition  of  what  occurred  before  a  ma- 
gistrate was  the  best  evidence,  was  not  appli- 
cable to  a  collateral proceeding  in  a  civil 
action.  The  mere  circumstance  of  certain 
notes  having  been  taken  by  a  person  in  autho- 
rity, did  not  exclude  all  other  proof  of  what 
passed.   By  jthc  statute  7  G.  4,  c.  54,  s.  3,  the 
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testimony  wa9  made  the  sole  evidence  in  the 
particular  case  only. 

Lord  Abinger,  C.  B. — When  testimony  has 
been  committed  to  writing  by  a  person  of 
competent  authority,  the  writing  b,  in  the 
first  instance,  the  only  proper  evidence  of  that 
testimony ;  and  the  rule  is  the  same  whether 
the  evidence  be  taken  by  means  of  interro- 
gatories in  Chancery,  or  by  depositions  before 
a  magistrate.  I  never  before  heard  it  objected 
that  the  rule  did  not  apply  to  civil  cases ;  but 
there  can  be  no  doubt  that  it  does. 

Parke,  B— The  rules  of  evidence  must  be 
the  same  in  civil  and  criminal  cases.  The 
deposition  is  undoubtedly  the  best  evidence, 
but  it  is  by  no  means  conclusive,  and  may  be 

"Rule  refused.— Leach  v.  Simpson  and  Rock, 
T.  T.  1839.  Excheq. 


TENDER  OP  DEBT. 

Where  a  debtor  went  to  his  creditor,  and  lay- 
ing a  sum  of  money  on  the  desk,  desiring 
him  to  take  what  was  due  :  Held,  a  good 
legal  tender. 

Evans  shewed  cause  against  a  rule  obtained 
by  Chilton  for  setting  aside  the  verdict  re. 
turned  in  this  case  for  the  defendant,  on  the 
ground  that  no  legal  tender  had  been  made. 
It  was  an  action  of  assumpsit  on  two  promis- 
sory notes,  with  counts  in  the  declaration  for 
money  lent,  interest,  and  for  money  due  on  an 
account  stated.  The  defendant  pleaded  a  ten- 
der.  The  cause  was  tried  before  Coleridge,  J ., 
and  it  appeared  that  a  dispute  existing  between 
the  plaintiff  and  defendant  as  to  the  precise 
amount  of  a  debt  due  on  a  shop  account,  the 
shopman  of  the  latter  went  to  the  attorney  of 
the  former,  and  placing  150  sovereigns  on  the 
desk  desired  him  to  take  the  amount  due  for 
principal  and  interest  on  the  promissory  notes. 
This  was  refined,  unless  the  defendant  agreed 
to  fix  the  shop  account  at  8/.  13*.,  but  this  hav- 
ing been  declined,  and  the  offer  to  pay  the  notes 
and  interest  being  repeated  and  rejected,  the  de- 
fendant's agent  took  up  the  money  and  retired. 
The  jury  on  this  evidence  found  for  the  defend- 
ant. The  rule  had  been  granted  on  the  autho- 
rity of  the  cases  of  Strong  v.  Harvey,  3  Bing. 
304  ;  Brady  v.  Jones,  2D.&R.  305.  Wade's 
case,  o  Co.  115,  was  now  cited,  where  it  was 
expressly  laid  down  that  a  tender  of  more  than 
was  due,  was  a  good  tender ;  and  it  was  con- 
tended, that  the  same  doctrine  having  been 
adopted  in  many  subsequent  decisions,  it  must 
be  taken  to  be  established.  Douglas  v.  Pa- 
trick, 3  T.  R.  683 ;  Black  v.  Smith,  Peake's 
N.  P.  Cases,  88 ;  Cadman  v.  Lubbock,  5  D.  & 
R.  289 ;  Dean  v.  James,  4  B.  &  Ad.  546.  It 


.,.„  not  a  conditional  tender  which  the  defen. 
dant  had  made,  bnt  a  positive  one,  and  if  any 
such  suggestion  were  raised,  it  would  be  an- 
swered by  the  fact  of  the  jury  having  negatived 
it  in  finding  for  the  defendant.  Eckstein  v. 
Reynolds,  2  N.  &  P.  256.  The  cases  cited  in 
support  of  the  rule  were  clearly  distinguishable 
from  the  present. 

Chilton  and  T.  W.  Hill,  in  support  of  the 
rule,  urged,  that  in  order  to  render  a  tender  to 
them  good  it  must  have  been  specific,  and  there 
must  be  an  express  offer  to  pay  it.  Ryder  v. 
Lord  Townsend,  7  D.  &  R.  1 19  ;  Alexander  v. 
Brown,  1  Carr.  &  P.  288 ;  Evans  v.  Judkins, 
4  Camp.  156.  The  debtor  had  no  right  to 
throw  upon  the  creditor  the  onus  of  taking  too 
much  by  adopting  the  course  pursued  in  this 
case.  In  all  the  cases  cited,  the  money  was 
i  produced  in  such  a  manner  as  to  be  separable 
from  the  mass. 

Lord  Abinger,  C.  B.— This  rule  must  be  dis- 
charged. Where  a  creditor  knows  the  amount 
due  to  him,  and  his  debtor  comes  with  a  sum 
exceeding  that  amount,  and  makes  an  offer  to 
pay  what  is  due,  and  the  creditor  makes  no  ob- 
jection on  the  ground  of  his  not  having  change, 
that  is  a  good  tender.  If,  indeed,  the  creditor 
might  not  happen  to  know  the  precise  amount 
due,  and  tells  his  debtor  so,  the  case  may  be 
different ;  but  here  it  is  admitted  that  the 
plaintiff's  attorney  knew  the  amount,  and  when 
the  defendant's  shopman  asked  what  was  due, 
he  refused  to  tell  him. 

Alderson,  B.— The  condition  which  the 
plaintiff's  attorney  attempted  to  put  upon  the 
defendant,  to  allow  a  set  off  to  stand  at  a  cer- 
tain sum,  was  one  which  he  had  no  right  to 
impose. 

Gurney,  B.,  and  Maule,  B.,  concurred. 
Rule  discharged.— Beavan  v.  Rees  and  an- 
other,T.T.  1839.  Excheq. 


THE  EDITOR'S  LETTER  BOX. 

The  communications  of  A  on  "Preparing 
Leases,"  and  "  Aspirans  "  on  "  Legal  Exami- 
nation Distinctions,"  are  printed,  and  will 
probably  appear  next  week. 

We  must  refer  "  A  Law  Clerk';  to  the  Secre- 
tary of  the  Legal  Discussion  Society. 

The  communication  of  "  A  Constant  Reader" 
shall  be  inserted. 

It  should  be  understood  by  our  Correspon- 
dents that  we  claim  the  privilege  of  abridging 
their  statements  and  remarks. 

The  information  for  the  Legal  Almanac  and 
Diary  has  been  received.  Early  communica- 
tions are  requested. 
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  "  Qnod  mains  ad  ncs 

Pertinet,  etucacire  iuhIuui  est,  agitaraus. 


HOBAT. 


GOOD-NATURE,"  WHERE  CRIMI- 
NAL IN  A  TRUSTEE. 


mercy,  if  loss  should  ensue  to  the  cestui  que 
we  shall  mention  is  that  of 


The  first 

Brice  v.  Stokes  »  in  which  Lord  Eldon,  C., 
held  a  trustee  to  he  charged,  though  he  did 
not  receive  the  money,  hut  merely  joined 
in  the  receipt,  and  permitted  his  co-trustee 
to  keep  and  deal  with  the  money  contrary 
to  the  trust*  "  The  money  (says  his  Lord- 
ship) was  not,  in  a  strict  sense,  received  by 
both  trustees,  for  the  weight  of  evidence  is 
that  Mooring  let  Fielder,  a  professional 


Wb  have  more  than  once  endeavoured  to 
raise  a  warning  voice  to  persons  who  fill 
that  thankless  office— a  trusteeship.    It  is 
a  common  error  to  suppose  that  where  the 
.intentions  arc  good,— where  no  fraud  is 
imagined,— where  no  harm  is  meant,— that 
no  harm  will  follow.    The  easy  tempered, 
'  "  good-natured  "  man  is  the  selected  victim 
on  these  occasions  t  he  is  the  "  favourite  " 
for  the  office  of  trustee :  he  is  promised 
that  he  shall  be  put  to  no  expense,  and, 
^  what  he  likes  still  better,  "  no  trouble;" 
„he  will  have  nothing  to  do— merely  sign  a 
deed,  or  a  receipt  perhaps  ;  all  the  duty  is 
to  fell  on  his  co-trustee,  or  some  other  per- 
son.   In  this  way  this  class  of  persons  are 
led  to  undertake  the  office  of  trustee— 
often  from  the  dislike  of  refusing  a  friend 
what  appears  to  be  so  small  a  favour— and, 
in  the  end,  they  find  themselves  involved  in 
..  »  responsibility  which  brings  on  them  vexa- 
tion and  distress,  and  in  many  cases  ruin. 
.  „Xhe  duty  of  a  trustee  should  be  discharged 
by  some  public  officer  or  body  intrusted  by 
,  thcatate  for  that  purpose;  but,  until  this 
be  done,  we  would  advise  all  persons  who 
arc  not  well  acquainted  with  their  duties 
.  and  responsibilities,  and  are  not  determined 
to  act  upon  them,  to  have  nothing  to  say  to 
V  any  application  of  this  nature ;  and  to  en- 
force this  advice  we  shall  lay  before  them  P°wer»        *  lt  18  F°ved  that  a  trustee, 

lave  ocmrral  fh»  Q^    under  a  duty  to  say,  his  cotrustee  shall  not 


certain  cases  which  have  occurred,  the  ac- 
count of  which  is  to  be  found,  not  in 
novels  or  works  of  fiction,  but  in  the  Law 
Reports,— which,  we  think,  will  prove  that 
what  is  called  "  good-nature"  is  held  to  be 
a  crime  in  a  trustee  by  our  Courts  of  Equity, 
and  will  be  punished  as  such,  without  any 
vol.  xviii.— no.  548. 


man,  circumvent  him  a  little,  in  taking 
into  his  own  hands  the  money;  probably 
upon  some  confidence  that  he  would  lay  it 
out,  either  in  the  funds  or  such  other  secu- 
rity as  it  might  be  invested  in  consistently 
with  the  settlement ;  viz.  a  good  security. 
*  *  *    Mooring  also  placed  so  much  con- 
fidence in  Fielder  that,  though  the  money 
got  into  the  hands  of  Fielder  alone,  it  is 
very  difficult  to  say,  as  against  those  who 
come  after  Brice  (the  cestui  que  trust),  that 
Mooring  is  not  to  be  answerable.    This  is 
a  sale  under  a  power,  but  without  necessity. 
This  is  an  act  that  never  could  have  been 
done  by  the  mere  exercise  of  the  judgment 
of  one  of  the  trustees,  enabling  him  to 
determine  that  it  was  necessary.  There 
was  no  necessity,  in  respect  of  which  tho 
other  should  join.   But,  though  a  trustee  is 
safe,  if  he  does  no  more  than  authorize  the 
receipt  and  retainer  of  the  money,  as  far  as 
the  act  is  within  .the  due  execution  of  the 


retain  the  "money  beyond  the  time  during 
which  the  transaction  requires  retainer,  and 
says,  with  his  knowledge,  and  therefore 
with  his  consent,  the  co-trustee  has  not 
laid  it  out  according  to  the  trust,  but  has 

*  II  Ves.  319 
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"  Good  Nature,"  where  Criminal  in  a  Trustee. 


kept  it,  or  lent  it,  in  opposition  to  the 
trust,  and  the  other  trustee  permits  that 
for  ten  years  together,  the  question  turns 
upon  this ;  not  whether  the  receipt  of  the 
money  was  right,  but  whether  the  use  of  it, 
subsequent  to  that  receipt,  was  right,  after 
the  knowledge  of  the  trustee  that  it  had 
got  into  a  course  of  abuse." 

We  have  extracted  this  judgment  at  such 
length,  because  this  sort  of  case  is  con- 
stantly occurring :  the  "  Moorings "  are 
very  common  in  the  world,  nor  are  the 
"  Fielders,"  we  are  afraid,  very  rare. 

In  another  case,b  Sir  William  Grant, 
M.  R.,  says,  "  It  would  be  very  dangerous, 
though  no  fraud  could  be  imputed  to  the 
trustees,  and  no  kind  of  interest  or  benefit  to 
themselves  was  looked  to,  to  lay  down  this 
principle,  that  trustees  might  act  as  these 
did:"  they  being  simply  guilty  of  neg- 
ligence. 

In  Moyle  v.  Moylef  Lord  Brougham,  C, 
says,  '*  Taking  the  whole  of  these  circum- 
stances into  my  consideration,  it  is  impos- 
sible for  me  to  hold  that  the  trustees  have 
sufficiently  shewn  that  there  were  no  laches 
on  their  part.  To  permit  such  laxity  would 
be  most  dangerous.  A  man  may  renounce 
a  trust,  or  he  may  refuse  to  undertake  it, 
but  having  once  accepted  it,  whether  as 
executor  or  as  trustee,  he  must  discharge 
its  duties  so  long  as  his  character  of  trustee 
subsists,  for  by  consenting  to  assume  the 
office  he  prevents  other  persons  from  being 
appointed  or  accepting,  who  might  have 
more  time  or  leisure  to  devote  to  it.  It  is 
no  excuse,  therefore,  that  the  parties  are 
volunteers,  for  they  are  greatly  to  blame  in 
consenting  to  act  if  they  really  have  not 
time  for  the  due  performance  of  their  duty, 
and  injury  is  sustained  in  consequence." 

In  Hanbury  v.  Kirkland,d  the  circum- 
stances werethese  : — On  a  marriage,  a  sum 
of  stock  was  settled  for  the  separate  use  of 
the  wife  for  life,  remainder  for  the  husband 
for  life,  remainder  for  their  children,  with 
power  to  change  securities,  with  consent  of 
the  wife.  The  dividends  on  the  stock  being 
reduced,  one  of  the  trustees,  in  whom  the 
husband  and  wife  principally  confided,  and 
who,  with  his  partners,  was  their  solicitor, 
informed  his  co-trustees  that  he  had  an  op- 
portunity of  investing  the  property  in  a 
mortgage,  at  5/.  per  cent.,  and,  with  the 
consent  of  the  husband  and  wife,  requested 
his  co-trustees  to  execute  a  power  of  attor- 
ney to  enable  him  to  sell  the  stock.  The 
co-trustees,  without  inquiring  into  the  mat- 

*  Caffrcy  v.  Darby,  6  Vet.  495. 

«  2  Kuss.  &  Myl.  715.         *  3  Sim.  265. 


ter,  complied;  the  trustee  sold  the  stock, 
and  absconded.  And  Sir/,.  Shadwell,  V.  C, 
held  that  the  co-trustees  were  bound  to  re- 
invest the  stock,  and  to  pay  the  costs  of  the 
suit. 

There  are  many  more  cases  of  the  same 
nature,  but  we  have  selected  those  which 
appeared  to  us  to  bear  on  circumstances  of 
very  frequent  occurrence,  and  which  are 
probably  familiar  to  all  our  readers.  We 
think  they  bear  out  the  position  with  which 
we  started,  that  "  good-nature"  is  a  crime 
in  a  trustee.  We  shall,  however,  add  one 
more  decision,  not  only  because  it  is  the 
last  on  the  point,  but  because  it  peculiarly 
illustrates  the  particular  bearing  in  which 
we  have  wished  to  place  it  before  all  our 
readers,  whether  professional  or  unprofes- 
sional. We  mean  the  case  of  Booth  v. 
Booth*  in  which  Lord  Langdule,  M.  R., 
felt  himself  bound,  however  reluctantly, 
to  abide  by  the  former  decisions.  "  This 
is  a  very  unfortunate  case  (said  his  Lord- 
ship). It  is  to  be  lamented  that  Batkin 
["  the  good-natured  man"],  by  inadvert- 
ance  and  over  good -nature,  should  have 
placed  himself  in  such  a  situation  of  re- 
sponsibility as  he  has  done.  Here  is  a 
will,  the  terms  of  which  are  perfectly  dis- 
tinct, [his  Lordship  read  it].  On  the  26th 
of  October  1 830,  the  two  executors  proved 
the  will ;  they  take  on  themselves  the  trusts 
and  the  duty  of  performing  it.  From  that 
moment  it  was  their  duty  to  do  all  that  was 
necessary  for  the  conversion  of  the  estate 
into  money,  and  to  see  the  dividends  duly 
applied  ;  but  Batkin,  unfortunately,  did  not 
consider  that,  by  proving  the  will,  he  had 
undertaken  any  duty,  or  incurred  any  re- 
sponsibility :  he  says  he  proved  the  will  in 
consequence  of  the  request  of  the  widow, 
who  informed  him  that  he  would  not  there- 
by undertake  any  duty,  or  be  responsible 
for  any  thing.  It  is  important  that  it 
should  be  well  understood  that  no  one  can 
safely  act  in  that  manner,  and  that  the  law 
will  not  permit  a  party  to  neglect  the  duty 
which,  by  proving  the  will,  he  has  under- 
taken. I  am  of  opinion  that  he  became 
liable  for  the  performance  cf  the  trusts,  and 
for  any  consequences  arising  from  a  breach 
of  them.  Part  of  the  testator's  property 
was  engaged  in  trade ;  that  trade  ought  to 
have  been  put  an  end  to,  and  the  property 
invested.  Batkin,  it  appears,  went  to  the 
place  of  business  from  time  to  time,  and  it 
is  therefore  clear  that  he  knew  that  what 
ought  to  have  been  done  was  not  per- 
formed.   He  acquiesced,  week  by  week, 

c  1  Beavan,  J  25. 
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and  year  by  year,  in  the  brench  of  trust 
which   his   co-executor  was  committing. 
There  is  no  corrupt  motive— no  receipt  of 
money  which  he  misapplied,  to  be  attri- 
buted to  him,  but  he  undertook  the  per- 
formance of  a  duty  which  he   did  not 
perform.    This  is  no  small  blame :  a  man 
cannot  be  allowed  to  neglect  a  duty  which 
he  has  undertaken.    He  permitted  his  co- 
executor  to  carry  on  the  trade,  and  conse- 
quently must  be  considered,  in  this  Court, 
a  party  to  this  breach  of  duty.    It  is  said, 
in  extenuation,  that  he  did  this  from  the 
best  motives;  he  thought  the  brother  of 
the  testator  was  the  proper  person  to  carry 
on  the  business;  he  thought  there  would 
be  more  profit  made  by  this  mode  of  deal- 
ing with  the  property,  and  that  it  was  more 
advantageous  for  the  children.    AH  this 
might  have  been  very  right  to  do  and  to 
acquiesce  in,  if  he  had  undertaken  to  make 
good  any  loss  which  might  occur  in  the 
course  of  the  experiment;  he  could  not, 
however,  so  act,  without  incurring  that  re- 
sponsibility, if  a  loss  occurred.    I  am  of 
opinion,  on  the  authorities  and  on  the  esta- 
blished rules  of  the  Court,  to  which  it  is 
not  necessary  to  refer,  that  a  trustee  who 
stands  by  and  sees  a  breach  of  trust  com- 
mitted by  his  co-trustec,  becomes  respon- 
sible for  that  breach  of  trust.    That  the 
widow  concurred  seems  to  be  quite  clear; 
and  any  interest  to  which  she  may  be  en- 
titled is  the  proper  fund  to  resort  to  in  the 
first  instance.    If  she  has  obtained  any 
benefit  from  the  breach  of  trust,  the  trustee 
ought  to  be  compensated  in  respect  of  it. 
I  must,  therefore,  declare,  that  the  property 
ought  to  have  been  realised  on  the  death  of 
the  testator;  and  that  Batkin  and  Booth 
[the  other  trustee]  are  liable  for  any  loss 
which  has  occurred  from  not  winding  up 
the  testator's  affairs  at  that  time." 

We  now  leave  the  subject  to  the  con- 
sideration of  our  readers. 


PROPERTY  LAWYER. 


WHAT  AN  ALIEN  MAY  TAKE. 

Ik  the  case  of  Fourdr'm  v.  Gotcdey,  3  Myl.  & 
K.  385,  a  person  having  freeholds  and  lease- 
holds, directed  all  his  property  to  be  sold  and 
converted  into  money ;  and  after  charging  the 
mixsd  fund  with  his  debts  and  legacies,  gave 
the  residue  to  aliens,  one  of  whom  was  hi? 
heir  at  law ;  and  Sir  John  Leach,  M.  R.,  held 
that  the  aliens  could  no  more  take  an  interest 
of  this  sort  in  the  land  than  the  land  itself. 


Io  a  recent  case  there  was  a  devise  of  lands  to 
English  subjects,  in  trust  to  sell,  and  after 
payment  of  mortgages  to  invest  the  surplus 
monies  in  the  funds,  in  trust  for  persons,  some 
of  whom  were  aliens ;   and  Lord  Lungdule, 
M.  R.,  held  that  the  crown  was  not  entitled  to 
the  share  of  the  aliens,  either  in  the  land  or 
the  produce,  M  the  law  giving  to  an  alien," 
said  his  Lordship,  "  the  right  of  holding 
money  or  stock,  and  refusing  to  him  the  right 
of  holding  land,  any  man  desiring  to  benefit 
an  alien  may,  it  he  pleases,  sell  his  land,  and 
give  the  purchase  money  or  the  stock  which  it 
may  produce  to  an  alien,  or  a  trustee  for  his 
benefit.    In  so  doing  he  would  do  nothing 
contrary  to  the  policy  of  the  law;  and  it 
would  be  singular  if,  being  entitled  to  do  this 
by  himself,  he  could  not  accomplish  the  same 
purpose  by  means  of  another,  as  his  agent  or 
trustee,  created  by  deed  or  will  for  the  purpose 
of  sale  and  conversion ;  because,  during  the 
time  which  may  elapse  before  the  conversion 
can  be  completed,  the  alien  is  by  the  peculiar 
doctrine  of  this  Court,  considered  to  have  an 
interest  in  the  land  which  is  to  be  converted, 
i.  e.  an  interest  that  the  lands  should  be  sold 
to  persons  who  can  legally  hold  it,  in  order  to 
raise  the  money  which  he,  the  alien,  can  legally 
hold.  *  *  »  The  ouly  authority  which  appears 
to  occasion  any  difficulty,  is  the  case  of  Four- 
dr'm v.  Gotcdey,  in  which  Sir  John  Leach  con- 
sidered a  gift  of  this  kind  as  a  gift  of  land, 
subject  to  charges;  and  held  that  aliens  could 
no  more  take  an  interest  in  the  land,  than 
the  land  itself.    He  must  have  meant  to  use 
the  word  "hold"  instead  of  the  word  "  take ;" 
because  it  is  clear  that  aliens  may  take  land, 
although  tliey  cannot  hold  it  against  the  king. 
But  in  Fourdr'm  v.  Gowdey  the  question  prin- 
cipally argued  related  to  the  effect  of  the 
letters  of  denization ;  and  the  question  which 
bears  upon  the  point  arising  in  the  present 
case  was  much  less  considered.  Moreover 
there  was  no  estate  devised  to  trustees  for  the 
purpose  of  enabling  theiu  to  sell  and  convey, 
but  only  a  direction  to  the  executors  to  sell. 
Having  regard,  however,  to  the  expression 
which  fell  from  Sir  John  Leach  in  that  case, 
and  his  decision  as  to  the  leaseholds  in  that 
case,  I  think  that  he  would  probably  have  con- 
sidered such  an  interest  as  is  given  to  the 
aliens  in  that  case,  as  an  interest  which  might 
be  claimed  by  the  Crown.    But  it  is  a  single 
case ;  in  the  consideration  of  it  the  policy  of 
the  law  in  regard  to  mortmain  seems  to  have 
been  in  some  degree  confounded  with  the 
policy  of  the  law  as  to  alienage ;  and  as  upon 
the  most  careful  consideration  of  it  I  am 
unable  to  acquiesce  in  the  reasons  upon  which 
so  much  of  the  decree  as  is  applicable  to  the 
present  case  is  founded,  or  to  find  any  others 
which  are  satisfactory,  I  do  not  think  that  I 
ought  to  be  governed  by  it."    De  Hottrmelin 
v.  Sheldon,  1  Beavan,  79 ;  first  reported,  17  L. 
O.  300.    By  this  case  Fourdr'm  v.  Gotcdey,  if 
not  overruled,  is  at  all  events  much  shaken. 
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CHANGES  IN  THE  LAW 

IN  TUB  LATE  SESSION  OF  PARLIAMENT. 


No.  X. 


TITHE  COMMUTATION. 

2  &  3  Vict.  c.  62. 
{Concluded  from  p.  374.] 

14.  Rent-charge  in  respect  of  tithes  of  com- 
mon appurtenant  to  be  a  charge  on  the  allot- 
ments made  in  respect  of  the  lands  to  which 
right  of  common  attached, — And  whereas  in 
certain  cases  of  commons  hereafter  to  be  in- 
closed allotments  may  be  made  in  respect  of 
tenements  and  hereditaments  to  which  a  right 
of  going  on  such  common  is  appendant  or  ap- 
purtenant, the  tithes  whereof  would  be  charge- 
able on  the  tenements  or  hereditaments  in  re- 
spect of  which  such  allotments  may  be  made, 
and  such  tenements  or  hereditaments  are  not 
of  themselves  an  adequate  security  for  the  rent 
charge  to  be  fixed  in  respect  of  such  tithes : 
Be  it  therefore  declared  and  enacted,  that  in 
every  such  case  the  rent-charge  to  be  fixed 
instead  of  such  tithes  shall  be  a  charge  upon 
and  recoverable  out  of  any  allotments  to  be  in 
future  made  in  respect  of  such  rights,  as  well 
as  upon  such  tenement  or  hereditaments  in 
respect  of  which  such  allotments  are  made, 
and  by  the  same  ways  and  means  as  are  provi- 
ded for  the  recovery  of  rent-charges  by  the 
said  acts  or  any  of  them  or  this  act. 

15.  Recited  acts  extended  to  collegiate  bodies 
fyc,  notwithstanding  restraining  statute.  13  Eliz. 
c.  10. — And  be  it  declared  and  enacted,  that  all 
the  provisions  in  the  recited  acts  or  any  of  them 
in  any  way  relating  to  or  enabling  the  pulling 
down  or  sale  of  barns  and  buildings  generally 
used  for  housing  tithes  paid  in  kind, and  the  sale 
of  the  materials  and  the  site  thereof,  either  with 
or  without  any  farm  buildings  or  homesteads 
thereto  belonging,  and  for  the  conveyance  or 
delivery  thereof,  and  for  securing  the  consider 
ation  money  for  the  benefit  of  the  persons 
thereunto  entitled,  shall  apply  to  and  may  be 
made  available  by  any  corporate  body  or  per 
son,  whether  as  trustees  or  otherwise,  by  any 
master  and  fellows  of  any  college,  dean  and 
chapter  of  any  cathedral  or  collegiate  church, 
master  or  guardian  of  any  hospital,  parson, 
vicar,  or  any  other  having  any  spiritual  or 
ecclesiastical  living,  being  seised  or  possessed  of 
any  such  barns  or  buildings,  or  the  site  thereof, 
notwithstanding  any  thing  in  a  certain  statute 
made  in  the  thirteenth  year  of  the  reign  of 
Queen  Elizabeth,  for  making  void  fraudulent 
deeds  made  by  spiritual  persons  to  defeat  their 
successors  of  remedy  for  dilapidations,  or  in 
any  other  statute. 

1C.  6'  fif  7      4.  c.  71,  s.  77,  extended  to  cor 
partite  and  collegiate  bodies. — And  be  it  declar- 
ed and  enacted,  that  so  much  of  the  said  acts 
or  any  of  them  as  enables  any  owner  of  a  par- 
ticular estate  in  lands  or  tithes  to  charge  so 
much  of  the  expenecs  of  the  commutation  as 
is  defrayed  by  him,  or  any  part  thereof,  and  the 
interest  thereon,  upon  the  lands  whereof  the 
tithes  are  commuted,  or  upon  the  rent  charge 


to  lie  received  by  him  instead  of  such  tkhes 
respectively,  shall  in  like  manner  extend  and 
>e  applicable  to  and  may  be  made  available  by 
any  corporate  body  or  person,  master  or  fel- 
lows of  any  college,  dean  and  chapter  of  any 
cathedral  or  collegiate  church,  master  or 
guardian  of  any  hospital,  parson,  vicar,  or  any 
other  having  any  spiritual  or  ecclesiastical 
living,  and  whether  seised  in  fee  or  for  a 
limited  estate  in  such  lands,  tithes,  or  rent- 
charge,  any  thing  in  the  said  statute  of  Queen 
Elizabeth,  or  any  other  restraining  statute,  or 
in  the  tenure  by  which  such  lands,  tithes,  or 
rent-charge  respectively  are  holden  to  the 
contrary  notwithstanding,  but  so  nevertheless 
that  the  charge  upon  such  lands  or  rent-charge 
respectively  shall  be  lessened  in  every  year 
following  such  commutation  by  one  twentieth 
part  at  least  of  the  whole  original  charge 
thereon. 

17.  Colleges  and  corporations  aggregate 
may  charge  expences  on  other  lands  than  those  in 
respect  of  which  such  expences  are  incurred. — 
And  be  it  enacted,  that  it  shall  be  lawful  for 
any  ecclesiastical  corporation  aggregate,  or 
any  collegiate  body,  with  the  consent  of  the 
said  commissioners!  testified  under  their  hands 
and  seal,  to  charge  with  the  amount  of  the 
expences  of  commuting  the  tithes  of  any  lands 
of  which  they  are  owners,  or  any  part  of  such 
expences,  with  interest  thereon  or  any  other 
lands  holden  by  them  to  the  same  uses  or  on 
the  same  trusts  as  the  lands  in  respect  of  which 
such  expences  were  incurred,  but  so  neverthe- 
less that  the  charge  upon  such  lands  shall  be 
lessened  in  every  year  following  by  one  twenti- 
eth part  at  the  least  of  the  whole  original 
charge  thereon. 

18.  For  recovery  of  expenses  of  apportionment. 
— And  be  it  enacted,  that  payment  of  the  ex- 
pences of  or  incident  to  making  any  appor- 
tionment, or  any  other  expences  which  the 
said  commissioners  are  authorised  and  may 
have  ordered  or  may  order  to  be  paid  by  any 
owner  of  lands  under  and  by  virtue  of  the  re- 
cited acts,  or  any  of  them,  or  this  act,  may  be 
enforced  by  the  same  ways  and  means  as  pay- 
ment of  rent  charge  in  arrear  may  be  enforced 
under  the  provisions  of  the  said  acts  or  either 
of  them. 

19.  Extension  of  6  cy  7  W.  4,  c.  71,  *».  29, 
62,  for  giving  land  in  lieu  of  tithes. — And  be  it 
enacted,  that  so  much  of  the  said  first-recited 
act  as  enables  any  land  owner,  either  by  paro- 
chial agreement  or  individually,  to  give  laud 
instead  of  tithes  or  rent  charge  at  any  time  be- 
fore the  confirmation  of  any  instrument  of  ap- 
portionment, shall  be  and  the  same  is  hereby 
extended,  and  the  powers  and  provisions  for 
that  purpose  may  be  exercised  in  every  such 
case  at  any  time,  as  well  after  as  before  such 
confirmation  of  the  apportionment  as  afore- 
said, during  the  continuance  of  the  commis- 
sion constituted  and  with  the  consent  of  the 
commissioners  appointed  and  acting  under  the 
said  first-recited  act. 

20.  Lands  taken  by  ecclesiastical  tithe  owners 
instead  of  tithes  to  vest  absolutely  in  them.- — And 


be  it  enacted,  that  in  any  case  where  any  land 
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shall  have  been  or  shall  hereafter  he  taken  by 
any  ecclesiastical  tithe  owner  under  any  agree- 
ment for  the  commutation  of  any  tithes,  or  for 
giving  land  instead  of  any  rent-charge,  under 
the  recited  acts,  or  any  of  them,  or  this  act, 
such  land  shall  upon  the  confirmation  of  such 
agreement  vest  absolutely  in  such  tithe  owner 
and  his  successors,  free  from  all  claims  of  any 
person  or  body  corporate,  and  without  being 
thereafter  subject  to  any  question  as  to  any 
right,  title,  or  claim  thereto,  or  in  any  manner 
uffecting  the  same;  and  the  commissioners 
6hall  cause  to  be  inserted  in  or  endorsed  upon 
every  such  agreement  the  amount  of  the  rent- 
charge  instead  of  which  such  land  was  given, 
and  the  lands  upon  which  the  same  was 
chargeable ;  and  every  person  who  if  this  act 
had  not  been  made  would  have  been  entitled 
to  recover  any  such  land  given  instead  of 
rent-charge,  or  any  rents  or  profits  issuing  out 
of  such  land,  shall  be  entitled  to  recover 
against  the  party  or  parties  giving  such  land 
instead  of  tithes  or  rent-charge,  his,  her,  or 
their  heirs,  executors,  or  administrators,  by 
way  of  damages,  in  an  action  on  the  case, 
such  compensation  as  he  or  she  may  be  en- 
titled to  for  any  loss  thereby  sustained;  and 
such  damages,  and  all  costs  and  expenses 
awarded  to  the  plaintiff  in  such  action,  shall 
forthwith  attach  upon  and  be  payable  out  of 
the  lands  exonerated  by  such  agreement. 

21.  Corporations,  trustees,  and  feoffees  to 
charitable  uses  may  convey  lands. — And  be  it 
enacted,  that  all  agreements  and  other  assur- 
ances which  shall  be  made  for  the  purpose  of 
effecting  the  taking  of  land  instead  of  rent 
charge  under  the  provisions  of  the  said  recited 
acts,  or  any  of  them,  or  this  act,  shall  be  valid 
and  effectual  for  the  purpose  of  vesting  an 
estate  of  inheritance  as  to  such  lands  in  such 
ecclesiastical  tithe  owner  and  his  successors, 
notwithstanding  the  same  be  made  by  any  cor 
poration  sole  or  aggregate,  or  any  trustees  or 
feoffees  for  charitable  purposes,  otherwise  re- 
strained from  or  incapable  of  making  any  such 
valid  conveyance  or  assurance. 

22.  apportionments  may  be  confirmed  though 
commissioners  not  satisfied  of  accuracy  of  Maps, 
7  *T.  4,  8f  I  net.  c.  69,  *.  1.— And  be  it  en- 
acted, that  the  provisions  and  conditions  of  the 
said  secondly-recited  act,  whereby  the  said 
commissioners  are  enabled  to  confirm  any  in- 
strument of  voluntary  apportionment,  although 
they  shall  not  be  satisfied  of  the  accuracy  of 
any  map  or  plan  annexed  thereto,  or  that  the 
several  quantities  of  land  specified  in  such  ap- 
portionment or  agreement  are  therein  truly 
stated,  shall  extend  to  enable  the  commission- 
ers, if  they  shall  think  fit,  to  confirm  any  com- 
pulsory apportionments  to  which  any  existing 
tnap  or  plan,  agreed  to  be  adopted  at  a  paro- 
chial meeting,  shall  be  annexed,  although  the 
said  commissioners  shall  not  be  satisfied  of  the 
accuracy  of  such  map  or  plan,  or  that  the 
several  quantities  of  land  specified  in  such 
apportionment  are  truly  stated  in  such  map  or 
plan. 

23.  Expences  of  apportionment  to  he  borne  in 
certain  cases  as  commissioners  may  direct.  6  3f  1 


WA,c.  71,  ss.  12, 74, 75. — And  whereas  in  and  by 
the  first-recited  act  the  words  **  land  owner"  or 
"tithe  owner,"  or  "  owner  of  lands"  or  "  owner 
of  tithes,"are  denned  to  mean  and  include  every 
person  who  shall  be  in  the  actual  possession  or 
receipt  of  the  rents  or  profits  of  any  lands  or 
any  tithes,  except  (amongst  other  exceptions) 
tenant  for  life  or  lives,  or  for  years  holding 
under  a  lease  or  agreement  for  a  lease  on 
which  a  rent  of  not  less  than  two  thirds  of  the 
clear  yearly  value  of  the  premises  therein  shall 
have  been  reserved,  and  that  without  regard  to 
the  real  amount  of  interest  of  such  person; 
and  in  every  case  in  which  any  tithes  or  lands 
shall  have  been  leased  or  agreed  to  be  leased 
to  any  person  for  life  or  lives,  or  for  years  by 
any  lease  or  agreement  for  a  lease  on  which  a 
rent  less  than  two  thirds  of  the  clear  yearly 
value  of  the  premises  comprised  therein  shall 
have  been  reserved,  the  person  in  receipt  of 
such  rent  shall  jointly  with  the  person  liable  to 
the  payment  thereof,  be  deemed  for  the  pur- 
poses of  the  said  act  to  be  the  owner  of  such  tiihcs 
or  lands :  And  whereas  certain  allowances  and 
expences  to  surveyors  and  tithe  valuers  neces- 
sary for  making  any  award,  and  all  other  ex- 
pences of  or  incident  to  making  an  award,  are 
by  the  said  recited  acts  or  some  of  them  direc- 
ted to  be  paid  by  the  land  owners  and  tithe 
owners  interested  in  the  said  award,  in  such 
proportion,  time  and  manner  as  the  commis- 
sioners or  assistaut  commissioners  shall  direct ; 
aud  the  expences  of  or  incident  to  making  any 
apportionment  are  by  the  said  first  recited  act 
to  be  paid  by  owners  of  lands  in  rateable  pro- 
portions to  the  sums  charged  on  the  said  lands 
in  lieu  of  tithes  by  such  apportionment :  and 
whereas  cases  have  occurred  and  may  occur 
where  by  reason  of  the  rent  reserved  in  cer- 
tain leases  or  agreements  for  leases  not  being 
less  than  two  thirds  of  the  clear  yearly  value 
of  the  premises  thereby  demised  or  agreed  to 
be  demised  at  the  date  or  time  of  coming  into 
operation  of  such  leases  or  agreements,  but 
which  premises  are  at  the  time  of  putting  in 
force  the  provisions  of  the  said  recited  acts  of 
improved  yearly  value,  so  that  the  rent  origi- 
nally reserved  or  agreed  for  is  less  than  two 
thirds  thereof,  but  by  the  operation  of  the  said  *< 
recited  words,  as  defined  in  the  said  first  recited  ™ 
act  as  aforesaid,  such  expences  or  a  part  there- 
of, would,  under  the  said  acts,  be  chargeable 
on  the  original  lessor  or  original  lessee,  and 
not  ou  the  intermediate  or  sub-lessors  or 
lessees  whose  beneficial  interest  in  the  said 
lands  and  tithes,  or  rent  charge  in  lieu  of  tithes 
is  proposed  to  be  or  has  been  dealt  with  under 
the  said  recited  acts,  or  some  or  one  of  them, 
or  this  act :  aud  whereas  certain  other  cases 
have  occurred  and  may  occur  in  which  it  is 
expedient  that  the  commissioners  should  be 
empowered  to  vary  and  fix  the  proportion  of 
the  expences  of  apportionment,  including 
therein  the  expences  of  or  incideut  to  the  map 
or  plan  annexed  thereto,  and  the  copies  there- 
of, between  the  owners  of  the  lands  affected 
thereby,  as  such  owners  are  defined  in  the 
said  first  recited  act  as  aforesaid  and  according 
to  such  principles  as  to  the  said  commissioners 
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shall  seem  just  and  equitable  $  be  it  therefore 
declared  and  enacted,  that,  notwithstanding 
any  thing  in  the  said  acts  or  any  of  them  con- 
tained, it  shall  be  lawful  for  the  commissioners 
in  6uch  cases  as  they  may  deem  it  just  and 
equitable,  to  order  and  direct  that  such  expen- 
ces  of  or  incident  to  any  award,  or  any  part 
thereof,  shall  be  borne  and  paid  in  such  pro- 
portion and  manner,  by  and  amongst  the  per- 
sons interested  in  the  lands,  tithes,  or  rent- 
charge  respectively  dealt  with  in  such  award, 
and  that  such  expences  of  or  incident  to  any 
apportionment,  or  any  part  thereof,  shall  be 
borne  and  paid  by  and  amongst  the  persons 
interested  in  the  lands,  in  such  proportions  and 
manner  respectively  as  the  said  commissioners 
shall  direct;  and  such  expences,  and  every  or 
any  part  thereof,  shall  in  every  such  case  be 
recoverable  in  like  manner  as  expences,  or  the 
share  thereof  to  be  borne  by  any  person,  are 
or  is  recoverable  under  the  provisions  of  the 
said  first  recited  act  or  this  act. 

24.  Award  may  be  made  of  rent-charge  to 
certain  owners  of  tithes  by  general  description. 
6  $7  4,  c.  71, «.  12, 21 , 50.— -And  whereas 
in  certain  cases  of  compulsory  award,  where 
tithes  are  held  by  one  tithe  owner  in  different 
rights,  or  where  by  reason  of  owners  of  land 
having  purchased  or  otherwise  acquired  such  a 
beneficial  interest  in  the  tithes  arising  out  of  the 
same,  for  life  or  lives  or  for  years,  as  under 
the  said  provisions  of  the  said  first- reciced  act 
requires  that  such  persons  respectively  should 
be  dealt  with  and  distinguished  in  such  award 
as  joint  owners  with  the  lessor  of  or  the  person 
having  the  reversionary  interest  in  such  tithes  ; 
but  great  difficulties  have  arisen  in  distinguish- 
ing the  sums  payaMe  to  each  such  tithe  owner, 
as  also  in  distinguishing  the  respective  lands 
out  of  which  the  tithes  accruing  to  any  such 
tithe  owner,  either  as  holding  such  tithes  in 
different  rights  or  as  joint  tithe  owner,  arise, 
or  whereon  any  several  rent-charge  should  be 
awarded,  and  the  completion  of  such  award  has 
been  thereby  impeded ;  Be  it  therefore  declared 
and  enacted,  that  in  any  such  case  it  shall  not 
be  necessary  in  any  such  award  to  distinguish 
the  lands  or  award  a  several  rent-charge  to 
each  such  owner  of  the  tithes  by  name,  or 
otherwise  to  distinguish  such  tithe  owner,  but 
it  shall  be  sufficient  to  award  a  gross  rent- 
charge  to  such  owner  of  tithes  in  different 
rights  in  respect  of  such  tithes  so  held  by  him, 
or,  as  the  case  may  be,  to  the  original  lessor  of 
such  tithes,  or  the  person  in  whom  the  ultimate 
reversion  thereof  shall  be,  by  his  proper  name 
and  description,  and  in  any  such  case  of  joint 
ownership  to  the  several  persons  claiming  un- 
der him,  and  being  so  respectively  joint  owners 
of  such  tithes,  by  such  general  terms  and  de- 
scription as  to  the  commissioners  or  assistant 
commissioner  making  such  award  shall  seem 
fit :  provided  always,  that  the  name  of  each 
such  tithe  owner,  and  the  lands  our  of  which 
his  respective  tithes,  or  the  portion  of  such 
gross  rent-charge  instead  of  such  tithes,  shall 
respectively  accrue  or  issue,  shall  be  distin- 
4  guished  in"  the  iustrument  of  apportionment 
made  in  pursuance  of  such  award  ;  and  every 


such  tithe  owner  shall  be  as  fully  entitled  to 
take,  hold,  and  recover  such  portion  of  the 
rent-charge  as  shall  be  so  apportioned  in  such 
instrument  of  apportionment,  upon  the  several 
lands  the  tithes  or  rent-charge  whereof  are  so 
held  by  him  respectively,  according  to  his  re- 
spective term  and  interest  in  such  tithes  or  the 
rent-charge,  in  as  ample  a  manner  as  if  such 
tithe  owner  and  lands  had  been  respectively 
named  and  distinguished  in  such  award  under 
the  provisions  of  the  said  first-recited  act. 

25.  Commissioners  may  adjourn  meeting 
without  attending  to  adjourn. — And  be  it 
enacted,  that  it  shall  be  lawful  for  the  said 
commissioners  to  adjourn  any  meeting  by  no- 
tice in  writing  under  their  hands  or  the  hands 
of  any  two  of  them,  to  be  affixed  and  published 
in  manner  provided  for  notices  in  the  said 
firstly-recited  act,  without  any  commissioner  or 
assistant  commissioner  giving  attendance  for 
the  purpose  of  making  such  adjournment. 

26.  Provision  for  dividing  the  tithe  of  fruit 
plantations  in  certain  cases, — And  be  it  enacted, 
that  in  case  any  of  the  lands  in  a  parish  the 
tithes  whereof  shall  be  in  course  of  commutation 
under  the  provisions  of  the  said  first-reciied  act 
shall  be  orchards  or  fruit  plantations,  and  no- 
tice in  writing,  under  the  hands  of  any  of  the 
owners  thereof  whose  interest  therein  shall  not 
be  less  than  two  thirds  of  the  whole  of  the  or- 
chards and  fruit  plantations  in  such  parish, 
shall  be  given  to  the  valuers  or  commissioners 
or  assistant  commissioner  by  whom  any  appor- 
tionment provided  for  by  the  said  act  shall  be 
made  at  any  time  before  the  draught  of  such 
apportionment  shall  be  framed,  that  the  tithes 
thereof  should  be  distinguished  into  two  parts, 
the  amount  which  shall  be  charged  by  any  such 
apportionment  upon  the  several  orchards  and 
fruit  plantations  in  such  parish  shall  be  distin- 
guished into  two  parts  accordingly,  and  the 
same  shall  be  called  the  Ordinary  Charge,  and 
the  Extraordinary  Fruit  Charge;  and  the  ex- 
traordinary charge  shall  be  a  rate  per  imperial 
acre,  and  so  in  proportion  for  less  quantities 
of  ground,  according  to  the  discretion  of  the 
valuers  or  commissioners  or  assistant  commis- 
sioner by  whom  such  apportionment  shall  be 
made  as  aforesaid. 

27.  Newly  cultivated  fruit  plantations  to  be 
charged  an  additioual  sum. — And  be  it  enacted, 
that  all  lands  the  tithes  whereof  shall  have  been 
commuted  under  the  said  act  shall  be  situate 
within  the  limits  of  any  parish  in  which  an 
extraordinary  fruit  charge  shall  have  been  dis- 
tinguished as  aforesaid  at  the  time  of  commu- 
tation, and  which  shall  be  newly  cultivated  as 
orchards  or  fruit  plantations  at  any  time  after 
such  commutation,  shall  be  charged  with  an 
additional  amount  of  rent  charge  per  imperial 
acre,  equal  to  the  extaordinary  fruit  charge 
per  acre  in  that  parish  ;  provided  always  that 
no  such  additional  amount  shall  be  charged 
in  respect  of  any  plantation  of  apples,  pears, 
plums,  cherries,  and  filberts,  or  of  any  one  or 
more  of  those  fruits,  during  the  first  five  years, 
and  half  only  of  such  additional  amount  during 
each  of  the  next  succeeding  five  years  of  such 
new  cultivation  thereof;  and  that  no  such 
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additional  amount  shall  be  charged  in  re- 
spect of  any  plantation  of  gooseberries,  cur- 
rants, and  raspberries,  or  of  any  one  or 
more  of  those  fruits  during  the  first  two 
years,  and  half  only  of  such  additional 
amount  during  each  of  the  next  succeeding 
two  years,  of  such  new  cultivation  thereof; 
and  that  no  such  additional  amount  shall  be 
charged  iu  respect  of  any  mixed  plantation  of 
apples,  pears,  plumbs,  cherries,  or  filberts,  and 
of  gooseberries,  currants,  or  raspberries  during 
the  first  three  years,  and  half  only  of  such  ad- 
ditional amount  during  each  of  the  next  suc- 
ceeding three  years  of  such_  new  cultivation 
thereof. 

2$.  Fruit  plantations  tehen  displanted  to  be 
relieved  from  additional  charge.— And  be  it 
enacted,  that  all  lands  the  tithes  whereof  shall 
Lave  been  commuted  as  aforesaid,  which  shall 
be  situated  within  the  limits  of  any  parish  in 
which  an  extraordinary  fruit  charge  shall  have 
been  distinguished  as  aforesaid,  and  which 
shall  cease  to  be  cultivated  as  orchards  or  fruit 
plantations  at  any  time  after  such  commuta- 
tion, shall  be  charged,  after  the  thirty-first  day 
of  December  next  following  such  change  of 
cultivation,  only  with  the  ordinary  charge  upon 
such  lands. 

29.  Provision  for  mixed  plantations  of  hops 
and  fruit. — Provided  also,  and  be  it  enacted, 
that  in  case  any  lands  within  the  limits  of  a  pa- 
rish in  which  an  extraordinary  fruit  charge 
shall  have  been  distinguished  as  aforesaid  shall 
have  been  or  shall  at  any  time  be  planted  with 
fruit,  and  also  with  hops,  the  same  shall,  du- 
ring the  continuance  of  such  mixed  plantation 
of  hops  and  fruit  be  liable  to  the  extraordinary 
hop  charge  only,  or  to  the  extraordinary  fruit 
charge  only,  payable  in  respect  of  the  same 
lands,  not  to  both  those  charges ;  and  that  the 
extraordinary  charge  to  which  the  lands  so 
planted  shall  be  liable  shall  be  the  higher  of  the 
two  for  the  time  being. 

30.  IF  hen  land  subject  to  rectorial  and  vica- 
rial tithe,  acr cable  rent  charge  to  be  fixed. — 
And  be  it  enacted,  that  where  any  land  liable 
to  any  such  extraordinary  charge  for  the  tithes 
of  a  mixed  plantation  of  hops  and  fruit  shall  at 
the  time  of  the  commutation  produce  both  rec- 
torial and  vicarial  tithes  payable  to  different 
persons,  the  apportionment  shall  set  out  the 
same,  distinguishing  the  amount  of  ordinary 
and  extraordinary  charge  payable  to  each  tithe 
owner,  and  shall  divide  the  whole  acreable  ex- 
traordinary charge  between  such  tithe  owners, 
according  to  the  quantity  of  land  producing 
rectorial  tithe,  aud  the  quantity  producing  vi- 
carial tithe. 

31.  Provision  for  future  mixed  plantations. 
— And  be  it  enacted,  that  in  all  cases  in  which 
there  shall  be  hereafter  mixed  plantation*  of 
hops  and  of  such  fruit  as  aforesaid  in  any  pa- 
rish or  district  in  which  an  extraordinary  fruit 
charge  shall  have  been  declared,  the  rectorial 
and  vicarial  tithes  whereof  but  for  the  commu- 
tation would  have  been  payable  to  different 
owners,  the  extraordinary  charge  payable  iu 
respect  of  the  tithes  of  such  mixed  plantation 
shall  be  divided  between  such  owners  in  pro- 


portion to  the  extent  of  land  occupied  by  that 
produce  which  would  have  paid  tithes  to  each 
of  them  respectively ;  provided  always,  that 
payment  of  the  share  of  each  tithe  owner,  when 
so  ascertained,  shall  be  taken  to  be  subject  to 
the  provisions  contained  in  the  said  first  recited 
act  and  in  this  act,  for  lessening  the  amount  of 
extraordinary  charge  payable  in  respect  of  hop 
gardens  aud  orchards  respectively  at  the  begin- 
ning of  such  cultivation. 

32.  How  the  rent  charge  for  hops  and  fruit 
may  be  fixed  in  certain  cases. — And  be  it 
enacted,  that  for  the  purpose  of  fixing  any 
charge  for  the  tithes  of  hops  or  fruit,  or  of  any 
mixed  plantation  as  aforesaid  the  commis- 
sioners may,  if  they  see  fit,  assign  the  parish  or 
lands  in  respect  of  which  due  notice  shall  have 
been  given,  requiring  the  tithes  thereof  to  be 
separately  valued,  as  required  by  the  said  first 
recited  act,  or  any  part  or  parts  of  such  parish 
or  lands,  as  a  district  under  the  provisions  of 
the  said  act,  and  may  fix  a  charge  upon  such 
lands  in  respect  of  the  tithes  of  hops  or  fruit 
as  the  rent  charge  to  prevail  and  to  be  es- 
tablished in  respect  of  the  same,  without  spe- 
cific reference  in  the  award  to  any  other  parish 
or  lands,  but  having  regard  nevertheless  to  the 
general  amount  of  compositions  which  they 
shall  find  to  have  prevailed  in  other  parishes  of 
a  similar  description,  and  not  to  the  money 
payments  in  the  parish  under  consideration,  or 
the  value  of  the  tithes  in  kind  therein. 

33.  Provisions  for  giving  effect  to  parochial 
agreements  and  proceedings  thereon  in  cer- 
tain cases  of  extraordinary  charge. — And  be  it 
enacted  aud  declared,  that  the  provisions  of 
the  said  first-recited  act  for  distinguishing  rent- 
charges  apportioned  upon  lands  cultivated  as 
hop  grounds  into  two  parts,  and  for  relieving 
lauds  from  and  subjecting  the  same  to  an  ex- 
traordinary charge  when  ceased  to  be  culti- 
vated, aud  when  newly  cultivated  as  such 
respectively,  shall  be  held  to  extend  to  paro- 
chial agreements  already  or  hereafter  made, 
and  to  the  proceedings  consequent  thereupon, 
and  to  the  lands  discharged  from  tithes  by 
virtue  thereof;  aud  that  every  such  agreement 
and  proceeding,  whereby  any  district  has  been 
or  shall  be  assigned  for  establishing  or  distin- 
guishing into  two  parts  any  rent-charge  in 
respect  of  lands  cultivated  as  aforesaid,  shall 
be  deemed  valid,  operative,  and  effectual  for 
all  the  purposes  of  the  said  recited  acts  and  of 
this  act,  and  that  every  district  assigned  by 
virtue  thereof  shall  be  deemed  a  district  duly- 
assigned,  and  every  rent-charge  created  thereby 
a  valid  rent-charge  for  the  like  purposes. 

31.  For  the  settlement  of  disputes  as  to  boun- 
daries.— And  be  it  enacted,  that  in  case  there 
shall  be  any  question  between  any  parishes  or 
townships,  or  between  any  two  or  more  land 
owners,  touching  the  boundaries  of  such 
parishes  or  townships,  or  the  lands  of  such  land 
owners  respectively,  or  if  such  parishes  or  town- 
ships or  laud  owners  shall  be  desirous  of  having 
such  boundaries  ascertained  or  a  new  boundary 
line  defined,  it  shall  be  lawful  for  the  said  com- 
missioners, or  any  assistant  commissioner,  on 
the  application  in' writing  of  a  majority  of  not 


Digitized  by  Google 





392 


Changes  in  the  Law.— Notes  on  the  Tithe  Amendment  Act. 


less  iban  two-thirds  in  number  and  value  of  the 
land  owners  of  such  parishes  or  townships  in 
the  case  of  parochial  or  township  boundaries, 
or  ou  the  like  application  of  such  two  or  more 
land  owners  in  the  case  of  boundaries  between 
their  lands,  to  deal  with  any  dispute  or  question 
concerning  such  boundaries,  and  to  ascertain, 
ndj  list,  set  out,  and  define  the  ancient  bounda- 
ries between  such  parishes  or  townships  or  the 
lands  of  such  land  owners  respectively,  or  draw 
and  define  a  new  line  of  boundary,  as  they  way 
see  fit ;  and  in  every  such  case  the  powers  and 
provisions  of  the  said  recited  acts  and  of  this 
act,  so  far  as  the  same  may,  in  the  judgment  of 
the  said  commissioners  or  assistant  commis- 
sioner respectively,  be  applicable,  shall  extend 
and  may  be  applied  by  them  or  him  to  such 
question ;  and  the  boundary  line  so  ascertained 
or  newly  defined  by  the  said  commissioners  or 
assistant  commissioner  shall  thenceforward  be 
the  boundary  line  of  and  between  such  parishes, 
townships,  or  lands  of  such  land  owners  re- 
spectively for  all  purposes  whatsoever :  Pro- 
vided always,  that  nothing  in  this  provision 
contained  shall  extend  to  any  boundary  or  part 
of  a  boundary  being  also  the  boundary  line  or 
part  of  the  boundary  line  of  any  county,  or  to 
the  boundary  line  of  any  copyhold  or  customary 
land,  unless  the  consent  in  writing  of  the  lord 
of  the  manor  whereof  such  land  is  holden  to 
such  application  being  dealt  with  by  the  said 
commissioners  or  assistant  commissioner  shall 
have  been  first  sent  to  them  or  him  for  such 
purpose  :  Provided  also,  that  every  such  bound- 
ary liue  shall  be  duly  set  out  and  delineated  on 
the  map  annexed  to  the  schedule  of  appoint- 
ment, or  upon  a  separate  plan  to  be  attached 
thereto,  with  proper  descriptions  and  references, 
.showing  in  what  respects  such  map  so  annexed 
to  the  apportionment  is  varied,  and  in  what 
respect  the  several  closes  whereon  any  rent- 
charge  is  fixed  are  affected  thereby ;  and  such 
map  shall  in  every  such  case  be  deemed  to  be 
varied  by  such  plan,  and  be  as  valid  for  all  pur- 
poses as  if  the  same  had  been  originally  drawn 
and  sealed  or  certified  by  the  said  commis- 
sioners with  such  variation. 

35.  How  questions  of  boundary  removed  be- 
fore Queen's  Bench  are  to  be  dealt  tcith. — And 
be  it  enacted,  that  in  every  case  in  which  any 
judgment  or  determination  of  the  commis- 
sioners or  of  any  assistant  commissioner  respect- 
ing the  boundary  of  any  parish,  district,  or 
lands  shall  have  been  or  shall  be  removed  into 
the  Court  of  Queen's  Bench,  it  shall  be  lawful 
for  the  Court  to  direct  the  trial  of  one  or  more 
feigned  issues  upon  such  points  as  the  Court 
shall  think  fit,  and  also  to  direct  who  shall  be 
the  plaintiff  or  plaintiffs  and  who  shall  be  the 
defendant  or  defendants  on  such  trial,  or  deter- 
mine the  same  in  a  summary  manner,  or  other- 
wise to  dispose  of  the  question  or  questions  in 
dispute,  and  to  make  such  other  rules  and  or- 
ders therein  as  to  costs  and  all  other  matters 
as  may  appear  to  be  just  and  reasonable. 

36.  Commissioners  may  aieardcosts  of  inquiry 
into  boundaries. — Aud  be  it  enacted,  that  it 
shall  be  lawful  for  the  said  commissioners  and 
for  wch  asrotant  commissioner  as  aforesaid  to 


order  aud  direct  that  all  reasonable  costs, 
charges,  and  cxpences  already  or  hereafter  to 
be  incurred  by  any  parties  interested  in  or  about 
any  inquiry  into  any  boundary  which  the  said 
commissioners  or  such  assistaut  commissioner 
are  or  is  authorized  to  settle,  shall  be  homo 
and  paid  in  such  proportion  and  manner  by  and 
amongst  the  several  other  parties  interested 
therein  (as  well  those  who  shall  have  signed  a 
request  to  the  Tithe  Commissioners  that  the 
said  commissioners  should  inquire  into  and 
settle  such  boundaries,  as  every  other  person 
interested  who  shall,  either  personally  or  by 
his  or  her  counsel,  attorney,  or  agent,  appear 
upon  shch  inquiry  before  the  said  commis- 
sioners-or  before  such  assistant  commissioner) 
as  the  said  commissioners  or  any  such  assistant 
commissioner  shall  direct;  and  such  costs, 
charges,  and  expences,  and  every  part  thereof, 
shall  in  every  such  case  be  recoverable  in  the 
like  manner  as  expences  or  the  share  thereof 
to  be  borne  by  any  person  arc  or  is  recoverable 
by  the  recited  acts  or  this  act. 

37.  This  act  to  be  taken  as  part  ofGSfTfF.4, 
c.  71. — And  be  it  enacted,  that  this  act  shall  be 
taken  to  be  a  part  of  the  first-  recited  act  for  the 
commutation  of  tithes  in  England  and  Wales, 
and  of  the  secondly-recited  act  for  amending 
the  same,  and  of  the  said  thirdly-recited  act 
to  facilitate  the  merger  of  tithes ;  and  that 
in  the  construction  of  this  act,  unless  there  be 
something  in  the  subject  or  context  repugnant 
to  such  construction,  the  several  words  used  in 
this  act  shall  have  and  bear  the  same  interpre- 
tation as  is  given  to  such  words  respectively  in 
the  said  recited  acts  or  either  of  them ;  and 
whenever  a  word  importing  the  singular  num- 
ber or  masculine  gender  only  is  used  the  same 
shall  be  understood  to  include  and  shall  be 
applied  to  several  persons  or  parties  as  well  as 
oue  person  or  party,  and  females  as  well  as 
males,  and  several  matters  or  things  as  one 
matter  or  thing  respectively,  and  the  converse. 

38.  Act  may  be  amended  or  repealed.— And 
be  it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  passed  in  this  session  of 
parliament. 


NOTES  ON 
THE  TITHE  AMENDMENT  ACT. 


This  act  extends  the  power  of  merging  and 
commuting  tithes.  Under  the  6  &  7  VV.  4,  c. 
71,  difficulties  arose  in  consequence  of  some  of 
the  cases  in  particular  districts  being  different 
from  the  ordinary  nature  of  the  tithe  system,  and 
the  present  statute  has  been  passed  to  remove 
those  difficulties.  The  1st  and  2nd  sections 
enact  that  charges  on  tithes  or  rent-charges, 
shall  attach  on  the  land ;  and  the  residue  of  the 
land  is  then  freed  from  this  charge.  The 
parties  proposing  to  merge  may  apportion  the 
charge  on  a  part  of  the  lund.   The  4th  and 
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6th  sections  extend  the  power  of  special  ap- 
portionments on  tithes,  whether  sought  to  be 
merged  or  not,  and  provide  that  the  costs 
shall  be  borne  by  the  party  effecting  the  appor- 
tionment, as  the  person  benefitted.  The  power 
of  merger  to  glebe  is  given  by  the  6th  section, 
thus  enabling  the  owner  to  let  it  free  of  tithe ; 
and  the  7th  section  authorizes  tbe  merger  of 
tithes  in  copyholds.  The  Commissioners  are 
empowered  in  cases  of  fraud  or  error  to 
amend  agreements  and  awards  by  a  supple- 
mental award,  s.  8.  Easter  offerings  may  be 
commuted,  8.  9.  The  inconvenience  arising 
from  lam  mas  lands  which  are  in  the  hands  of 
private  persons  during  a  certain  portion  of  tbe 
year  and  thrown  open  for  the  rest  of  the  year, 
is  remedied  by  the  13th  section. 

The  sale  of  tithe  barns  and  the  expenses  of 
commutation  are  provided  for  by  sections 
15-— 18.  Provision  is  also  made  regarding  the 
expense  of  investigating  titles  in  cases  where 
land  is  proposed  to  be  given  in  redemption  of 
rent-charge,  ss.  19 — 21.  The  tithe  of  fruit 
and  orchards  is  put  on  the  same  footing  as 
hops  under  the  Tithe  Commutation  Act,  ss. 
2(5—33. 

There  are  also  various  clauses  amending  the 
former  acts  as  to  boundaries — maps — ex- 
penses— apportionment,  &c.    See  ss.  34,  35, 

■3G;  22—25. 

i  i 


USAGES  OF  THE  PROFESSION. 

PREPARING  LEASRS. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

In  the  preparation  of  leases  between  landlord 
and  tenant,  the  practice  is  for  the  landlord's 
solicitor  to  prepare  the  lease,  and  in  the 
absence  of  special  agreement  the  tenant  pays 
the  expences. 

Will  you  have  the  goodness  to  say,  for  the 
information  of  your  readers,  whether  the  same 
rule  exists  in  the  case  of  a  party  purchasing 
leasehold  property,  and  choosing  to  take  an 
under-lease  in  preference  to  an  assignment, 
and  whether  in  such  a  case  the  purchaser's 
solicitor  has  not  the  right  of  preparing  the 
underlease.  A 

[We  helieve  that  the  payment  of  a  consider- 
ation makes  no  difference  in  the  usage  regu- 
lating the  preparation  of  the  lease  by  the  land- 
lord's solicitor.— Ed.] 


LEGAL  EXAMINATION  DISTINCTIONS. 
Sir, 

I  hope  you  will  give  insertion  to  this  letter, 
which  expresses  the  sentiments  of  many  in 
this  great  town,  who  form  part  of  the  body  to 
which  1  belong.  We  have  seen,  with  much 
pleasure,  a  revival  of  the  question  of  legal 
distinctions  upon  examination,  which  we  were 
almost  fearful  had  been  given  up,  in  spite  of  its 
merits.  I  have,  however,  been  recently  grati- 
fied by  the  letter  of  a  "  Country  Solicitor," 
who,  in  my  humble  opinion,  has  discussed  the 
matter  with  great  clearness  and  force,  and, 
waiving  a  few  minor  points  of  difference,  1 
cordially  concur  in  his  plan.  I  think  he  has, 
perhaps,  been  too  severe  upon  G.  H.,  though 
the  latter  may  have  deserved  it  from  the  tone 
'  of  some  parts  of  his  previous  letter ;  nor  do  I 
exactly  admit  that  a  correspondence  between 
the  "younger  members"  of  the  profession 
must  necessarily  prejudice  the  subject,  though, 
perchance,  they  may  not  manage  it  with  the 
authority,  calmness,  and  good  sense  of  their 
seniors. 

I  have  now  served  two  years  of  my  clerkship, 
and  notwithstanding  all  that  has  been  said  and 
sung  about  the  dryness  of  the  law,  I  like  it 
extremely.  Far  be  it  from  me  to  pretend 
towards  understanding  everything  I  see,  hear, 
and  do,  but  I  have  fouud  that  all  1  have  at- 
tempted, though  seemingly  difficult,  may  be 
gradually  mastered,  and  I  have  a  good  Aope 
that  the  same  rule  will  prevail  throughout.  At 
any  rate  1  have  a  good  heart  to  try  it,  and  I 
believe  that  is  never  bestowed  in  vain.  Hither- 
to I  have  worked  in  faith  of  future  fruits  in 
the  shape  of  business,  uud  so  I  shall  continue 
to  do,  nothing  doubting ;  but  will  any  one  tell 
me  that  my  endeavours  would  not  be  sweet- 
ened, if  not  redoubled,  by  the  prospect  of 
honorary  distinction  i  that  if  1  now  toil  hard 
under  the  influence  of  one  motive,  I  should 
not  toil  harder  under  the  influence  of  two? 
I  suppose  there  are  some  *'  heavy  souls"  who 
care  not  whether  they  are  at  top  or  bottom,  so 
that  they  are  let  alone ;  but  I  am  free  to  own 
that  I  am  not  of  their  sleepy  set,  and  that  as 
nothing  would  be  more  grateful  to  me  than  a 
distinctive  mark,  so  nothing  would  so  cheer 
and  increase  my  efforts  as  the  chance  of  ob- 
taining it.  I  may  get  it  or  not,  as  may  be,  but 
at  least  it  should  be  my  misfortune  and  not  my 
fault,  for  1  believe  with  Macbeth  that  let  a 
man  screw  his  courage  to  the  stickiug  place, 
and  he'll  tvot  fail. 

Now  Sir,  why  should  I,  and  others  like  mo, — 
and  depend  on  it  there  are  plenty  of  such 
among  the  hundreds  who  are  bringing  up  to 
the  law,— why  should  toe  be  deprived  of  this 
pleasure  and  benefit,  because  of  an  opposition 
chiefly  composed  of  sluggards  and  simpletons? 
Assuming  the  fact,  the  question  is  a  poser, — 
or  why  because  others  are  unable  or  unwilling 
to  hasten  their  steps,  should  we  also  be  pre- 
vented travelling  at  more  than  a  snail's  pace  ? 
As  the  "Country  Solicitor"  most  justly  says, 
there  neither  is  nor  can  be  any  real  dispute  as 
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to  the  principle,  and  if  so,  why  postpone  us 
because  of  a  matter  of  detail? 

I  allow  that  in  fairness,  a  proper  notice 
should  be  given  of  the  proposed  change,  (say 
a  year)  lmt  subject  to  that,  why  not  commence 
at  once  ?  If  any  extra  expence  be  caused,  let 
the  fees  on  admission  be  proportionality  raised, 
though  by  the  plan  alluded  to,  this  would  not 
be  needed;  and  as  to  the  examiners,  I  will 
never  believe,  that  to  escape  a  little  extra 
trouble,  they  would  refuse  a  really  beneficial 
alteration.  Their  adoption  of  it  would  add  to 
the  great  debt  which  the  profession  already 
owes  them.  For  my  own  part,  I  should  be 
most  willing  to  pay  handsomely  towards  the 
projected  change,  as  doubtless  would  many 
others. 

From  this  time  I  shall  look  forward  to  the 
probability  of  legal  distinctions,  and  shall  act 
accordingly,  for  the  correspondence  which  has 
take*n  place,  is  certainly  constructive  notice  to 
all  "  to  whom  these  presents  may  come."  I 
know  what  I  think  of  most  of  the  "  gentlemen 
on  the  other  side,"  though  that  is  neither  here 
nor  there;  but  still  I  must  theoretically  con- 
sider them  as  comprised  in  one  of  the  classes 
mentioned  by  the  "  Country  Solicitor,"  for  I 
cannot,  however  charitably  disposed,  conceive 
it  possible  that  a  man  of  talent  or  industry 
would  oppose  a  plan  whose  object  is  to  operate 
by  gratifying  emulation,  and  whose  principle, 
founded  in  hum  m  nature,  has  been  carefully 
and  usefully  applied  by  all  other  professions. 

1  believe,  Sir,  that  you  are  by  no  means  un- 
favourable to  us,  and  I  do  hope  and  trust  that 
you  and  other  leading  law  periodicals  will  give 
the  subject  your  sanction.  I  am  not  one  of 
those  "  grave  mortals  "  who  declare  that,  un- 
less the  plan  is  taken  up,  the  world  will  be  in 
confusion  within  the  year  ;  on  the  contrary,  I 
think  that  Parliament  may  continue  to  sit  as 
usual,  and  that,  as  Sydney  Smith  says,  "good 
mustard  and  cress  will,  if  duly  watered,  con- 
tinue to  grow,"  notwithstanding  the  rejection 
of  our  suggestions — but  I  do  say,  that  the  ques- 
tion is  one  of  considerable  importance  and 
anxiety  to  numbers,  and  as  such,  entitled  to 
your  notice.  Without  your  support,  its  pro- 
gress will  be  slow,  but  still  sure — with  it,  suc- 
cess is  both  certain  and  speedy.  We  therefore 
claim  it  at  your  hands. 

Birmingham.  Aspihans. 
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To  the  Editor  of  the  Legal  Observer. 
Sir, 

Having  been  a  constant  reader  of  your  valu- 
able publication  shite  its  commencement,  I 
have  had  an  opportunity  of  observing  from 
term  to  term  the  very  considerable  accession 
of  numbers  to  the  le^al  profession — and  cannot 
he  surprised,  when  on  reviewing  the  questions 
at  each  examination,  they  prove  to  be  of  such 
an  A  11  C  character,  as  every  candidate,  how- 
ever superficial  his  knowledge,  ought  to  be 


prepared  readily  and  accurately  to  answer. 
My  remarks  on  this  score  will  chiefly  apply 
to  such  clerks  as  may  have  served  the  period 
of  their  articles  in  town — for  it  is  worthy  ob- 
servation, that  the  majority  of  questions  hitherto 
proposed,  has  been  confined  to  the  practice  of 
the  Courts,*  of  which  country  clerks  can  pos- 
sibly know  little  or  nothing,  inasmuch  as  every 
one  must  admit  the  onus  of  that  is  laid  upon 
the  shoulders  of  an  agent  j  and  moreover,  by 
the  rules  of  the  examination,  it  is  expected  that 
answers  should  be  given  at  least  to  the  greater 
nnmber  of  questions  in  the  two  departments  of 
Criminal  Law  and  E</uity,h  and  it  is  expressly 
understood,  that  however  correctly  or  satisfac- 
torily a  candidate  may  reply  to  the  remaining 
branches,  unless  he  discover  an  ample  know- 
ledge of  those,  he  will  he  remanded  into  "du- 
rance vile,"  and  his  own  painful  reflections, 
until  he  again  summons  courage  to  appear 
before  the  dread  tribunal  1  Now,  with  all  de- 
ference to  the  superior  judgment  of  such  of 
my  learned  and  highly  respectable  brethren  as 
may  be  deputed  to  conduct  this  examination,  I 
would  ask  what  does  one  country  clerk  out  of 
twenty  know  about,  the  practice  of  the  Courts 
or  Equity,  save  just  so  much  as  he  gathers  from 
an  agent's  correspondence  in  the  general  mat- 
ter-of-course routine  of  business  ?  The  method 
in  which  that  agency  business  is  transacted,  it 
is  impossible  he  can  know,  and  perad venture 
never  may!  The  Examiners  must  be  aware 
that  the  studies  of  Country  Articled  Clerks 
(where  they  study  at  all,  for  there  is  a  lament- 
able deficiency  in  this  respect,  not  exclusively 
attributable  to  their  own  individual  negligence 
or  supineuess  !)  are  for  the  most  part  con6ned 
to  Conveyancing,  Bankruptcy,  and  Criminal 
Law  :  and  upon  such  assurance,  I  may  perhaps 
be  permitted  to  suggest,  that  some  distinction 
night  be  advisable  between  the  questions  pro- 
posed to  such  as  have  served  their  clerkship  in 
the  country,  and  such  as  have  not  !c 

The  observations  I  have  advanced,  will 
doubtless  excite  some  conjectures  in  the  minds 
of  your  readers,  as  to  my  motives  :  they  are 
simply  these — I  would  first  see,  (in  common 
with  every  right-minded  man)  the  present  ge- 
neration of  lawyers  gradually  rising  into  note, 
and  by  unremitting  habits  of  perseverance  and 
integrity,  winning  their  way  to  eminence  and  re- 
spectability : — their  privileges  and  opportunity 
unfettered  by  the  countless  myriads,  who  at  the 
close  of  every  term,  hoist  the  sable  flag,  and  by 
the  most  ignoble,  degrading  competition,  convert 
the  glorious  structure  of  our  laws  into  a  foul 
sink  of  traffic  and  paltry  merchandize  !  Surely 
at  this  rate,  the  very  Bench  itself  will  shortly 
fall  a  victim  to  contention,  or  become  the  prize 
of  some  despicable  lottery !  And  the  result 
will  be,  that  ere  long,  the  once  dignified  profes- 


a  We  doubt  the  accuracy  of  this  statement. 

b  The  official  circular  from  the  Secretary  of 
the  Examiners,  does  not  bear  out  our  corres- 
pondent. 

c  We  believe  that  due  allowance  is  made  in 
considering  the  answers.  Ed. 
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sion  of  the  law,  shall  dwindle  into  ioiignifi 

cance,  and 

"Like  the  baseless  fabric  of  a  vision, 
"  Leave  not  a  wreck  behind." 

A  Constant  Reader. 


SUPERIOR  COURTS. 


fcnrtr  Chancellor'*  €ourt 

PRODUCTION  OP  PARTNERSHIP  ACCOUNTS. — 
JURISDICTION. — COSTS. 

The  pertonal  representative  of  a  deceased 
partner  filed  a  bill  for  an  account  against 
some  only  of  the  other  partners,  one  of 
whom  by  his  ansteer  admitted  possession  of 
some  of  the  accounts,  and  that  more  were 
in  possession  of  the  common  agent  of  all  the 
partners,  who  were  not  very  numerous,  and 
their  names  were  communicated  to  the  plain- 
tiff: Held,  that  plaintiff  was  not  entitled  to 
the  production  of  the  accounts  in  the  agent's 
possession,  without  making  all  the  partners 
parties  to  the  suit. 

This  was  an  appeal  motion  from  an  order 
of  the  Vice  Chancellor,  refusing,  with  costs,  an 
application  for  the  production  of  accounts  re- 
lating to  a  partnership  business,  (in  "  The 
Times  "  Newspaper)  on  the  ground  that  the 
accounts  were  not  in  the  possession  or  power 
of  the  defendants  to  the  bill,  but  were  kept  by 
the  common  agent  of  all  the  partners,  and  all 
were  not  made  parties  to  the  suit,  although 
they  were  not  very  numerous,  and  their  names 
were  communicated  to  the  plaintiff  by  the 
answer  of  one  of  the  defendants.  [The  mo- 
tion and  arguments  before  the  Vice  Chancellor 
are  reported  ante,  p.  140.] 

Mr.  Richards  and  Mr.  Romilly,  in  support 
of  the  appeal  motion,  stated  the  commence- 
ment and  continuance  of  the  partnership  of 
Mr.  Murray  in  The  Times  Newspaper,  from 
the  plaintiff's  bill,  and  from  the  answer  of  Mr. 
Walter,  which  was  the  same  in  substance  with 
the  answers  of  the  other  defendants,  Alsager 
and  Lawson,  Mr.  Walter  alleging  that  the 
conveyance  of  his  interest  to  Mr.  Murray  in 
1819,"  of  a  moiety  of  a  sixteenth  share  for 
1400/.,  was  made  subject  to  the  original  part- 
nership deeds  and  to  the  will  of  his  father,  as- 
sumed to  himself  the  right  of  putting  an  end 
to  Murray's  partnership  at  any  time  that  he 
might  choose  to  give  notice  of  his  intention  to 
repurchase  the  share.  He  gnve  such  notice  in 
June,  1838,  and  the  plaintiff,  the  widow  and 
personal  representative  of  Mr.  Murray,  asked 
for  an  account  of  the  partnership  profits.  Mr. 
Walter,  by  his  answer,  admitted  large  profits, 
and  insisted  that  Mr.  Murray,  up  to  his  death  in 
1834,  and  the  plaintiff,  ever  since  received  their 
share  of  them,  without  ever  objecting  to  the 
accounts,  which  were  always  accessible  to  them, 
and  to  all  the  partners.  If  the  accounts  were 
so  accessible,  how  could  Mr.  Walter  now  re- 
fuse to  give  the  plaintiff  inspection  ?  By  his 
first  answer  to  the  bill,  he  said  some  of  the 
accounts  asked  for  were  in  the  hands  of  the 


treasurer  of  The  Times,  and  that  he  was  not 
able  to  specify  them ;  but  upon  exceptions 
being  taken  to  that  answer,  and  being  allowed 
by  the  Master,  Mr.  Walter  then  further  an- 
swered and  set  forth  a  schedule  of  these  ac- 
counts, as  he  had  before  set  forth  in  his  first 
answer  a  schedule  of  the  accounts  and  docu- 
ments in  his  own  possession,  relating  to  the 
partnership  concern.  The  Vice  Chancellor 
held  that  the  plaintiff  was  eutitled  to  the  pro- 
duction of  the  books  and  accounts  in  Mr. 
Walter's  possession,  but  not  to  those  in  the 
possession  of  the  treasurer,  as  the  other  share- 
holders, who  were  interested  in  the  accounts, 
and  for  whom  the  treasurer  was  agent  as  well 
as  for  Mr.  Walter,  were  not  brought  by  the 
bill  before  the  Court ;  and  his  Honour  gave 
the  defendants  the  costs  of  the  motion,  al- 
though he  granted  halt  of  it :  of  that  part 
also  of  his  Honour's  order  the  plaintiff  com- 
plained. 

The  Lord  Chancellor. — Is  not  this  one  of 
the  numerous  cases  in  which  the  Court  de- 
clines jurisdiction  over  documents,  when  the 
parties  interested  in  them  are  not  before  the 
Court  ? 

Counsel  for  plaintiff. — This  Court  exerc.ised 
the  jurisdiction  in  IValhurn  v.  Inglehy,*  a  case 
precisely  in  point.  There,  as  in  this  case,  books 
and  other  documents,  the  joint  property  of  the 
defendants,  and  of  other  shareholders,  who 
were  not  before  the  Court,  were  admitted  by 
the  answer  of  some  defendants  to  be  in  the 
possession  of  a  third  person,  the  common 
agent  of  all ;  and  the  Vice  Chancellor  made  an 
order  on  the  agent  to  give  inspection  of  the 
books,  even  against  the  consent  of  the  share- 
holders who  were  uot  parties  to  the  suit;  and 
Lord  Chancellor  Brougham  confirmed  that  or- 
der after  full  hearing,  on  the  principle  that  the 
Court  has  a  right  to  give  the  plaintiff  whatever 
access  to  the  books  aud  accounts  the  defend- 
ants to  the  bill  would  be  entitled  to.  Mr. 
Walter,  by  his  answer,  admitted  that  Mr. 
Murray,  while  alive,  and  the  plaintiff  ever 
since  his  death  until  she  ceased  to  be  a  partner 
by  reason  of  the  notice,  had  access  to  the  ac- 
counts. Then,  if  all  the  partners  have  unre- 
stricted access  to  the  accounts,  why  should  not 
the  Court  order  production  of  them  to  the 
plaintiff  on  the  principle  of  fValburn  v.  In- 
gleby  ? 

The  Lord  Chancellor. — Does  Mr.  Walter  ad- 
mit that  he  has  control  over  the  accounts  in 
the  treasurer's  possession? 

Counsel  for  the  Plaintiff. — He  admits  he  is  a 
shareholder,  and  that  all  the  shareholders  may 
examine  the  accounts.  His  answer  makes  it  a 
defence  to  the  suit,  that  the  plaintiff  and  her 
husband  never  objected  to  the  accounts;  that 
they  might  have  inspected  them  aud  satisfied 
themselves  that  they  were  correct ;  and  that 
they  received  their  due  share  of  the.  profits 
from  time  to  time.  The  answer  admitted  Mr. 
Murray  to  have  been  a  partner,  and  that  his 
widow  and  personal  representative  was  a  part- 
ner up  to  the  date  of  the  notice  to  repurchase 

»  1  Myl.  &  K.  61.   See  pp.  79-80,  et  seq. 
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in  June  1838.  Now,  if  a  partner  be  cnti- 
tied  to  inspect  accounts  while  he  is  a  partner, 
for  which  fVelburn  v.  Ingleby  is  authority,  he 
must  be  held  entitled  to  inspection  after  he 
ceases  to  be  partner  until  the  partnership  ac- 
counts are  settled. 

The  Lord  Chancellor,  before  hearing  the 
counsel  for  the  defendants,  said,  he  thought 
this  case  was  already  decided  by  the  practice 
of  the  court,  as  far  as  the  production  of  the 
books. 

Mr.  Knight  Bruce,  and  Mr.  Bacon,  for  the 
defendants. — The  Vice  Chancellor  gave  costs 
to  the  defendants  on  the  ground  that  there  was 
no  precedent  for  orderiug  documents,  held  as 
these  accounts  are,  to  be  produced  for  inspec- 
tion.  The  application  had  been  made  against 
the  three  defendants,  and  the  partial  order 
made  by  his  Honor,  being  against  Mr.  Walter 
only,  the  other  two,  Mr.  Alsager  and  Mr. 
Lawson,  were  clearly  entitled  to  their  costs. 
The  three  defendants  had  answered  separately. 
One  of  the  grounds  on  which  the  Vice  Chan- 
cellor had  retused  the  order  for  inspection,  was, 
because  some  of  the  partners  interested  in  the 
accounts,  were  not  before  the  court.  The 
plaintiff  might  have  amended  her  bill  after  Mr. 
Walter's  first  answer,  for  she  was  then  made 
acquainted  with  the  names  of  all  the  partners, 
only  thirty-six  altogether.   If  these  accounts 
were  deposited  in  a  box  to  which  there  were  as 
many  different  locks  and  keys  as  there  are 
partners,  and  each  of  them  had  a  key  for  one 
lock,  how  could  some  of  the  partners  give  in- 
spection in  the  absence  of  the  others  ?  Was  not 
the  common  agent  in  the  situation  of  such  a 
box,  in  respect  to  these  accounts  ? 

[The  Lord  Chancellor. — The  best  answer  to 
the  plaintiff  is,  that  she  herself  claiming  to  be 
a  partner,  is  notable  to  give  or  have  inspection 
of  the  accounts.] 

Counsel  for  the  Defendants. — If  the  bill  con- 
tained a  charge  of  collusion,  some  case  would 
then  be  raised  for  the  consideration  of  the 
court.  Motions  of  this  sort  coining  constantly 
before  the  Vice  Chaneellor,  the  practice  is  bet", 
tcr  understood  in  his  Honor's  Court.  When 
a  defendant  admits  deeds,  and  says  they  are  not 
in  his  possession,  but  under  joint  control,  the 
Vice  Chancellor  always  refuses  an  application 
for  production  of  them,  until  all  the  joint 
owners  are  before  the  Court.  His  Honor's 
order  in  this  case  was  strictly  according  to  the 
practice.  The  learned  judge  whose  judgment 
iu  fValburn  v.  Ingleby  was  referred  to,  was 
mistaken  in  his  reasoning  (p.  83),  and  besides, 
that  case  did  not  involve  partnership  accounts ; 
the  object  of  some  of  the  partners  was  to  get 
into  the  common  chest  money  obtained  by  the 
others.  The  prayer  of  this  bill  was  for  partner- 
ship accounts;  the  plaintiff  did  not  file  the 
bill  for  herself  and  other  partners,  and  her 
apology  for  not  making  all  the  partners  parties, 
was,  that  she  did  not  know  them,  so  that  the 
numerousness  of  the  partners  was  not  alleged 
as  an  excuse,  nor  ought  the  allegation  of  ignor- 
ance of  their  names  be  admitted,  as  the  names 
were  communicated  to  the  plaintiff  by  Mr. 
Walter's  answer,  but  she  did  not  choose  to 


amend  her  bill.  The  defendants  objected  to 
expose  their  partnership  concerns  unueces- 
sanly;  the  plaintiff  was  no  longer  a  partner, 
and  the  absence  of  some  of  the  partners  was 
quite  conclusive  against  the  motion. 

Mr.  Richards  in  reply. — Eight  out  of  the 
thirty-six  partners  were  out  of  the  jurisdiction, 
so  that  all  of  them  could  not  be  brought  before 
the  Court.  Could  the  treasurer  refuse  inspec- 
tion of  these  accounts  to  Mr.  Walter,  because 
the  other  partners  did  not  join  him  in  asking 
for  them  ?  Did  Walter  allege  that  the  treasurer 
refused  to  produce  the  accounts,  or  that  the 
other  partners  gave  him  notice  not  to  produce 
them  ?  The  authority  of  fValburn  v.  Ingleby, 
the  only  case  on  this  point,  was  clearly  in  favor 
of  this  application. 

The  Lord  Chancellor. — This  was  the  case  of 
a  plaintiff  claiming  to  be  a  partner  filing  a  bill 
for  an  account  against  three  partners  only 
out  of  many,  alleging  that  she  does  not  know 
the  other  partners.  One  of  the  defendants 
says  in  his  answer,  that  there  are  some  docu- 
ments in  the  hands  of  the  treasurer,  the  com- 
mon officer  of  the  defendant  and  other  partners 
named  in  the  defendant's  answer.  The  motion 
for  these  documents  is  against  that  one  defen- 
dant, the  other  two  defendants  have  not  by 
their  answer  made  any  admission  on  which  this 
application  could  be  made.  The  order  could 
be  made  only  against  that  one  defendaut,  but 
the  Court  could  not  make  the  order  against  him, 
unless  it  is  in  a  situation  to  compel  him  to  com- 
ply with  the  order.  It  was  not  shewn  that  it  was 
in  the  power  of  this  defendant  to  produce  the 
documents.  He  is  not  in  possession  of  them  by 
himself  or  his  agent,  nor  has  he  such  control 
over  the  common  agent  of  the  partners  as 
would  enable  him  to  produce  these  documents 
without  the  consent  of  the  other  partners,  who 
are  equally  interested  in  them ;  and  they  are 
not  before  the  court.  It  is  true,  the  case  of 
Walburn  v.  Ingleby,  as  it  is  reported,  and  as  far 
as  it  is  reported,  is  quite  against  this  view  of 
the  jurisdiction.  As  the  order  there  was  made 
by  the  Vice  Chancellor  first,  and  then  affirmed 
by  the  Lord  Chancellor,  we  must  presume  that 
there  was  some  peculiarity  in  the  circum- 
stances of  the  case  that  is  not  stated  in  the  re- 
port, which  is  too  scanty, — only  half  a  page  of 
the  facts — to  consider  it  an  authority  for  over- 
turning the  established  practice  of  the  court, 
in  motions  of  this  kind.  The  only  part  of  the 
report  that  touches  on  this  point,'  is  upon  the 
application  to  suspend  the  order  for  production 
until  the  appeal  from  it  to  the  House  of  Lords 
should  be  decided.  What  became  of  that  ap- 
peal does  not  appear  anywhere.b 

Mr.  Knight  Bruce. — The  case  was  lately  re- 
ferred to  in  the  Judicial  Committee  of  the 
Privy  Council,  and  Lord  Brougham  said,  there 
were  special  circumstances. 

The  Lord  Chancellor. — This  application  is 
refused,  with  costs. 


b  The  appeal  was  withdrawn,  it  being  useless 
to  proceed  with  it  after  the  Lord  Chancellor 
had  refused  the  application  to  suspend  the 
order  for  inspection. 
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Mr.  Richards  asked  If  that  part  of  the  Pice 
Chancellor's  order  was  to  stand  by  which  his 
Honor  ordered  the  plaintiff  to  pay  the  defen- 
dant's costs,  although  he  granted  part  of  the 
application,  which  was  for  production  of  the 
documeuts  in  the  defendant's  own  possession. 

The  Lord  Chancellor  said  it  was  like  an  ap- 
peal, in  which  part  only  of  the  order  appealed 
from  is  varied,  in  which  case  the  appellant 
pays  costs. 

Motion  refused,  with  costs. 

Murray  v.  Walter,  Sittings  at  Lincoln's  Inn, 
August  7tb,  1839. 


tflurfn's?  Ucnrrj. 
[Before  the  Four  Judges.] 

EVIDENCE. 

The  contents  of  a  deposition  made  by  a  ser- 
vant of  a  jKtitioning  creditor,  as  to  an  act 
of  bankruptcy  committed  by  a  trader,  may 
be  used  by  the  assignees  of  that  trader 
against  the  petitioning  creditor,  though  the 
party  who  made  it  is  alive,  and  could  have 
been  produced  on  the  trial. 

Such  an  affidavit  is  not  like  a  deposition  in  a 
suit  in  Chancery,  or  the  examination  of  a 
witness  in  a  Court  of  Law,  and  can  there- 
fore be  employed  against  the  party  teho  has 
previously  used  it  for  his  own  advantage. 

This  was  an  action  to  recover  from  the 
defendant,  in  his  character  of  secretary  to  the 
Northern  and  Central  Bank,  a  sum  of  money 
which  had  been  paid  by  the  hank  on  account  of 
Strutt,  after,  as  it  was  alleged,  the  directors 
kucw  that  he  had  committed  an  act  of  bank- 
ruptcy. The  cause  was  tried  before  Mr.  Jus- 
tice Colt  man,  at  Liverpool,  when  the  plaintiffs, 
to  prove  that  the  act  of  bankruptcy  was  com- 
mitted on  a  particular  day,  offered  iu  evidence 
an  affidavit  of  the  fact  made  by  a  person  in  the 
service  of  the  bank,  and  used  by  the  defendant 
on  behalf  of  the  bank  in  prosecuting  the  com- 
mission. The  admission  of  this  evidence  was 
objected  to,  but  the  learned  Judge  received  it, 
and  the  plaintiffs  obtained  a  rerdict.  A  rale 
had  since  been  obtained  to  set  aside  that  ver- 
dict and  have  a  new  trial,  on  the  ground  that 
this  affidavit  had  been  improperly  admitted  in 
evidence. 

Mr.  Cressteell  and  Mr.  Alexander  shewed 
cause. — The  affidavit  was  admissible  in  evi- 
dence, and  in  the  progress  of  the  cau^c  might 
be  used  against  any  person  who  had  before 
-used  it  for  his  owu  advantage.  If  a  party 
applying  for  a  rule  or  opposing  one  uses  an 
affidavit,  though  made  by  a  third  party,  it  may 
afterwards  be  read  against  him,  for  by  using  it 
he  adopts  it,  and  makes  its  statements  his  own. 
The  reason  of  this  proposition  is  alear,  and  it  is 
fully  supported  by  the  authorities.  Warmer  v, 
Davis;*  Leadbetter  v.  Sult;b  Gervis  v.  The 
Woolton  Canal  Company  ;c  Gibbons  v.  Phil- 


»  I  Moore,  300;  7  Taunt.  577- 
MBiug.  b'23;  IMoo.  &P.  597. 
c  5  Maule  &  Selw.  76. 


lips.A  [Mr.  Justice  Patteson.  —  Was  there 
not  a  case  from  Chester  in  which  this  question 
was  discussed  .1  Inglis  v.  Spence9  shews  that 
when  a  party  nad  once  admitted  the  title  of 
the  assignees  he  cannot  afterwards  dispute  it. 
There  the  party  had  written  a  letter  addressed 
to  the  plaintiffs  as  assignees,  and  deprecating 
their  proceeding  against  him,  and  the  letter 
being  proved,  he  was  not  permitted  to  dispute 
the  fact  which  he  had  thus  admitted.  That 
was  a  much  stronger  case  than  the  present; 
for  here  the  affidavit  alleged  a  particular  fact, 
and  the  party  using  the  affidavit  not  merely 
admitted  but  relied  on  the  allegation,  and  used 
it  for  his  advantage.  The  person,  too,  who 
made  this  affidavit  of  the  act  of  bankruptcy  was 
one  of  the  managers  of  the  Chester  branch  of 
this  very  bank  now  represented  by  the  defen- 
dant. In  Watson  v.  Wace,f  it  was  held  that  if 
a  bankrupt  has  obtained  his  discharge  from  an 
arrest  on  the  ground  that  his  detaining  creditors 
have  proved  under  the  commission,  he  has 
thereby  precluded  himself  from  afterwards 
disputing  the  commission  in  a  court  of  law. 
Though,  if  the  commission  should  he  irregular, 
he  may  apply  to  the  Great  Seal  for  a  super- 
sedeas. These  cases  distinctly  make  out  that  a 
party  availing  himself  of  an  affidavit  in  one  pro- 
ceeding, cannot,  when  bis  interest  is  changed, 
deny  the  affidavit  which  he  has  once  used  for 
his  own  advantage. 

Sir  F.  Pollock,  in  support  of  the  rule. — The 
cases  cited  on  the  other  side  are  not  disputed. 
And  it  is  further  admitted,  that  the  fiat  was 
issued  on  the  suggestion  of  the  defendant.  But 
at  the  trial  the  plaintiffs  did  not  make  out  the 
petitioning  creditor's  debt,  nor  the  act  of  bank- 
ruptcy, in  the  sense  of  an  act  of  bankruptcy,  to 
support  a  commission.  [Lord  Denman,  C.  J. 
But  does  that  meet  the  proposition  that  the 
statement  which  one  man  has  produced  as  evi- 
dence against  another  person  must  be  after- 
wards admissible  as  evidence  against  himself?] 
This  may  be  as  a  general  proposition,  but  it 
does  not  hold  good  where  the  person  whose 
statement  was  formerly  produced  on  a  pro- 
ceeding where  only  a  statement  can  he  pro- 
duced, is  alive  and  may  be  examined.  If  it  is 
shewn  that  a  particular  individual  has  made  an 
affidavit,  or  has  used  one  made  by  another  per- 
son, there  is  no  doubt  that,  as  a  general 
proposition,  such  an  affidavit  may  he  used 
against  himself.  But  it  wonld  be  a  monstrous 
position  to  assert  that  a  man  must  be  affected 
under  all  circumstances  by  the  statements  con- 
tained in  every  affidavit  used  by  his  attorney. 
The  date  of  the  act  of  bankruptcy  cannot  lie 
made  evidence  against  a  third  party,  unless  a 
knowledge  of  the  date  itself  is  brought  home 
to  the  man  who  used  the  affidavit,  unless  it  is 
shewn  that  he  knew  that  such  an  act  was  in 
fact  committed  at  that  date.  What  did  the 
defendant  here  do  ?  He  merely  sent  for  an 
attorney,  and  stated  his  belief  that  Strutt  was 


d  7  Barn.  &  Cres.  529. 
c  1  Crom.  Mee.  &  R.  432 ;  5  Tyr.  8. 
<  7D.  &  Rvl.  633  ;  5  Barn.  &  Crcs.  153; 
2  Car.  &  P.  171. 
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in  fact  bankrupt,  and  therefore  desired  the  at. 
torney  to  make  enquiries  and  take  proceedings. 
What  his  attorney  did  under  such  a  direction 
cannot  be  afterwards  used  against  the  defend- 
ant to  fix  him  with  knowledge  of  a  particular 
act  having  been  committed  at  a  particular  time. 
[Lord  Denrnan,  C.  J. — But  did  not  the  defen- 
dant here  act  on  the  deposition  which  had  been 
prepared?]    Not  more  than  a  man  acts  on 
evidence  which  he  produces  in  a  cause,  and  on 
which  he  obtains  a  verdict,  aud  acts  on  that 
verdict  by  taking  the  damages  and  costs  awarded 
under  it.    Had  the  rule  now  contended  for 
been  in  existence,  the  case  of  Bernusconi  v. 
Chamber*, e  never  could  have  been  litigated.  The 
party  here  who  made  the  affidavit,  was  not  a 
partner  in  the  Bank.  But  it  is  said  that  he  was 
a  manager  of  it.    That  is  the  same  thing  as  an 
agent.    Now  he  did  not  make  this  affidavit  in 
the  discharge  of  his  duty  as  an  agent,  aud  his 
principals  therefore  cannot  be  affected  by  it. 
The  mere  circumstance  of  his  being  the  ma- 
nager of  a  bank  cannot  make  all  that  he  does 
and  says  evidence  against  the  directors  who 
employ  him.    In  Brickill  v.  IIulse,h  it  was 
held  that  in  an  action  of  trover  for  taking  the 
goods  of  the  plaintiff  an  affidavit  made  by  the 
officer  under  the  interpleader  act  respecting  the 
said  goods  was  admissible  in  evidence  to  prove 
that  the  officer  who  seized  the  goods  was  the 
servant  of  the  sheriff.  But  that  very  case  shews 
that  the  statements  in  an  affidavit  can  only  be 
used  against  the  person  who  made  them.  And 
if  it  goes  further,  than  it  is  submitted  it  re- 
quires to  be  reconsidered ;  but  even  there  the 
Court  proceeded  chiefly  on  the  ground  that  the 
affidavit  proposed  to  be  put  in  evidence,  was  an 
affidavit  used  in  the  course  of  the  proceedings 
in  the  very  cause,  on  the  trial  of  which  it  was 
offered  in  evidence.  The  Court  took  a  distinc- 
tion between  such  a  document,  and  a  deposition 
in  Chancery.  Now  this  was  a  deposition,  and  it 
was  made  in  a  proceeding  in  bankruptcy,  aud 
not  between  the  same  parties :  it  is  therefore 
inadmissible  here.    In  4 1  kins  v.  Humfrrys1*, 
Lord  Chief  Justice  Tinrfal  refused  to  receive 
evidence  of  this  sort,  observing  that  the  ques- 
tion was  not  the  same,  nor  the  parties  the  same. 
The  cases  cited  on  the  other  side  merely  esta- 
blish this  rule  that  where  a  party  has  for  his 
own  benefit  in  one  instance  declared  a  particu- 
lar fact,  he  shall  not  be  permitted  for  his  own 
benefit  in  another  instance  to  deny  that  fact. 
That  rule  does  not  touch  the  present  case. 

Lord  Denman,  C.  J. — It  appears  to  me  that 
this  deposition,  or  whatever  else  it  is  called,  is 
clearly  evidence  against  this  defendant.  In  this 
case  the  defendant  has  used  the  testimony  of  a 
servant  of  the  bank  establishment  to  prove  an 
act  of  bankruptcy,  which  he  has  proved,  not  by 
stating  in  general  terms  that  the  party  has 
become  a  bankrupt,  but  by  giving  iu  a  formal 
deposition  particulars  of  an  act- of  bankruptcy. 
The  banking  company  afterwards  used  this  de- 
position, and  therefore,  as  it  seems  to  me,  re- 
cognised and  adopted  its  statements.   This  is 
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totally  unlike  the  evidence  of  a  witness  in  a 
court  of  law.  It  seems  to  me,  therefore,  not 
necessary  to  enter  into  a  discussion  as  to  the 
degree  to  which  a  party  is  bound  by  the  vari- 
ous parts  of  a  witness's  evidence  at  Nisi  Prius. 
But  when  a  company  sends  its  agent  to  make  a 
statement  as  to  an  act  of  bankruptcy  committed 
on  a  particular  day,  and  afterwards,  with  a  full 
knowledge  of  its  contents,  deliberately  uses 
that  statement,  it  would  be  quite  unreasonable 
to  say  that  the  company  should  not  afterwards 
be  bound  by  a  statement  thus  procured  and 
employed  for  its  own  advantage. 

Mr.  Justice  Littlednle. — I  am  entirely  of  the 
same  opinion.  The  deposition  may  in  fact  be 
treated  as  made  by  one  of  the  bank  directors 
themselves. 

Mr.  Justice  Patteson. — I  do  not  mean  to 
depart  from  the  distinction  laid  down  by  this 
Court  in  Brickill  v.  Hulse,  but  here  a  defend- 
ant has  sent  his  servant  to  depose  to  a  certain 
fact,  and  ban  afterwards  deliberately  and  with  a 
full  knowledge  of  its  contents  used  that  depo- 
sition. There  is  no  magic  in  words,  and  it  is 
not  because  you  choose  to  call  an  instrument  a 
deposition  instead  of  an  affidavit,  when  both 
bear  exactly  the  some  character,  that  you  can 
get  out  of  the  consequences  of  using  it.  It  is 
a  different  thing  with  the  deposition  of  a  man 
in  a  chancery  suit,  for  he  is  then  like  a  witness 
in  a  court  of  law, — he  may  be  examined  and 
cross-examined,  and  the  party  who  calls  hitn 
is  not  to  be  bound  by  all  he  says  in  answer  to 
the  questions  put  to  him. 

Mr.  Justice  Williams. — No  question  of  this 
sort  could  have  been  raised  if  the  defendant 
himself  had  made  this  affidavit.  It  is  the  Fame 
thing  though  not  he,  but  his  agent  made  it ;  and 
the  defendant  is  bound  by  tlte  contents  of  the 
affidavit,  because  he,  with  a  full  opportunity  of 
knowing  the  contents  of  it,  used  it  for  his  own 
benefit. 

Rule  discharged.  Gardner  and  others,  as- 
signees of  Strutt  v.  Moult.  Q.  B.  F.  J.  T.  T. 
1839. 

vHumt'tf  3Bcnrfj  practice  Cnurt. 

REMOVAL  OF  INDICTMENT  PROM  QUARTER 
SESSIONS.  —  PROSECUTOR'S  COSTS.  —  LIA- 
BILITY OF  DEFENDANT'S  SURETIES. 

In  the  case  of  the  removal  of  an  indictment 
by  certiorari  from  the  quarter  sessions,  the 
defendant's  sureties  are  liable  to  pay  the 
costs  of  the  prosecutor,  although  the  sta- 
tute 5  IV.  &  M.  c.  1 1 ,  does  not  expressly 
direct  it  to  he  done,  and  there  is  no  under- 
taking to  that  effect  in  the  recognizance. 

Channell  had  obtained  a  rule  calling  on 
Boys  and  Williams,  the  sureties  of  the  defen- 
dant, on  the  removal  of  an  indictment  pre- 
ferred against  him  at  the  quarter  sessions,  on 
its  removal  into  this  Court  by  certiorari,  to 
shew  cause  why  they  should  not  pay  the  sum 
of  3//.  9s.  od.,  the  costs  taxed  by  the  Master 
for  the  prosecutor  of  the  indictment,  or  why 
their  recognizance  should  not  otherwise  be 
estreated.  The  recognizance  was  under  the 
provisions  of  the  statutes  6  W.  &  M.  c.  11, 
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s.  2,  and  8  &  9  W.  3,  c.  33,  s.  2,  and  was  in 
the  following  term 8 : — "  London :  lie  it  re- 
membered that  on  the  1st  day  of  February,  in 
the  first  year  of  the  reign  of  our  Sovereign 
lady  Victoria,  by  the  grace  of  God,  &c.  Theo- 
philus  Bezant,  now  a  prisoner  in  her  Majesty's 
gaol  of  Newgate,  but  late  of  Critchell  Place, 
Hoxton,  in  the  county  of  Middlesex,  gentle- 
man, George  Mence  Boys,  of  Abchurch  Lane, 
in  the  city  of  London,  accountant,  and  William 
Williams,  of  No.  6,  Rood  Lane,  in  the  said 
city,  came  before  me,  Sir  J  no.  Patteson, 
Knight,  one  of  her  Majesty's  Justices  of  the 
Queen's  Bench,  and  acknowledged  to  owe  to 
our  said  lady  the  Queen,  the  sums  following-; 
that  is  to  say,  the  said  T.  B.  the  sum  of  200/., 
and  the  said  G.  M.  B.  and  IV.  IV.,  the  sum  of 
100/.  each,  of  lawful  money,  &c.  to  be  levied 
upon  tbeir  several  goods  and  chattels,  lands 
and  tenements,  to  her  Majesty's  use,  upon 
condition  that  if  the  said  T  B.  shall  appear  in 
her  Majesty's  Court  of  Queen's  Bench,  at 
Westminster,  on  the  first  day  of  next  Caster 
Term,  and  shall  plead  to  all  and  singular  indict- 
ments of  whatsoever  misdemeanours  whereof 
he  stands  indicted,  and  at  his  own  proper 
costs  and  charges  shall  cause  and  procure  the 
issue  or  issues  that  may  be  joined  thereon  to 
be  tried  in  the  same  term,  or  at  the  Sittings  at 
Nisi  Prius  to  be  holden  after  the  same  term 
in  and  for  the  city  of  London,  if  the  said 
Court  shall  not  appoint  auy  other  time  for  the 
trial  thereof,  and  if  the  said  Court  shall  ap- 
point any  other  time,  then  at  such  other  time, 
and  shall  give  due  notice  of  the  said  trial  to 
the  prosecutor  or  his  clerk  in  Court,  and  shall 
appear  from  day  to  day  in  the  said  Court,  and 
not  depart  until  discharged  by  the  said  Court, 
then  this  recognizance  to  he  void,  or  else  to 
remain  in  full  force. 
"  Taken  and  acknowledged,  &c. 

(Signed)  "  J.  Patteson." 

The  indictment  was  preferred  against  the  de- 
fendant, for  an  indecent  assault,  at  the  quarter 
sessions,  and  removed  by  certiorari  to  this 
Court.  The  defendant  was  convicted,  and  the 
object  of  this  application  was  to  compel  the 
payment  of  the  prosecutor's  costs  by  the 
sureties. 

Kelly  now  shewed  cause,  and  contended  that 
the  liability  of  the  sureties  must  depend  en- 
tirely upon  the  terms  of  the  recognisance.  The 
defendant  obeyed  all  the  terms  for  the  per- 
formance of  which  the  sureties  became  bound, 
and  therefore,  no  liability  arose  on  that ;  and 
then  a  question  arose  whether  the  statutes 
under  whose  provisions  the  recognisance  had 
been  entered  into,  imposed  any  such  term  as 
that  sought  to  be  imposed.  The  words  of  the 
section  cf  the  act  of  W.  &  M.,  were,  "  that  if 
the  defendant  prosecuting  such  writ  of  cer- 
tiorari be  convicted  of  the  offence  for  which  he 
was  indicted,  then  the  said  Court  of  K.  B. 
shall  give  reasonable  costs  to  the  prosecutor, 
if  he  be  the  party  grieved  or  injured,  or  be 
a  justice  of  the  peace,  mayor,  bailiff,  constable, 
&c,  who  shall  prosecute  upon  the  account  of 
any  fact  committed  or  done,  that  concerned 
him  or  them,  as  officer  or  officers  to  prosecute 


or  present,  which  costs  shall  be  taxed  accord- 
ing to  the  course  of  the  said  Court ;  and  that 
the  prosecutor,  for  the  recovery  of  such  costs, 
shall  within  ten  days  after  demand  made  of  the 
defendant,  and  refusal  of  payment,  on  oath, 
have  an  attachment  granted  against  the  defen- 
dant by  the  said  Court  for  such  his  contempt ; 
and  that  the  said  recognisance  shall  not  be 
discharged  till  the  costs  so  taxed  shall  be 
paid."   The  prosecutor  in  this  instance,  could 
not  be  said  to  be  within  the  meaning  of  this 
clause,  because  he  was  not  injured,  nor  was 
he  either  of  the  officers  named.   The  statute 
of  W.  3  made  the  former  act  perpetual,  and 
by  the  2nd  section  authorised  the  recognizance 
to  be  taken  before  a  justice  of  this  Court,  as 
well  as  before  any  of  the  justices  of  the  courts 
where  the  indictment  was  preferred.   The  case 
therefore,  was  carried  no  further  by  its  pro- 
visions, and  there  was  no  pretence  for  saying 
that  either  under  the  terms  of  the  recognisance 
of  the  act  the  sureties  could  be  made  liable. 
A  case  of  a  similar  description.  The  King  v. 
Tomltins,  had  occurred  in  M.  T.  1831,  of  which 
Mr.  Robinson  of  the  Crown  Office,  had  furnish- 
ed a  MS.  report.    There,  after  final  judgment, 
the  costs  were  taxed,  and  an  application  made 
for  an  attachment.    A  motion  was  afterwards 
made  to  estreat  the  recognizances  of  the  sure- 
ties, and  the  Court  made  an  order  for  the  pay- 
ment by  them  of  20/.,  and  directed  that  the 
recognizances  should  otherwise  be  estreated. 
The  facts  of  that  case,  however,  did  not  appear, 
and  it  was  uncertain,  therefore,  whether  the 
Court,  under  such  circumstances  as  appeared 
in  the  present  instance  would  have  made  the 
order.    The  bail  had  fulfilled  all  the  terms  of 
the  recognizance,  and  if  they  were  now  com- 
pelled to  pay  the  costs,  it  would  be  under  a 
law  made  by  the  court,  and  not  founded  upon 
the  statute.    In  The  King  v.  Teal  and  others, 
13  East,  4,  an  application  was  made  by  the 
bail  to  discharge  their  recognizances,  and  the 
court  refused  to  do  so  until  the  taxed  costs 
were  paid  to  the  prosecutor.    That  differed, 
however,  from  the  case  now  before  the  court, 
because,  there,  if  the  recognizance  had  been 
discharged,  the  defendant  as  well  as  the  bail 
must  be  released.    The  sureties,  however, 
could  not  be  deemed  liable  to  pay  a  sum  which 
they  never  undertook  to  guarantee,  and  if  their 
liability  could  be  said  to  arne  on  the  recogni- 
zance, the  question  should  be  tried  on  a  pro- 
ceeding on  the  recognizance.    It  was  sub- 
mitted, therefore,  that  the  rule  must  be  dis- 
charged. 

Channell  in  support  of  the  rule. — The  statutes 
and  the  recognizance  must  be  construed  to- 
gether, and  this  case  must  be  decided  upon 
the  principle  which  it  was  the  object  of  the 
former  to  support,  which  was  the  prevention 
of  the  too  easy  obtainment  of  writs  of  certio- 
rari. The  provision  which  referred  to  the 
"  party  grieved  or  injured,"  must  be  construed 
liberally.  The  King  v.  Incledon,  1  M.  &  Sel. 
26*3,  shewed  that  the  person  entitled  to  costs 
must  be  iu  some  way  personally  aggrieved  ; 
and  surely  this  was  a  case  in  which  the  matter 
was  of  a  personal  nature.   The  practice  of  the 
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Court  had  always  been  that  the  sureties  in 
such  cases  should  be  liable  to  the  costs. 

Cur.  adv.  vult. 

Williams,  J .,  delivered  judgment  in  Trinity 
term. — The  question  in  this  case  was,  whether 
the  recognizance,  being  in  the  form  always 
used,  is  complied  with  ;  and  whether  it  ought 
to  be  discharged,  as  all  that  is  contained  in  it, 
in  terms,  is  actually  done.    The  rule  was 
resisted  on  the  ground  that  the  recognizance 
has  been  strictly  performed ;  and  that  as  the 
payment  of  the  costs  is  not  provided  for  in  it, 
and  it  is  not  a  term  which  the  Court  ought  to 
impose  on  the  sureties.    I  thought  that  there 
was  considerable  difficulty  in  the  case,  and 
there  is  no  decision  on  the  subject  that  I  can 
find  in  any  printed  report.    It  was  contended 
by  Mr.  Kelly  that  the  recognizance  should  be 
discharged.  He  did  not  carry  his  argument  to 
that  extent,  but  he  contended  that  it  ought  not 
to  be  enforced,  and  should  remain  in  Court  to 
have  whatever  effect  it  might  by  law.  Indeed 
the  King  v.  Teal  is  an  authority  against  the 
course  1  have  suggested.   There  the  applica- 
tion was,  that  on  payment  of  the  whole  amount 
of  the  recognizance,  which  was  40/.,  the  re- 
cognizance should  be  discharged.  The  motion 
was,  however,  refused,  on  the  ground  that 
there  was  an  ulterior  liability  for  costs.  When, 
in  this  case,  it  is  said  that  the  recognizance 
shall  remain  for  such  purposes  as  by  law  it 
may  be  available  for,  it  is  difficult  to  see  in 
what  way  it  may  be  put  in  force,  except  as  in 
the  King  v.  Teal,  and  that  is  to  make  the 
parties  responsible  for  the  costs.  However, 
the  decision  of  the  present  case  does  not  rest 
there,  because  I  have  been  furnished  with 
another  case,  which  certainly  came  before 
some  Court,  though  I  cannot  learn  whether  it 
was  this  or  the  full  Court.   I  have  got  the 
rule  nisi,  the  affidavits,  the  names  of  the 
counsel,  and  the  form  of  the  rule  which  was 
granted.   The  rule  nisi  called  on  the  sureties 
to  shew  cause  why  the  recognizance  should 
not  be  estreated.   The  case  came  on  for  argu- 
ment, and  the  rule  absolute  was  granted  in 
these  terms. 

"Friday,  25th  November,  1831. 

Berwick -on-Tweed.  -j  Upon  reading  the  seve- 
The  King  ral  affidavits  of  George 

v.  ^.How,  and  Thos.  How, 

Wm.  Hoppes  Tom  kins  J  and  upon  hearing  coun- 
and  others  J  sel  on  both  sides,  it  is 
ordered,  that  if  George  M  earing  and  Thomas 
How,  the  bail  for  the  defendants  in  this  pro. 
secution  do  pay  to  the  prosecutors  or  their  at- 
torney, on  or  before  the  second  day  of  next 
Term,  the  sum  of  20/.  a- piece,  being  the 
amount  of  the  recognizance  in  the  prosecution, 
the  rule  made  this  term  that  they  should  shew 
cause  why  their  recognizances  should  not  be 
estreated  into  the  Exchequer,  be  discharged  ; 
and  it  is  further  ordered,  that  if  such  several 
sums  of  20/.  be  not  paid  on  or  before  the  2d 
day  of  next  Term,  then  the  said  recognizances 
«f  the  said  bail  (or  of  such  of  them  as  shall  not 


have  so  paid  the  said  sum  of  90/.),  shall  be 
estreated  into  the  Exchequer. 

"  Mr.  Hlghtman  for  the  prosecutors. 

"  Mr.  Archhold  for  the  defendant. 

"  By  the  Court." 

That  appears  undoubtedly  to  have  been  done 
on  an  affidavit  of  facts  similar  to  the  present, 
and  in  that  case  as  well  as  in  this,  all  that  the 
recognizance  required  in  terms,  was  done,  and 
yet  the  Court  ordered  that  the  recognizance 
should  be  estreated  unless  the  money  was  paid. 
That  was  the  case  of  The  King  v.  Tomkins, 
and  as  I  have  got  all  the  original  documents, 
there  is  no  doubt  that  it  is  an  authority.  Mr. 
Robinson,  of  the  Crown  Office,  has  also  fur- 
nished me  with  a  MS.  note  of  the  late  Mr. 
Dcaltry  of  that  office,  of  a  case  of  Rex  r. 
Chamherlaine,  which  occurred  in  Hilary  Term, 
26  Geo.  3,  where  recognizances  were  respited 
on  the  sureties',  undertaking  to  pay  the  costs. 
In  that  case,  therefore,  there  was  an  express 
direction — that  the  recognizances  should  be 
estreated,  unless  the  parties  paid  the  prosecu- 
tor's costs.  In  the  case  of  The  King  v.  Creevy, 
1  M.  &  Sel.  273,  which  is  material  for  another 
point,  it  is  well  known  that  the  sureties  did 
pay  the  costs  of  that  prosecution.  Inasmuch, 
therefore,  as  this  has  been  the  form  of  recog- 
nizance which  has  b<»en  always  used,  and  this 
has  also  been  the  practice  which  has  been  ob- 
served in  such  cases,  and  as,  moreover,  it  can- 
not be  contended  that  this  recognizance  ought 
to  be  discharged,  I  cannot  understand  for  what 
purpose  it  can  remain  in  Court,  unless  for  the 
purpose  that  the  sureties  should  be  responsible 
for  the  costs ;  the  rule  must  in  consequence 
be  made  absolute. 

Rule  absolute. — Rex  v.  Bezant,  T.  T.  1839. 
Q.  B.  P.  C. 
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A  correspondent  requests  ua  to  give  a  hint 
on  the  following  subject :  "When  a  counsel  has 
no  further  occasion  for  his  brief,  instead  of  re- 
turning it  to  his  client,  he  (unknown  to  the 
attorney)  hands  it  over  to  a  reporter,  who  de- 
tains it,  without  the  least  regard  to  the  incon- 
venience occasioned  to  the  attorney,  who  must, 
at  the  taxation  of  his  costs,  produce  his  briefs 
to  the  master.  The  loss  of  time  and  trouble 
caused  in  tracing  a  brief  to  the  reporter  who 
has  it  in  his  keeping,  will  readily  be  imagined." 
We  have  no  doubt  that  the  learned  reporters 
referred  to  will  cure  this  evil,  so  far  as  they 
can  conveniently. 

We  quite  agree  with  a  learned  and  able 
contemporary,  that  the  several  departments  of 
the  profession  should  not  quarrel  with  one 
another.  We  therefore  doubt  the  propriety  of 
inserting  the  letter  of  "A  Barrister"  of  Lin- 
coln's Inn. 

The  letters  not  inserted  this  week  shall  be 
noticed  in  our  next  number. 
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Quod  matris  ad  nos 


Pertinet,  et  uescire  malum  est,  agitamus. 

Ho  RAT. 


THE  PRIVATE  BUSINESS  OF  THE 
HOUSE  OF  COMMONS. 


We  have  already  printed  (ante,  p.  331)  the 
Second  Report  of  the  Select  Committee  of 
the  House  of  Commons  on  Private  Business, 
and  we  then  promised  to  advert  to  the  evi- 
dence appended  to  the  Report,  which  is 
fully  as  important  as  the  Report  itself.  The 


might  be  informed  whether  the  member  to 
whom  such  letter  was  addressed  had  any 
objection  to  serve  on  a  Private  Bill  Com- 
mittee, and  if  he  had  no  objection,  to  state 
at  what  period  of  the  Session  it  would  be 
most  convenient  for  him  to  serve  ;  to  these 
letters  a  very  considerable  number  of  favour- 
able answers  were  returned.  There  were 
several,  perhaps  fifty  or  sixty,  in  which  the 


private  business  of  Parliament  is  that  part  members  altogether  declined  to  serve;  but 


of  its  proceedings  which  comes  peculiarly 
before  the  profession.  Here  politics  are  laid 
aside,  and  Whig  and  Tory,  Conservative  and 
Radical,  are  mixed  up  together,  and  act  with- 
out distinction  of  party. 

Our  readers  are  aware  that  in  the  Ses- 
sion of  Parliament  which  has  just  ended,  a 
new  arrangement  was  made  with  respect  to 
the  Committees  to  which  private  business  is 
referred,  which,  briefly  stated,  was  greatly 
to   reduce   the  list  of  members  on  the 
Speaker's  list,  that  is  to  say,  members 
locally  interested  in  the  matter  to  which 
the  bill  had  reference,  and  to  add  certain 
"  selected  members"  to  each  Committee, 
and  to  require  the  constant  attendance  of 
such  members.    The  new  plan  has  now 
been  tried  for  one  Session,  and  it  will  be 
well  to  see  how  it  has  turned  out  in  the 
opinion  of  its  chief  originators  and  pro- 
moters.   We  have  read,  therefore,  with 
much  interest,  the  evidence  of  Mr.  Est- 
court,  the  Chairman  of  the  Committee  of 
Selection,  who,  having  watched  the  pro- 
ceedings under  the  new  system  from  begin- 
ning to  end,  is  on  this  account,  as  well  as 
from  his  great  experience  in  the  private 
business  of  Parliament,  well  qualified  to 
give  an  opinion  on  the  subject.    This  gen- 
tleman informed  the  Committee  that  "  a 
circular  letter  was  sent  to  each  member  of 
the  House  requesting  that  the  Committee 

vol.  xviii. — no.  549. 


in  almost  every  instance  of  refusal  it  was 
accompanied  by  a  statement  of  inability  to 
serve  on  account  of  the  pressure  of  im- 
portant public  or  professional  business; 
there  were  also  a  great  many  letters  to 
which  no  answers  at  all  were  returned,  but 
as  the  circular  had  been  issued  not  a  great 
while  before  the  Easter  recess,  it  was  con- 
ceived, and  ultimately  ascertained,  that  some 
of  those  letters  never  reached  the  members 
to  whom  they  were  addressed.    I  mention 
this  the  more  particularly,  because  as  to 
about  300  letters  favourable  answers  were 
returned,  they  were  encouraged  to  believe 
that  notwithstanding  the  plan  was  of  a 
novel  character  and  bore  somewhat  of  the 
complexion  of  restraint,  it  was,  generally 
speaking,  not  unacceptable  to  the  House." 
There  seems,  indeed,  to  have  been  little  or 
no  difficulty  in  getting  members  so  selected 
to  attend,  while  considerable  difficulty  was 
found  in  getting  members  on  the  Speaker's 
list  to  attend.    "  It  is  satisfactory  to  ob- 
serve," says  Mr.  Estcourt,  "  that  notwith- 
standing the  novelty  of  the  arrangement, 
and  that  members  were  consequently  very 
little  acquainted  with  the  necessity  of  their 
attending  punctually  upon  the  Committees 
on  which  they  were  summoned,  there  have 
been  only  four  instances  in  which  Com- 
mittees have  dropped  in  consequence  of  the 
non-attendance  of  the  selected  members, 
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and  aL  nose  Committee*  were '  revived  on  there  are  certain  others  as  to  the  fornwiof 


the  following  day,  under  the  orders  of  the 
House;"  whereas  it  frequently  happened 
that  an  insufficient  number  of  <  members 
upon  the  Speaker's  list  was  in  attendance, 
and  many  Committees  would  have  dropped 
had  not  the  Committee  of  Selection  thought 
it  expedient  to  authorize  the  individual 
member  of  their  Committee  to  act  upon  his 
own  responsibility,  and  to  1  select  and  place 
upon  the  Committee  so  in  danger  of  drop- 
ping other  members  who  were  found  acci- 
dentally about  the  House,  in  order  that 
they,  acting  as  additional  selected  members, 
might  assist  in  completing  the  quorum." 
Mr.  Estcourt  is  therefore  for  abolishing 
the  Speaker's  list  altogether.  "  As  we  have 
found,"  he  says,  from  experience  that 
very  few  members  did  apply  on  account  of 
the  local  interest  of  their  constituents,  as 
we  have  found  great  readiness  to  attend  on 
the  part  of  the  selected  members,  while  at 
the  same  time  we  have  found  that  few  of 
those  members  who  were  on  the  Speaker's 
list  were  disposed  to  attend,  I  presume  to 
think  that  if  the  whole  of  the  Committee 
were  to  be  constituted  of  members  selected, 
there  would  be  a  greater  probability  of  a 
good  attendance  than  if  any  reliance  were 
placed  upon  the  Speaker's  list." 

Another  proposed  alteration  is  as  to 
Divorce  Bills.  In  the  last  Session  these 
Bills  were  "  for  the  first  time  committed  to 
a  Select  Committee,  to  take  charge  of 
which  the  Committee  of  Selection  selected 
seven  members  of  the  legal  profession  as 
being  peculiarly  well  qualified  to  conduct 
inquiries  so  delicate,  and  often  so  intri- 
cate and  Mr.  Estcourt  "  conceives  that 
the  intention  of  the  House  would  be  most 
fully  accomplished  were  all  the  Divorce  Bills 
inquired  into  by  one  and  the  'same  Com- 
mittee, and  he  suggests  that  a  Committee  of 
five  or  seven  members,  conversant  with  the 
law,  should,  at  the  commencement  of  each 
Session,  be  appointed  as  a  Select  Com- 
mittee, to  whom  might  be  consigned  every 
Divorce  Bill." 

"  I  should  also,"  he  says,  "  recommend 
that  in  future  the  Committee  of  Selection 
should  refer  all  the  unopposed  Bills  to  the 
Sub-Committees  on  Petitions  for  Private 
Bills,  each  of  which  Committees  would 
probably  agree  among  themselves  upon  the 
attendance  of  three  of  their  members,  in 
weekly  succession,  to  take  charge  of  such 
unopposed  Bills  as  might  be  consigned  to 
them." 

These  are  the  principal  alterations  pro- 
posed as  to  the  Committees  themselves ; 


Bills,  with  regard  to  which  we  have  made 
ample  extracts  from  the  evidence  of  Mr. 
Tyrrell,  which  will  be  found  in  our  Monthly 
Record.  The  suggestions  of  Mr.  Estcourt 
receive  additional  weight  from  the  Report 
of  the  Select  Committee,  which,  after  ball- 
ing attention  to  his  evidence,  "  earnestly 
recommend  to  the  House  steadily  to  per- 
severe in  the  [new]  plan,  with  such  amend- 
ments as  have  been  suggested  by  Mr*.  Est- 
court, or  may  be  desirable  from  further  ex- 
perience." 

We  sincely  trust  that  the  Committee  will 
continue  their  exertions  until  a  fitting  Tri- 
bunal is  formed  for  the  disposal  of  private 
business.  It  is  to  be  remembered  that,'  as 
respects  the  rights  of  property,  this  is  often 
of  immense  importance.  The  railway  busi- 
ness, which 

"  Like  some  earth-born  giant  spreads 
Its  thirty  arms  along  the  indented  meads," 

demands  a  Court  of  itself;  and  the  number 
of  public  companies  and  undertakings  re- 
quiring parliamentary  aid  by  means  of  pri- 
vate bills  are  daily  increasing.  We  are 
happy  to  corroborate,  so  far  as  our  ex- 
perience allows,  the  evidence  of  Mr.  Est- 
court as  to  the  improvement  of  last  Session, 
but  he  gives  but  too  correct  a  description  of 
the  proceedings  of  many  Committees  sitting 
even  in  this  period,  when  he  says  that  they 
would  have  dropped  '*  if  they  had  not 
been  kept  alive  by  impounding  "  members 
who  were found  accidentally  about  the  Hovse," 
and  who  of  course  knew  nothing  of  the 
matter.  Now  we  think,  to  say  nothing  of 
the  great  and  unnecessary  expense  to  the 
parties,  that  this  is  not  the  way  business 
should  be  conducted.  We  are  satisfied  that 
by  a  proper  distribution  of  the  private  bills 
much  might  be  done.  If  the  responsibility 
were  limited,  and  the  "working  members 
ascertained  and  employed,  much  of  the  pre- 
sent confusion  would  be  avoided.  We  are 
glad,  therefore,  to  see  public  attention 
directed  to  this  important  subject,  and  we 
shall  watch  the  future  proceedings  and  the 
result  with  interest. 


ADMISSIBILITY  OF  EVIDENCE. 

r, 

,  ■ 

ANCIENT  FOOTFATH8. 

On  an  indictment  tried  at  the  last  assizes 
for  Hertfordshire  for  obstructing  ancient 
footpaths,  the  prosecutor's  counsel  proposed 
giving  in  evidence  the  verdict  of  a  jury  Jn  a 
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former  action  between  the  same  parties,  >as 
touching  the  rights  of  way  now  in  dispute. 
'  The  point  was  stated  to  be  quite  deuovo, 
and  in  the  absence  of  any  direct  authorities 
in  support  of  such  a  course  of  proof  (though 
incidentally  alluded  to  in  Starkie),  Lord 

i  JJt  nman  refused  to  receive  it- 
•    The  indictment  contained  twenty-three 

'  counts,  and  related  to  several  ways.  His 
Lordship  refused  to  try  the  question  relating 
to  the  whole  of  them,  and  required  the  pro- 
secutor to  elect  on  which  he  would  take  the 
opinion  of  the  jury,  which  was  accordingly 
done. — Reg.  v.  Blow. 

On  this  subject,  which  has  long  been 
one  of  doubt  {vide  Roscoe's  Evidence,  3d 
edit.  106),  Lord  Denmans  ruling  is  not 
likely  to  become  the  subject  of  discussion 
in  the  term,  as  a  conviction  was  obtained. 


THE  LAW  OF  ATTORNEYS. 


AUTHORITY  TO  INSTITUTE  A  SUIT. 

A  solicitor  who  takes  upon  himself  to  Hie  a 
bill  in  the  name  of  a  client  without  any  or  a 
sufficient  authority  for  that  purpose,  will,  on 
application  to  that  effect,  nave  to  pay  the 
costs,  the  bill  being  dismissed.  Wright  v. 
Cattle,  3  Merriv.  12;  and  in  ffilsonv.  hKilson, 
1  Jac.  &  W.  457,  the  names  of  persons  made 
plaintiffs  in  a  bill  without  their  authority  were 
ordered  to  be  struck  out  with  costs  to  be  paid 
by  the  solicitor,  their  application  having  been 
made  without  any  delay  after  they  were  ap- 
prised of  the  fact.  And  "see  the  other  authori- 
ties cited,  Maugham  on  Law  of  Attorneys,  450. 
The  same  rule  applies  to  a  co-plaintiff,'  as  ap- 
pears by  the  following  case : 

This  was  a  motion,  made  after  replication, 
on  behalf  of  Mr.  William  Tabbernor,  one  of 
the  co-plaintiffs  in  the  suit,  that  his  name 
might  be  struck  out  as  one  of  the  plaintiffs  to 
the  bill  filed  in  this  cause ;  and  that  his  costs  of 
suit  and  of  this  application  might  be  paid  bv 
the  solicitor  who  filed  the  bill.  It  appeared*, 
on  affidavit,  that  William  Tabbernor  had  been 
made  a  co-plaintiff  in  the  suit  without  his  au- 
thority, sanction,  or  concurrence ;  and  from 
circumstances  discovered  by  him,  it  appeared, 
that  his  interests  in  the  matters  of  tlic  suit 
were  quite  adverse  to  those  of  the  other  co- 
plaintiffs.  The  Master  of  the  Rolls.— -There  is 
no  doubt  in  this  particular  case,  although  there 
is  sometimes  a  difficulty  where  a  party  has,  by 
acquiescence,  entitled  the  defendants  to  pro- 
tection as  to  costs.  The  question  is,  whether 
Mr.  Tabbernor  is  bound  to  remain  in  con- 
junction with  the  other  plaintiffs,  or  whether 
he  is  to  be  released  from  that  union.  There  is 
evidently  a  question  on  the  bill,  between  Wil- 
liam Tabbernor  and  the  other  plaintiffs ;  and 
there  being  such  a  question,  it  cannot  be  dis- 
cussed between  the  co-plaintiffs ;  he  is  therefore 
entitled  to  be  severed.  But  at  whose  costs  is 
he  to  berelieved  ?    The  first  consideration  is, 


whether  Keene,  the  solicitor,  had  authority 
From  WUliam  Tabbernor  to  file  a  bill: — it  is 
admitted  that  he  had  not;  Keene  is  therefore 
answerable.  According  to  the  strict  practice, 
there  ougbt  to  be  a  warrant  in  writing  to  au- 
thorise Ike  solicitor  to  commence  proceedings ; 
it  is  sometimes,  however,  dispensed  with,  at 
the  peril  of  the  solicitor.  Had  the  party  here 
acquiesced,  it  would  be  another  question  ;  but 
no  such  point  arises.  There  is  no  proof  of  any 
acquiescence ;  and  without  any  imputation  on 
the  sotieitor,  who  probably  conceived  that  he 
did  the  best,  yet  he  has  done  an  act  for  which 
he  had  bo  authority,  and  the  application  must, 
therefore,  be  granted  with  costs.  Tabbernor  v. 
Tabbernor  >2  Keen, 6/9. 

—  

CHANGES  IN  THE  LAW 

IK  THE  LATB  SESSION  OP  PARLIAMENT. 

No.  XI. 

  lilt 

METROPOLITAN  POLICE  COURTS. 

2  &  3  Viet.,  c.  71. 

An  act  for  regulating  the  Police  Courts  in 
the  Metropolis.  [24th  August  1831). 

Continuance  of  the  Police  Courts  and  Police 
Magistrates.— Whereas  it  is  expedient  to  amend 
the  several  acts  now  in  force  for  the  more  ef- 
fectual administration  of  justice  in  the  office  of 
a  justice  of  the  peace  in  the  several  police 
offices  established  in  the  metropolis,  and  for 
the  more  effectual  prevention  of  depredations 
on  the  river  Thames  and  its  vicinity :  Be  it 
enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  the  several 
Police  Courts  now  established  under  the  names 
of  the  Public  Office  in  Bow  Street,  ami  the 
Police  Offices  in  the  parishes  of  Saint  Margaret 
Westminster,  Saint  James  Westminster,  Saint 
Mary-le-bone,  Saint  Andrew  Holhorn,  Saint 
Leonard  Sboreditch,  Saint  Mary  Whitechapel, 
and  Saint  John  Wapping,  in  the  county  of 
Middlesex,  and  Saint  Saviour  in  the  county  of 
Surrey,  shall  be  coutiuued,  and  that  the  several 
persons  appointed  to  execute  the  duties  of  a 
justice  of  the  peace  at  the  said  Courts  shall 
continue  to  execute  the  same  there,  and  shall  be 
justices  of  the  counties  of  Middlesex,  Surrey, 
Kent,  Essex,  and  Hertfordshire,  the  City  and 
liberty  of  Westminster,  and  the  Liberty  of  the 
Tower  of  London,  and  magistrates  of  the  said 
Courts,  during  her  Majesty's  pleasure. 

2.  Her  Majesty  in  council  may  alter  the 
number  and  situation  of  the  Courts.  Limiting 
number  of  magistrates. — And  be  it  enacted, 
that  it  shall  be  lawful  for  her  Majesty,  with 
the  advice  of  her  priw  council,  to  alter  the 
number  of  the  Police  Courts,  and  to  alter  the 
number  of  magistrates  appointed  to  any  of  the 
said  Courts,  and  to  order  such  changes  to  be 
made  of  the  place*  in  which  they  shall  be 
holden  within  the  Metropolitan  Police  District 
as  shall  be  foun  I  expedient ;  and  everv  such 
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Court  shaH  thencefortH  be  ttofdtti  frr  fre  pface 
in  or  to  which  h  shall  he  so  ofcfered  to  be  es- 
tablished or  removed :  Provided  always,  that 
there  shall  not  at  any  time  he  more  than  twenty- 
seven  such  m * £te t rates. 

3.  fucancies  to  be  supplied  Iry  her  Majesty 
from  barristers. — And  be  it  enacted,  that  to 
supply  such  of  the  present  vacancies  and  also 
such  other  vacancies  among  the  magistrates  of 
the  said  Courts  which  her  Majesty  sball  think 
fit  to  supply,  her  Majesty  may  appoint  a  suffi- 
cient number  of  fit  persons  each  of  whom  shall 
have  practised  as  a  barrister  during  at  least 
seven  years  then  last  past,  or  who  shall  have 
practised  as  a  barrister  for  four  years  then  last 
past,  bavin?  previously  practised  as  a  certificated 
special  pleader  for  three  years  below  the  bar, 
to  he  magistrates  of  the  said  Courts ;  and  any 
person  so  appointed,  and  also  every  magistrate 
already  appointed  to  the  said  Courts  or  offices, 
may  act  as  a  justice  of  the  peace  in  and  for  the 
said  counties  and  liberties,  although  he  may 
not  have  the  qualification  by  estate  required  of 
other  justices  of  the  peace:  Provided  always, 
that  no  person  hereafter  to  be  appointed  to  be 
a  magistrate  of  the  said  Courts  shall  act  in  his 
office  until  he  shall  have  taken  and  subscribed 
before  some  justice  or  baron  of  one  of  hex 
Majesty's  Courts  of  Record  at  Westminster 
the  oaths  taken  and  subscribed  by  justices  of 
the  peace,  except  the  oath  of  qualification. 

4.  Magistrates,  Sfc.  exempt  from  serving  on 
juries* — And  be  it  enacted,  that  the  said  magis- 
trates, and  their  clerks,  ushers,  door-keepers, 
and  messengers,  shall  be  exempt  and  disqua- 
lified from  being  returned  and  from  serving  on 
any  juries  or  inquests  whatsoever,  and  shall 
not  be  inserted  in  any  lists  of  men  qualified 
and  liable  to  serve  as  jurors. 

5.  Appointment  of  cterhs,  ushers,  door- 
keepers, and  messengers. — And  be  it  enacted, 
that  one  of  her  Majesty's  Principal  Secretaries 
of  State  shall  fix  the  number  of  clerks,  ushers, 
door-keepers,  and  messengers  to  assist  in  car- 
rying on  the  business  of  each  of  the  said  Courts, 
who  shall  be  appointed,  ami  may  be  dismissed 
at  pleasure,  by  the  Secretary  of  State;  and  the 
clerks  now  acting  at  the  said  several  offices 
shall  be  continued  the  clerks  of  the  said  Courts 
during  the  pleasure  of  the  Secretary  of  State ; 
and  no  person  shall  hereafter  be  appointed 
chief  clerk  in  any  of  the  said  Courts  unless  he 
shall  be  an  attorney  of  one  of  her  Majesty's 
Superior  Courts  of  Law  at  Westminster,  or 
shall  have  served  as  clerk  in  one  or  more  of 
the  said  Police  Courts  or  Offices,  or  as  clerk  to 
the  justices  of  any  division  or  special  or  petty 
session  within  the  Metropolitan  Police  District, 
during  at  least  seveu  years ;  and  no  clerk  in 
any  of  the  said  Courts  shall  hold  or  have  any 
other  office  or  employment  whatsoever,  except 
any  office  or  employment  to  which  any  such 
clerk  has  been  appointed  before  the  passing  6 
this  act  with  the  sanction  of  the  Secretary  of 
State  ;  and  every  usher,  door-keeper,  and  mes 
senger  appointed  to  any  of  the  said  Courts 
shall  be  sworn  as  a  constable,  but  shall  only  be 
empowered  to  act  as  a  constable  within  the 
said  Courts  and  the  precincts  thereof,  unless 


v!  !b-d'  \ 
for  the 
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protection  of  the  magistrates  or  of 
persons  resorting  to  the  Court,  or,  in  case  of 
being  sworn  in  as  special  constables,  in  auy 
urgent  necessity  in  which  the  services  of  any 
one  or  uiore  of  them  may  be  specially  required 
by  an  order  in  writing  from  the  Secretary  of 
State. 

6.  No  magistrate  or  officer  of  tie  Courts  to 
vote  at  certain  elections. — And  be  it  enacted, 
that  none  of  the  said  magistrates,  clerks,  ushers, 
door-keepers,  or  messengers  appointed  by  vir- 
tue of  this  act  shall,  during  the  time  that  he 
shall  continue  in  his  office  respectively,  or 
within  six  mouths  after  he  shall  have  quitted 
the  same,  be  capable  of  giving  his  vote  for  the 
election  of  a  member  to  serve  in  Parliament 
for  the  couuties  of  Middlesex  or  Surrey,  or  for 
the  city  of  Londou,  or  for  the  city  and  liberty 
of  Westminster,  the  borough  of  the  Tower 
Hamlets,  the  borough  of  Fiushury,  the  borough 
of  Mary-le-boue,  in  the  county  of  Middlesex, 
or  for  the  borough  of  Soutlmark  or  the  bo- 
rough of  Lambeth  in  the  county  of  Surrey,  or 
the  borough  of  Greenwich  in  the  county  of 
Kent  respectively  ;  nor  shall  he  by  word,  mes- 
sage, writing,  or  in  any  other  manner  endeavour 
to  persuade  any  elector  to  give  or  to  dissuade 
any  elector  from  giving  his  vote  for  the  choice 
of  any  person  to  be  a  member  to  serve  in  Par- 
liament for  any  such  county,  city,  or  borough ; 
and  every  such  magistrate,  clerk,  usher,  door- 
keeper, or  messenger  offending  therein  shall 
forfeit  the  sum  of  one  hundred  pounds,  one 
moiety  thereof  to  the  informer,  and  the  other 
moiety  thereof  to  the  use  of  the  poor  of  the 
parish  or  place  where  such  offence  shall  be 
committed,  to  be  recovered  by  any  person  that 
shall  sue  for  the  same  in  any  of  her  Majesty's 
Courts  of  Record  at  Westminster  within  the 
space  of  one  year  after  such  offence  committed : 
Provided  nevertheless,  that  nothing  in  this  act 
contained  shall  extend  to  subject  any  such  ma- 
gistrate, clerk,  usher,  door-keeper,  or  messen- 
ger to  any  penalty  for  any  act  doue  by  him  at 
or  concerning  any  of  the  said  elections  in  the 
discharge  of  his  duty. 

7.  Receiver  a/  Metropolitan  Police  to  be  Re- 
ceiver under  this  act. — And  be  it  enacted,  that 
the  Receiver  of  the  Metropolitan  Police  District 
for  the  time  being  shall  be  the  Receiver  of  the 
said  Courts,  and  shall  receive  all  fees,  penalties, 
and  forfeitures,  and  other  monies  applicable  to 
the  purposes  of  this  act,  and  shall  pay  quarterly 
the  salaries,  expences,  and  charges  attending 
the  said  Courts  and  in  carrying  this  act  into 
execution,  and  shall  make  all  such  contracts 
and  disbursements  as  shall  be  necessary  for 
purchasing,  hiring,  fitting  up,  aud  furnishing 
fit  buildings  and  offices  for  holding  the  said 
Courts,  in  such  manner  as  shall  be  directed  by 
one  of  her  Majesty's  principal  Secretaries  of 
State  ;  and  all  the  estate,  interest,  aud  property 
of  and  in  all  buildings  so  hired  or  purchased, 
and  all  buildings  already  hired  or  purchased  for 
the  like  purposes,  and  the  fixtures  and  furniture 
thereof,  and  all  other  things  needful  to  be  had 
for  the  purposes  of  this  act,  shall  be  vested  in 
the  receiver  for  the  time  being,  who  may  sell, 
|  assign,  and  dispose  of  the  same,  or  any  parr 
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thereof,  under  the  like  directions  as  need  shall 
be;  and  the  receiver  shall  prepare  plans  and 
estimates  of  all  such  contract*  and  disburse- 
ments  as  shall  he  needed  for  the  purposes 
afore*dd,  and  shall  deliver  the  same  to  one  of 
her  Majesty's  principal  Secretaries  of  State, 
arid  shall  further  do  all  such  other  lawful  mat- 
ters and  things  having  relation  to  the  business 
of  his  office,  and  towards  putting  this  act  into 
execution,  as  from  time  to  time  shall  he  di- 
rected by  one  of  her  Majesty's  principal  Se- 
cretaries of  State. 

8.  Extension  of  powers  and  duties  of  receiver 
when  acting  under  this  act.  10  G.  4,  c.  44. — 
And  he  it  enacted,  that  all  the  provisions  and 
enactments  contained  in  an  act  parsed  in  the 
tenth  year  of  the  reign  of  King  George  the 
Fourth,  intituled  "  An  Act  fur  improving  the 
Police  in  and  near  the  Metropolis,"  relative  to 
the  drawing  and  accounting  for  monies  which 
may  come  into  the  hands  of  the  receiver  of  the 
Metropolitan  Police  District  for  the  purposes 
of  that  act,  and  for  auditing  the  accounts  and 
taking  security  from  the  said  receiver,  shall  he 
deemed  to  extend  to  the  said  receiver  in  respect 
to  all  monies  which  he  shall  receive  under  this 
act,  as  fully  as  if  the  same  were  herein  enacted ; 
aud  with  respect  to  all  the  powers  and  liabilities 
of  the  said  receiver,  or  any  thing  to  he  done  by 
or  any  contract  to  be  entered  into  with  the 
said  receiver,  the  execution  of  this  act  shall  be 
deemed  one  of  the  purposes  of  the  said  act  for 
improving  the  police  in  and  near  the  metro- 
polis. 

9.  Salaries  of  magistrates,  receiver,  clerks, 
and  officers. — And  be  it  enacted,  that  instead 
of  the  salaries  heretofore  payable  to  the  said 
magistrates,  clerks,  and  other  officers  of  the 
said  Courts,  and  to  the  said  receiver  of  the 
Metropolitan  Police  District,  there  shall  be 
payable  out  of  the  monies  in  the  hands  of  the 
receiver  such  salaries  as  her  Majesty  shall 
direct,  the  salary  to  the  chief  magistrate  not 
heiug  more  than  twelve  hundred  pounds ;  and 
to  each  of  the  other  magistrates  not  more  than 
twelve  hundred  pounds ;  and  to  the  receiver 
not  more  thau  one  thousand  pounds ;  and  to 
the  chief  clerk  in  each  of  the  said  Courts  not 
more  than  five  hundred  pounds ;  and  to  the 
second  clerk  in  each  of  the  said  Courts  not 
more  than  three  hundred  pounds  ;  and  the  sa- 
laries to  the  other  clerks  ami  officers  empfoyed 
in  the  said  Courts  in  due  proportion  with  re- 
gard to  their  several  stations  and  the  duties 
they  have  to  perform  ;  and  such  salaries  shall 
be  paid  quarterly,  by  equal  portions,  on  the 
fifth  day  of  January,  the  fifth  day  of  April,  the 
fifth  day  of  July,  and  the  tenth  day  of  October 
in  every  year,  the  first  payment  to  be  made  on 
the  quarter  day  next  after  the  passing  of  this 
act;  aud  incase  of  vacancy  in  any  of  the  said 
offices  at  any  intermediate  time,  the  person 
making  the  vacancy,  or  his  executors  or  admi- 
nistrators, shall  be  entitled  to  a  proportional 
part  of  his  quarterly  salary,  according  to  the 
time  elapsed  between  the  vacancy  and  the  last 
quarterly  payment. 

10.  In  case  of  the  establishment  of  a  civil 
court  for  recovery  of  small  debts,  her  Majesty 


may  appoint  the  metropolitan  magistrates  to  take 

the  duties  thereof. — And  he  it  enacted,  that  after 
the  'passing  of  any  act  for  the  establishment  of 
a  civil  court  of  summary  jurisdiction  for  the 
recovery  of  small  debts  within  the  Metropoli- 
tan Police  District,  or  any  part  thereof,  to  be 
holden  before  a  Judge  or  Judges  to  l>e  appointed 
by  her  Majesty,  it  shall  be  lawful  for  her  Ma- 
jesty to  appoint  all  or  any  of  the  said  magis- 
trates to  take  upon  them  the  duties  of  Judge 
or  Judges  of  such  civil  court;  and  every  ma- 
gistrate so  appointed,  shall  be  bound  to  dis- 
charge the  duties  of  a  Judge  of  such  Court, 
either  exclusively  or  in  conjunction  with  his 
duties  as  police  magistrate,  in  such  manner  as 
Her  Majesty  shall  think  fit  to  direct;  and  the 
said  receiver  shall  be  bound  to  discharge  any 
duties  as  receiver,  treasurer,  or  accountant, 
which  by  any  such  act  he  may  be  required  to 
perform  in  respect  of  such  civil  Court ;  and  no 
such  magistrate  or  receiver  shall  be  therefore 
entitled  to  any  other  or  additional  salary  than 
is  provided  by  this  act. 

[To  be  continued."] 
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OF 


EDGAR  TAYLOR,  Esq.,  F.S.A. 

All  who  are  interested  in  the  character 
of  the  larger  branch  of  the  legal  profession, 
and  its  standing  and  position  in  society, 
will  desire  to  see  a  record  of  each  eminent 
member  of  that  class,  as  he  passes  off  from 
the  scene  of  his  labours.  In  such  an  in- 
stance as  the  present,  the  record  is  of  more 
extended  value,  as  shewing  that  great  pro- 
fessional success  is  compatible  with  unusual 
proficiency  in  literature,  and  extensive  lite- 
rary productions ;  and  that  with  industry, 
even  a  short  measure  of  life  is  quite  suffi- 
cient for  the  attainment  of  both. 

Mr.  Edgar  Taylor  was  the  fifth  son  of 
Mr.  Samuel  Taylor,  of  New  Buckenham,  in 
Norfolk,  and  a  descendant  of  Dr.  John  Tay- 
lor, of  Norwieh,  the  author  of  the  Hebrew 
Concordance,  a  very  learned  and  highly  dis- 
tinguished Presbyterian  Minister  of  the  last 
century,  whose  writings  have  not  only  been 
held  in  high  estimation  by  some  of  the  most 
eminent  divines  of  the  Church  of  England,  but 
have  in  part  had  the  honor,  singular  towards 
a  non-conformist,  of  being  republished  by  a 
bishop  of  that  church.  He  was  born  at  Ban- 
bam,  in  Norfolk,  on  the  28th  of  January  1793. 
He  received  his  education  at  Palgrave  School, 
Suflolk,  under  Dr.  Lloyd,  a  very  excellent 
classical  scholar. 

In  the  year  1809,  he  was  articled  to  his 
uncle,  the  late  Mr.  Meadows  Taylor,  of  Diss, 
a  solicitor  of  large  practice,  and  the  successor 
to  a  business  which  has  now  been  carried  on 
by  his  family  for  upwards  of  a  century.  He 
here  acquired  a  good  knowledge  of  law,  and 
particularly  of  conveyancing ;  and  also  found 
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time  in  his  leisure  hours  to  attend  to  subjects 
of  literature,  and  particularly  to  acquaint  him- 
self with  the  Italian  and  Spanish  languages.  In 
the  year  1814  he  came  to  London ;  and  in  1£1 7, 
he  entered  into  partnership  with  Mr.  Robert 
Roscoe,  one  of  the  sons  of  the  celebrated  Mr. 
Roscoe  of  Liverpool,  the  author  of  the  Life  of 
Lorenzo  de  Medici, — then  also  commencing 
the  practice  of  the  law,  and  opened  chambers 
in  King's  Bench  Walk,  Temple, — beginning 
life,  as  he  says  himself  in  some  notes  left  be- 
hind him,  with  only  a  very  small  capital,  and 
that  borrowed. 

Of  the  nature  and  particulars  of  his  private 
practice  it  will  not  be  requisite  to  say  much. 
He  continued  in  partnership  with  Mr.  Roscoe 
until  that  gentleman  retired  from  the  profes- 
sion on  account  of  ill-health,  and  he  after- 
wards associated  with  him  other  gentlemen  as 
partners,  one  of  whom,  however,  died  before 
him.  It  was  two  or  three  years  after  he  began 
business  that  the  writer  of  this  memoir  first 
knew  him.  The  official  establishment  then 
cousisled  of  one  writing  clerk  only :  at  the 
time  of  his  death  it  was  amongst  the  most 
extensive  of  the  agency  houses  in  London. 

In  a  memoir  addressed  to  his  own  profes- 
sion, it  will  not  be  out  of  place  to  state  that 
his  business  arrangements  were  of  the  most 
accurate  and  complete  nature.  In  all  matters 
relating  to  accounts,  particularly  to  those  which 
strictly  belong  to  the  science  of  book-keeping, 
he  was  especially  skilful  and  accurate.  He 
was  probably  the  first  solicitor,  or  one  of  the 
first,  who  applied  the  Italian  or  double-entry 
system  to  solicitors'  books.  With  the  assist- 
ance of  a  friend,  once  his  fellow  clerk,  but 
now  an  eminent  accountant  in  the  city,  he 
arranged  his  books  from  the  first  upou  this 
plan,  and  during  his  whole  life  they  were  so 
strictly  kept,  that,  every  bill  for  every  busi- 
ness, finished  or  unfinished,  being  first  made 
out,  he  had  a  balance  sheet  of  the  whole  con- 
cern struck  twice  a  year,  shewing  the  results 
and  state  of  the  concern  at  those  moments, 
and  checking,  as  is  the  nature  of  the  Italian 
system,  every  posting  and  the  casting  of  every 
cash  account.  So  particular  was  he  in  this 
matter,  that  even  if,  as  occasionally  happened, 
there  were  an  error  of  only  a  single  penny 
appearing  on  the  balance  sheet,  he  would 
keep  clerks  engaged,  even  for  two  or  three 
months,  in  examining  the  accounts  till  it  was 
found  out.  The  following  note  appears  in  one 
of  his  private  books  of  account,  and  was 
written  dv  him  two  or  three  years  ago:— 
"  I  have  had  the  complete  series  of  my  ac- 
counts with  my  different  firms  copied  into  a 
small  book,  with  a  copy  of  the  profit  and  loss 
accounts.  This,  for  curiosity,  shewing  the  pro- 
gressive successful  operations  of  years." 

To  his  professional  talents,  it  is  not  easy  to 
do  justice.  He  was  a  mail  of  a  very  acute 
mind,  and  remarkable  for  hp  foresight  and 
generalship.  His  own  personal  practice  was 
principally  in  the  Equity  Courts.  In  the 
early  stages  of  the  most  complicated  suit  he 
delighted  to  look  forward  to  and  provide  for 
contingencies  which  could  not  occur  till  the 


cause  had  advanced  to  stages  requiring  years 
to  arrive  at:  his  memory,  or  at  least  his  me- 
thod, was  such  that,  oh  the  contingency  taking 
place,  he  had  the  whole  previous  arrangements 
in  his  mind.  Though,  latterly,  the  suits  under 
his  charge  were  very  numerous,  yet  he  always 
bore  the  particulars  of  each  in  his  mind,— the 
objects  of  the  suit,  the  parties  to  it,  and  the  stater 
in  which  it  wa9.  He  rarely  had  to  give  two 
readings  to  any  cause,  however  long  its  dura- 
tion. Altogether,  a  man  belter  fitted  to  the 
management  of  the  most  extensive  business, 
even  in  its  minutest  details,  can  scarcely  be 
conceived.  -  \.  • 

We  have  dwelt  the  more  on  Mr.  Taylor  as 
a  thorough  man  of  business,  engaged  in  an. 
extensive  and  successful  practice,  in  order 
that,  viewed  with  these  serious  occupations, 
his  assiduous  cultivation  of  jurisprudential  and 
literary  pursuits  may  be  the  more  justly  appre- 
ciated. We  will  now  enumerate  some  of  the 
subjects  on  which  we  happen  to  know  that  his 
pen  was  from  time  to  time  engaged.  The 
most  important  of  his  works,  **  Wace's  Chro- 
nicle of  the  Norman  Conquest,"  his  "  Book  of 
Rights,"  the  *'  Lays  of  the  Minnesingers,"  and 
his  "Translation  of  Grimm's  German  Stories," 
are  referred  to  in  a  notice  in  the  Morning 
Chronicle  of  the  22d  of  August  last  (from 

which  an  extract  is  subjoined*);  a  notice  ia 

  4. 

a  "  Notwithstanding  the  occupation  arising- 
out  of  an  extensive  professional  practice,  and. 
an  active  participation  in  public  measures,  he 
found  leisure  for  literary  pursuits.  He  was  a 
frequent  contributor  to  the  periodical  press, 
and  our  readers  had  not  unfreqnently  the  l>e- 
ucfit  of  his  labours.  He  generally  published 
anonymously,  but  in  1833  he  gave  to  the  world 
a  4  Book  of  Rights '  with  his  name,  a  valuable 
digest  of  constitutional  acts  from  Magna  Chat  ta 
downwards,  with  able  and  original  comments. 
He  was  attached  to  antiquarian  and  historical 
studies,  as  well  as  to  the  lighter  literature 
which  combines  poetry  with  history.  He  was 
the  author  of  an  admired  translation  of  the 
famous  French  metrical  chronicle  by  Wace, 
entitled  the  "  Roman  de  Rou."  He  composed 
a  history  of  the  German  Minnesingers,  with 
translated  specimens,  and  was  able,  notwith- 
standing the  sufferings  of  his  latter  years,  to 
recreate  his  imagination  by  preparing  a  version 
of  some  of  the  admirable  Mnrchen  legends  of 
the  distinguished  brothers  Grimm,  the  banished 
Hanoverian  professors.  The  second  edition, 
under  the  title  of  M  Gammer  Grethell,"  was 
the  last  of  his  writings  that  left  the  press.  • .. , 

But  these  lighter  occupations  never  inter- 
fered with  the  discharge  of  sterner  duties,  nor 
with  the  more  earnest  studies  founded  on  re- 
ligious opinions.  He  sustained  his  severe  bo- 
dily trials  with  fortitude  and  patience,  and 
died  foil  of  the  assurance  of  a  Christian's  hope, 
though  he  rejected  many  of  the  dogmata  which 
constitute  the  faith  of  the  more  numerous 
Christian  sects.  He  has  left  a  name  unassaiied 
by  reproach  or  imputation,  and  left  the  world 
without  an  acquaintance  who  does  not  lament 
his  departure." 
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1  '  *V  ,1 
which  we  feel  pretty  sure  we  caii  trace  the  pen 

of  an  eminent  German  scholar,  and  an  old  and 
valuable  friend  of  Mr.  Taylor — a  gentleman  for- 
merly leader  on  the  Norfolk  Circuit,  hut  now 
retired  from  the  bar.  Hia."  German  Stories" 
were  first  publuhed  at  an  earlier  date  than  that 
assigned  bv  the  writer  in  the  Chronicle,  and 
when  Mr.  Taylor  was  in  the  full  enjoyment  of 
hia  health,— we  think  in  1823  or  1824.  We 
well  remember  his  shewing  us,  on  the  first 
publication  of  those  stories,  the  long  and  most 
interesting  letter  of  praise  and  congratulation 
Crem  the  late  Sir  Walter  Scott,  published  in  the 
second  edition  of  his  Stories,  from  which  we 
extract  the  following  passage : — "  I  have  to 
return  my  best  thanks  for  the  very  acceptable 


on 


resent  your  goodness  has  made  me  in  your 
interesting  volume  of  German  Tales  and  Tradi- 
tions. I  have  often  wished  to  see  such  a  work 
undertaken  by  a  gentleman  of  taste  sufficient 
to  adapt  the  simplicity  of  the  German  narra- 
tives to  our  own,  which  you  have  done  so  suc- 
cessfully."b 

To  begin  with  his  fugitive  Legal  produc- 
tions:—He  contributed  many  articles  to  the 
(Quarterly)  "Jurist,"  then,  we  think,  edited  by 
his  friend,  the  late  Mr.  Henry  Roscoe.  The 
following  we  believe  to  be  from  his  pen :  On 
**  the  New  Chancery  Ordera  of  1828 on  "  Pa- 
rochial Registration  "  (.two  articles,  in  1828  and 
1832) ;  and  on  '*  the  History  of  projected  Law 
Reforms  in  1830,  1831,  and  1832  "  (a  most  ad- 
mirable article).  He  also  was  a  frequent  con- 
tributor to  this  journal.  He  wrote  in  it  on  all 
the  subjects  just  named,  and  also  on  "  the  Local 
Courts  Bill."  This  latter  project  he  power- 
fully assisted  in  defeating.  >Vith  respect  to  it, 
be  wrote,  at  the  request  of  several  influential 
members  of  the  profession,  a  most  able  pam- 
phlet, under  the  assumed  name  of  H.  B. 
Denton,  Esq.,  entitled  "  Lord  Brougham's 
Local  Courts  Bill  examined."  He  had  a  few 
years  before  published  another  pamphlet  on 
*  previously  pending  bill,  entitled  "  An  Es- 
timate of  the  Brougham  Local  Court  Bill, 
by  an  Observer." 

It  must  not  be  supposed,  however,  that  he 
was  an  opposcr  of  legal  reform.  Where  real 
and  extensive,  and  not  patchwork  reform, 
could  be  brought  about,  he  was  most  anxious 
to  assist  in  the  work ;  but  he  objected  to  the  sys- 
tem adopted  by  too  many  of  our  Equity  Judges 
<>t'  altering  for  the  sake  of  being  able  to  say  that 
alterations  had  been  made,  and  of  deluding  the 
public  into  a  notion  that  these  alterations  were 
really  the  extensive  improvements  which  the 
public  voice  required.  Au  extract  from  the 
preface  to  his  second  Local  Court  pamphlet 
Will  best  shew  the  views  he  always  entertained 
on  these  subjects: — 

"  The  following  observations  come  from  one 
who  is  as  ardent  a  reformer  of  the  principles 
and  practice  of  our  law  as  any  oue  engaged  in 
the  work  ;  and  who  on  that  account  teels  the 
more  deeply  the  discredit  brought  on  the 
cause  by  projects  involving  useless  expense 
and  unnecessary  violence  to  the  established 

<*r  « See  GammerGrethell, ed.  of  1839, p.  343. 


der  of^  business,— needlessly  injurious  to  the 
interests  of,  barge  bodies  of  respectable  indi- 
viduals,—changing  anything  and  everything  as 
if  it  was  only  for  changing  sake, — and'  swelling 
enormously  rtiaf  legal  patronage  which  already 
has  so  great  a  tendency  to  convert  into  timid 
subscrvients  a  body  of  men  to  whom  popular 
interests  must  look  for  their  most  efficient  de- 
fenders. 

"When  it  is  manifest  that  the  whole  good 
which  can  be  accomplished  by  an  enormous 
machine, — the  extent  of  the  effects  of  which 
on  society  no  one  can  measure,  and  which  in- 
volves an  expenditure  exceeding  the  whole 
cost  of  the  administration  of  justice  in  the 
Upper  Courts, — could  be  effected  with  the 
smallest  disturbance  of  the  present  system,  at 
little  or  no  cost,  and  yet  with  the  most  exten- 
sive effect,  and  so  guarded  as  to  protect 
society  to  the  utmost  against  any  mischievous 
consequences ;  and  when  we  nevertheless  see 
that  the  wildest  and  crudest  scheme,  noto- 
riously contrary  to  the  opinion  of  the  leading 
members  of  the  profession,  as  well  as  of  the 
Judges,  is  urged  on  by  the  eager  wilfulness  of 
two  or  three  speculative  individuals,  and  will 
most  likely  be  supported  by  a  House  of  Com- 
mons laudably  anxious  for  reform  of  abuses, 
but  necessarily  ignorant  of  the  details  of  such 
subjects,  and  naturally  prone  to  be  dazzled  by 
the  most  showy  scheme  ;  it  becomes  high  time 
to  consider  what  all  this  is  to  lead  to,  and  to 
ask  whether,  if  free  scope  be  given  to  this 
school  of  regenerators,  the  institutions  which 
they  are  professing  to  reform  will  long  exist 
elsewhere  than  in  the  page  of  history?"— ■ 

Besides  the  productions  already  mentioned, 
Mr.  Taylor  also  wrote  several  articles  in  the 
Westminster  Review  and  other  periodicals,  on 
other  subjects  connected  with  the  state  of  the 
law, — particularly  with  reference  to  dissenters, 
and  to  that  body  of  dissenters  to  which  he  be- 
longed, and  of  which  he  was  the  legal  organ 
for  a  long  period  of  years. 

The  following  were,  we  believe,  among  the 
general  legal  subjects  he  wrote  upon : — "  Paro- 
chial Registration  ;"  "the  Registration  of  Vo- 
ters;" "Admission,  &c.  of  Attorneys;"  aud 
"  the  Regulations  of  the  Inner  Temple."  His 
articles  and  pamphlets  on  matters  affecting  dis- 
senters were  very  numerous.  We  find  some  let- 
ters of  his  as  early  as  1817,  and  again  as  late  as 
1834,  on  "Religious  Offences  indictable  at  Com- 
mon Law,"  on  "the  Laws  affecting  Non-confor- 
mists," and  on  "  the  Sense  in  which  Christianity 
is  part  and  parcel  of  the  Law  of  the  Land."  An 
article  in  the  Westminster  Review  of  1835,  "  on 
Sir  Robert  Peel's  Dissenters'  Marriage  Bill," 
was,  we  believe,  written  by  Mr.  Taylor,  and  we 
know  that  he  frequently  wrote  on  the  subject  of 
the  Marriage  and  Registration  Laws.   In  1828, 
he  wrote  an  article  in  the  Westminster  Review 
on  the  Repeal  of  the  Test  and  Corporation 
Laws,  and  also  published  on  the  same  subject,  as 
a  pamphlet,  a  very  striking  and  argumentative 
letter  to  Sir  TJ  Ackland,  which)  we  think, 
went  through  several  editions.    A  general 
statement  of  the  legal  position  of  dissenters, 
and  of  the  grounds  for  their  relief,  was  pub- 
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lished  by  the  deputies  of  the  three  denomina- 
tions of  dissenter!*,  and  rapidly  passed  through 
many  editions.  This,  we  believe,  was  drawn 
up  by  him.  He  wrote  also  on  "  the  Title  of 
Unitarian  Dissenters  to  Endowments,"  and  on 
"  the  Admission  of  Dissenters  to  the  English 
Universities." 

His  articles  on  antiquarian  and  literary  sub- 
jects were  too  numerous  to  allow  of  any  full 
enumeration.  He  was  deeply  read  in  the 
literature  of  the  middle  ages,  and  communi- 
cated many  articles  to  the  Retrospective  Re- 
view on  subjects  of  that  nature.  We  know 
that  there  are  articles  of  his  there,  or  in  the 
Mouthly  Repository,  or  elsewhere,  on  **  Cony- 
beare's  Anglo-Saxon  Poetry on  the  "  Epis- 
tohu  Obseuroruro  Virorum ;"  on  "  Physio- 
philis  Specimen  Monachologide,"  (an  old  Ger- 
man naturalist's  satire  on  the  monks  of  his 
time ;)  on  "  Las  Casas  and  the  Slave  Trade 
on  "  Sir  J.  Mandeville's  Travels;"  on  "  Bur- 
ton's Diary,"  (two  articles) ;  on  "  Sale's 
Koran,  ana  the  Sects  and  Tolerations  of  the 
Mahometans,"  (several  articles) ;  and  on 
"  Young  and  Champolion's  Discoveries  in 
Hieroglyphics.'* 

He  was  greatly  attached  to  Biblical  literature 
and  church  history,  and  we  find  articles  on 
"The  Reformation  in  Spain;"  on  "The 
State  of  Catholicism  in  Germany  and  Silesia ;" 
on  "  Wetstein,"  the  celebrated  author  of  the 
Prolegomena;"  on  "  Scipio  Ricci,  Bishop  of 
Pistoia ;"  on  "  The  Life  and  Times  of  Arch- 
bishop Laud,"  (two  articles) ;  on  Cave's  His- 
tory of  the  Primitive  Church  |"  on  "  A  newly 
recovered  Work  of  Euscbius  (the  Chrouicon);" 
on  **  The  Culdees  ot  Iona,"  (an  old  sect  of  the 
Scotch  Church) ;  and  also  on  the  "  History  of 
the  Transmission  of  Ancient  Books  to  Modern 
Times,"  and  several  Papers  of  Observations 
on  the  Controversy  as  to  the  Original  Language 
of  the  New  Testament. 

He  was  an  excellent  linguist,  and  paid  much 
attention  to  the  structure  of  the  modern 
tongues.  We  should  have  mentioned,  amongst 
his  contributions  to  the  periodical  press,  an 
article  on  "  The  Hamiltonian  System  of 
Teaching  Languages."  We  believe  he  ac- 
quired bis  knowledge  of  the  German  after  he 
was  in  practice  as  a  solicitor.  We  know  that 
several  years  after  he  commenced  business,  he 
was  in  the  habit  of  taking  French  lessons,  and 
well  remember  more  than  once  finding  his 
French  master  waiting  for  him  late  in  the 
evening,  while  he  was  finishing  the  heavy 
busiuess  of  the  day.  He  must  have  had  a 
pretty  good  knowledge  of  Spanish,  as  we  re 
collect  his  once  reading,  off-hand,  a  legal 
document  of  considerable  length  written  in 
that  language.  His  knowledge  of  Italian  was 
so  good  as  to  induce  that  accurate  publisher, 
Mr.  Pickering,  to  request  his  assistance  in 
revising  the  beautiful  miniature  editions  of 
Italian  Poets.  Much  of  Mr.  Taylor's  time, 
in  the  last  few  years  of  his  life,  was  spent  in 
reading  the  Greek  classics ;  and  he  has  left  a 
half  printed  work,  the  entire  or  nearly  the 
entire  manuscript  of  which,  we  believe,  is 
finished,  being  a  translation  by  himself  of  the 


New  Testament  from  GriesbacVa  edition.  He 
had,  in  an  earlier  period  of  his  life,  been  en- 
gaged on  an  English  re-publication  of  Gries- 
bach— an  undertaking  which  required  great 
editorial  labour.  He  has.  we  believe,  left 
several  other,  aud  some  of  them  very  consi- 
derable manuscripts,  but  what  are  their  sub- 
jects, and  whether  any  of  them  will  be  here- 
after given  to  the  world,  we  are  unable  to 
state.  We  understand  that,  among  the  rest, 
is  a  highly  characteristic  Diary  commenced  m 
his  21st  year— carried  on  till  within  a  short 
period  of  his  death,  and,  in  the  course  of  its 
progress  receiving  from  his  hand  the  valu- 
able addition  of  recollections  of^his  earliest 
years— of  all  these  we  trust  some  account  will 
be  published,  as  we  have  reason  to  hope  that  a 
more  extended  biography  than  can  be  con- 
tained in  a  periodical  journal  will  some  day 
appear. 

Mr.  Taylor's  style  was  remarkable  tor  terse- 
ness, vigour,  clearness,  and  originality  of  ex- 
pression ;  his  mode  of  reasoning  a  subject  quite 
mastcrlv.   The  pamphlet  on  Local  Courts,  to 
which  we  have  already  referred,  is  a  model  tor 
a  work  of  that  kind— instead  of  being  one  of 
the  decoctions  of  the  common  place  ot  tne 
day,  it  is  full  of  original  thought.   1  here  is 
not  a  sentence  in  the  whole  sixty-four  pages 
which  has  not  a  good  idea  and  point  m  it; 
scarcely  a  word  that  could  be  touched  without 
injury.   Did  our  limits  allow  we  would  gladly 
have  made  some  extracts,  more  especially  as, 
though  caused  by  a  wild  scheme  now  we 
hope  set  at  rest,*  it  is  upon  a  subject 
which,  in  some  shape  or  other,  will  last  as 
long  as  the  science  of  jurisprudence  ltselt. 
Nothing  can  be  better  than  the  full,  fair,  and 
spirited  statement  of  the  real  point  at  issue, 
viz.  the  comparative  advantages  of  the  "  cen- 
tral" system,  with  its  unity  of  principle  and 
practice,  and  its  extensive  bar  and  highly 
endowed  bench,  exercising  mutual  super- 
vision, and  the  "departmental"  system,  with 
its  alleged  saving  in  speed  and  cheapness. 
The  difficulties  which  must  always  beset  Local 
Courts,  and  the  ill-will  and  litigation  en- 
gendered by  them,  are  next  pointed  out,  in  a 
manner  rapid,  but  most  lively  and  convincing. 
The  remainder  of  the  pamphlet  is  occupied  in 
examining  the  details  of  the  bill.   This  is 
done  with  a  facility  of  handling  and  a  fresh- 
ness and  vivacitv  of  diction  quite  delightful. 
It  is  full  of  wit  and  sarcasm  ;  but  every  sally  is 
weighted  with  some  sound  reason  inclosed  in 
it ;  and  there  is  no  personality,  unless,  indeed, 
we  condemn  as  personality  the  laugh  at  the 
restless  Chancellor's  impatience  to  be  talking 
about  a  favourite  scheme,  instanced  in  his  in- 
ability to  wait  the  printing  of  the  evidence  om 
which  the  bill  was  founded ;  and  seeing  that 
this  went  to  the  whole  and  sole  truth  of  the 


°  The  new  practice  of  creating  a  great 
variety  of  Borough  and  other  Courts,  without 
uniformity  of  system  or  of  jurisdiction— some 
exclusive,  some'not— is,  in  a  measure,  however, 
a  new  form  of  it. 
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matter,  it  would  have  been  difficult  to  have 
kept  it  in  the  back  ground. 

To  return  to  our  subject:— We  ought  not 
to  conclude  our  remarks  on  Mr.  Taylor's  style 
without  alluding  to  it  as  exemplified  in  those 
less  important  and  more  transitory  productions 
of  the  pen,  by  which  he  was,  after  all,  much 
better  known  to  his  friends  and  in  his  profes- 
sion— we  mean  his  business  correspondence. 
He  was  by  far  the  best  writer  of  a  business  letter 
we  ever  knew.  Rapid  beyond  conception,  yet 
accurate  and  complete ;  clear  and  pithy  to  a 
marvel  j  unless,  indeed,  where  the  interests  of 
his  client  required  him  to  conceal  rather  than 
fully  set  out  his  ideas.  In  his  letters,  more 
than  in  any  thing  else,  he  was  the  wonder  of 
the  numerous  clerks  and  pupils  with  whom, 
after  the  first  few  years,  his  office  was  always 
filled.  He  was  in  all  things  a  constant  subject 
of  their  observation  and  admiration ;  but  well 
does  the  writer  (who  long  studied  under  him) 
remember  the  surprise  excited  by  his  letters, 
evading,  with  consummate  skill,  the  difficulties 
which  could  not  be  met,  or  meeting  with  the 
utmost  boldness  that  which  could  not  be  evad- 
ed. And,  while  alluding  to  those  who  had  the 
advantage  of  being  in  his  office,  and  as  a  close 
to  our  enumeration  of  his  intellectual  qualities, 
the  writer  must  add,  as  he  is  sure  he  well  can, 
for  all  of  them,  that  there  never  was  one  who 
did  not,  without  hesitation,  rate  him  as  the 
first  in  all  points  of  talent  and  business  they 
had  ever  known. 

Of  Mr.  Taylor's  political  and  religious  opi- 
nions it  would  not  become  us  to  say  much 
here — all  mention  cannot  be  omitted.  In 
both,  he  followed  the  steps  of  many  genera- 
tions of  his  ancestors  ;  and  though  he  differed 
widely  in  both  from  the  bulk  of  his  numerous 
personal  friends  in  the  profession,  and  from 
many  of  those  out  of  the  profession,  we  feel 
sure  he  was  not  the  less  esteemed  by  either  the 
one  class  or  the  other,  for  quietly  and  con- 
sistently following  those  views,  which  all  who 
knew  him,  knew  him  to  entertain  with  entire  seri- 
ousness and  conviction.  In  his  politics,  he  was 
a  whig ;  at  least,  what  some  time  ago  was  so 
called  :  in  his  religious  opinions  a  Unitarian, — 
thinking  always,  however,  much  more  of  gene- 
ral liberty  of'  conscience  and  dissent,  than  of 
sectarian  differences. 

He  was  for  many  years,  as  we  have  stated 
the  solicitor  of  the 'Unitarian  association,  and 
a  very  leading  man  in  all  matters  affecting  the 
civil  position  of  dissenters.  He  conducted  the 
various  applications  for  leave  to  perform  mar- 
riages made  by  the  Unitarians  between  the 
years  1825  or  thereabouts,  and  the  passing  of 
the  late  Marriage  Bill ;  and  in  this  and  other 
pablic  matters,  became  well  acquainted  with 
many  of  the  leading  public  characters  of  the 
day.  He  was  not  only  nominated  one  of  the 
commissioners  for  collecting  together  and  ex- 
amining the  old  dissenting  registers,  but  was, 
we  believe,  deputed  by  the  government  to 
select  two  of  the  other  commissioners,  one 


the  busriiefe  of  this  commission  he  took  great 
interest  ;  and  as  of  everything  else  he  ever 
undertook,  he  made  himself  thoroughly  ac- 
quainted with  its  details.  He  was  attending 
to  them  almost  to  the  day  of  his  death. 

Notwithstanding  his  political  and  religious 
opinuns.  he  was  sent  for  by  Sir  Robert  Peel, 
on,  we  believe,  the  day  after  that  statesman 
came  into  office  in  1835,  to  give  his  opinion 
respecting  a  bill  Sir  Robert  proposed  to  intro- 
duce respecting  the  marriages  and  births  of 
dissenters ;  and  on  his  stating  that  he  was 
surprised  that,  with  his  known  political  and 
religious  opinions,  he  should  be  sent  for,  Sir 
Robert  replied  that  it  was  on  that  account 
especially  he  had  sent  for  him  ;  and  that 
having  made  up  his  mind  to  carry  such  a 
measure  through,  and  to  forego  his  own 
scruples,  he  immediately  lookeu  about  for 
one  who  would  command  the  confidence  of 
the  dissenters.  We  must  mention  another 
anecdote  very  honorable  to  Mr.  Taylor,  though 
exactly  what  all  who  knew  him  would  have 
predicted.  It  is,  that  he  refused  an  offer 
made,  and  afterwards  pressed  upon  him,  by 
a  late  Lord  Chancellor,  of  an  important  and 
lucrative  office  or  secretaryship  connected 
with  the  patronage  of  the  Established  Church, 
merely  because  it  was  so  connected. 

One  of  the  last  matters  of  importance  in 
which  he  was  engaged,  was  the  appeal  to  the 
House  of  Lurds,  lately  argued  and  still  wait- 
ing judgment  in  the  Lady  Hewley  case.  He 
was  selected  to  manage  this  matter  jointly  with 
the  former  solicitors  of  the  trustee  by  a  large 
body  of  gentlemen  in  Lancashire  ;  and  was 
added  to  the  business,  not  out  of  the  slighest 
distrust  or  disrespect  to  thf  able  gentlemen  be- 
fore engaged,  but  merely  for  the  great  reliance 
placed  in  his  talents  and  abilities  by  the  nu- 
merous bodv  of  Unitarians  in  the  north  of 
England.  Though  confined  entirely  to  his 
room  for  the  last  eight  or  ten  months,  he 
devoted  great  attention  to  this  matter;  and 
partly  to  his  exertions  made  in  his  sick  room 
are  to  be  attributed  the  able  printed  instruc- 
tions and  historical  illustrations  given  to 
counsel  on  this  important  argument. 

Though  very  decided  in  his  political  views, 
he  meddled  but  little  with  many  of  the  nume- 
rous legal  contests  so  often  springing  out  of 
political  offences.  In  the  year  1821  or  1822, 
however,  under  Lord  (Jastlereagh's  ministry, 
feeling  stronglv  the  danger  to  public  liberty 
of  a  private  society  for  instituting  political  pro- 
secutions, he  came  forward  to  conduct  the  de- 
fence of  several  parties  indicted  by  the  con- 
stitutional association ;  and,  in  conjunction  with 
a  most  acute  and  learned  member  of  the  bar, 
now  filling  a  judicial  situation,  so  bafHcd  the 
prosecutors  by  objections  to  juries  summoned 
by  a  sheriff  who  was  a  member  of  the  asso- 
ciation, and  by  other  legal  obstacles,  as  to 
prevent,  we  believe,  the  conviction  of  any  of 
the  individuals  he  defended. 
The  origin  of  the  illness  which  brought  this 
from  among  the  Independents,  and  one  from  j  remarkable  man  to  an  earlv  grave,  at  the  age 
among  the  Baptists,  on  whom  the  reliance  of  1  of  forty-six,  is  not  known.  He  considered  Irim- 
heir  respective  bodies  could  be  placed.'  hi  J  self,  we  believe,  as  having  no  serious  complaint 
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until  the  year  1832;  aud  after  *  violent  at  Lick  mure  cheerful  thau  bis  readiness  to  undergo 
he  had  in  that  year,  he-so  Ear recovered  as  to  ;  It.    When  it  was  at  last  abandoned  at  Jmj: 


be,  oral  least  to  appear  in  the  enjoyment,  for  a  ,  Astlev  Cooper's  instance,  he  then  6rst. slated 
considerable  time,  of  tolerable  health.  Though  he  was  quite  sure  they  had  decided  rightly. 


symptoms  of  weakness  had  shewn  themuelfeB 
earlier,  they  were  not  thought  of  much  conse- 
quence by  medical  men.  The  complaint  how- 
ever, of  which  he  died,  had  taken  root  in 
1832,  if  not  earlier  j  and,  with  occasional  in- 
tervals, he  was  from  that  time  suffering  until 
his  death.  The  agonies  he  endured  were  most 
acute;  and  when  the  disease  was  not  slumber- 
ing, of  frequent  recurrence — and  certainly 
never  was  pain  more  stoically  home.  The 
chief  part  of  his  writings  above  enumerated 
were  composed  during  the  last  years  of  his 
life,  and  in  his  sick  room.  The  "  Book  of 
Rights"  was  one  of  these.  He  rarely  spoke 
of  his  sufferings,  but  in  the  preface  to  that 
book  he  alludes  to  them,  and  to  the  diversion 
of  thoughts  derived  from  his  occupation  in 
the  work.  For  two  or  three  of  his  last  years 
he  was  unable,  from  his  complaint,  to  pass  a 
whole  night  in  sleep,  ami  he  made  a  constant 
practice  of  getting  up  at  one  or  two  in  the 
morning  for  an  hour  or  two,  and  of  lightiug 
his  candle,  and  attending  to  his  studies. 

At  the  end  of  June  he  had  a  most  serious 
and  violent  attack,  which  lasted  some  days. 
After  this  attack  he  felt  clear  that  his  life 
would  not  be  much  prolonged;  and  on  re- 
covering a  little,  he  drew  instructions  for  a 
fuller  will,  and  set  about  making  more  com- 
plete  arrangements  than  he  had  before  made. 
He  wrote  to  one  of  his  partners  to  get  the 
will  completed  without  loss  of  time,  "  as  he 
was  then  more  fit  for  such  matters  than  he 
should  be  again :"  And  he  spent  his  time  be- 
tween intervals  of  pain,  in  going  over,  and 
tying  up,  and  endorsing  and  setting  down 
full  particulars  about  all  his  papers  and  af- 
fairs, and  in  writing  a  variety  of  letters,  to 
be  opened  after  his  death,  to  different  per- 
sons, on  matters  he  wished  attended  to,  or 
explaining  views  he  thought  important  to  be 
understood.  The  coolness  and  composure 
with  which  all  this  was  done  was  marvellous. 
He  settled  the  draft  of  a  long  will  as  if  it  had 
been  a  client's — had  parts  re-copied  and  al- 
tered after  it  was  ingrossed ;  and,  after  it  was 
signed,  wrote  two  codicils  with  his  own  hand, 
to  supply  little  matters  he  thought  it  best  to 
leave  expressed.  His  last  codicil  was  a  bequest 
of  the  printed  copy  and  of  the  manuscript  of 
his  translation  of  the  New  Testament  to  his 
wife.  When  this  was  finished,  he  meddled  uo 
further  with  business,  nor  wkh  those  more 
laborious  pursuits  which  to  him  were  always 
as  part  of  the  business  to  be  done.  But,  pre- 
paration having  been  the  work  of  his  whole 
previous  life,  he  waited,  in  quiet  expectation, 
for  the  most  mysterious  passage  in  the.  soul's 
history,  spending  his  time  in  cheerful  conversa- 
tion with  his  family  and  near  relation-,  all, of 
whom  he  had  requested  thenceforward  to  stay 
about  him.  Au  operation  was  thought  of  and 
nearly  determined  upon ;  and  though  he  had 
a  strong  secret  conviction  that  it  was  impos- 
sible he  should  survive  it,  nothing  could  he: 


For.  toe  last  three  weeks  he  waV  slowly 
sinking,  and  upon  the  morning  of  the  19th  of 
August  ceased  to  breathe — so  tranquilly  that 
the  precise  momeut  of  his  death  is  not  known, 
though  it  was  watched  for  by  his  brother  and 
attendants.  He  was  buried  at  the  New  Ceme- 
tery, Highgate.  Though  he  left  no  kind  of  di- 
rection, or  expressed  the  slightest  wish  on  the 


subject,  the  ceremony  was  arranged  with  as 
much  of  modesty  and  quietness  as  possible,  in 
accordance  with  what  most  certainly  would  have 
been  his  desire ;  for,  if  he  had  an  unpopular 
point  of  character,  it  was  his  reserve,  and  this  re- 
serve arose  from  a  disgust  and  loathing,  almost 
morbid,  of  any  thing  approaching  to  show  or 
ostentation.  Wide  as  his  acquaintance,  and 
even  influence  was,  it  is  to  this  point  in  his 
character  we  attribute  his  not  being  much 
more  publicly  and  extensively  known. 

His  great  generosity  should  be  mentioned. 
Though  careful  in  his  habits,  and  fully  aware 
of  the  value  of  money,  yet  in  matters  of  charity 
which  he  approved,  particularly  those  connected 
with  education,  he  was  most  liberal.  The  writer 
has  been  himself  a  party  to  many  applications 
to  him  for  aid  of  this  kind,  and  never  remem- 
bers his  not  giving  at  least  double  what  was 
asked  ;  and  many  requests  for  a  guinea,  he 
remembers  met  by  gifts  of  five.  Yet  so  unos- 
tentatious were  these,  that  he  is  very  sure  Mr. 
Taylor's  immediate  family  were  never  aware  of 
them. 

His  family  and  numerous  relations,  many  of 
them  themselves  distinguished  for  literature  or 
science,  were  greatly  attached  to  him,  aud 
proud  of  their  connection  with  him ;  and  this 
attachment  was  if  possible  increased  by  impor- 
tant professional  exertions  (not  necessary  to 
be  further  alluded  to)  which  he  made  for  one 
of  them  during  the  last  years  of  his  life. 

Mr.  Taylor  married  in  the  year  1823,  Ann, 
daughter  of  .).  Christie,  Esq.,  of  Hackney. 
He  has  left  a  widow  and  au  only  daughter 
surviving.  His  father  also  is  still  living,  though 
at  a  very  advanced  age.  He  had  realised  a 
haudsome,  though  not  excessive  fortune.  His 
executors  are  one  of  his  brothers,  a  pleader  of 
eminence  of  the  Inner  Temple,  (formerly  a 
pupil  of  his)  and  two  of  his  partners. 

He,  early  in  life,  entered  hunself  of  the  Inner 
Temple,  and  kept  his  terms.  It  was  we  be- 
lieve, a  few  years  ago,  his  intention,  had  his 
health  been  tolerably  good,  but  not  altogether! 
re  established,  to  have  been  called  to  the  bar 
by  way  of  retiring  from  practice ;  but  he  con- 
tinued till  his  death  a  member  of  that  class  of 
the  profession  which  he  had  first  entered,  and 
for  the  honour,  reputation,  and  interests  of 
which  he  felt  always  the  deepest  regard. 

We  must  now  close  this  memoir.  Though 
undertaken  at  the  request  of  the  conductor  of 
this  Journal,  and  of  a  few  leading  members  of 
the  profession,  old  friends  of  Mr.  Taylor,  d| 


airous,  of  having  some  record  of  his  life,  th 
.  writer  ahme  is  responsive  for  its  sentimgnf 
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axttJtft  fkuTts:  To  Mr.  Taylor's  memory,  it  is 
offered'  as  a  last  testimony  from  one  attached1 
to  Trim  for  twenty  years,  by  respect,  friendship, 
and  along  scries  of  important  Obligations,— 
a^d,  to  his  branch  of  the  profession,  as  sketch- 
ing, though  imperfectly,  the  character  of  one 
of  its  members,  whose  connection  was  to  if 
never  any  thing  but  a  matter  of  credit  and  ad- 
vantage, and  from  whose  name  it  can  gain 
nothing  but  honor. 

'nil  it-  ■  

n,  i|t! 

ai  M'lic  SUPERIOR  COURTS. 

»v«H  bin 
inbifjofji, 

ILnrti  Chancellor**  Court 

INJUNCTION. — SUIT  IN  A  FOREIGN  COURT. — 
JURISDICTION. 

A  suit  was  instituted  in  a  foreign  court  to  ad- 
«'  s  yndicate  on  real  property  ■within  Us  juris- 
diction. Another  suit  was  instituted  in  this 
country,  to  administer  a  wili,  and  carry  into 
effect  the  trusts  of  a  settlement  of  the  real 
i  1  property  in  the  foreign  country  ;  all  the 
parties  to  both  suits  being  within  the  juris- 
diction here.  An  injunction  was  granted 
to  restrain  the  parties  from  proceeding  in 
the  foreign  court,  without  denying  its  juris- 
diction to  decide  thesulject  in  dispute  there, 
on  the  ground  that,  as  this  Court  had  un- 
doubted jurisdiction  over  part  of  the  subject- 
' ' 1  matter  of  the  suit  and  over  the  parties,  all 
being  within  the  jurisdiction*  and  it  was 
probable  it  might  be  able  to  aojudicute  on 
the  whole  subject,  it  was  not  expedient  to 
allow  two  suits  to  proceed  to  decisions, 
which,  if  carried  oat  to  the  ultimate  resort, 
might  come  in  convict. 

Hugh  Mills  Bunbury,  lately  deceased,  an 
Englishman,  went  to  the  island  of  St.  Vincent, 
an  English  colony  subject  to  English  law,  in 
the  year  1788,  and  he  there  married  Miss  Cox, 
an  English  lady.  By  a  marriage  settlement, 
executed  in  contemplation  of  the  marriage  in 
)70\,  certain  plantations  with  the  slaves  there- 
on in  that  island  were  conveyed  to  trustees, 
in  trust  for  Mr.  Bunbury  for  lite,  remainder  to 
bis  said  intended  wife  for  life,  remainder  to  the 
children  of  the  marriage,  to  be  equally  divided 
between  them  at  twenty-one,  or  marriage.  In 
tjbe  year  1 796,  Mr.  Bunbury  was  appointed 
ordinance  storekeeper  in  Demerara,  a  Dutch 
colony,  then  recently  captured  by  the  English 
forces,  and  he  went  there  from  St.  Vincent, 
taking  with  him  his  wife  and  family,  but  still 
retaining  in  his  own  hands  the  plantations  and 
slaves  in  St.  Vincent.  Soon  alter  bis  arrival 
in  Demerar  ,  he  obtained  a  tract  of  land  which 
be  brought  into  cultivation,  and  called  "  the 
Devonshire  and  Devonshire  Castle  Planta. 
tjons  Mrs.  Bunbury  died  there  in  the  year 
)800,  leaving  two  children  of  the  marriage, 
Hugh  Mills  Bunbury  the  younger,  and  Lydia 
Jane,  now  the  wife  of  the  Count  De  Vigny,  a 
French  nobleman.  Mr.  Bunbury,  the  father, 
returned  to  England  with  his  said  children  in 
1812,  but  went  occasionally  afterward*  to  visit 


tb«J  property  In  8t.  Vincent  and  Demerara, 
which  he  continued'  to  manage  and  to  deal  with 
as  his  ow»  exelnsftely  up  to  the  time  of  bis 
death;  and 'in  the  year  1*22,  on  his  marriage 
with  Miss  Llltfe  in  this  country,  he  executed 
articles  of  agreement,  whereby  "he  covenanted 
to  vest  the  Demerara  plantations  in  trustees, 
subject  to  certain  existing  mortgages,  in  trust 
to  pay  Ids  said  Beeoud  wife  600/.  u-year  for 
pin-money,  and  subject  thereto  in  trust  lor 
himself  for  life,  and  to  raise  a  turn  of  30,000/., 
and  to  seenre  a  jointure  of  2000/.  a-year  to  his 
said  wife,  with  remainder  to  the  issue  of  that 
marriage,  &c.  He  reserved  to  himself  a  power 
of  appointment  over  the  30,000/.,  which  in  de- 
fault of  appointment,  was  limited  to  the  chil- 
dren of  both  his  marriages  in  equal  shares  ; 
with  power  to  him,  however,  to  extinguish  that 
charge  altogether,  which  power  he  afterwards 
exercised.  In  1832,  there  being  then  five 
children  of  the  second  marriage,  Mr.  Bunbury 
being  minded  that  the  Dutch  law,  which  pre- 
vailed in  Demerara,  would  interfere  with  his 
absolute  disposition  of  the  property  there, 
mane  his  will,  and  thereby  devised  to  his  chil- 
dren by  his  second  wife  one  moiety  of  his 
estates  in  Demerara,  subject  to  his  wile's  join- 
ture, and  conceiving  that  the  other  moiety 
would  go  by  that  law  in  equal  shares  to  all  his 
children,  he  confined  the  seventh  part  of  that 
moiety  to  each  of  his  seven  children  ;  and 
directed  that  the  slaves  &c.  comprised  in  the 
settlement  on  his  first  marriage  should  he  also 
equally  divided  among  the  seven.  He  after- 
wards made  several  codicils  to  his  will,  by  one 
of  which,  dated  in  October,  1833,  he  made 
provision  for  a  sixth  chiUL  then  born  of  the 
second  marriage;  and  after  reciting  that  he 
had  become  entitled  to  certain  compensation 
money  for  his  emancipated  slaves,  he  gave  the 
same  to  his  wife,  in  trust  as  to  2000/.  part 
thereof,  for  his  two  children  of.  his  first  mar- 
riage in  equal  shares,  with  remaiuder  to  their 
children  respectively ;  with  remainder  to  the 
children  of  his  second  marriage.  And  he  di- 
rected and  declared  that  if  the  children  of  the 
first  marriage  should  give  any  trouble  by  litiga- 
tion or  otherwise  to  his  wife,  whom  he  appoint- 
ed his  executrix,  in  the  disposition  of  his  estate 
and  effects,  the  bequests  made  to  them  should 
be  void.  The  testator  died  in  1838,  leaving 
the  two  children  of  the  first  marriage,  his  se- 
cond wife,  and  eight  children  by  her,  surviving 
him.  Soon  after  the  testator's  death,  Huyh 
Mills  Bunbnryand  the  Countess  de  Vigny,  the 
two  children  ot  the  first  marriage,  commenced 
a  suit  in  Demerara,  and  claimed  to  be  entitled 
in  right  of  their  mother  under  the  Jaw  of  that 
colony,  to  one  moiety  of  the  plantations  there, 
and  to  a  moiety  of  all  the  profits  of  the  planta- 
tions since  her  death ;  and  to  a  moiety  of  the 
slave  compensation  money ;  and  to  children*' 
parts  of  the  other  moiety  of  the  plantations, 
and  of  the  personal  estate  of  the  testator,  ac- 
cording to  the  law  of  Demerara.  The  children 
of  the  second  marriage  filed  their  bill  in  this 
court  against  the  executrix  and  the  trustees 
of  the  aettle men t  executed  on  her  marriage, 
and  against  Hugh  Mills  Bunbury,  all  of  whom 
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arc  residing  in  this  country,  and  also  agairat 
the  Count  and  Countess  de  Vigny,  who  are 
residing  in  France.  The  bill  prayed  that  the 
trusts  of  the  settlement  of  1822,  end  the  said 
will,  might  he  established  and  carried  into 
execution :  or  that  the  trusts  of  the  will  and 
codicils  might  be  carried  into  execution  with- 
out reference  to  the  settlement,  if  they  were 
inconsistent  therewith ;  and  the  bill  prayed 
for  an  account  of  the  proceeds  and  profits  of 
the  Demcrnra  plantations,  and  that  the  defen- 
dants H.  M.  Bunbury,  and  the  Count  and 
Countess  de  Vigny  might  be  restrained  by  in- 
junction  from  proceeding  with  their  suit  in 
Demerara,  and  lhat  a  manager  and  consignee 
of  the  estates  there  might  be  appointed,  &c. 
All  the  defendants  appeared  and  put  in  their 
answers  to  the  bill.  A  motion  was  made  on 
hehalf  of  the  plaintiffs  in  May  last  at  the  Rolls, 
for  an  injunction  to  restrain  the  defendants 
H.  M.  Bunbury  and  the  Countess  de  Vigny  and 
her  husband,  from  prosecuting  their  suit  in 
Demerara,  and  also  for  a  manager  and  con- 
signee of  the  estates  ;  aud  upon  the  plaintiffs 
and  the  defendant  their  mother  undertaking 
to  confess  judgment,  or  consent  to  any  order 
this  court  might  thereafter  make  respecting 
the  proceedings  in  Demerara,  the  Master  of 
the  Rolls  granted  the  application  on  both 
points,  pronouncing  an  elaborate  judgment  on 
the  various  questions  raised  in  the  arguments 
before  him. 

The  defendants  H.  M.  Bunbury,  and  the 
Count  and  Countess  de  Vigny,  now  appealed 
from  his  lordship's  order. 

The  Solicitor  General,  Mr.  Stuart,  and  Mr. 
G.  Turner  were  for  the  appellants ;  Mr.  Wig- 
ram,  Mr.  Burge,  and  Mr.  Loftus  Wigram,  were 
for  the  respondents ;  viz.  the  plaintiffs  in  the 
cause,  and  the  defeudant  Mrs.  Bunbury,  the 
executrix  ;  Mr.  Spence  was  for  the  trustees. 

The  points  of  the  arguments,  which  were  of 
great  length,  may  be  collected  from  the  follow 


prised  at  the  doubt  which  the  Master  of  the 
Rolls  is  said  to  have  entertained  as  to  the 
order  he  should  pronounce ;  but  £  am  satisfied 
that,  as  the  case  now  stands,  the  order  he  did 
pronounce  was  the  right  order.  There  fs  no 
doubt  of  the  jurisdiction  of  this  Court,  acting 
upon  the  person  here,  to  prevent  him  from  pro- 
ceeding in  a  foreign  court.  It  is  not  disputed 
that  it  is  constantly  done,  not  interfering  with 
the  foreign  court,  any  more  than  this  court 
interferes  with  the  Court  of  Queen's  Bench  ; 
but  acting  upon  the  persons,  and  prohibiting 
them  from  doing  that,  which  under  the  circum- 
stances the  court  thinks  they  ought  not  to  do. 
It  is  equally  certain  that  the  law  of  the  country 
where  the  land  is  situate,  is  the  law  which  is  to 
determine  the  right  of  the  parties  claiming  the 
succession  to  the  land ;  but  that  is  not  the 
question  in  discussion  between  these  parties. 
The  question  here  is  of  a  totally  different  cha- 
racter ;  the  short  state  of  the  case  being,  that 
the  father  of  these  two  families  having  married 
his  first  wife,  and  having  children  by  her, 
obtained  real  property  in  Demerara ;  having 
made  a  settlement  on  that  wife,  the  first  ques- 
tion which  arises  is,  what  is  the  effect  of  that 
settlement  ?  It  being  admitted  that  by  the  law 
of  Demerara,  the  Dutch  law,  though  the  law 
of  community .  of  goods  prevails,  the  parlies 
may  by  contract  and  settlement  preclude  them- 
selves from  being  bound  by  that  law,  and 
therefore  exempt  the  property  from  a  succes- 
sion according  to  that  law.  The  first  wife 
having  died  leaving  children,  the  father  after  a 
certain  time  married  again  and  had  a  second 
family,  aud  he  took  on  himself  to  deal  with  the 
property,  which  he  had  in  community  with  his 
first  wife,  as  his  own,  making  it  the  subject  of 
settlement  on  the  second  wife  and  family,  aud 
the  subject  of  disposition  by  his  will ;  and  the 
object  of  this  bill  is  to  have  the  property  ad- 
ministered according  to  the  disposition  made 
by  the  father,  either  under  the  settlement  on 
fog  judgment,  which  also  states  the  compli- 1  the  secoud  marriage,  or  under  the  will.  The 
cated  questions  in  the  cause.    Among  the  cases  !  children  of  the  first  marriage  meet  that  claim 


and  authorities  cited  by  the  counsel  on  both 
sides  were  the  following,  which  we  set  dowu  in 
chronological  order,  ami  not  in  the  order  they 


by  saying,  "  The  author  of  this  instrument  bad 
no  right  to  deal  with  a  portion,  at  least,  of  that 
property,  because  that  property  was  subject  to 


were  cited  -.—  JFIiite  v.  //«//,a  Kennedy  v.  Earl  the  law  of  Holland,  and  by  the  law  of  Holland 
of  Casselis*  Attorney  General  v.  Stewart ,c  Dal-  our  mother  was  entitled,  and  we,  who  are  her 


rumple  v.  Dalrymple,d  Harrison  v.  Gurney* 
fiushhy  v.  MundnyJ  Elliott  v.  Lord  MintoJS 


children,  claiming  in  her  right,  have  a  right  to 
the  division  of  the  property  according  to  the 


Beckford  v.  Kemble^  Ferquherson  v.  Seton,1  principles  applicable  to  the  law  of  community  i 
Martin  v.  Martin*-  Lord  Portarlington  v.  and  therefore,  though  the  father  exercised  or 
Soullty,1  Mr.  Justice  Storey,  on  the  Conflict  of  attempted  to  exercise  a  power  over  the  pro- 
Laws,  pp.  1  (51, 301,  361  and  4(13;  Mr.  B  urge's  perty,  he  had  no  right  so  to  do,  and  we  there- 
book  on  Foreign  Law,  passim,  and  a  late  case  tore  have  a  right  to  succeed  in  obtaining  poa- 
in  this  court,  not  reported,  relating  to  the  session,  and  to  have  the  enjoyment  of  that  por- 
estates  of  the  Duke  of  Broute  (Lord  Nelson) 
in  Italy. 

The  Lord  Chancellor — This  is  a  case  of  great 
difficulty  and  great  novelty,  and  I  am  not  sur- 


*  12  Ves.321. 
c  2Meriv.  143. 
eSrfiic  &  W.563 
s6  Madd.  16. 

•  5  Russ.  45. 


b  Swanst.  323. 
«*  2  Hagg.  Rep.  81. 
n  Madd.  297. 

*  1  S.&S.  7. 

*  2  Russ.  &  Myl.  53/ 
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tion  of  the  property,  which,  according  to  the 
law  of  community,  belonged  to  us."    The  first 


question  raised  is,  is  that  to  be  decided  accord- 
ing to  the  law  of  Holland,  or  have  the  parties 
by  contract  precluded  themselves  from  saying 
that  that  property  is  affected  by  that  law  ?  It 
comes  at  once  to  the  case,  on  which  no  one 
eutertains  any  doubt,  that  if  parties  contract 
for  land  in  Demerara,  this  Court  will  exercwe 
jurisdiction  and  decide  the  rights  of  the  parties, 
not  according  to  what  the  law  of  pe^era/a, 
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would  he  independently  of  the  contract,  hut 
what  the  law  is,  which  the  parties  have  made 
for  themselves,  by  the  contract  they  have  en- 
tered into  between  themselves.  It  comes  to 
this,  that  if  this  was  a  case  of  partnership,  to 
be  regulated  by  contract,  the  law  where  the  land 
was  situate  would  be  a  matter  quite  immaterial, 
except  as  it  might  create  great  difficulty  in 
carrying  the  contract  of  the  parties  into  effect : 
hut  still  the  rights  of  the  parties  as  far  as  they 
coald  l>c  carried  into  effect,  would  he  carried 
into  effect  according  to  that  which  they  them- 
selves have  arranged  as  between  themselves. 
The  rights  of  the  parties,  therefore,  depend  not 
on  the  law  of  the  country.  On  that  I  appre- 
hend there  could  be  no  doubt  if  the  question 
of  the  settlement  was  out  of  dispute,  at  any 
rate,  it  cannot  arise  till  that  preliminary  ques- 
tion is  disposed  of.  Have  the  parties,  or  have 
they  not,  made  a  law  for  themselves,  is  the  first 
question.  Certainly  this  Court  is  as  competent, 
wherever  the  parlies  are  situate,  to  decide  on  a 
question  of  that  sort  as  a  Demerara  court  can 
be ;  but  there  is  another  circumstance  in  this 
case.  It  is  admitted  as  to  another  question,  that 
this  Court  must  come  to  an  adjudication  as  to 
personal  property,  because  as  far  as  the  per- 
sonal  property  is  concerned,  it  is  not  in  dispute  : 
this  Court  must  administer  it,  and  therefore, 
in  order  to  enable  the  Court  to  administer 
it,  the  Court  must  adjudicate  on  that  very 
question,  which  will  decide  the  point  as  to 
whether  the  law  of  community  is  to  prevail  or 
not.  So  that  there  is  a  cause  pending  in  this 
Court,  and  which  this  Court  must  adjudicate 
on  the  question  of  foreign  law  ;  that  is,  adju- 
dicate on  the  question  of  the  settlement  ;  ou 
the  adjudication  of  which  the  question  of 
foreign  law  will  depend,  to  the  extent,  at 
least,  of  part  of  the  property  which  is  to  he 
administered.  Nothing  can  be  more  incon- 
venient when  this  Court  is  in  a  situation  to 


whole  subicct-matter,  part  of  which  is  ad- 
mitted to  be  necessarily  within  its  jurisdiction. 
It  is  true,  if  the  permitting  of  these  proceed- 
ings to  go  on  in  Demerara  would  enable  this 
Court  more  satisfactorily  to  dispose  of  the 
question  between  the  parties,  it  would  be  my 
duty  so  to  do,  and  there  might  be  good  reason 
for  "doing  that  which  was  done  in  Lord  Minto's 
case,  viz.  permitting  the  proceedings  to  go  on 
to  an  adjudication  in  the  Court  of  Session,  in 
order  to  ascertain  what  the  Scotch  law  was. 
In  one  view  of  this  case  there  is  no  necessity 
for  that  course.  If  it  is  found  that  the  settle- 
ment does  preclude  the  law  of  community, 
there  is  no  necessity  lor  inquiring  what  the 
law  of  Holland  would  be  as  to  the  law  of  com- 
munity; but  I  do  not  find  the  proceedings  in 
Demerara  are  at  all  calculated  to  bind  the 
rights  of  all  these  parties.  As  I  understand, 
it  is  a  proceeding  bv  which  the  children  of  the 
first  marriage  are  claiming  possession  of  land, 
not  against  the  children  of  the  second  mar- 
riage, with  whom  this  contest  is,  but  against 
those  who  arc,  under  the  instrument  executed 
by  the  father,  in  the  possession  of  that  estate. 
I  have  no  means  of  knowing,  nor  can  I  trust 
the  interest  of  the  children  of  the  second 
marriage  to  such  defence  as  those  parties 
might  think  proper  to  make;  and  whatever, 
therefore,  is  the  adjudication  of  the  Court 
of  Demerara  between  those  parties,  it  is  not 
possible  to  preclude  the  question  which  the 
children  of  the  secoud  marriage  may  think 
proper  to  raise  against  the  children  of  the  first 
marriage.  I  think  it  would  be  exceedingly 
inconvenient  to  adopt  a  course  which  might 
lead  to  a  different  adjudication  ou  the  same 
question  between  tribunals  which  have  no  con- 
troul  one  over  the  other.  So  that  if  this 
Court  were  to  proceed  and  adjudicate  on  the 
question,  which  will  be  the  primary  question 
to  he  decided,  and  decide  that  this  settlement 


make  it  absolutely  necessary  to  adjudicate  on  precludes  the  law  of  community  from  being 
a  principle,  than  not  to  be  "able  to  adjudicate  applied,  and  so  distribute  the  property  which 


on  the  whole  principle.  But  suppose  the 
Court  proceeds  so  far,  and  finds  the  law  of 
community  does  apply  to  this  case,  and  that 
the  parties  have  not  made  a  law  for  them- 
selves, and  taken  this  property  out  of  the 
principles  ol  the  law  of  community,  then  the 
Court  must,  as  far  as  the  personalty  is  con- 
cerned at  least,  make  those  inquiries,  and 
direct  those  accounts  to  be  taken  which  are 
necessary  in  order  to  ascertain  what  the  estate 
in  community  was.  I  think  it  would  be  a 
great  inconvenience,  almost  an  impossibility, 
and  contrary  to  all  the  principles  where  ac- 
counts and  inquiries  affect  a  mass  of  property, 
to  confine  the  adjudication  to  a  particular  de- 
scription of  property,  and  in  which  the  Court 


it  has  under  its  jurisdiction  according  to  the 
instrument  executed  by  the  father,  and  the 
Court  of  Demerara  should  adjudicate  pre- 
cisely the  reverse  with  regard  to  the  land,  and 
the  one  decision  goes  to  the  House  of  Lords, 
and  the  other  to  the  Privy  Council,  adverse 
decisions  on  appeal  may  take  place  upon  the 
very  same  question,  one  applicable  to  one  part 
of  the  property,  and  the  other  to  the  other. 
Sir  J.  Leuo/i,  in  one  of  the  cases  referred  to, 
saw  the  inconvenience  of  that,  and  said,  "  I 
will  not  permit  these  parties  to  go  on  in  the 
Court  of  Session ;  and  one  reason  is,  because 
as  the  matter  must  ultimately  be  disposed  of 
here,  and  as  this  Court  has  possession  of  the 
suliject-matter,  by  having  the  party  here  against 


cannot  do  justice  without  having  the  whole  whom  the  allegation  is  made,  he  ought  not  to 
under  its  jurisdiction.     For  these  reasons,  be  permitted  to  use  the  instrument  which  he 

ty  in  the  i  has  obtained.    If  I  p 


though  there  is  a  good  deal  of  novelty 
question,  and  the  rights  of  the  parties  I  think 
the  order  of  the  Master  of  the  Rolls,  as  pro- 
nounced, is  not  opposed  by  any  principle  of 
law,  or  any  principle  of  equity  :  it  is  not  En- 


permit  the  party  to  proceed 
against  the  land  in  Scotland,  there  may  be  a 
decision  by  the  Court  of  Session  one  way,  and 
by  this  Court  auother  way,  which  will  be  ex- 
tremely inconvenient."  In  this  case,  undoubt- 


terfermg  with  auy  foreign  jurisdiction;  it  isledly,  the  apprehension  of  that  inconvenience 
only  taking  to  itself  the  adjudication  of  the  ought  not  to  prevail,  provided  the  party  was 
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in  a  situation™  which  he  had arigfittb  say, 
"The  law  of  Deirterara  \4  t6  prevail,  and  J 
have  a  right  to  assert  my  title  according  to  the 
law  of  Deinerara."   But  when  I  find  the  case 
does  not  turn  on  the  Dutch  law,  in  the  first 
instance  at  least,  though  it  may  ultimately ; 
but  it  turns  on  a  preliminary  question  which 
this  Court  is  not  only  as  competent  as  the 
Court  of  Demerara  to  decide  upon,  hut  ac- 
cording to  the  position  of  the  parties,  much 
more  competent,  inasmuch  as  it  has  all  the 
parties  here,  I  think,  as  a  matter  of  discre- 
tion, it  would  be  exceedingly  inconvenient 
and  improper  to  allow  the  proceedings  to  go 
on,  involving  the  same  question  with  the 
chance  of  their  coming  to  opposite  conclu- 
sions.  For  these  reasons,  in  the  present  state 
of  the  case,  with  this  preliminary  question  ex- 
isting between  these  parties,  which  this  Court 
is  perfectly  competent  to  decide ;  and  which, 
if  decidedone  way,  will  prevent  the  necessity 
of  any  further  litigation  any  where,  I  am  of 
opinion  the  order  of  the  Master  of  the  Rolls 
is  the  right  order  to  pronounce.™ 

That  orderwas  therefore  affirmed,  the  costs 
to  be  costs  in  the  cause. 

Bunbury  v.  Bunbury. — Sittings  at  Lincoln's 
Inn,  June  19th  and  20th,  1839. 
bno<!  Mi  lo 



eomn  *«)  Court 

INTERPLEADER  ACT.— INFANT  CLAIMANT. 

The  Court  can  relieve  the  sheriff  under  the 
Interpleader  Act,  where  the  claimant  is  an 
infant. 

This  was  a  rule  obtained  on  behalf  of  the 
sheriff  under  the  Interpleader  Act. 

Petersdorff  shewed  cause,  and  contended 
that  the  claimant,  being  an  infant,  the  Court 
had  no  power  to  direct  an  issue,  for  she  could 
uot  be  compelled  to  obey  any  order  which 
might  be  made. 

Humfrey,  for  the  sheriff,  submitted  that  the 
6th  section  of  the  act  was  sufficiently  compre- 
hensive to  include  such  a  case  as  the  present. 
F.  V.  Lee  for  the  execution  creditor. 
Williams,  J. — I  do  not  see  that  there  is  any 
restriction  in  the  act  which  will  prevent  me 
from  directing  an  issue.  If  there  is  any  diffi- 
culty, it  arises  between  the  litigant  parties,  but 
the  sheriff  at  all  events  is  entitled  to  relief. 
The  terms  to  be  imposed  between  the  other 
parties  is  another  question. 

Issue  ordered.--CY«nW#<?  v.  Collins,  T.  T. 
1339.   Q.B.  P.  C. 


.  i 


to  In  answer  to  some  difficulty  expressed  by 
his  Lordship  of  carrying  into  effect  the  order 
of  the  Master  of  the  Rolls,  which  he  had  just 
affirmed,  inasmuch  as  the  children  of  the 
second  marriage,  plain ti0's  in,  this  suit,  were 
not  parties  to  the  suit  on  demurrer, 

Mr.  Burge  undertook  for  them  that  they 
should  be  made  parties  to  the  cause  in  De- 
merara pro  forma",  and  should  of  course  sub- 
mit to  any  order  this  Court  would  muke  on 
them. 


MISCONDUCT  OF  LAN  0M)RI>,r^B£*  9F 
.  ()  RENT,  imifl  fi  JB 

Where  a  landlord  of  furnished  apartmentsity 
his  men  misconduct  justifies  his  ten$}ni*in 
abruptly  quitting  his  house,  the  tenancy 
being  for  a  limited  period,  he  canntafa- 
cover  rent  for  the  whole  term,1  bnt  fbr^tfie 
ttme  only  during  which  there  urn  kn  ibetual 
occupation  of  the  apartment.  M  .ooieub 

Humfrey  had  obtained  a  rule  in  this  action 
calling  upon  the  defendant  to  shew  caUse'  Why 
there  should  not  be  a  new  trial.   It  "iym  Hm 
action  for  the  use  and  occupation  of  a  p^rk  <6]f  a 
furnished  house,  and  the  particulars  of  demand 
stated  a  special  contract  to  pay  a  sum  of  40/. 
for  six  months  from  the  25th"  of  March,  and 
credit  was  given  for  MA  paid  in  advance  and 
on  account  of  the  rent.   The  cause  was  tried 
by  Mr.  Serjeaut  Arahin,  when  it  was  admitted 
by  the  plaintiff's  counsel  that  he  could  not 
prove  the  special  contract,  and  evidence  was 
then  given  as  on  a  quantum  meritit,  and  it  was 
proved  that  the  defendant  occupied  the  lodg- 
ings from  the  12th  of  May  for  seven  weeks, 
when  in  consequence  of  some  disagreement 
between  the  plaintiff  and  defendant,  the  former 
refusing  to  allow  the  latter  to  light  a  fiirfe  to 
cook  some  fish  on  a  Sunday,  the  defendant 
said  that  he  should  quit  the  apartments.  „  The 
plaintiff  said  that  she  did  not  care,  for  that  she 
could  get  a  better  rent  for  them,  and .  ~tW 'de- 
fendant, having  stopped  one  week  longer.  Wfcnt 
away.  Evidence  was  given  that  the  apartments 
were  worth  2/.  per  week,  and  the  jnrWave 
1/.  19#.  Ad.,  which,  with  14/.  %d.  already  Jpdid, 
made  up  the  amount  due  at  that  rate. 

Gurney  and  Tyndale  now  shewed  carise  on 
behalf  of  the  plaintiff,  and  contended  that  the 
verdict  should  not  be  disturbed.  It  was  prbved 
that  the  lodgings  were  worth  2/.  a- week,  and 
the  conduct  of  the  plaintiff  in  putting  an  6nd 
to  the  tenancy  did  not  affect  the  question. 
The  plaintiff  was  not  so  bound  by  the  parti- 
culars of  demand  that  she  was  precluded  from 
proving  her  claim  on  a  quantum  meruit,  al- 
though she  could  not  prove  the  special  con- 
tr uct« 

Humfrey  and  James,  for  the  defendant, 
urged  that  the  defendant  by  the  plaintiff's 
misconduct  wrs  prevented  from  having  the  full 
use  of  the  apartments,  and  that  the  plaintiff 
was  not  entitled  to  recover  anything  beyond 
what  had  been  already  paid  to  her.  She  was, 
besides,  bound  by  her  particulars  of  demand, 
and  must  prove  the  contract  set  up  in  them. 
Holland  v.  Hopkins,  2  B.  &  P.  243;  Brecon  v. 
Smith,  1  A.  &  Ell.  488.  A  case  of  Duneombe  v. 
Daniel,  not  yet  reported,  was  also  referred  to. 

Cur.  adtK  vult. 
Coleridge,  J.— In  this  case  I  think  there 
should  be  no  rule.  It  cannot  be  doubted  that 
the  jury  have  taken  a  view  of  the  case  which, 
upon  the  evidence,  may  be  rights ;  An  nuncupa- 
tion of  eight  weeks  was  proved.  There  was 
evidence  which  would  warrant  them  in  esti- 
mating, that,  at  40*.  a-week,  14f.  8er.  had 
been  paid,  and  they  had  given  .a  verdict  for 
\l.  \9s.  4d.    But  it  is  said,  that  the  plaintiff  \ 
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counsel  opened  that  there  had  been  a  special 
contract  for  a  taking  for  six  months  absolutely 
at  a  given  sum,  and  that  the  plaintiff'*  par- 
ticulars shewed  that;  that  it  was  intended  to 
be  proved  that  she,  by  her  own  misconduct, 
determined  the  tenancy,  and,  therefore,  that 
~\ahe  was  entitled  to  nothing.  Assuming  thp 
premises  to  be  correct,  which  I  do  not  con- 
cede, I  am  not  prepared  to  absent  to  the  con- 
clusion. If  a  landlord  by  his  misconduct 
justifies  the  tenant  in  an  abrupt  departure 
during  a  tenancy  limited  to  a  specific  period, 
and  to  be  compensated  by  a  fixed  sum,  he  can 
I  neither  recover  the  whole  rent  upon  the  ori- 
ginal  contract,  nor  insist,  as  in  the  case  of  an 
ordinary  tenancy,  upon  the  want  of  notice; 
but,  if  he  ha«  been  paid  a  sum  for  the  actual 
t  jpccupation,  I  do  not  see  how  the  tenant  can 
recover  that  back ;  and,  if  after  the  misconduct 
the  tenaut  remain  for  any  time,  I  as  little  un- 
derstand how  he  can  refuse  to  pay  what  a  jury 
may  think  such  occupation  to  be  worth.  And 
that  is  the  present  case.  At  the  end  of  seven 
weeks,  the  misconduct  on  which  the  defendant 
relies  occurs,  but  he  has  previously  paid  what 
is  equivalent  to  the  occupation  up  to  that  time. 
He  remains  in  the  house  a  week  longer,  and 
the  jury  assess  upon  him  a  sum  which  they 
deem  proper  for  that  week's  occupation.  In 
this  way  of  viewing  the  case,  it  is  hardly  neces- 
sary to  consider  the  binding  effect  attributed 
to  the  opening  and  the  plaintiff's  particulars; 
j  ,  but,  I  may  say,  ihat  although  I  entirely  agree 
with  the  observation  said  to  have  been  made 
by  Lord  Denmnn  in  Duncnmbe  v.  Daniel,  with 
reference  to  the  facts  before  him,  and  think  his 
remark  both  true  and  important.  I  do  not 
agree  that  the  plaintiff  is  bound  to  stand  upon 
an  expressed  special  contract,  and  cannot  re- 
sort to  an  implied  one,  because  his  counsel  has 
■  Stated  such,  and  at  the  same  time  said  he  could 
not  prove  it.  And  with  regard  to  the  parti- 
culars, they  would  be  made  an  instrument  of 
great  injustice  if  they  were  held  to  have  so 
*  narrow  and  conclusive  an  operation  as  the  de- 
fendant's counsel  contended  for.  The  rule 
will  therefore  be  discharged. 

Rule  discharged. — Kirkman  v.  Jervis,  T.  T. 
Q.  B.  P.  C. 


DEBT  ON  BOND.— VARIANCE.— PLEA. 


-.  '  |  ■   

ill) I  9llJ  >_•••■ 

tiiJii    ,         exchequer  of  }3Ic,t£f. 

bnovod 

,M"  Ike  plaintiff*  declared  in  debt  on  a  bond  against 
the  defendant  as  W.  F.  B.,  sued  as  W.  B. ; 
the  defendant  pleaded  non  est  factum.  It 
was  proved  at  the  trial  of  the  cause  that  the 
,  bona  teas  executed  by  the  defendant  as  W. 
B.,  by  which  name  he  was  well  known  •• 
Held,  that  there  teas  no  variance,  and  that 
the  bond  teat  not  void,  and  that  the  objection 
was  not  available  under  the  plea  of  non  est 
factum^ 

Crowder  and  Jardine  shewed  cause  against  a 
rule  obtained  by  Erie,  for  setting  aside  the  ver* 
'  idjet  found  in  this  cau-e,  and  for  a  nonsuit, 
pursuant  to  leave  reserved.    It  was  an  action 


of  dt-bfi  on  hand,  nnd  the  declaration  com- 
menced as  folUws :— Thomas  Williams,  the 
plaintiff  iu  this  suit,  cotnplaius  of  William 
Francis  Bryant, .  the  elder,  sued  ns  William 
Bryant,  the  elder,  the  defendant  in  this  suit,  for 
that  whereas  the  defeudant  heretofore,  to  wit 
&c,  by  a  certain  writing  obligatory,  sealed  with 
his  seal,  acknowledged  himself  to  be  held  and 
firmly  bound  to  the  plaintiff,  &c."  The  defen- 
dant pleaded  nun  est  factum.  At  the  trial  of 
the  cause,  it  appeared  that  the  bond  was  exe- 
cuted by  the  defendant  in  the  name  of  William 
Bryant,  and  that  he  was  well  knewn  by  that 
name,  and  it  was  objected  on  the  part  of  the 
defendant  that  there  was  a  fatal  variance.  A 
verdict  was,  however,  found  for  the  defendant, 
and  the  present  motion  in  consequence  made, 
on  the  authority  of  the  cases  of  Field  v.  ff 'in- 
to to,  Cro.  liliz.  897 ;  Clark  v.  /stead,  Lutw. 
8U4  ;  and  Gould  v.  Barnes,  3  Taunt.  504. 

It  was  contended,  that  the  only  point  in 
isdue  was,  whether  the  defendant  executed  the 
bond,  and  by  his  appearance  he  admitted  that 
he  was  the  person  intended  to  be  named.  Any 
intendment  adopted  would  be  in  favor  of  the 
declaration,  and  therefore  as  the  name  of  Wil- 
liam was  admitted  to  be  the  christian  name  of 
the  defendant,  it  might  be  that  Francis  was 
adopted  by  him  after  the  execution  of  the  bond. 
It  was  admitted  that  in  all  deeds  which  operated 
without  livery,  the  name  of  the  party  must  ap- 
pear, in  order  that  there  might  be  a  designates 
persona ;  but  from  the  authorities  it  appeared 
that  the  christian  name  was  the  material  part 
of  the  description,  for  a  man  might  have  several 
surnames,  but  could  have  one  christian  name 
only.  Co.  Lit.  3,  a.  This  distinction  was  ad- 
verted to  iu  Perkins'  Profitable  Book,  tit  Grant, 
p.  38;  and  the  same  rule  laid  down.  So  also 
in  Roll.  Abr.  tit.  Faits,  3,  and  in  Com.  Dig. 
tit.  Fait,  £.  3.  In  Bac.  Abr.  tit.  Grants,  it  was 
said,  "  It  seems  the  better  opinion  of  the  books 
that  a  mistake  of  the  christian  name  will  vitiate 
the  grant,  as  where  the  grant  is  made  without 
any  christian  name  at  all,  or  where  a  wrong 
name  is  made  use  of,  as  Edmund  for  Edward  ; 
neither  can  the  party  be  declared  against  by 
his  right  name,  with  an  averment  that  he  made 
the  deed  of  bis  wrong  name,  for  that  would  be 
to  set  up  an  averment  contrary  to  the  deed, 
and  contrary  to  that  sanction  allowed  by  law 
to  every  solemn  coutract ;  and  therefore  if  he 
be  impleaded  by  the  name  in  the  deed,  he  may 
plead  that  he  is  another  person,  and  that  it  is  not 
his  deed,  but  a  mistake  in  the  surname  dues  not 
vitiate  the  grant,  because  there  is  no  repug- 
nancy that  a  person  should  have  two  different 
surnames,  so  that  he  may  be  impleaded  by  the 
name  in  the  deed,  and  his  real  name  brought  in 
by  an  alias,  and  then  he  cannot  deny  the  name 
in  the  deed  because  he  is  estopped  to  say  any- 
thing contrary  to  his  own  deed."  The  same 
rule  of  law  was  recognized  by  Gilbert  C.  B.  in 
his  treatise  on  the  Common  Pleas,  p.  176,  in 
speaking  of  the  jury  process :  and  the  same  dis- 
tinction between  a  christian  and  surname  was 
drawn  in  the  Year  Books ;  3  Hen,  6.  25  pi.  <> ; 
33  Hen.  (',  l'Jfi ;  Fitzp.  Abr.  Graunt  23 ;  Ponton 
v.  Chowles,  Moor  8<J7 ;  Diephj  v.  Sprat t,  Cro. 
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Kliz.  57;  Humble  v.  Glover,  ib.  328.  The 
reason  given  for  this  distinction  was  stated  in 
Button  v.  Wigktman,  Poph.  57,  to  be  that 
4<  anciently  men  took  most  commonly  their 
surnames  from  their  places  of  habitation,  es- 
pecially men  of  est.tte ;  and  artisans  often 
took  their  names  from  their  arts."  The  cases 
on  whose  authority  the  rule  had  been  obtained 
all  came  within  the  rule  laid  down  iu  Gould  v. 
Barnes.  The  defendant  In  that  case,  Joseph 
Humes,  entered  into  a  bond  by  names  of 
Thomas  Barnes,  and  it  was  held  that  a  decla- 
ration against  him  by  his  right  name,  statimr 
that  he  by  his  wrong  name  executed  the  bond 
was  bad ;  but  if  the  defendant  had  been  sued 
by  the  name  in  the  bond,  he  could  not  have 
pleaded  the  other  in  abatement,  for  it  might 
have  been  replied ;  that  he  was  as  well  known 
by  the  one  name  as  the  other,  and  the  bond 
would  have  been  evidence  of  that  fact.  The 
cases  of  Clarke  v.  /stead,  Hyckman  v.  Sholbolt, 
Dyer  279,  b.  Field  v.  IVinslow,  and  Evans  v. 
King,  Willes  554,  were  all  decided  on  the 
same  principle.  The  objection  raised  however 
was  not  available  under  the  plea  of  non  est 
factum  ;  for  since  the  rule  of  H.  T.  4  VV.  4,  s. 
U,  that  plea  denied  only  the  execution  of  the 
instrument  in  point  of  fact. 

Eric  and  Ball,  contra.— -The  plaintiff  should 
have  declared  against  the  defendaut  by  the 
name  iu  which  he  executed  the  bond  ;  for  the 
rule  was  clearly  established  that  if  a  party  exe- 
cuted a  deed  by  a  name,  he  was  estopped  from 
denying  that  it  was  his  true  name.  fVutkins 
v.  Oliver,  Cro.  Jac.  558  j  Maly  v.  Shepheard, 
Cro.  Jac.  640;  Linch  v.  Hook,  6  Mod.  255  ; 
Reeves  v.  Salter,  7  B.  &  0.  486.  The  sugges- 
tion that  Francis  was  a  surname  should  have 
been  made  at  the  trial,  as  it  was  entirely  a 
question  for  the  jury,  and  evidence  might  have 
been  given  which  would  have  satisfactorily 
rebutted  such  a  supposition.  With  regard  to 
the  plea,  it  was  urged  that  the  new  rules  did 
not  require  the  defence  to  be  specially  pleaded, 
and  that  the  plea  here  on  record  put  in  issue 
the  execution  of  the  bond  by  the  person 
charged  in  the  declaration. 

Cur.  adv.vult. 

At  the  Sittings  after  Term, 

Parke,  B.,  delivered  the  judgment  of  the 
Court.  The  Court  are  of  opinion  that  this 
rule  should  be  discharged.  Several  authorities 
were  cited  for  the  defendant,  from  which  it 
appears  to  be  a  settled  point  that  if  a  declara- 
tion against  a  defendant,  who  has  but  one 
christian  name,  as  for  instance,  Joseph,  states 
that  he  executed  a  bond  by  another  name,  sup- 
pose that  of  Thomas,  and  there  be  no  averment 
to  explain  the  difference,  us  that  he  is  known 
by  the  latter  name,  the  declaration  will  be  bad 
either  on  demurrer  or  iu  arrest  of  judgment 
after  issue  joined  on  the  plea  of  non  est  factum. 
The  reason  u,  that  in  aUbopds,  deeds,  or  other 
instruments,  the  effect  of  which, re*ts  on  the 
instrument  itself  and  does  uot  derive  its  etfi. 
cacy  from  livery  or  any  other  uwttcri  m  pqi*, 
there  must  on  the  face  of  the,  instrument  |b$  ,ti 
sufficient  designation  personarum,  which,  in  the 
case  of  ordinary  persons,  is  by  name.  Many 


authorities  were  cited  by  Mr.  Jardine,  several 
of  which  are  to  be  found  in  Sheppard's  Touch- 
stone 233-4,  one  of  which  iu  particular,  that  of 
Evans  w.  King,  shews  that  a  man  cannot  have 

two  different  christian  names,  nor  indeed  can 
he  properly  speaking;  but  on  the  other  band, 
it  is  equally  certain  that  at  the  present  day  a 
person  may  sue  or  be  sued  by  auy  name  ac- 
quired by  usage,  adoption,  or  otherwise ;  for 
although  there  is  this  case  in  V'in.  Abr.  Mis- 
nomer, c.  12,7,10,3.  '  Defendant  pleaded 
that  he  was  baptized  by  the  name  of  Micha, 
not  Michael ;  plaintiff  replies  that  he  is  known 
as  well  by  the  name  of  Michael  as  Micha. 
Demurrerj  because  he  ought  to  have  traversed 
that  he  was  baptized,  and  not  that  he  was 
known  by  one  name  and  not  the  other,  for  a 
man  cauuot  have  two  christian  names,  and 
judgment  was  given  for  the  defendant,"  yet 
if  a  person  be  known  by  any  improper  name, 
by  that  name  he  may  be  sued.  We  do 
not  rest  only  upon  the  modern  practice,  for 
this  doctrine  is  in  accordance  with  the  most 
ancient  authorities.  Bracton,  188  b.;  Com. 
Dig.  Fait.  E.  3 ;  Roll.  Abr.  vol.  2,  p.  43,  tit. 
"  Graunts,"  B. ;  46  Edw.  3,  fol.  22.  If  a 
party  may  be  sued  by  an  improper  name,  why 
may  not  that  name  be  considered  a  sufficient 
designation  in  a  bond  ?  It  does  not  follow 
that  the  question  would  have  been  the  same  in 
Gould  v.  Barnes,  if  it  had  been  averred  on  the 
face  of  the  declaration  that  the  party  was  known 
as  well  by  one  name  as  the  other.  There  is 
no  authority  for  saying  so.  Still  less  does  it 
follow  that  where  a  man  has  two  names,  and 
is  declared  against  as  here,  that  under  the 
plea  of  non  est  factum,  where  the  difference  of 
name  does  not  appear  on  the  record,  and  evi- 
dence is  given  by  his  being  known  by  that 
name,  no  case  has  been  cited,  nor  do  we  know 
of  auy  to  establish  that  the  instrument  will  be 
void.  In  Hyckman  v.  Shotbolt,  the  name  of 
the  obligor  was  written  in  the  boud,  John, 
instead  of  William,  by  mistake,  but  it  whs 
signed  with  the  name  of  William.  In  the  ab- 
sence of  authorities,  and  relying  on  the  law  of 
misnomer  in  actions  as  it  is  now  settled,  we 
think  that  the  bond  is  not  void,  whether  Fran- 
cis be  the  first  or  christian  name,  or  a  family 
name.  The  Court  wish  to  add,  that  even  if 
the  objection  were  valid,  it  could  not  be  avail- 
able under  the  plea  of  tun  est  factum. 

Rule  discharged. —  Williams  v.  IV .  F.  Bry- 
ant, sued  us  fV.  Bryant,  T.  T.  1839.  Excheq. 


THE  EDITOR'S  LETTER  BOX. 


It  appears  clear  that  A.  B.  B.,  whose  articles 
will  not  expire  till  February,  cannot  be  ex- 
amined in  Hilary  Term. 

The  letter  of  "  An  old  Solicitor,"  on  Legal 
Examination  Distinctions,  is  under  considera- 
tion. '  ■•■»'.  ■■> 

The  corrections  for  the  Legal  Almanac  have 

been  received. 
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Pertinct,  et  nescire  malum  est,  agitanius. 

IIOKAT. 


PRIVATE  BUSINESS 

OP  TUB 

HOUSE  OF  COMMONS. 


Wr  recently  stated  the  Second  Report  from 
the  Select  Committee  on  the  Private  Pusi- 
ncs.1:  of  the  House  of  Commons,  (seep.  331, 
ante ,)  and  now  proceed  to  state  the  sub- 
stance of  Mr.  Tyrrell's  views  on  this  sub- 
ject,  as  comprised  in  his  letter  to  the  Com- 
mittee, and  his  subsequent  evidence.  In 
consequence  of  the  vast  number  of  private 
bills  brought  before  Parliament  every  session, 
and  which  are  conducted  by  the  members  | 
of  the  profession,  the  proposed  alterations  are 
of  great  importance  to  the  majority  of  our 
readers. 

The  Select  Committee  having  recom- 
mended some  new  forms  of  bills  to  be  pre- 
pared, these  bills,  with  tht.  report-*  of  Mr. 
Booth  and  Mr.  Symonds,  in  reference  to 
the  plan  on  which  they  had  been  framed, 
were  laid  before  Mr.  Tyrrell  for  his  opinion, 
and  we  extract  the  following  from  his  letter. 

"The  bills  which  have  been  prepare*!  ap- 
pear to  me  to  contain,  but  very  much  simpli- 
fied and  improved  in  language  and  arrange- 
ment, the  sets  of  provisions  usually  inserted  in 
the  different  classes  of  private  arts  mentioned 
in  Mr.  Booth's  report.  Such  provisions,  how- 
ever, are  in  many  respects  inadequate  for  the 
purposes  for  which  they  are  intended,  and  oc- 
casion great  difficulties  in  carrying  into  execu- 
tion the  acts  of  parliament  in  which  they  are 
contained.  Many  questions  which  have  arisen 
upon  them  have  become  subjects  of  litigation, 
and  much  more  numerous  classes  of  cases  in 
which  defects  have  been  discovered  are  known 
to  couusel,  who  have  been  resorted  to  for  ad- 
vice respecting  the  proper  construction  of 
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doubtful  and  inconsistent  clauses,  and  the  best 
means  of  obviating  the  difficulties  of  giving 
etlect  to  the  powers  intended  to  be  granted  by 
them.  Private  acts  are  usually  prepared  in 
gceat  haste,  and  are  seldom  framed  by  compe- 
tent persons.  The  parties  by  whom  they  are 
obtained  are  anxious  to  get  their  undertaking 
established  by  Parliament,  and  care  but  little 
about  the  forms  in  which  the  necessary  powers 
are  given  to  them.  Often  they  are  not  aware 
of  the  importance  of  having  their  bill  well 
drawn,  and  if  they  were,  they  would  probably 
object  to  incur  the  delay  and  expense  necessary 
for  that  purpose.  The  progress  of  the  bill  is 
facilitated  by  copying  the  clauses,  however 
loose  and  imperfect,  of  former  acts;  because 
such  arts  can  be  produced  as  precedents  in 
committees  to  prove  that  the  same  privileges 
have  been  granted  to  other  parties ;  and  the 
L  >rd  who  is  chairman  of  the  committees  of  the 
House  of  Lords  very  properly  discourages  a 
variety  of  ditierent  forms  in  bills  of  the  same 
class.  From  these  causes,  most  of  the  sets  of 
clauses  are  copied  from  those  contained  in  the 
first  act  for  a  similar  purpose,  without  any 
other  improvement  than  the  addition  of  a  few 
words  or  clauses  to  correct  some  notorious 
defeets.  At  present,  when  difficulties  arise  in 
carrying  the  powers  of  an  act  into  execution, 
the  parties  who  obtained  it  have  no  one  to 
blame  ;  and  they  are  usually  willing  to  adopt 
any  circuitous  means  of  getting  rid  of  the  dif- 
ficulty, or  to  risk  the  danger  of  leaving  their 
proceedings  open  to  objection,  raiher  than 
incur  the  expense  of  another  act  to  amend 
their  powers. 

"  If  the  bills  which  have  been  prepared  were 
adopted  in  their  present  form,  it  would  be 
obviously  a  great  improvement  upon  the  pre- 
sent mode  of  passing  private  acts;  but,  in  con- 
sequence of  the  imperfections  of  the  clauses, 
they  would  not  be  satisfactory  to  the  public, 
and  would  bring  discredit  on  the  persons  em- 
ployed in  framing  them,  and  it  would  after- 
wards be  necessary  to  correct  the  errors  and 
supply  the  defects,  either  as  those  in  the  Gene- 
ral fnclosure  Bill  have  in  some  respects  been 
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corrected  and  supplied,  by  additional  clauses 
in  the  special  acts,  or  by  new  acts  to  repeal 
and  amend  the  general  acts. 

I  am  therefore  desirous  to  decline  the  refer- 
ence with  which  I  have  been  honoured,  unless 
the  measures  are  to  be  framed  in  the  most  com- 
plete and  effectual  manner ;  and,  to  accom- 
plish this  object,  it  appears  to  me  that  many  of 
the  provisions  proposed  to  be  inserted  in  the 
general  bills  ought  to  be  entirely  re-modelled, 
and  that  much  more  is  required  than  the  revi- 
sion and  correction  of  the  bills  which  are  con- 
templated by  the  committee. 

"  I  should  also  feel  incompetent  to  perform 
so  important  a  work  without  having  the  occa- 
sional assistance  of  other  persons,  particularly 
that  of  a  member  of  the  common  law  bar, 
practically  acquainted  with  the  difficulties 
which  have  occurred  on  trials  before  juries, 
and  other  common  law  proceedings  under  pri- 
vate acts;  and  also  that  of  one  or  more  Scotch 
lawyers,  with  reference  to  the  provisions  re- 
lating to  Scotland. 

"  It  also  appears  to  me  that  the  proposed 
measures  cannot  be  effected  in  a  complete 
manner,  without  taking  into  consideration  all 
the  different  classes  of  private  bills  ;  for  other- 
wise some  of  the  general  acts  would  not  be 
applicable  to  private  acts  to  which  they  ought 
to  extend ;  for  instance,  the  Lands  Acquisition 
Act  contains  two  sets  of  provisions,  the  first  to 
authorise  the  purchase  of  land  which  is  in  set- 
tlement or  subject  to  trusts,  or  of  which,  from 
some  other  cause,  a  conveyance  cannot  be 
obtained,  by  empowering  tenants  for  life  or 
other  persons  having  limited  interests,  to  sell 
and  convey  it,  and,  at  the  same  time  to  protect 
the  interests  of  all  other  parties,  by  requiring 
that  the  purchase-money  shall  be  invested  un- 
der the  direction  of  the  Court  of  Exchequer  in 
the  purchase  of  another  estate  to  be  settled 
in  a  similar  manner ;  and  the  second,  to  enable 
the  parties  to  whom  the  execution  of  the  act 
is  intrusted  to  take  the  land  when  the  owner, 
whether  absolute  or  capable  of  selling  under 
the  act,  refuses  to  sell  or  is  unknown.  Both 
sets  of  provisions  form  part  of  every  railway, 
canal,  and  other  act  requiring  the  use  of  speci- 
fied lands;  but  the  first  set  only,  which  consists 
of  more  clauses  than  the  second,  is  usually 
contained  in  acts  for  establishing  gas  and  water 
companies,  and  in  acts  for  gaols,  town-halls 
and  market-places,  and  in  several  other  acts. 
The  benefit  of  the  general  measure  should  be 
extended  to  all  such  acts,  and,  for  that  pur- 
pose, the  two  sets  might  be  contained  in  sepa- 
rate acts,  or  it  might  be  declared  that  the  se- 
cond set  of  powers  might  be  referred  to  in  the 
special  act  by  the  words  "  compulsory  powers," 
and  then  in  every  special  act,  to  which  only 
the  first  set  would  be  applicable,  it  would  be 
sufficient  to  declare  that  the  Lands  Acquisition 
Act,  except  the  compulsory  powers,  should 
form  part  of  such  act. 

"  In  answer  to  your  request,  that  I  should 
state  the  time  which  would  probably  be  required 
to  frame  a  complete  set  of  general  bills,  it  is 
I  think,  impossible  that  such  a  work  could  be 
performed  in  less  than  six  mouths.  Those 


who  are  unaccustomed  to  the  task  are  unable 
to  estimate  the  amount  of  labour  and  patience 
required  to  enable  even  the  most  experienced 
conveyancers  to  prepare  new  clauses  in  a  satis- 
factory manner.  On  account  of  the  imperfec- 
tion of  language,  it  is  very  difficult  to  frame  a 
clause  upon  which  no  question  of  construction 
can  be  raised,  and  it  is  impossible  for  those 
who  have  had  the  greatest  practice  to  foresee 
every  case  to  which  it  may  relate.  It  very 
rarely  happens  that  a  clause  is  drawn  in  the 
first  instance  in  a  perfect  manner,  and  it  is 
necessary  to  consider  whether  it  includes  every 
possible  circumstance  which  ought  to  be  pro- 
vided for,  and  to  take  great  care  that  it  may 
not  affect  some  case  to  which  it  is  not  intended 
to  apply.  It  is  frequently  necessary  to  re-draw 
the  clause  entirely,  and  sometimes  it  is  re-drawn 
several  times.  I  take  the  liberty  of  attempting 
to  correct  an  impression  which,  from  the  evi- 
dence given  before  the  Committee  on  Private 
Bills,  appears  to  be  entertained,  that  any  law- 
yer accustomed  to  consider  the  legal  construc- 
tion of  words  is  fully  competent  to  frame  an 
Act  of  Parliament.  I  venture  to  assert  that 
those  who  have  not  been  accustomed  to  the 
task  do  not  feel  the  difficulty  of  it,  do  not 
bestow  upon  it  sufficient  time  and  considera- 
tion, and,  for  want  of  practice,  do  not  foresee 
many  questions  which  are  likely  to  arise.  It 
is  well  known  that  many  Judges  who  have 
been  most  distinguished  for  deciding  questions 
of  construction  have  failed  when  they  have 
attempted  any  legal  composition.  The  wills 
which  several  of  them  have  drawn  for  them- 
selves have  been  the  subject  of  litigation.  Lord 
Eldon,  in  drawing  the  will  of  the  Duchess  of 
Brunswick,  left  one  of  the  principal  provisions 
of  it  ineffectual  in  consequence  of  an  inaccurate 
expression,  and  he  took  care  to  have  his  own 
will  drawn  by  a  conveyancer.  Lord  Tenterden 
took  considerable  pains  in  framing  three  sta- 
tutes, 9  Geo.  4,  c.  14,  2  &  3  Will.  4,  c.  100, 
and  3  &  4  Will.  4,  c.  71,  and  numerous  ques- 
tions have  arisen  upon  all  of  them,  and  occa- 
sioned considerable  litigation  ;  while  upon  the 
Act  for  the  Abolition  of  Fines  and  Recoveries, 
3  &  4  Will.  4,  c.  74,  drawn  by  iMr.  Brodic, 
which  is  in  daily  operation,  and  has  effected  a 
saving  of  ex  pence  to  the  amount  of  at  least 
100,000/.  per  annum  in  the  transfer  of  real 
property,  but  very  few  questions,  and  those  but 
of  trifling  importance,  have  occurred.  Mr. 
Brodie  bestowed  the  labour  of  more  than 
six  months  in  drawing  that  act,  and  although 
it  relates  to  abstruse  parts  of  the  law,  the 
clauses  and  arrangement  are  so  clear  and  sim- 
ple that  it  is  impossible  to  misunderstand  any 
part  of  it ;  and  most  of  the  questions  which 
have  arisen  upon  it  have  been  occasioned  by 
cases  which  had  not  been  foreseen. 

"  In  accordance  with  your  wish  that  I  should 
state  the  views  which  I  entertain  4  of  the 
manner  in  which  these  bills,  and  indeed  the 
entire  series  of  measures  of  which  they  form 
part,  ought  to  be  proceeded  with,*  I  beg  leave 
to  offer  the  following  suggestions  : — 

"  That  it  .should  be  referred  to  one  or  more 
conveyancers,  together  with  Mr.  Booth  and 
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Mr.  Symonds,  to  frame  the  whole  scries  of 
general  bills,  with  such  special  bills  as  shall  be 
necessary,  in  such  manner  as  they  shall  think 
most  expedient ;  and  that  power  should  be 
given  them  to  call  in  occasional  advice  or  as- 
sistance, when  they  may  require  it,  with  respect 
to  such  parts  of  the  subject  as  they  do  not 
thoroughly  understand.  The  course  which  I 
think  it  most  probable  they  would  adopt  would 
be,  first,  to  collect  copies  of  all  the  private  acts 
which  have  been  passed  during  a  few  of  the 
last  years,  and  to  class  them,  and  ascertain  in 
how  many  of  the  classes  the  same  clauses  are 
contained.  They  will  then  be  able  to  deter- 
mine the  different  sets  of  provisions  which  it 
will  be  most  advisable  to  make  the  subjects  of 
separate  general  acts.  Afterwards,  from  their 
own  experience,  the  law  reports,  and  other 
sources  of  information,  they  will  ascertain  the 
questions  and  difficulties  which  have  arisen 
upon  any  of  the  provisions,  and  determine  the 
best  means  of  removing  them ;  and  finally, 
they  will  re-draw,  or  correct  and  complete,  in 
as  perfect  a  manner  as  the  greatest  care  and 
consideration,  with  such  further  advice  as  they 
may  obtain,  will  enable  them  to  do,  the  clauses 
to  be  contained  in  the  several  bills. 

"  In  conclusion,  I  beg  leave  to  state  some 
considerations  which,  in  addition  to  the  advan- 
tages mentioned  in  Mr.  Booth's  report,  appear 
to  me  to  render  it  of  great  importance  to  the 
public  that  the  proposed  measures,  or  some  of 
them,  should  he  carried  into  effect.  Almost 
every  purchase  made  by  a  railway  or  other 
company  includes  more  land  than  is  required 
for  the  purposes  of  the  undertaking,  and  the 
residue  is  re-sold  under  the  powers  of  the  act. 
Whenever  land  is  purchased  from  a  tenant  for 
life  or  other  person  who  is  unable  to  sell  it 
without  the  authority  of  the  act,  the  purchase 
money  is  laid  out,  in  pursuance  of  the  clauses 
in  the  act,  in  the  purchase  of  some  other  es- 
tate, which  is  settled  in  the  same  manner. 
Uuder  one  or  other  of  these  provisions  a  con- 
siderable part  of  the  land  in  the  kingdom  is 
now  held  ;  and,  in  a  few  years,  a  much  greater 
part  of  it  will  be  held  under  titles  which 
depend  upon  powers  in  private  acts  of  Parlia- 
ment.   If  such  powers  had  been  contained  in 
a  general  act,  they  would  be  known  to  every 
lawyer,  and  occasion  but  little  difficulty;  but, 
at  present,  in  order  to  show  in  every  case  that 
the  directions  of  the  particular  private  act  have 
been  strictly  adhered  to,  it  is  considered  ne- 
cessary to  recite  the  clauses  of  the  act  in  the 
conveyances,  and  to  set  them  out  in  the  ab- 
stracts of  title,  and  thereby  the  expences  of  the 
transfer  of  the  laud,  and  the  trouble  of  the 
counsel  who  have  to  advise  on  the  title  to  it, 
are  considerably  increased. 

"  The  legal  mode  of  transferring  shares  in 
railway  and  other  companies,  and  the  evidence 
necessary  to  maintaiu  a  title  to  them,  depend 
upon  the  clauses  in  the  private  act  of  the  par- 
ticular company,  and  such  clauses  differ  con- 
siderably in  different  acts ;  it  is  therefore  im- 
possible that  the  laws  by  which  this  description 
of  property  is  governed  can  be  known  to  the 
public,  or  even  to  the  brokers  who  are  agents 


of  the  persons  who  purchase  the  shares  ;  op- 
portunities are  consequently  afforded  for  fraud. 
In  some  cases,  a  purchaser  accepts  a  mere  de- 
livery of  the  certificates  of  the  shares,  which 
gives  no  title,  and  it  frequently  happens  that 
the  title  of  a  derivative  owner  depends  entirely 
upon  the  honesty  of  the  original  proprietor  of 
the  shares.  So  large  a  part  of  the  capital  of  the 
country  is  now  invested  in  shares  of  this  de- 
scription, that  the  mode  of  transferring  them, 
and  the  laws  relating  to  them,  ought  to  be  as 
uniform  and  as  well  kuown  as  the  laws  relat- 
ing to  real  or  funded  property. 

"  There  are  other  provisions  in  private  acts 
which  affect  the  public  at  large,  and  it  appears 
to  me  that  all  laws  (except  such  as  are  not 
confined  in  their  operation  to  the  persons  to 
whom  privileges  are  given  by  private  acts) 
should  be  contained  in  general  and  public 
acts. 

"  It  may  be  thought  worthy  of  consideration 
whether  it  would  not  be  advantageous  to  ex- 
tend the  provisions  in  the  proposed  general 
acts  to  all  future  proceedings  under  private 
acts  already  passed,  in  which  provisions  for 
similar  purposes  are  contained  ;  and  if  so  ex- 
tensive a  measure  were  not  approved  of,  there 
could  not,  I  apprehend,  be  any  objection  to 
give  to  companies  established  under  existing 
acts,  with  the  consent  of  a  large  majority  at  a 
general  meeting,  and  after  proper  advertise- 
ments, the  power  of  adopting,  with  respect  to 
future  transactions,  the  provisions  of  the  ge- 
neral acts,  instead  of  those  in  their  own  private 
acts." 

Mr.  Tyrrell  was  afterwards  examined  by  the 
Committee,  and  we  extract  the  following  from 
his  evidence :  He  was  requested  to  state  to 
the  committee  auy  observations  explaining  his 
views. 

"  I  regret  (he  said)  that  I  was  obliged  to  write 
that  letter  without  being  able  to  give  to  the  sub- 
ject the  fuli  <  onsideration  which  it  required, 
being  at  the  time  unwell,  and  harrassed  with 
business  of  more  than  ordinary  pressure.  Feel- 
ing much  interest  in  the  subject,  I  have  since 
investigated  it  more  fully,  and  am  sorry  to  say 
that  I  have  found  the  task  of  completing  the 
proposed  series  of  general  bills  to  be  one  of 
much  greater  magnitude  and  difficulty  than  I  had 
anticipated.  The  number  and  variety  of  classes 
of  private  bills  are  greater  than  1  supposed 
them  to  have  been,  and  much  consideration 
will  be  required  in  determining  the  provisions 
which  will  be  most  proper  for  those  cases 
which  are  now  unprovided  for,  and  also  for 
those,  the  present  provisions  for  which  are 
defective  or  objectionable.  I  trust  that  I  shall 
not  be  deemed  impertinent  in  adding,  that, 
considering  the  importance  and  the  nature  of 
the  proposed  measures,  it  appears  to  me  to  be 
highly  desirable  that  they  should  be  introduced 
with  the  sanction  or  concurrence  of  some  of 
the  members  of  the  House  of  Lords.  Thy 
forms  of  private  bills  have  been  more  con- 
sidered in  the  House  of  Lords  than  in  the 
House  of  Commons,  and  the  proposed  m" 
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sures  will  supersede  many  of  tte  /Staiuling 
Orders  of  the  Upper  House.  I  will  also  ven- 
ture to  observe,  that  the  jurisdiction  wMch 
Lord  Shaftesburv  has  so  long-  exercised  with 
respect  to  private  bill?,  and  his  great  influence 
upon  oil  question  re  luting  to  tbein,  iuust 
render  it  almost  impossible  to  expert  that 
the  House  of  Lords  would  pass  the  proposed 
measures  without  his  concurrence ;  and  if  they 
should,  their  success  would  he  greatly  dimi- 
nished if  he  were  to  permit  other  clauses  for 
similar  purposes  to  be  afterwards  inserted  in 
private  bills.  In  this  manner  the  utility  of 
the  General  Inclosure  Act  has  been  lessened 
by  the  insertion  in  particular  inelosnre  bills  of 
clauses,  of  which  some  were  improper,  and 
others  ought  to  have  been  contained  in  a  public 
bill  for  mending  the  General  Inclosure  Act.  I 
also  consider  it  to  be  important  that  the  pro- 
posed bills  should  receive  the  approbation  of 
influential  members  of  both  Houses  of  Parlia- 
ment, in  order  that  they  might  be  prepared 
and  feel  an  interest  in  defending  them  from 
ill-considered  alterations  during  their  progress 
through  parliament.  The  further  considera- 
tion of  the  subject  has  strengthened  my  opinion 
of  the  great  advantages  which  would  result 
from  the  proposed  measures,  if  they  were 
t  arried  into  effect  in  a  perfect  and  comprehen- 
sive manner. 

With  reference  to  the  working  of  the  Gene- 
ral Turnpike  Act,  Mr.  Tyrrell  stated, — 

"  That  the  General  Act  has  been  the  means 
of  reducing  very  considerably  the  length  of 
the  particular  roads  acts,  aud  has  thereby  ren- 
dered them  more  intelligil  le ;  it  has'  pro- 
duced an  uniformity  in  the  laws  relating  to 
a  particular  subject,  and  every  decision  of  a 
question  arising  upon  it  settles  that  question 
with  reference  to  all  other  roads.  I  have 
heard  country  geutlemeu  say  that  they  would 
bave  had  but  little  knowledge  of  the  laws 
which  regulate  their  powers  and  duties  as  trus- 
tees of  roads,  if  there  had  not  been  a  general 
act.  The  general  act  is  published  in  a  conveni- 
ent form,  with  useful  indexes,  and  the  same, 
persons  belonging  to  several  trusts,  bring  to 
one  board  the  knowledge  they  have  gained 
from  the  discussion  of  the  same  question  at 
another  board,  and  pay  more  attention  to  ques- 
tions which  arise  upon  the  provisions  of  the 
act,  because  they  know  that  they  ;are  equally 
applicable  with  respect  to  other  roads. 

The  increasing  inconvenience,  from  the 
varied  provisions  of  private  actt,  was  next  in- 
quired into,  and  Mr.  Tyrrell  stated,— 

"  That  he  had  reason  to  know  that  a  very 
large  proportion  of  the  increase  of  the  busi- 
ness in  the  Court  of  Chancery  has  been  oc- 
casioned by  questions  arising  upon  those  acts, 
particularly  the  Railway  Acts.  Hie  clauses 
for  similar  purposes  vary  so  much  in  dif. 
ferent  acts,  that  a  decision  upon  a  clause  in 
one  act,  has  but  seldom  the  effect  of  deter- 
mining the  proper  construction  of  a  clause 


in  any  other  act.   The  hew  and  various  modi- 
fications of  property  created  by  the  present 
acts  will  occasion  inconvenience,  and  pro- 
duce many  difficult  questions.    As  an  exam- 
ple, I  will  mention  the  clauses  in  many  of  the 
present  acts,  aud  in  Mr.  Booth's  *  Lands  Ac- 
quisition act,'  relating  to  copyholds.  When 
copy-land  is  wanted  for  a  railway,  or  other  pur- 
pose of  an  act  of  parliament,  the  enfranchise- 
ment of  it  ought  to  be  purchased.    A  copy- 
holder has  no  right  to  dig  up  and  alter  tue 
uaturc  of  the  surface  ;  and  the  duties  and  in- 
cidents of  copyhold  tenure  arc  not  applicable 
to  a  corporation ;  therefore  the  freehold  ten- 
nure  ought  to  be  purchased,  as  well  where  the 
land  is  copyhold  as  where  it  is  leasehold.  But 
in  modern  private  acts,  and  in  Mr.  Booth's  bill, 
clauses  are  inserted  enabling  the  corporations 
to  become  copyholders,  and  giving  the  lords 
compensation  for  the  consequent  loss  of  fines 
and  services,  and  providing  that  the  lands  in 
respect  of  which  such  compensation  shall  he 
given  shall  always  continue  free  from  such 
fines  and  services.   When  part  of  such  land  is 
sold  again,  it  will  probably  be  thrown  into  some 
other  field,  or  form  part  of  the  site  of  a  build- 
ing, of  which  the  other  part  will  be  held  ac- 
cording to  the  ordinary  copyhold  tenure,  and 
after  several  years,  there  will  be  great  difficulty 
in  distinguishing  the  part  which  is  held  under 
the  new  tenure  :  and  many  questions  will  arise 
respecting  the  right  to  timber  and  mines,  and 
the  power  of  the  owner  to  commit  waste.  If 
the  freehold  had  been  purchased,  the  bound- 
aries would  probably  be  better  known,  because 
it  would  probably  pass  by  a  different  conveyance 
from  that  of  the  adjoining  copyhold  land  ;  but 
where  both  pass  by  the  same  surrender  in  the 
lord's  court  it  is  not  probable  that  their  boun- 
daries will  be  so  carefully  distinguished,  and 
then  disputes  and  difficulties  will  arise  in  asses- 
sing the  fines  and  proving  the  titles.   The  laws 
of  real  property  are  already  too  complicated, 
and  every  addition  to  the  varieties  and  modifi- 
cations of  ownership  is  of  itself  an  evil. 

"  The  railway  companies  being  desirous  of 
completing  their  undertaking  with  as  little 
expense  as  possible,  are  glad  to  avoid  the 
purchase  of  the  freehold  tenure.  The  solici- 
tors, or  some  of  their  friends,  may  be  the 
stewards  of  manors,  and  they  feel  an  interest 
in  keeping  up  copyholds,  and  I  believe  some 
lords  of  manors  have  a  prejudice  against  di- 
minishing the  number  of  copyholds  held  of 
their  manors. 

In  answer  to  a  question  by  the  Chair- 
man as  to  a  practice  in  private  bills  of  intro- 
ducing provisions  specially  directed  for  certain 
purposes,  which  are  really  provided  for  by  the 
common  law,  Mr.  Tyrrell  stated  as  an  ex- 
ample the  form  of  conveyance  which  is  in- 
troduced into  most  of  the  modern  acts,  and 
is  inserted  in  Mr.  Booth's  Lands  Acquisition 
Act;  it  is  of  very  little  practical  benefit,  aud 
in  its  various  forms  creates  a  variety  of  new 
modes  of  assurance ;  it  saves  nothing  but  the 
expense  of  the  lease  for  a  year,  which  ought*0 
be  abolished  by  a  public  act,  enabling  the  con- 
veyance of  laud  to  be  made  by  one  deed,  instead 
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of  two.  Suck  a  deed  might  without  any  en- 
actment for  that  purpose  be  made,  when  the 
circumstances  of  the  case  would  permit,  as 
short  as  any  of  the  forms.  The  most  usual 
form  is  applicable  only  to  the  case  where  the 
seller  is  the  sole  ana  absolute  owner  of  the 
property,  a  case  which  does  not  occur  in  one 
instance  out  of  a  hundred  ;  almost  always  the 
.land  is  subject  to  a  mortgage,  or  charge,  or 
there  is  a  life  estate,  or  two  or  more  of  several 
varieties  of  interests  subsisting  in  it  at  the  same 
time.  It  is  therefore  requisite  that  several 
persons  shonld  join  in  the  conveyance,  and 
that  their  different  interests  should'  be  shown. 
In  all  such  cases  the  prescribed  form  operates 
inconveniently,  and  doubts  arise  with  respect 
to  forms  of  conveyance  to  puachascrs,  as  to  the 
effect  of  a  conveyance  according  to  such  forms 
in  passing  the  legal  estate  in  cases  where  uses 
are  declared,  or  any  purpose  beyond  that  of  a 
mere  simple  conveyance  is  attempted  by  the 
deed. 

In  answer  to  a  question  by  Mr.  Freshfield, 
Mr.  Tyrrell  stated"  that  the  usage  is  to  adopt 
the  common  mode  of  conveyance,  and  to  dis- 
regard the  form  except  so  far  as  to  leave  out 
the  lease  for  a  year.  In  cases  in  which  the  act 
has  declared  that  the  conveyance  shall  be  in 
the  form  or  to  the  effect  following,  it  has  been 
my  practice  to  disregard  the  form.  As  another 
example  inconsistent  with  the  rules  of  com- 
mon law,  I  will  mention  the  case  of  persons 
beiug  made  to  take  property  in  succession  who 
are  not  expressly  made  corporations.  A  cor- 
poration is  a  body  which  has  a  perpetual  suc- 
cession and  a  common  seal;  but  commissioners 
and  trustees,  secretaries  and  other  persons, 
are  directed  and  declared  to  take  land  in  suc- 
cession ;  and  then  it  is  doubtful  in  what  cases 
the  ordinary  actions  and  other  remedies  can  be 
maintained  by  and  against  such  persons.  In 
all  cases  in  which  a  corporation  is  not  ex- 
pressly created  by  the  act,  the  landed  property 
should  be  vested  in  trust*  es. 

He  also  added  that  the  new  variety  in  the 
modes  of  devolution  of  property,  and  the 
doubts  respecting  the  remedies  and  incidents 
connected  with  it.  The  various  ways  (most  of 
them  very  imperfect)  in  which  the  provisions  in 
private  acts  are  framed,  occasion  great  diffic  ul- 
ties in  carrying  them  into  execution,  and  fre- 
quently render  it  necessary  to  apply  to  a  court 
of  equity  for  its  interference. 

"If  the  general  acts  which  have  been  pro- 
posed were  passed,  the  Houses  of  Parliament, 
and  particularly  the  Committees,  would  be 
relieved  from  a  great  part  of  their  duty  with 
respect  to  private  business.  In  many  cases  the 
bills  would  be  almost  as  short  as  the  breviatcs, 
and  the  House  would  only  have  to  determine 
questions  of  expediency  and  amount.  For 
instance,  in  railway  bills,  upon  the  line  to  be 
adopted,  the  amount  of  capital  to  be  raised,  the 
amount  of  tolls,  and  a  few  other  particulars, 
all  the  objects^  of  a  bill,  would  be  readily  seen, 
and  therefore  improper  provisions  would  not  be 
overlooked  ;  all  the  laws  relating  to  tjie  same 
subject  would  be  uniform ;  and  the  public 
would  not  be  inconvenienced  by  imperfect  laws 


obtained  by  interested  parties  for  their  own 
benefit. " 

Mr.  Tyrrell  then  proceeded  to  state  as  fol- 
lows : — 

"I  have  considered  the  acts  proposed  by 
Mr.  Booth,  and  the  plan  of  Mr.  Symons, 
and  in  addition  to  the  remarks  in  my  letter  I 
may  observe,  that  when  the  subject  has  been 
well  considered  by  competent  persons,  it  wilt 
most  probably  be  thought  advisable  that  the 
general  acts  should  be  framed  in  a  mauner  be- 
tween the  plan  of  Mr.  Booth  and  that  of  Mr. 
Symons.  \The  bills  prepared  by  Mr.  Booth 
contain  the  present  provisions  of  private  acts  in 
an  improved  state,  but  in  my  opinion  some  of 
those  provisions  are  unnecessary :  several  of 
them  do  not,  I  conceive,  effect  the  objects  in- 
tended to  be  provided  for  by  them.  Some  cases 
are  totally  unprovided  for,  and  the  provisions 
for  others  are  imperfect  or  objectionable.  On 
these  grounds  I  have  ventured  to  suggest  that 
the  bills  should  be  re-considered,  and  for  that 
purpose,  that  all  the  questions  which  have 
arisen  upon  the  present  acts  and  have  become 
the  subjects  of  litigation,  and  all  the  cases  in 
which  difficulties  of  construction  or  proceeding 
are  known  to  have  occurred,  should  be  col- 
lected and  considered,  and  that  it  should  be  de- 
termined what  provisions  ought  to  be  made  for 
the  different  cases  which  are  now  provided  for 
imperfectly,  and  then  the  bills  should  be  cor- 
rected, and,  where  necessary,  remodelled,  in 
the  most  perfect  manner.  1  will  state  a  few 
of  the  defects  in  what  I  believe  to  be  the  most 
important  and  the  most  difficult  of  the  acts 
prepared  by  Mr.  Booth,  which  he.  calls  the 
"  Lands  Acquisition  Act."  The  8th  clause 
empowers  (among  other  persons)  tenants  in 
tail  and  married  women  to  sell  land,  although 
they  have  full  power  to  do  so  without  the  act. 
The  only  case  in  which  such  a  power  is  neces- 
sary is  where  the  wife  is  an  infant,  and  that 
case  is  not  provided  for.  There  are  some 
other  cases  in  which  the  purchase  of  land  is  re- 
quired, to  which  the  powers  of  the  act  do  not 
extend.  One  instauce  is  where  the  land  forms 
part  of  estates  subject  to  a  rent  originally  re- 
served by  the  Crown  and  belonging  to  the 
church  or  a  charity,  or  persons  under  some 
other  disability  or  incapacity.  This  is  not  un- 
common, particularly  in  towns  and  other 
places  near  dissolved  monasteries.  The  estates 
of  such  monasteries  were  in  most  cases  granted 
by  the  Crown,  subject  to  rents,  and  such  rents 
have  afterwards  been  granted  to  the  church  or 
to  a  charity,  or  sold.  The  church  or  charity  or 
person  under  disability,  cannot  release  the  land 
purchased  frotn  the  rent;  and  if  the  whole 
purchase  money  for  the  land  were  laid  out  in 
the  purchase  of  another  estate,  such  estate 
could  not  be  charged  with  the  rent  with  the 
same  powers  for  recovering  it  as  might  have 
been  exercised  against  the  land  sold,  because 
peculiar  remedies  belong  to  rents  reserved 
upon  grants  from  the  Crown.  I  have  met 
with  two  eases  in  which  this  objection  oc- 
curred, and  upon  consultation  with  the  late  Mr. 
Serjeant  bens,  and  Mr.  Bell,  and  Mr.  Baron 
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Holland,  and  Mr.  Preston,  it  was  determined 
that  the  land  could  not  he  purchased  under  the 
powers  of  the  act,  because  the  act  contained 
no  provision  under  which  the  parties  entitled 
to  the  rent  could  obtain  a  fair  equivalent.  As 
instances  in  which  the  present  clauses  are  de- 
fective, I  will  allude  to  cases  in  which  the  pro- 
visions which  direct  that  when  land  purchased 
belongs  to  parties  under  disability  or  incapa- 
cily,  the  purchase  money  shall  he  paid  into  the 
bank  and  laid  out  under  the  direction  of  the 
Court  of  Exchequer  in  land  to  be  settled  in 
the  same  manner,  and  in  the  mean  time  in  the 
31.  per  cents.,  operate  very  unjustly.  Where 
land  is  purchased  which  belongs  to  a  bishop  or 
other  member  of  the  church  entitled  to  let  it 
on  renewable  leases,  the  property  of  the  church 
is  diminished.  According  to  Mr.  Finlaison's  cal- 
culation, where  such  land  is  let  for  three  lives, 
and  those  lives  are  young,  the  value  of  the 
estate  of  the  lessee  is*  worth  94  one-hundredth 
parts,  and  the  value  of  the  reversion  only  the 
remaining  six  one-hundredth  parts.  In  these 
cases  the  94  one-hundred  or  other  the  value  of 
the  leasehold  interest  is  paid  to  the  person  en- 
titled to  the  lease,  and  the  small  residue  of  the 
purchase  money,  which  may  be  little  more  than 
one-twentieth  part  of  it,  is  paid  into  the  bank 
as  the  property  of  the  church,  and  laid  out  in 
the  purchase  of  another  estate,  and  such  estate 
being  in  possession,  the  bishop  or  other  incum- 
bent obtains  the  power  of  selling  the  whole  in- 
terest in  it  which  he  has  authority  to  let,  and 
which,  if  for  three  lives,  may  according  to  Mr. 
Finlaison,  be  94  one-hundredth  parts  of  it. 
The  future  incumbent  therefore  can  obtain 
fines  of  the  value  of  little  more  than  one-twen- 
tieth part  of  the  fines  which  he  would  have  ob- 
tained for  the  land  sold,  and  the  power  of  ob- 
taining such  fines  is  postponed  by  the  lease 
in  possession  granted  by  the  incumbent.  A 
case  of  a  different  description  occurs  when 
the  land  purchased  is  subject  to  a  lease- 
hold interest  for  20  years,  or  some  other 
short  term,  of  which  the  owner  is  tenant 
for  life  under  a  will,  with  an  executory  gift 
after  his  death  to  his  children  who  shall  then 
be  living,  or  some  other  person  not  ascertained. 
In  this  case  the  tenant  for  life  suffers  a  loss ; 
the  money  paid  for  the  purchase  of  the  lease- 
hold interest  must  be  paid  into  the  bank,  and 
he  only  gets  the  interest  of  it  during  his  life, 
although  if  the  land  had  not  been  purchased 
the  lease  might  almost  have  run  out  in  his  life- 
time. A  clause  which  Lord  Shaftesbury  has 
lately  required  to  be  inserted  in  private  acts, 
to  oblige  companies  to  pay  the  expenses  of 
making  out  the  title  of  the  land  purchased  by 
them,  and  the  other  costs  of  the  solicitor  for 
the  seller,  sometimes  operates  unjustly.  Estates 
are  not  unfrequently  bought  for  three  or  four 
years'  purchase  less  than  their  value,  because 
the  purchaser  agrees  to  dispense  with  the 
'getting  in  of  outstanding  estates  or  charges  or 
with  evidences  of  pedigrees,  or  other  expensive 
requisites,  to  complete  the  title;  and  when 
part  of  such  an  estate  is  purchased  under  a  pri- 
vate act  the  owner  obtains  from  the  company 
not  only  the  full  value  of  the  land,  as  if  he  had 


a  perfect  title  to  it,  but  also  the  benefit  of  having 
the  objectionable  title  of  the  rest  of  the  estate 
made  perfect  at  the  expense  of  the  company.  " 

In  answer  to  other  questions,  Mr.  Tyrrell 

said, — 

"  I  have  also  heard  that  the  judges  have  com- 
plained of  defects  in  the  standing  order  clauses 
in  estate  bills,  and  have  altered  them,  but  that 
Lord  Shaftesbury  on  account  of  the  authority 
of  the  Standing  Orders,  has  refused  to  permit 
such  alterations. 

"  It  might,  I  think,  be  provided  by  an  en- 
actment that,  with  respect  to  some  of  the  pro- 
visions, all  future  proceedings  under  acts  of 
parliament  which  have  passed  should  be  regu- 
lated by  the  general  acts,  and  not  by  the  pro- 
visions contained  in  the  particular  act. 

"  The  general  act,  or  model  bill,  would  be 
found  to  contain  in  substance  the  same  pro- 
visions as  the  act,  but  in  a  much  more  conve- 
nient and  amended  form.  If  it  were  consi- 
dered improper  to  give  to  some  of  the  general 
acts  such  retrospective  operation,  an  option 
might  be  given,  which  has  been  done  in  some 
private  bills,  of  adopting  in  future  proceedings 
the  provisions  of  the  general  acts,  or  of  the  act 
which  has  passed.  1  recollect  that  in  one  of 
the  acts  for  extending  the  improvements  in  the 
city  of  London,  near  London  Bridge,  some 
new  clauses  were  inserted,  as  improvements  of 
the  clauses  in  the  former  acts,  for  the  purchase 
of  land ;  and  it  was  declared  by  a  clause  in  the 
further  act,  that  the  purchases  which  had  not 
been  completed  under  the  prior  acts,  might  be 
proceeded  with  either  according  to  the  provi- 
sions of  the  further  act,  or  those  contained  in 
the  prior  acts. 

With  respect  to  the  preparation  of  the  pro- 
posed model  bills,  Mr.  Tyrrell  said  : — 

"  I  think  it  would  be  necessary  that  the  per- 
sons employed  to  prepare  the  bills  should  have 
the  sanction  of  some  members  of  both  Houses 
of  Parliament,  with  respect  to  the  nature  of 
some  of  the  new  provisions  which  ought  to  be 
inserted  in  them.  The  opinion  of  Lord  Shaftes- 
bury on  such  points  would  be  particularly  val- 
uable if  it  could  possibly  be  obtained.  I  ap- 
prehend that  a  general  plan  might  be  formed, 
and  the  number  of  general  bills  might  be  de- 
termined upon,  and  two  or  three  of  the  most 
important  might  perhaps  be  prepared  for  the 
next  session,  and  the  rest  of  them  for  the  fol- 
lowing session.  It  would  be  easy  to  determine 
in  the  first  instance  how  many  bills  there  should 
be,  but  the  drawing  of  them  would  necessarily 
take  a  considerable  time. 

"  I  would  recommend  that  which  is  called 
the  Lands'  Acquisition  Act,  and  an  act  for  re- 
gulating transfcrrable  shares  in  Joint  Stock 
Companies,  as  the  two  upon  which  the  greater 
number  of  questions  arise,  and  in  which  the 
public  are  the  most  deeply  interested. 

'*  Next  to  those  two,  the  most  urgent  and  the 
most  important  is  perhaps  the  General  Inclo- 
sure  Act,  unless  it  is  expected  that  there  will 
be  an  end  of  inclosures.  I  believe  there  were 
10*  or  1/  last  year  ;  if  there  should  continue  to 
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be  so  many  each  year,  the  General  Inclosure 
Act  would  be  a  most  important  bill,  because 
inclosure  acts  affect  90  extensively  the  titles  of 
estates.  If  there  be  no  probability  of  many 
more  inclosures,  there  may  be  others  of  the 
general  acts  which  ought  to  be  preferred. 

"A  railway  bill  would  consist  of  five  or  six 
of  the  general  acts;  they  would  be,  the  Joint 
Stock  Companies  Act,  the  Transfer  of  Shares 
Act,  the  Companies'  Mortgage  Act,  which 
ought,  I  think,  to  be  a  separate  measure,  giv- 
ing remedies  to  parties  to  whom  they  mortgage 
their  property,  and  which  remedies  are  at  pre- 
sent very  defective ;  the  Lands'  Acquisition 
Act,  the  General  Railway  Act,  containing  all 
peculiar  laws  relating  to  railroads ;  and,  unless 
the  provisions  relating  to  tolls  are  contained  in 
the  railway  act,  the  Tolls  Act. 

"The  object  might  be  accomplished,  either 
as  Mr.  Booth  has  done,  by  declaring  that  the 
general  acts  shall  be  incop orated  with  the  par- 
ticular act,  and  which  is,  perhaps,  the  prefera- 
ble mode,  or  the  bill  might  provide  that  the 
subscribers  should  be  a  corporation,  according 
to  the  provisions  of  the  Joint  Stock  Company 
Act,  and  should  have  power  to  raise  a  certain 
capital  according  to  the  Transfer  of  Shares 
Act.  and  to  raise  a  certain  6uin  by  mortgage, 
according  to  the  Companies  Mortgage  Act, 
and  might  make  the  railway  according  to  the 
plan  deposited  and  the  General  Railway  Act, 
and  might  take  the  land  in  the  map  and  sche- 
dule according  to  the  Lands  Acquisition  Act ; 
and  might  take  the  tolls  in  the  schedule  ac- 
cording to  the  Tolls'  Act.  There  would  also  be 
a  few  clauses  for  appointing  the  Grst  meeting, 
and  declaring  the  number  of  the  directors,  and 
the  scale  of  voting. 

With  regard  to  the  professional  aid  requi- 
site in  settling  this  important  branch  of  legis- 
lation the  following  evidence  is  given : — 

"There  are  many  members  of  the  profession 
who  always  feel  an  interest  in  promoting  any 
beneficial  public  object. 

"  The  compensation  which  might  be  offered 
must  necessarily  be  taken  into  consideration, 
because  it  is  weil  known  that  such  employment 
is  not  advantageous,  particularly  to  conveyan- 
cers. In  proof  of  this,  I  may  be  allowed  to 
mention,  that  the  duties  of  the  Real  Property 
Commission  permanently  reduced  to  a  consi- 
derable extent  my  income,  and  that  of  some 
of  my  colleagues.  The  income  of  convey- 
ancers does  not,  like  that  of  counsel,  who 
always  attend  the  court,  depend  upon  the 
business  done  in  the  courts.  It  entirely  de- 
pends on  their  powers  of  application,  their 
readiness,  and  the  nature  of  their  business;  for 
conveyancers  in  full  practice  have  always  ar- 
rears of  business,  and  have  no  regular  vacation. 
Before  the  Real  Property  Commission,  my  bu- 
siness was  principally  that  of  what  are  termed 
regular  clients,  that  is,  solicitors  who  send  to 
to  a  counsel  all  the  business  relating  to  bis 
branch  of  the  professsion  which  arises  in 
their  offices,  and  in  return  preference  is  given 
to  their  papers  over  those  which  are  oc- 


casionally sent  by  other  solicitors.  The  light 
and  least  important  business,  which  will  sel- 
dom admit  of  much  delay,  is  always  the 
most  profitable  as  well  as  the  least  laborious. 
The  amount  of  fees  usually  paid  increases 
in  regular  arithmetical  progression  with  the 
length  of  the  papers,  while  the  labour  may  be 
said  to  increase  also  in  almost  geometrical  pro- 
gression. Generally  speaking,  ten  sets  of  pa- 
pers, with  every  of  which  a  fee  of  two  guineas  is 
paid,  will  not  occupy  more  time  than  one  set 
with  which  a  fee  of  ten  guineas  is  paid,  and 
one  transaction  for  which  a  fee  of  fifty  guineas 
is  paid,  will  require  more  time  than  a  propor- 
tionably  greater  number  of  businesses  for  every 
of  which  a  fee  of  five  guineas  or  ten  guineas 
is  paid.  Solicitors  will  often  exercise  great 
patience,  so  long  as  they  know  that  a  counsel 
is  occupied  with  other  business  of  a  similar 
kind,  but  they  do  not  feel  justified  in  permit- 
ting the  business  of  their  clients  to  be  delayed 
while  the  counsel  is  occupied  with  a  public 
employment.  During  the  continuance  of  the 
Real  Property  Commission,  my  regular  clients 
sent  their  light  and  pressing  business  to  other 
counsel,  and  since  that  time  I  have  been  em- 
ployed almost  exclusively  in  giving  opinions 
on  difficult  questions,  and  in  businesses  of  a 
heavy  and  complicated  nature,  from  which  I 
cannot  get  any  thing  like  the  same  income. 
Among  the  titles  on  which  I  had  to  advise 
during  the  last  year,  there  were  two,  the  ab- 
stracts of  each  of  which  consisted  of  more  than 
800  sheets  of  paper ;  and  it  must  be  evident  that 
the  labour  of  tracing  all  the  various  connexions 
between  different  transactions  relating  to  the 
same  subject,  which  require  to  be  stated  at 
such  length,  must  require  more  grasp  of  facts, 
more  continued  attention,  and,  consequently, 
more  time  in  proportion  than  the  labour  of 
considering  a  statement  of  the  transactions 
during  the  same  period  relating  to  another 
estate  which  can  be  comprised  in  a  few  pages." 

"  Mr.  Agllonby. — Do  you  not  know,  from 
your  knowledge  of  the  profession,  that  if  the 
most  eminent  men  are  thrown  out  of  business 
for  any  length  of  time,  it  becomes  almost  im- 
possible to  recover  their  own  clients,  or  to  get 
into  their  regular  old  practice  and  business  ? — 
I  do ;  this  applies  to  counsel  who  attend  the 
Courts,  and  therefore  meet  again  their  former 
clients ;  and  it  is  still  more  the  case  with  con- 
veyancers who  are  not  again  seen  by  their  old 
clients. 

"  Sir  James  Graham.— Do  you  think  the  dif- 
ficult in  this  case  an  insuperable  difficulty? — 
No,  t  do  not  think  it  an  insuperable  difficulty, 
because  I  do  not  think  the  proposed  employ- 
ment to  be  one  of  very  long  duration,  and  the 
counsel  employed  might  attend  to  aud  keep 
together  their  own  business  at  the  same  time. 

"You  were  understood  to  point  outaperiod 
of  six  months  in  preparing  these  measures? — 
In  stating  that  period,  I  think  I  underrated  the 
time  which  would  be  required  for  the  work. 

"  Something  would  depend  on  the  assistance 
a  gentleman  of  eminence  might  command  ? — 
Yes. 
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"  IF  fit  had  an  Tinrtmrltefl  poWr  of  Corifrrria^d- 
inif  assistance,  you  thirtk  ln  five  or  six  months 
he  might  perfect  three  or  fduV  of  those  great 
measures  ? — I  do. 

"  It  nppears  to  me  to  he  necessary  that  the 
work  should  he  sanctioned  by  a  joint  com- 
mittee of  tbe  two  Houses  of  Parliament,  or  hy 
a  commission,  of  which  influential  members  of 
both  Houses  should  be  members.  I  venture 
to  submit  that,  under  the  direction  of  such  a 
committee  or  commission,  a  ccrtidn  number  of 
lawyers  might  proceed,  first,  to  class  the  pri- 
vate acts,  and  determine  upon  the  number  and 
description  of  general  acts  which  they  would 
recommend,  and  then  to  make  a  report  of 
their  proceedings,  and  of  those  points  on 
which  they  might  wish  10  obtain  the  direction 
of  the  committee,  particularly  of  the  diticrent 
new  provisions  which  might  appear  to  lie 
necessary;  and  as  often  as  any  such  report 
might  be  made,  the  chairman,  or  some  other 
person,  might  order  a  meeting  of  the  com- 
mittee to  be  called.  I  do  not  think  that  many 
such  meetiugs  would  be  required  to  deter- 
mine all  the  questions  which  would  arise  upon 
the  series  of  measures. 

"  1  am  sure  that  nothing  would  be  more 
useful  than  the  employment  of  a  certain  num- 
ber of  professional  gentlemen  for  many  similar 
purposes.  When  the  measures  for  the  im- 
provement and  regulation  of  the  private  busi- 
ness have  been  completed,  their  time  could  be 
advantageously  devoted  to  the  consolidation, 
to  a  considerable  degree  of,  the  statute  law. 
A  commission  is  now  proceeding  with  that 
work,  as  far  as  relates  to  the  criminal  law ; 
and  a  Report  has  been  made  by  commissioners 
on  the  subject  of  a  general  consolidation  of 
the  statute  law.  I  believe  it  to  be  the  prevail- 
ing and  correct  opinion,  that  such  consolida- 
tion, to  a  considerable  extent,  is  essential  to 
any  general  systematic  reform  of  the  law ;  and 
the  acts  receutly  passed  for  the  amendment  of 
the  laws  have  been  consolidations  of  parts  of 
the  statute  law.  The  commissioners  recom- 
mended two  modes  of  consolidation;  one, 
that  the  present  statutes  should  be  brought 
together  in  the  same  language,  in  chronologi- 
cal order;  the  other,  that  the  statutes  should 
be  new  modelled.  1  believe  that  the  majority 
of  the  profession  are  of  opinion  that  neither  of 
these  modes  should  be  exclusively  adopted, 
and  that  it  would  be  wroug  to  touch  some  of 
he  old  leading  statutes,  such  as  the  Statute  de 
Donis  and  the  Statute  of  Uses,  und  that  it 
would  be  equally  wrong  to  leave  several  classes 
of  statutes,  such,  for  instance,  as  tho.se  relating 
o  the  property  of  the  church,  in  their  present 
defective  state.  It  should  lirst  be  determined 
which  of  the  statutes  should  be  consolidated, 
and  which  of  them  should  remain  untouched, 
and  then  the  work  of  consolidation  might  be 
proceeded  with  by  degrees. 

"  1  am  quite  sure  that  in  many  ways  the 
public  would  derive  much  greater  advantages 
from  having  some  lawyers  taken  out  of  their 
profession,  and  constantly  employed,  than  by 
uny  partial  employment  of  them.    It  is  clear 


tkat  trieir  tobfk  wWuld  He  'better  done.  1  Mudb 
of  it  reunites  long  Tbtttlnue* ' atterttfn74»*)  < 
much  delay  must  be  occasioned  by  the  inter- 
ruptions necessary  for  the  purpose  of  attend- 
ing to  their  other  business.  I  have  long*  been 
of  opinion,  that  a  general  reform  of  tfoe  law 
can  never  he  accomplished  in  a  comprehen- 
sive or  perfect  manner,  unless  some  com- 
petent lawyers  are  taken  out  of  their  profes- 
sion for  that  purpose.  -[ 

"  I  will  mention  that  some  bills  which  rare 
now  private  bills,  might,  1  think  very  bene- 
ficially, be  rendered  unnecessary  by  general 
acts.  By  an  amendment  of  Mr.  Portuian/s,  , 
Act,  for  instance,  the  improvement  of  towns 
might  be  ellected.  There  is  a  general  drain- 
age bill  now  in  the  House,  and  on  the  same 
principle  1  believe  that  three  or  four  other  acts 
might  advantageously  be  passed ;  atid  I  will 
also  venture  to  observe,  that  I  think  it  is  im- 
portant, with  reference  to  this  subject,  that 
power  should  be  given  to  consider  and  deter- 
mine whether  a  few  general  bills  should  not 
be  passed,  in  addition  to  those  relating  to  pri- 
vate bills.  1  think  that  a  few  such  acts  would 
simplify  the  proposed  general  bills,  as  well  as 
other  future  bills.  For  instance,  one  might 
provide  that  the  repeal  of  an  act  of  parliament 
shall  not  revive  acts  repealed  by  it,  unless  au 
intention  to  do  so  be  expressed,  and  that  the 
repeal  of  an  act  should  not  defeat  remedies 
for  rights,  liabilities,  or  penalties  created  or  in- 
curred under  the  act  before  it  was  repealed, 
with  other  provisions  to  prevent  inconveniences 
from  the  transitory  state  of  the  law,  usually 
occasioned  by  the  alteration  of  it.  And  an-: 
other  of  such  ai  ts  might  alter  the  construction 
or  meaning  of  those  words  which  at  present 
have  a  technical  meaning  in  acts  of  parlia- 
ment, contrary  to  their  usual  and  ordinary 
sense;  such  as  that  months  should  mean 
calendar,  and  not  (as  they  now  mean)  lunar 
months;  it  is  also,  I  think,  desirable  that  the 
present  mode  of  iugrossing  hills  should  be 
considered,  and  that  inquiry  should  be  made, 
whether  the  sections  might  not  be  numbered, 
and  the  constant  repetition  of  the  words  '  And 
be  it  further  enacted,'  avoided." 

As  to  the  number  of  gentlemen  sufficient  to 
perform  the  first  stage  of  the  work,  Mr.  Tyr- 
rell said, — 

"  I  think  it  would  be  desirable  not  to  have 
too  many,  and  to  select  those  who,  most  prut 
bably,  would  work  well  together.  I  would  beg 
leave  to  suggest  that  the  work  might  be -en- 
trusted to  three  conveyancers,  and  they  should 
have  the  assistance  of  Mr.  Booth,  as  au  equity 
lawyer,  and  also  of  some  common  law  bar- 
rister, to  whom  they  could  apply  for  assistance 
and  advice  wheuever  they  might  require  it. 
Perhaps  also  the  Ueuefil  of  the  assistance  of  Mr. 
Symonds  could  be  given  to  them  as  secretary. 
I  think  that  a  large  number  impede,  rather 
than  facilitate  business." 
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THIRD  REPORT  OP  THE  SELECT  • 
COMMITTEE  ON  PRINTED  PAPERS. 

-TiTjfi         ,  j  »    «■    »•<  /(  t  <!•  if  >u 

In'     r«i      I,  •  <  '     i     !     It  i 

The  Select  Committee  appointed  to  inquire 
into  the  proceeding!  in  the  action  of 
■  Stwhdale  v.  Hansard,  and  who  were  em- 
powered to  report  their  opinion  thereupon 
from  time  to  time  to  the  House; — have 
proceeded  in  the  consideration  of  the 
matters  to  them  referred,  uud  have  agreed 
to  the  following  report : — 

Your  committee,  in  their  report  of  the  loth 
of  June,  in  which  they  submitted  for  the  con- 
sideration of  the  House  their  views  as  to  the 
different  lines  of  conduct  which  might  be  pur- 
sued with  respect  to  the  damages  awarded 
against  the  defendants  in  the  action  of  Stock- 
dale  v.  Hansard,  expressed  their  hope  that  they 
might  shortly  be  enabled  to  present  to  the 
House  a  further  report,  in  which  it  was  their 
intention  to  have  entered  into  the  consideration 
of  the  important  general  questions  which  have 
been  rained  by  these  proceedings.  They  have 
now  to  entreat  the  indulgence  of  the  House  in 
stating  that  this  hope  has  been  disappointed, 
and  that  they  have  not  found  it  possible  to 
complete  the  task  which  they  were  called  upon 
to  undertake. 

The  consideration  which  they  have  already 
given  to  this  important  subject  has  been  suffi- 
cient to  satisfy  their  own  minds  that  the  opi- 
nion upon  it,  expressed  by  a  former  Committee 
and  confirmed  by  a  vote  of  the  Hou*e  in  the 
year  of  1837.  was'  strictly  in  accordance  with 
the  law  and  with  the  constitution  of  this 
country;  but  they  have  found  that  much  more 
labour  and  research  than  they  bad  anticipated 
will  be  required  in  preparing  such  an  exposi- 
tion as  they  would  wish  to  furnish,  of  the 
grounds  on  which  this  conclusion  is  to  be 
supported,  and  in  weighing,  as  they  de- 
serve, the  reasons  assigned  for  the  contrary 
judgment  which  has  been  pronounced  by  the 
Court  of  Queen's  Hench.   The  late  period  of 
the  session  at  which  this  inquiry  was  com- 
menced, and  the  professional  avocations  of 
some  of  their  members,  whose  legal  and  con 
stitutional  learning  rendered  their  assistance  of 
the  greatest  value  to  them,  have  made  it  im 
possible  for  your  committee  satisfactorily  to 
accomplish  an  undertaking  which  has  proved 
thus  laborious.    Under  these  circumstances  it 
has  appeared  to  them  that  it  will  be  advisable 
rather  to  postpone  for  a  time  making  their 
final  report  than  to  preseut  one  which  they 
know  must  necessarily  be  incomplete  and  un- 
satisfactory to  themselves,  upou  a  question  so 
deeply  affecting  the  authority  of  the  house,  and 
its  means  of  discharging  the  high  duties  with 
which  it  is  intruded. 

Your  committee  are  not  insensible  to  the  in- 
convenience of  this  delay,  but  upon  the  whole 
they  think  it  will  be  attended  with  less  disad- 
vantage than  must  result  from  their  attempting 
to  agree  to  a  report  without  having  been  able 
to  give  it  all  the  consideration  it  requires;  and 
they  are  the  more  disposed  to  come  to  this 
conclusion  in  consequence  of  the  opportunity 


ahicJUba^reopotly  heen  afforded  *o*be  Houso 
:  manifesting  itfl,  determination  to  maintain 
its  privileges  py  ,ita  pwa  .authority.  They  trust 
that  the  resolutions  which  the  House  adopted, 
upon  the- notice  given  to,  Messrs.  Hansard  of 
another  action  for  the  publication  of  a  report 
printed  by  order;  of  the  house,  will  serve  as  a 
warning  of  the  consequences,  to  which  any  si' 
milar  proqeediugs  will  expose  the  parties  by 
whom  they  may  be  attempted. 

For  these  reasons,  your  committee  beg  leave 
respectfully  to  request  that  they  may  be  per- 
mitted to  defer,  for  the  preseut,  the  further 
prosecution  of  their  inquiry,  in  order  that  the 
consideration  of  this  subject  may  be  resumed 
on  the  commencement  of  the  ensuing  session. 
20th  August 


BILLS  NOT  PASSED  LAST  SESSION. 


A  return  of  the  names  and  titles  of  all 
bills,  private  as  well  as  public,  which, 
having  passed  the  House  of  Commons  in 
the  present  sessioo,  have  not  been  re- 
turned from  the  other  House  of  Parlia- 
ment ;  also,  of  ail  bills  duriug  the  same 
period,  which,  having  been  returned  from 
the  other  House  of  Parliament  with  alte- 
rations, have  been  afterwards  disseutcd 
from  and  dropped  in  the  House  of  Com- 
mons ;  with  the  dates  at  which  such  bills 
passed  this  House. 

PRIVATE  BILLS. 

A  return  of  the  names  and  titles  of  all  private 
bills  which,  having  passed  the  House  of 
Commons  in  the  present  session,  have  not 
been  returned  from  the  other  House  of  Par- 
liament. 

1.  Belper  Small  Debts. 

2.  Hatfield  (York)  Small  Debts. 

3.  Wirksworth  Small  Debts. 

4.  Halifax,    Huddersfield,    &c ,  Small 
Debts,  No.  I, 

5.  Halifax.    Huddersfield,    &c,  Small 
Debts,  No.  2. 

6.  Norwich  Improvement. 

N.B.— There  has  been  no  private  bill  re- 
turned from  the  other  House  of  Parliament 
with  alterations,  and  afterwards  dissented  from 
and  dropped  in  the  House  of  Commons. 

Edward  Johnson. 

Private  Dill  Office,  House  of  \ 
Commons,  August  1839.  J 

ruBLic  bills. 

A  Return  of  the  names  and  titles  of  all  public 
bills  which,  having  passed  the  House  of 
Commons  in  the  present  session,  have  not 
been  returned  from  the  other  House  of  Par- 
liament; also,  of  all  bills,  during  the  same 
period,  which,  having  been  returned  from 
the  other  House  of  Parliament  with  altera- 
tions, have  been  afterwards  dissented  from 
and  dropped  in  the  House  of  Commons; 
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with  the  dates  at  which  such  bills  passed  this 
House. 

1.  Bills  which,  having1  passed  the  House  of 
Commons  in  the  present  session,  have  not 
been  returned  from  the  other  House  of 
Parliament. 

Read  third  time  and  passed  in  the  House  of 
Commons. 

Admiralty  Court   5  August. 

Copvhold  Enfranchisement   3  July. 

Clerk  of  the  Peace   10  June. 

Double  and  Treble  Costs   10  June. 

Electors'  Removal  27  June. 

High  Sheriff's  Expenses   13  June. 

Joint  Tenants'  Voting  (Ireland) ..   4  July. 

Inland  Warehousing  •  22  July. 

Registers  of  Births,  &c   18  July. 

Slave  Trade  (Portugal)  25  July. 

Sheep  Stealers  (Ireland)   2  August. 

2.  Bills  which,  having  been  returned  from 
the  other  House  of  Parliament  with  altera- 
tions, have  been  afterwards  dissented  from 
and  dropped  in  the  House  of  Commons. 

Read  third  time  and  passed  in  the  House  of 
Commons 

Bills  of  Exchange   14  June. 

Another  bill  brought  in  and  passed. 
Municipal  Corporations  (Ireland)  ..  15  July. 

Public  Bill  Office,  \ 

27  August  1839.  J 


PARLIAMENTARY  RETURNS. 


PRISONERS  CONFINED  FOR  DEBT. 

1  he  following  extracts  from  returns  made  to 
an  order  of  the  House  of  Commons,  dated  the 
28th  June,  1839,  will  shew  the  number  of  per- 
sons confined  for  debt  in  England  and  Wales, 
Scotland  and  Ireland;  with  the  years  when 
their  Imprisonment  commenced 

England  and  Wales. 

1812 


1814 
1816 
1819 
1821 
1822 
1823 
1824 
1825 
1826 
1827 
1828 
1829 
1830 
1831 
1832 
1833 
1834 
1835 
1836 
1837 
1838 
1839 


2 
2 
3 
1 
1 

4 
1 

2 
4 

3 
5 
5 
6 

7 
19 
10 
13 
19 
28 
42 
61 
160 
1407 


1838 
1839 


Scotland. 


Total  for  Scotland 


Total  for  England  and  Wales   .  1805 


1811 

1823 

1826 

1827 

1829 

1830 

1831 

1832 

1833 

1834 

1835 

1836 

1837 

1838 

1839 


Ireland 


Total  for  Ireland 


8 
69 

77 


i 

2 
1 
4 
I 
1 
2 
4 
3 
8 
13 
11 
24 
107 
742 

924 


Number  of  persons  confined  for  Debt  in 
England  and  Wales         .         .  1805 

Do.  Do.  in  Scotland  77 
Do.         Do.   in  Ireland  .  924 


Total  in  the  United  Kingdom 


2S06 


The  following  Returns  shew  the  number  of 
Persons  confined  for  Debt  in  the  City  of  Lon- 
don, including  the  Fleet ;  also  in  Horsemonger 
Lane,  the  Palace  Court,  and  the  Queen's  Bench. 

WiiiTEcnoss  Street. 

1831 
1834 


1S35 
1837 
1838 
1839 


1 

1 

2 
3 
23 
244 


Total   .  273 
Samuel  Barrett,  Keeper. 

3rd  July,  1839. 

The  Fleet. 

1814 
1824 
1825 
1826 
1827 
1828 
1829 

1831       ...  3 

1833  ...  9 

1834  ...  3 

1835  ...  5 

1836  6 

1837  •  8 
1S38  ...  15 
1839               .         .  49 

Total         .         .  105 

W.  R.  H.  Brown,  Warden. 

28th  June  1839. 
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Horse MONfiEii  Lank. 


1828 
1834 
1835 
1836 
1837 
1838 
1839 


5th  July,  1839. 


1 

2 
1 

3 
3 
6 

86 


Total    .  102 
John  h'eene,  Keeper. 


Marshalsea  and  Palace  Courts. 

1836  ...  3 

1837  ...  2 

1838  ...  8 

1839  ...  30 


Total 


43 


J.  Rutland,  Deputy  Marshal. 
3rd  July,  1839. 


Queen's  Bench 


1812 
1816 
1821 
1822 
1825 
1826 
1827 
1828 

1830 
1831 
1832 
1834 
1835 
1836 
1837 
1838 
183.9 


Total 

Thos, 

28th  June,  1839 


1 
1 
1 

2 
3 
2 
2 
2 
4 
4 
12 
6 
5 
14 
12 
23 
23 
44 


.  161 
Chapman,  Marshal. 


We  have  not  thought  it  necessary  to  give  the 
details  of  each  county.  The  total  is  stated 
above. 


BILL  OF  COSTS  IN  1608. 


Imprimis  my  ffees  in  the  cause  w'ch 
was  dependinge  sundry  and 
divers  termes  in  the  King's 
Bench,  betweene  Will'm  Hick- 
man, pl't,  and  Mr.  Davenport, 
defend't,  for  counsell  in  draw, 
inge  three  sev'all  pleas  att  three 
eev'all  tymes,  beinge  the  like 
ffees  w'ch  Mr.  Crooke  had  besyde 
sundrye  tymes  attentant  att  Mr. 
Serjant  Hearnes  chambers   .    .  xxx» 


It'm  the  like  cause  in  the  said 
Court  betweene  Mr.  Pritchard, 
pl't,  and  Mr.  Davenport,  de- 
fend't, beinge  the  like  flees  w'ch 
Mr.  Crooke  had 

It'm  in  the  like  cause,  wherein  Mr. 
Crooke  was  pl't,  and  Mr.  Daven- 
port defend't  . 

It'm  for  drawinge  a  petic'on  to  the 
Lord  Cheife  Justice,  to  certefie 
him  the  true  estate  of  the  said 
causes,  where  uppon  he  would 
not  suffer  anye  further  p'eeed- 
inges  in  the  said  Court 

It'm  for  ingrossinge  of  the  said 
petic'on  

It'm  for  drawinge  of  a  petic'on  to 
my  Lord  Stanhoppe,  to  sett 
doiviu  the  true  estate  of  the  said 
causes,  where  uppon  he  wrott  to 
my  Lord  Cheife  Justice  . 

It'm  for  engrossinge  of  the  said 
petic'on  . 

It'm  in  the  action  in  the  Comon 
Plees,  wherein  Will'm  Hickeman 
was  pl't,  and  Mr.  Davenport 
deft  

It'm  in  the  same  Court  in  the 
acc'on  wherein  Mr.  Pritchard 
was  pl't,  and  Mr.  Davenport 
defend't  

It'm  my  ffee  touching  the  said 
cause  to  attend  Mr.  Justice 
Chawdyc  att  his  chamber,  beinge 
then  as  I  take  it,  Lord  Cheife 
Justice  of  the  Comon  Plees,  to 
an8\veare  to  such  causes  as  weare 
objected  agaynst  Mr.  Davenport 
touchinge  the  said  cause  . 

It'm  my  ffee  for  the  cause  wherein 
Massie  is  pl't  against  Mr.  Page, 
in  wh'ch  suit  Mr.  Aston  is  at- 
torney ..... 

It'm  my  ffee  for  the  cause  wherein 
is  pl't  against  Mr. 
Clarke,  in  w'ch  suit  Mr.  Aston  is 
attorney  

It'm  a  petic'on  drawne  to  my  Lord 
Cheife  Justice,  to  move  him 
touchinge  themakinge  of  clothes, 
and  to  streche  them  and  trans- 
port them  .... 

It'm  for  engrossinge  of  the  same 
petic'on  

It'm  for  drawinge  of  a  petic'on  to 
my  Lord  Chancellor,  in  answeare 
of  the  objection  of  my  Lord 
Bartlett  and  others,  which  they 
made  against  Mr.  Maio'randhis 
brethren,  touchinge  the  justices 
of  peace  w'thin  this  countie, 
w'ch  they  would  be  w'thin  this 
countie  


x« 
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ffor  thengrossing  of  the  same  pe- 
ti'con  

It'm  my  stay  w'th  twoe  men  and 
three  horses  in  London,  at  the 
least  x  dayes  and  more,  to  have 
awnsweare  of  my  lord's  petic'on, 
and  to  attend  the  judsres,  that 
both  p'lies  might  be  hard e  touch- 
ing the  said  cause  of  justices  of 
peace,  and  when  thother  p'tie 
came  not,  I  makinge  the  justices 
acquainted  with  the  poyntes  of 
the  ch'rcs,  and  shewing  them  the 
same,  vidz. ;  for  my  two  men 
xid.  a-day  a-peace,  and  my  selfe 
ijs.  a  day.  and  my  three  horses 
xvuj  a  day 

It'm  to  my  Lord  Chauncellor's 
secretaire  for  expedic'on  to 
p'cure  the  petic'on  awusweared, 
and  for  the  coppie  of  my  lorde 
lettere  sent  to  the  judges  touch- 
ing the  said  causes,  and  K\$ 
paines  in  hastinge  p'curingc  the 
saide  letters  .... 

Item  to  Mr.  Justice  Walinesley 
man  for  examininge  p'te  of  the 
ch're  according  to  the  direction 
of  my  Lord  Chauncellor  and  the 
Judges  

Item  to  twoe  of  Mr.  Justice  War- 
burton's  men  for  examininge  of 
the  whole  ch're,  by  Mr.  Justis 
Warburton's  appoyntem't,  be- 
cause it  was  objected  that  the 
Judges  could  not  judge  upon  the 
matter  in  question  unless  the 
whole  charter  was  perused, 
wherein  they  spent  the  best  part 
of  ij  dayes  .... 

Item  for  drawing  of  sev'all  formes 
of  p?ceedinges,  peticious,  notes, 
and  other  wrightinges  towching 
the  p'cedinges  for  the  eu'res 
wherein  it  shoulde  have  bin  re- 
newed, and  my  atterdants 

,  w'ch,  according  to  the  like 
ffees  as  Mr.  ffuller  bad,  cometh 
to  iiij1'.,  is  not  soe  much  as  Mr. 
fl'uller  had  .... 

Item  for  the  coppinge  out  of  such 
coppics  and  draughts  which 
were  draune  .... 

Allsoe  Mr.  ffuller  had  after  as  I 
remember  of  my  selfe,  after  their 
going  fourth  of  the  towne  . 

Item  for  coppinge  out  of  the  chr'es 
which  amount  to  130  sheets,  or 
there  aboutcs,  cauue  be  noe  lese 
then        .      .,      •  ,     •  >,|  ♦,, 

Item  to  Mr  VVollaod  in  theCrowue 
Office  for  the  Kinge's  Bench, 
being  behinde  for 
yeares  after  xx*.  a  yeatej  w'eh  I 
have  given  my  wordc  shall  be 
sent  htm.  p'eaantly,. which  cometh 


lvs 


xx« 


XUj*  11IJ* 


••♦•II 

lllj11 


xi* 


i\  ft 


►b 


to  at  leaste,  for  4,  5,  or  6  yeares, 
as  I  take  it  .... 

Item  for  drawing  the  deade  of  fcofe- 
ment  for  Bablake-lande 

Item  for  drawing  of  the  indenture 
of  covenants,  and  for  the  decla- 
ration of  the  trust  of  that  feof- 
ment       •  •      •  • 

Item  for  drawing  the  deade  of 
feofment  for  ould  ffillouglye 
lands  

Item  for  the  drawing  of  the  inden- 
ture of  covenant,  and  the  trust 
for  the  same  lands 

Item  for  the  drawing  of  the  deede 
of  feofment  for  the  priory  land  . 

Item  for  the  drawing  of  the  in- 
denture of  covenant,  and  the 
declaration  of  the  truste 

Item  for  the  drawing  of  the  deede 
of  feofment  for  Coxon's  land  . 

Item  for  drawing  the  indenture  of 
covenant  and  the  declarac'on  of 
the  trust  ... 

It'm  for  the  matter  dependinge  in 
the  King's  Bench  against  Mr. 
Mills  and  Mr.  Shewell,  w'ch 
concerne  the  wryt  of  restituc'on 
for  the  counsell  in  makinge  of 
the  returne  .... 

It'm  for  counsell  in  joyninge  the 
issue  

It'm  for  two  sev'all  motions  in  the 
Kinge  Benche  for  the  same 
cause   

It'm  for  my  ffee  at  the  tryall . 

It'm  for  counsell  for  the  plea  in  the 
replevyne  for  the  reut  fourth  of 
Mr.  Warran  graunde 

It'm  for  Mr.  Wclland,  his  ffee, 
beinge  Clarke  of  the  Crowne 
Office,  when  informac'on  was 
given  that  a  quo  warranto  was 
drawinge  against  the  cittie 

It'm  to  Mr.  Serjeant  Nicholas  for 
his  counsell  touchinge  the  char- 
ter for  and  concernynge  the 
royall  amerciineute  . 

Besyd  my  contynuall  attendinge 
fourth  of  my*  chamber  at  Mr. 
Tippers,  touchinge  the  late  ex- 
tended agreement  for  the  parke 

Besyd  my  attendinge  fourth  of  my 
chamber  uppon  the  Judges  of 
Assices,  touchinge  informinge 
of  them  the  poynt  of  our  charter, 
touchinge  the  justice  of  peace, 
beinge  many  and  sundry  dayes 
and  tymes  .... 

It'm  for  drawinge  of  the  deede 
touchinge  the  grauot  pf  the  rent 
,     cjuu-gefrom  Mr.  Barker  to  the  ( 
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maior,  bailiffe,  and  coinannaltie 
of  the  cittie  .... 

Besyde  the  pursuinge  of  all  the 
charters  to  advise  to  ausiveare 
the  objections  whieli  the  Lord 
Bartlett  and  others  did  objeete, 
touchinge  the  justice  of  peace  in 
the  cittie  of  Coventry,  whereas  I 
found  sufficient  matter  to  satire 
the  judges,  tv'ch  spent  me  sundry 
dayes  ..... 

I  have  given  Mr.  Tipper  my  word 
forsatisfyenge  him  for  his  paynes, 
which  if  you  do  not,  I  must. 

I  have  given  Mr.  Auditer  Kinge's 
man  my  word  for  satisfying  of 
him  for  his  paynes  for  surchinge 
about  the  °7li  rent  going  fourth 
of  the  pryory  lande,  further  than 
that  w'eb  Mr.  Shewell  did  give 
him. 

It'm  the  serch  for  the  copie  of  the 
will  hy  w'eh  the  HKX)11  is  given 
to  the  Cittie,  and  a  coppie  of  soe 
much  of  the  will  as  conccrnelh 
that  pay'nt. 

Item  my  attendinge  to  serch  in  the 
Tower  and  perusiwje  the  rccordc 
there  touchinge  Chillsmore,  for 
and  consernyuge  the  Ducke 
Dome  of  Come  well. 

It'm  to  the  lad  that  brought  the 
wrytt  from  Warwick. 

It'm  to  Mr.  Kinge,  the  under  she- 
riff's depuiie,  for  the  copie  of 
the  wrytt  touchinge  the  rent  of 
the  suhposcd  Earlc's  part. 

It'm  for  drawinge  of  another  feoff- 
ment to  Mr.  Marker  of  the  said 
lande,  for  the  payment  of  vu 

Item  for  th'engrossinge  of  the  said 
indentures  and  ricerfe  of  ffeoff- 
me't  for  Bablacke's  lande ;  viz. 
for  the  payre  of  indentures 
xiijs.  iiijd.,  and  for  the  deede  of 
ffeoffm't  v1.,  comcth  to 

It'm  for  th'engrossinge  of  the  said 
indentures  and  deede  of  ffeoffe- 
m't for  old  ffiilongley  lande; 
viz.  for  the  payre  of  indentures 
xiij*.  iiijd.,  anu  for  the  deede  of 
ffeoffem't  vs  

It'm  for  th'engrossinge  of  the  said 
indentures  and  deede  of  ffeoffe- 
m't for  the  Pryorye  lande  ;  viz. 
for  the  payre   of  indentures 


*  t  ... 
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Note  that  some  of  these  indentures 
or  decdQs .  weare,  as  I  take  it. 
twyce  written,  '  in  respect  of 
some  parties  dyed  before  thestate 
w«*are  executed. 

It'm  for  drawinge  of  a  l're  of 
atturney  from  Mr.  Letheaborowe 
to  make  lyverie  and  seison,  be- 
cause he  could  not  goe  himselfe  x» 

It'm  for  drawinge  of  sev'ull  peti- 
c'ous  to  the  sev'all  Lords  of  the 
Counsell  beinge  Comissioners, 
to  have  theirc  furtherance  for  the 
pke,  att  such  tycne  as  you  weare 
sent  for  before  the  Lo :  of  the 
Counsell  from  Mr.  Tipper    .    .  x« 

It'm  for  the  wrytinge  of  the  sev'all 
petic'ons,  beinge  att  least  five 
or  six  viij» 

It'm  for  the  ingrossingc  of  the  in- 
dentures from  Mr.  Barker  to  the 
Cittie,  and  the  letter  of  atturney 
to  receuve  livery  and  seison  .    .    v»  xviijd 

It'm  for  the  ingrosaingc  of  the  in- 
dentures from  the  <  ittie  to  Mr. 
Barker,  and  the  letter  of  attur- 
ney to  receuve  livery  and  seisin  .  v» 


XVllj9  Uljd 


Xviij*  iiijd 


xiij5.  nija.,  a 


nd  for  the  deede  of 


ffeoffem't  v»  xviij"  iiijd 

Item  for  th'engrossinge  of  the  said 
indenture  and  deede  of  ffeoffe- 
m't for  Cookeson's  lande;  viz. 
for  the  payre  of  indentures 
xiij*.  iiijd.,  and  for  the  deede  of 
ffeoffem't  v»  xviij*  iiijd 


Sm'  totall  bysyd  the  things 
whereof  no  particular  suine 
is  seutt  downe  .       .       .  £38  10  4 

MM.— That  Mr.  Stapleton  is  to 
pave  xiij11  for  the  rent  of  his 
bowse  a  litlc  Podingcorst,  due  at 
Mich.  160S,  for  one  whole  yere 
past. 

(Indorsed) 

Mr.  Stapleton's  bill, 
1608. 


TRANSFER  OF  SHARES  IN  JOINT- 
STOCK  COMPANIES. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 

I  agree  with  your  able  correspondent  "  A 
Subscriber,"  that  it  was  the  intention  of  the 
legislature  in  passing  railway  acts  "  to  secure 
the  completion  of  the  undertaking  for  the 
benefit  of  tke  public,"  as  the  preamble,  which 
is  generally  the  key  to  the  construction  of  the 
act,  declares. 

I  also  agree  that  the  object  of  the  legislature 
cannot  be  attained  by  the  transfer  of  shares  to 
men  of  straw,  but  then  it  must  be  admitted 
"  that  the  preamble  cannot  control  the  enact- 
ing part  of  a  statute  which  is  expressed  in 
clear  and  unambiguous  terms;"  and  what  so 
clear  as,  "  And  be  it  further  enacted,  that  it 
shall  be  lawful  for  the  several  proprietors  of 
shares  in  the  said  undertaking,  and  their  re- 
spective executors,  administrators,  and  suc- 
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cessors,  to  sell  and  dispose  of  any  shares  to 
which  they  shall  be  entitled  therein  V 

The  same  argument  as  "  A  Subscriber's  " 
was  used  in  The  H udder i i field  Canal  Company 
v.  Buckley,  7  T.  R.  36 ;  the  plaintiff's  counsel 
said,  "  If  it  was  competent  for  them  (the  pro- 
prietors) to  throw  the  burden  on  others,  the 
assignment  might  he  made  to  beggars,  and 
thus  the  legislature  would  be  deceived,  the 
owners  of  land  through  which  the  canal  passes 
would  be  injured,  and  the  public  deprived  of 
the  benefit  which  the  legislature  intended  they 
should  derive  from  the  undertaking." 

To  which  Mr.  Justice  Ashhurst  replied,  and 
Lord  Kenyon  concurred,  "  There  is  no  doubt 
respecting  the  principal  question.  The  original 
subscribers  have  power  to  assign  their  shares 
to  whomsoever  they  please.  Then  it  would  be 
strange  to  say  that  after  disposing  of  their 
shares  they  should  still  continue  liable  to  all 
the  burdens  which  are  thrown  on  the  owners 
of  the  property." 

It  is  clear  that  public  companies  are  not 
governed  with  reference  to  the  rules  which  re- 
strain parties  in  ordinary  cases  from  parting 
with  their  shares  without  each  others'  conseut. 


9Bing  115. 


A  Clerk. 


LIST  OF  NEW  PUBLICATIONS. 


A  copious  and  practical  Treatise  on  the 
Game  Laws ;  including  all  the  Statutes  in  force, 
an  Analysis  of  everv  Section — Practical  Infor- 
mation, Law  and  Practice  of  Appeals  against 
Surveyors'  Charges,  all  the  Cases  and  Deci- 
sions of  the  Judges  down  to  the  present  time, 
Forms,  &c.  &c.  By  John  Bell,  A.  M.  of  Lin- 
coln's Inn,  Barrister  at  Law.  Price  7s.  6V.  bds. 

An  Act  to  explain  and  amend  the  Acts  for 
the  Coin  mutation  of  Tithes  in  England  and 
Wales;  with  an  Introduction,  Notes,  and  In- 
dex. By  Meadows  While,  Esq.,  Solicitor  to 
the  Tithe  Commissioners  for  England  and 
Wales.    Price  2s. 

Tithe  Amendment  Act,  2  &  3  Vict.  c.  62, 
with  Notes  and  Index.  By  G.  H.  Whalley, 
Esq.,  Barrister  at  Law.    Price  2*.  6d. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

Kelsey,  Edward  Edmund  Peach,  Salisbury,  Wilts. 
Sept.  3. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  23rd  August,  to  20th  September,  1839,  both 
inclusive,  with  dates  when  gazetted. 

Robins,  Thomas,  and  Francis  Eugenio  Scoble 
Willesford,  Tavistock,  Attorneys  and  Soli- 
citors.   Aug.  23. 

Scholes,  N.  W.,  and  Thomas  Neild.   Sept.  29. 


BANKRUPTCIES  SUPERSEDED. 

From  23rd  August  to  20th  September,  1839,  both 
inclusive,  with  dates  when  gazetted. 

Smith,  Thomas,  Manor  Row,  Tower  Hill,  Earth- 
enware-man.   Aug.  30. 

Cart,  Edward,  Rarton-upon-Humber,  Lincoln, 
Starch  and  Whiting  Manufacturer.   Sept.  3. 


BANKRUPTS. 

From  23rd  August  to  20th  September,  1839,  both 
inclusive,  with  date*  when  gazetted. 

Asliford,  Charles,  Cornhill,  London,  and  of  Wind- 
mill Street,  Lambeth,  and  Wallingbam,  near 
Croydon,  Surrey,  Miller.  Whitmore,  Off. 
Ass. ;  M'Leod  &  Co.,  London  Street,  Fen- 
church  Street    Aug.  23. 

Anderton,  John,  Manchester,  Tootal  Bridge,  and 
Ainswortb  Hall,  Lancaster,  Calico  Printer. 
Abbott  &  Co.,  Charlotte  Street,  Bedford 
Square  ;  Bennett  &  Co.  Manchester.  Aug.  23. 

Appleton,  William,  Newton,  Lancaster,  Tailor 
and  Draper.  Evans,  Liverpool ;  Oliver,  Old 
Jewry.   Sept.  10. 

Arnett,  James,  Witney,  Oxford,  Grocer.  Hester, 
Oxford;  Messrs.  Baxter,  Lincoln's  Inn 
Fields.   Sept.  6. 

Briok worth,  John,  North  Nibley,  Gloucester,  Clo- 
thier and  Teazle  Dealer.  Coe  &  Co.,  Pancras 
Lane,  London  ;  Bishop,  Dursley.   Aug.  23. 

Beesley,  Richard  George,  Manchester,  Commission 
Merchant.  Abbott  &  Co.,  Charlotte  Street, 
Bedford  Square ;  Messrs.  Bennett,  Manchester. 
Aug.  23. 

Bricrley,  Joshua,  Shaw,  in  Crompton,  Prestwick- 
cum-Oldham,  Lancaster,  Cotton  Spinner  and 
Waste  Dealer.  Battye  &  Co.,  Chancery  Lane ; 
Eastwood,  Tormorden.    Aug.  30. 

Bradford,  Joseph  Powell,  jun.,  Liverpool,  Spirit 
Merchant.  Wilton,  Gray's  Inn  Square; 
Milne*  &  Co.,  Leominster.   Sep.  3. 

Baker,  John,  and  George  Wallis,  Edward  Street, 
City  Road,  Farriers.  Alsager,  Off.  Ass.; 
Winter  &  Co.,  Bedford  Row.   Sept.  6. 

Bishop,  John  George  Roth,  Liverpool,  Cigar  Man- 
nufacturer  and  Merchant.  Adlington  &  Co., 
Bedford  Row  ;  Morris,  Manchester.  Sept  10. 

Bauckham,  George,  and  Sarah  Bauckham,  Graves- 
end,  Kent,  and  of  Barking,  Essex,  Boat 
Builders  and  Shipwrights.  Edwards,  Off. 
Ass;  Stevens  &  Co.,  Little  Saint  Thomas 
Apostle.   Sept.  20. 

Chapman,  George,  Bath,  Chinaman.  Pinnigerti 
Co.,  Gray's  Inn  Square  ;  Dore,  Bath.  Aug.  30. 

Corry,  George  Ryall,  Yeovil,  Somerset,  Glove 
Manufacturer.  Douglass  &  Co.,  Verulam 
Buildings,  Gray's  Inn ;  Fining,  Yeovil.  Sept.6. 

Connley,  John,  and  John  Evans,  Nutsford  Vale, 
near  Longsight,  near  Manchester,  Dyers  and 
Printers.  Johnson  &  Co.,  Temple ;  Hitchcock, 
Manchester.    Sept.  17. 

Courtney,  John,  Brecon,  Druggist  and  Mill«n*r 
and  Mercer.  Mardon,  Newgate  Street ;  V en- 
glum  &  Co.,  Brecon.   Sept.  20. 


Digitized  by  Google 


Bankrupts. 


431 


Elstob,  William,  Hough  ton-le- Spring,  Durham, 
Cabinet  Maker  and  Upholsterer.  NicholU 
&  Co.,  Cook's  Court,  Lincoln's  Inn  ;  Thomp- 
son, Durham.    Aug.  27. 

Edwards,  Joseph,  Manchester,  Victualler.  Taylor 
&  Co.,  Bedford  Row ;  Stainbank  &  Co.,  Man- 
chester.   Aug.  27. 

Edwards,  William,  Stank-hill-House,  Budbrooke, 
Warwick,  and  also  of  Leamington  Priors,  in 
the  same  county,  and  Thomas  Henry  Black- 
burn Venour,  of  Leamington  Priors,  Scri- 
veners. Swain  &  Co.,  Old  Jewry  ;  Whateley, 
Birmingham.    Sept.  6. 

Vngg*  George  Joseph,  and  George  Alexander 
Frederick  Steen,  Manchester,  Merchants.  Law, 
Manchester;  Adlington  &.  Co.,  Bedford  Row. 
Aug.  30. 

Fox,  Samuel,  Manchester,  Corn  Dealer.  Back, 
Chancery  Lane;  Barratt,  jun.,  Manchester. 
Sept.  17. 

Grant,  John,  Wellington  Street,  Strand,  Printer 
and  Publisher.  Turquand,  Off.  Ass. ;  Stain- 
land  &  Co.,  Bouverie  Street,  Fleet  Street. 
Aug.  23. 

Herbert,  William,  Kinjr  Street,  Tower  Hill,  Lon- 
dou,  Ship  Chandler.  Carman,  Off.  Ass.; 
Tucker,  Bank  Chambers,  Lothbury.    Aug.  23. 

Harvey,  Henry,  Hatton  Garden,  Merchant  and 
Commission  Agent.  Whittnore,  Off.  Ass. ; 
Phillips,  Size  Lane,  Bucklersbury.   Sept.  3, 

Higson,  Henry,  Bolton-lc- Moors,  Lancaster, 
Brewer.  Chilton  6l  Co.,  Chancery  Lane; 
Hulton,  Bolton.    Sept.  3. 

Hobson,  Joseph  Taylor,  Lirerpool,  Merchant. 
Chester,  Staple  Inn ;  Davenport  &  Co.,  Liver- 
pool.   Sept.  10. 

Hallett,  Francis,  Brighton,  Sussex,  Builder.  Attree 
&  Co.,  Brighton  ;  Sowton,  Great  James  Street, 
Bedford  Row.    Sept.  17. 

tson,  Mallett  Case,  Old  Trinity  House,  Water 
Lane,  Thames  Street,  London,  Corn  and  Wine 
Merchant.  Groom,  Off.  Ass. ;  Teague,  Crown 
Court,  Cheapside.    Sept.  13. 

Robert,  of  the  Pavement,  Moorfields,  Lon- 
don, Linen  Draper.  Alsager,  <  »ff.  Ass.  ;  Hard- 
wick  &.  Co.,  Cateaton  Street.    Sept.  13. 

Johnson,  Robert,  Bedlington,  Durham,  Shop- 
keeper. Shield  &  Co.,  Queen  Street,  Cheap- 
side;  Fenwick,  Newcastle-upon-Tyne.  Sept. 
20. 

Kearse,  William,  Belgrave  Place,  Walworth  Read, 
Snrrey,  Tailor,  (late of  Cork,  Ireland).  Tur- 
quand, Off.  Ass.;  Davies,  Leicester  Square. 
Aug. -27. 

Knight,  Kempster  Hughes,  Chichester,  Victualler. 
Sowton,  Great  James  Street,  Bedford  Row. 
Aug.  30. 

Kay,  William,  Bolton-le-Moors,  Lancaster, 
Draper.  Adlingtan  &  Co.,  Bedford  Row  ; 
Claye  &  Co.,  Manchester.    Sept.  10. 

Lord,  Alfred,  Trinidad  Place,  Islington,  Middlesex, 
Surgeon  and  Apothecary.  Whitmore,  Off. 
Ass. ;  Smith,  Tokenhouse  Yard,  Lothbury. 
Aug.  27. 

Lawrence,  Josiah,  Bolingbroke  Row,  Walworth 
Road,  Surrey,  Watch  and  Clock  Manufacturer. 
Turuwtnd,  Off.  Ass. ;  Spyer,  Broad  Street 
Buildings.   Aug.  27. 


Lewis,  Henry,  Salford,  Manchester,  Clothier  and 
Woollen  Draper.  Chew,  Manchester  ;  Roger- 
ton,  Norfolk  Street,  Strand.    Sept.  3. 

Long,  George,  Oakhampton,  Devon,  Linen  Draper. 
Messrs.  Sole,  Aldermanbury  ;  Husband,  Devon- 
port.    Sept.  3. 

Long,  Richard,  Tavistock,  Devon,  Miller  and  Com 
Merchant.  Surr,  Lombard  Street;  Lochyer 
&  Co.,  Plymouth.    Sept.  10. 

Marston,  William,  Manchester,  Yarn  Merchant, 
Cork  Merchant,  and  Cork  Manufacturer. 
Makimon  &  Co.,  Temple  ;  Atkinson  &  Co., 
Manchester.   Aug.  23. 

Morrison.  Joseph,  Brandon  Street,  Walworth, 
Surrey,  Fellmonger.  Cannon,  Off.  Ass. ; 
Tucker,  Bonk  Chambers,  Lothbury.    Aug.  27. 

Mackenzie,  Kenneth  Francis  Hislop,  King's  Arms 
Yard,  Coleman  Street,  London,  Merchant. 
Whitmore,  Off.  Ass. ;  Tilsons  &  Co. ;  Coleman 
Street.    Aug.  30. 

M'Minn,  Henry,  and  George  M'Minn,  Liverpool, 
Woollen  Drapers,  Silk  Mercers,  and  Hosiers. 
Avison  &  Co.,  Liverpool ;  Adlington  &.  Co., 
Bedford  Row.    Aug.  30. 

Morgan,  James  Williams,  John  Morgan,  and 
Thomas  Morgan,  Glasbury,  Radnor,  Wool- 
staplers.  Gregory  Sf  Son,  Clement's  Inn ; 
Williams,  Brecon.    Aug.  30. 

Mitchell,  Joseph,  Preston,  Lancaster,  and  of  Liver- 
pool, Woollen  Draper,  and  Dealer  in  Hats. 
Sale  &  Co.,  Manchester;  Messrs.  Baxter, 
Lincoln's  Inn  Fields.   Aug.  30. 

Medlara,  John,  Bristol,  Victualler  and  Cider 
Dealer.  Boole  &  Co.,  Gray's  Inn  Square: 
Williams  &  Co.,  Bristol.    Sept.  20. 

Nuttall,  John,  Manchester,  Grocer.  Milne  &  Co., 
Temple  ;  Potter,  Manchester.    Sept.  20. 

Ord.  Jonathan  William,  Silver  Street,  Durham, 
Linen  Draper.  NicholU  8c  Son,  Cook's  Court, 
Lincoln's  Inn  ;  Thompson,  Durham.    Aug.  23. 

Orams,  Edward,  Stowmarket,  Suffolk,  Iron- 
monger. Pownall&L  Co.,  Staple  Inn,  Holborn  ; 
Hayward,  Needham  Market.    Sept.  10. 

Pattison,  James  Frederick,  Finsbury  Circus,  Lon- 
don, Commission  Agent  and  Stationer.  Tur- 
quand,  Off.  Ass. ;  Hall,  Barge  Yard,  Bucklers- 
bury.    Aug.  30. 

Preedy,  William,  Oxford,  Grocer.  Amory,Throg- 
morton  Street.    Sept.  6. 

Pickles,  John,  Manchester,  Calico  Dealer  and 
Commission  Agent.  Had/ieltl,  Manchester; 
Johnson  &  Co.,  Temple.    Sept.  10. 

Petrie,  Peter.  Liverpool,  Shipwright  and  Iron- 
founder.  Chester,  Staple  Inn ;  Davenport 
&  Co.,  Liverpool.   Sept.  10. 

Potts,  George,  Manchester,  Currier  and  Leather 
Dealer.  Milne  &  Co.,  Temple;  Venablcs, 
Manchester.    Sept.  20. 

Rawnsley,  Samuel,  Lidget  Green,  Bradford,  York, 
Stuff  Manufacturer.  Battye  &  Co.,  Chancery 
Lane  ;  Messrs.  Lee,  Leeds.    Sept.  3. 

Robinson,  John,  Shavington-cum-Gresty,  Chester, 
Cheese  Factor.  Pinniger  &  Co.,  Gray's  Inn 
Square  ;  Warren  &.  Co.  Market  Drayton,  Sa- 
lop.   Sept.  6. 

Rabey,  William,  Redruth,  Cornwall,  Leatherseller 
and  Ironmonger.  Clarke  &  Co.,  Bishopsgatc 
Church  Yard  ;  Stokes,  Truro.    Sept.  6. 
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Richards,  Henry  Harris,  Devonport,  Devon,  Dra- 
per. Fox,  Finsbury  Circus  ;  Bridgman,  Ta- 
vistock.   Sept.  13. 

Ramsey,  Henry  Peake,  Devonport,  Devon,  Drug- 
gist. Smith,  Chancery  Lane  ;  Gilbarfl,  Devon- 
port.    Sept.  I?.. 

Scarlett,  George,  Wednesbury,  Stafford,  Currier. 
Bicknell,  Lincoln'*  Inn  Fields  j  Heaver,  Staf- 
ford.   Aug.  27. 

Sweet,  Mary,  Taunton,  Somerset,  Innkeeper  and 
Wine  and  Spirit  Merchant.  Barker  Sc.  Co., 
Mark  Lane.    Aug.  27. 

Slater,  Leigh,  Manchester,  Cotton  Spinner.  John- 
son &  Co.,  Temple ;  Heron  &  Co.,  Manchester. 
Aug.  30. 

Stringfield,  John,  Bath,  Fellraonger.  Bicknell, 
Lincoln's  Inn  Fields ;  Drake,  Bath.    Aug.  30. 

Simpson,  Robert,  Embleton,  Cumberland,  Inn- 
keeper. Core,  Furnival's  Inn ;  Steel  &.  Co., 
Cockermouth.    Sept.  3. 

Smith,  James,  Leeds,York,  Woollen  Draper.  Wig- 
lesworth  &  Co.,  Gray's  Inn  Square  ;  Smith, 
Leeds.    Sept.  3. 

Sutcliffe,  Richard  Horatio  Nelson,  Cobham  Row, 
Clerkenwell,  Brewer.  Alsager,  Off.  Ass.; 
Robinson,  Queen  Street  Place,  Upper  Thames 
Street.    Sept.  13. 

Saville,  Joseph,  Oldham,  and  of  Aahton-under- 
Lyne,  Lancaster,  Linen  and  Woollen  Draper. 

Nvrris  &  Co.,  Manchester;  Norris  &  Co., 
Bartlett's  Buildings,  Holborn.    Sept.  17. 

Tratt,  George,  Charlton  Street,  Somers  Town, 
Middlesex,  Tailor  and  Draper.  WhUmore, 
Off.  Ass.;  Goddani  &  Co.,  Wood  Street, 
Cheapside.    Aug.  27. 

Tratt,  Samuel.  Manchester  Street,  King's  Cross, 
Tailor  and  Draper.  Carman,  Off.  Ass. ;  God- 
dani, Wood  Street,  Cheapside.    Aug.  27. 

Taylor,  Thomas  Rogers,  Portsea,  Southampton, 
Bill  Broker  and  Scrivener.  Goodeve,  Ray- 
mond Buildings,  Gray's  lnu  ;  Minchin  &  Co., 
Portsea.    Sept.  G. 

Thompson,  John,  Liverpool,  Butcher  and  Cattle 
Dealer.  Fincent  &  Co.,  Temple  ;  Jones,  Li- 
verpool.   Sept.  10. 

Taylor,  Peter,  Chorley,  Lancaster,  Cotton  Spinner. 
Wulmsley  &  Co.,  Chancery  Lane  ;  Bray,  Pres- 
ton.   Sept.  13. 

Tapscott,  John,  Minehead,  Somerset,  Baker. 
White  &  Co.,  Bedford  Row  ;  Bevan  &  Co., 
Bristol.    Sept.  17. 

Wartnaby,  Joseph,  Adam's  Court,  Old  Broad 
Street,  London,  and  of  Lee  near  Lewisham, 
Kent,  Ship  and  Insurance  Broker,  Merchant, 
and  Underwriter.  Cannon ,  Off.  Ass. ;  CottereU, 
Throgruorton  Street.    Aug.  23. 

Wilson,  John,  Sheffield  Park,  Sheffield,  York, 
Spring-knife  Manufacturer  and  Victualler. 


Myalls,  Sheffield  ;  Rotlgen,  Devonshire  Square, 
Bisbopsgate  Street.    Aug.  27. 

Williams,  George  Langridge,  Portland  Road, 
Marv-le-bone,  Builder.  Edwards.  Off.  Ass. ; 
Hudson,  Old  Jewry.    Sept.  6. 

Wrigley,  Charles  JatueM,  Doncaater,  York,  Che- 
mist and  Druggist.  Lever,  King's  Road, 
Bedford  Row  j  Barker  &  Co.,  HuddcrsficliL 
Sept  10. 

Wright,  William,  Cutler's  Street,  Houndsditch, 
London,  and  of  Pounder's  End,  Middlesex, 
Clothes  Dealer.  Edwards,  Off.  Asa. ;  Hobler, 
Walbrook.    Sept.  13. 

Welch,  Walter,  Norwich,  Draper.  Palmer,  Great 
Yarmouth  ;  Swain  &  Co.,  <  Hd  Jewry.  Sept.  13. 

Wilson,  John,  Kington,  Hereford,  Bookseller  and 
Printer.  Hammond,  Furnival's  Inn;  Banks, 
Kington.    Sept.  13. 

Whitaker,  Abraham,  Hulme,  and  also  of  Cross 
Lane,  Sal  ford,  Manchester,  Victualler.  Do- 
binson,  Gray's  Inn  Square  ;  Prescott,  Man- 
chester.   Sept.  17. 

Wore,  Friend,  late  of  Hollinwood,  near  Manches- 
ter, but  now  of  Hulme  in  the  parish  of  Man- 
chester, Commission  Agent.  Spinks,  jnn., 
John  Street,  Bedford  Row  ;  Redfern,  Oldbam. 
Sept.  17. 

Wilson,  Joel,  Heaton  NorrU,  Lancaster,  Cora 

Dealer.  Scott  &.  Co.,  Lincoln's  Inn  Field* ; 
Coppock  &  Co.,  Stockport ;  Norris,  Manches- 
ter.   Sept.  17. 

Wothcrspoon,  Matthew,  Liverpool,  Share  Broker. 
Chester,  Staple  Inn  ;  Davenport  &  Co.,  liver- 
pool.    Sept.  17. 

Wilson,  William,  and  Joseph  Wilson,  Boston, 
Lincoln,  Linen  Drapers.  Tuxfard,  Boston; 
Jones  &  Son,  Sixe  Lane.    Sept.  20. 


PRICES  OF  STOCKS. 


Tuesday,  24/A  September,  1839. 

3  per  Cent.  Consols  Annuities  90$  "  f  a  I 

New  3$  per  Cent.  Annuities  -  -  -  98f  «  i  «  i  *  I 

Long  Annuities,  expire  5th  Jan.  1860  -  -  -  '*TV 

India  Stock,  dir.  10£  per  Cent.  248* 

Ditto  Bonds,  3  per  Cent.  

Bank  Stock  for  Opening,  17th  Oct.    -  -  188  « 1* 

3  per  Cent.  Cons,  for  Acct.,  15th  Oct.  91 

Exchequer  Bills,  1000/.  a  Ifr 

3s.  a  5s.  a  2s.  ait.  pn>- 

Do.  500/.  a  \\'l.  -  5*.  a  6s.  a  4s.  a  3*.  •  *»•  Pm' 
Do.  Small,  a  \%d.  -  -  As.  a  6s.  a  it. « <*  Vv- 


Digitized  by  Google 


SATURDAY,  OCTOBER  5,  1839. 


— —  "  Quod  magis  ad  nos 

Pertinet,  etnescire  malum  est,  agitatnu». 

HO  RAT. 


THE  PRACTICE  OF  RETAINERS. 


Wb  have  from  time  to  time  laid  before  our  readers  various  cases  and  opinions  on  the 
practice  relating  to  the  Retainer  of  Counsel,  and  deem  it  useful  to  give,  in  a  collected 
form,  the  substance  of  the  information  and  suggestions  we  have  collected.  The  only 
cases  which  have  come  before  the  Courts  on  this  subject  are  the  following: — Earl 
Cholmondley  v.  Lord  Clinton,  19  Ves.  261 ;  Bay  lit  v.  Grout,  '2  Myl.  &  K.  316  ;  Ex  parte 
Lloyd,  Montagu's  B.  C.  69. 

Present  Practice.  i  Suggested  Alterations. 

A  general  retainer  lasts  for  the  joint  lives 
of  the  client  and  counsel.  A  general  retainer  should  entitle  the  party 

A  general  retainer  applies  only  to  the   retaining  to  notice  before  a  special  retainer 
Court  in  which  the  counsel  practises  and  his  be  accepted  against  him. 
own  circuit. 


SPECIAL  RBTAINERS. 


At  Common  Law. 

A  special  retainer  only  terminates  with 
the  cause,  but  a  doubt  has  lately  been  raised 
as  to  the  client's  right  to  the  services  of  the 
counsel  on  motions  before  trial. 

A  retainer  may  be  given  before  the  com- ; 
mencement  of  an  action. 

And  without  entitling  it  in  a  Court. 
In  Equity. 

A  retainer  cannot  be  given  until  the  bill 
or  information  is  on  the  file. 

If  a  brief  be  not  delivered  to  the  counsel 
retained,  even  on  common  motions,  the  re* 
tainer  is  considered  as  abandoned. 


The  party  giving  a  special  retainer  ought 
;  to  have  notice  before  another  retainer  be 
accepted. 

The  retainer  should  not  be  considered  as 
abandoned  until  a  reasonable  time  after 
notice. 


SPECIAL  RETAINERS  FOR  THE  ASSIZES. 

The  retainer  is  for  a  particular  assize  and      The  retainer  should  continue  to  the  end 

place.  of  the  suit. 

If  the  venue  be  changed  to  another  coun-      Notice  should  be  given  in  all  cases  where 

ty,  though  on  the  same  circuit,  a  fresh  re-  another  retainer  or  brief  is  offered, 
oiner  is  required. 

vol.  xvin.— no.  551.  2  E 
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Present  Practice.    . ,  „  . 

If  the  cause  be  not  tried  at  the  first 
assizes,  the  retainer  must  be  renewed  for 
every  subsequent  assize  until  the  cause  is 
disposed  of. 

A  retainer  cannot  be  given  for  the  summer 
assizes  before  the  commission  day  of  the 
spring  assizes,  without  a  retainer  for  the 
spring  assizes  also. 

And  the  retainer  should  be  renewed  on 
or  before  the  last  day  of  the  term  next  after 
each 


Suggest*  Atteratfy*.l!r>  M  tedl 

.  .  *    |  '111 

The  retainer  should  operate  without  re- 
ference to  the  venue,  if  the  counsel  belong 

...  luC 


to  the  circuit. 

1 1  iV      |i  'TI~iT(  '- 


MOTIONS. 

A  special  retainer  in  an  action  is  under- 
stood to  apply  to  the  trial  and  not  to  the 
motions  before  trial. 

A  special  retainer  must  be  given  for  each 
motion. 

A  general  retainer  only  will  secure  notice 
to  the  party  of  a  retainer,  or  brief  being 
offered  on  motions  against  him. 


'  r:'»  »Aoe\ 
'  —  o>/:o 


Notice  should  be  given  before  a  retainer 
from  the  opposite  party  be  accepted. 


A  special  retainer  will  not  be  received 
until  the  appeal  has  been  lodged.  A  gene- 
ral retainer  must  be  given,  in  order  to  secure 


H.  '  J 

*s  lit" 


■ 


AOVISING  AND  DRAWING  TLEADINGS. 


Where  counsel  has  advised  on  a  lease  or 
drawn  pleadings,  the  party  receives  no 
notice  in  case  a  retainer  is  offered  on  the 
other  side. 

FORM  OF  RETAINER 

A  general  retainer  given  in  the  name  of 
u  the  Mayor,  Aldermen,  and  Burgesses  "  of 
a  borough,  does  not  extend  to  a  case  in 
which  the  mayor  acted  as  a  magistrate,  and 
not  officially  as  mayor. 

If  there  be  a  variance  between  the  title 
of  the  cause  and  the  names  stated  in  the 
retainer,  a  subsequent  retainer  in  the  right 
names  will  prevail. 


LIABILITY  OF  SOLICITORS  ACTING 
AS  EXECUTORS. 


«i..i£li.[0 
i  u    >i:'}  lo 
•j  7V-  /  >  bib 
»    i'f("  o\ds 
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v  ;,itj  no 

Notice  should  be  given.  ^A 

.-    n    ij  i;   .,.  .        "  T  i'i    1  »)UVWOB 

-    *-:',         :l  f'i  1-f]3JI03 

■IT 

•       •  •  •  •  '  •     •'.  '■.      t  A 

When  a  retainer  is  given  for  the  plaintiff 
in  a  cause  A.  v.  B.,  and  an  action  is  after- 
wards brought  by  B.  v.  A.,  the  counsel' 
should  not  take  the  retainer  of  B.  without 
notice  to  A. 

.   '•    i  r  ,  'ao 
»"•*]  :nl3 

—  ~—   •  ...  "  i-  htiti 

merits  of  the  case  were  so  clearly  in  the.irt 
favour  as  to  place  the  question  beyond  all? 
possibility  of  doubt.  Whatever  prejudice^ 
a  jury  may  entertain  against  lawyers,  if, 


Thk  office  of  executor  being  frequently 

accepted  by  solicitors,  we  deem  it  impor-  I  might  be  presumed  the  Court  would  deal, 
tant  to  call  their  attention  to  such  cases  as  i  fairly,  if  not  favourably  towards  them  ; 
shew  their  responsibility.    It  is  a  general  we  incline  to  think  that  the  Judges,  ^eif 
opinion  in  the  profession,   founded,  we 


believe,  on  no  inconsiderable  number  of 
instances,  that  lawyers  receive  a  harder 
measure  of  justice  than  any  other  suitors. 
Few  attorneys,  we  believe,)  would  willingly 
place  themselves  in  the  hands  of  a  jury, 
where  their  opponents  belonged  to  ano- 
ther class  of  the  community,  unless  the 


haps  unconsciously,  shew  a  bias  agaiustj 
the  members  of  the  profession,  lest  tht^y* 
should  be  suspected  of  partiality  to  the^r, 
own  order.  m-„ 
In  the  following  case,  which  was  not^eft 
by  the  daily  journals,  (but  the^  statc;jnen$, 
of  which  has  now  been  prepared  by, ouj- 
own  reporter)  it  appears,  ^ipn^ 
■      ni.f  lobnu  srfd^h  isiHo 

Digitized  by  Google 


Liability  of  Solicitors  acting  as  Executors.    *  435 


that  because  the  defendant,  (an  executor.) 
happened  to  be  a  solicitor,  the  account  in 
question,  which  bad  been  long  settled  be- 
tween the  parties,  was  opened, — though  the 
executor  had  the  prudence  not  to  act  for 
himself,  but  through  another  solicitor ;  and 
though  the  opposite  party,  the  tenant  for 
life,  had  also  employed  a  solicitor  who 
knew,  or  ought  to  have  known,  all  the 
facts  on  which  his  professional  assistance 
was  required.  The  other  point  in  the 
case,  — that  of  the  construction  of  the 
will,— on  which  the  executor  followed  the 
advice  of  the  late  Mr.  Bell,  appears  to  have 
turned  on  the  assumption  that  some  of  the 
facts  were  not  sufficiently  brought  to  the 
notice  of  Mr.  Bell.  If  so,  the  solicitor  of 
the  tenant  for  life  should  have  pointed 
them  out;  but  it  is  not  likely  that  any 
material  fact  escaped  the  well-known  skill 
and  attention  of  Mr.  Bell.  We  have 
added  some  notes  by  way  of  elucidating 
the  points  of  the  case  ;  shewing,  we  think 
conclusively,  that  whatever  difference  of 
opinion  there  may  be  on  the  construction 
of  the  will,  Mr.  Pickering,  the  executor, 
did  every  thing  which  a  prudent  and  honor- 
able man  could  be  required  to  do,  although 
the  Court  has  put  a  different  construction 
on  the  will  from  that  of  Mr.  Bell ;  and 
has  set  aside  the  agreement  by  which  the 
accounts  founded  on  that  opinion  were 
sought  to  be  adjusted. 

The  summary  of  the  decision  is  as  fol- 
lows:— 

A  testator  gave  his  wife  (subject  to  his 
debts,  legacies,  and  legal  liabilities),  all 
the  interest,  rents,  dividends,  annual  profits, 
use  and  enjoyment  of  all  his  real  and  per- 
sonal estate  for  her  life ;  and  at  her  death 
he  gave  the  residue  of  his  real  and  personal 
estate  to  A.  B.,  subject  as  aforesaid,  and  to 
the  payment  of  such  sums  of  money  as  he 
had  undertaken  or  should  undertake  to  pay 
after  his  wife's  decease.  The  wife  received 
the  rents  and  profits  for  thirty  years,  with 
the  consent  of  A.  B.,  who  was  one  of  the 
executors  :  but  then,  on  arrears  of  an  an- 
nuity, before  thought  to  be  worthless,  being 
unexpectedly  recovered,  in  adjusting  the 
interest  of  the  parties  as  to  such  arrears, 
A.  B.  required  the  refunding  of  the  excess  of 
rent  of  the  leasehold  property,  alleged  to 
have  been  received  by  her,  and  being  more 
than  she  was  entitled  to,  and  an  account  was 
settled  between  them  on  that  presumption. 
Held,  that  the  wife  was  entitled  by  the 
will  to  the  income  of  the  estate  as  left  b^ 
the  testater,  and  the  account  was  set  aside 
as  being  settled  under  the  alleged  ignorance 
of  her  rights  under  the  will. 


This  was  an  appeal  from  a  decree  of  the 
Mister  of  the  Rolls  upon  the  following  state 
of  facts  :— 

Mr.  George  Andree  by  his  will,  dated  De- 
cember 18(0,  gave  unto  his  wife  all  the  in- 
terest, rents*  dividends,  anuual  profits,  use  and 
enjoyment  »>f  all  his  estate  and  effects  what- 
soever for  her  life,  subject  to  the  payment  of 
his  debts  and  legal  liabilities,  and  to  certain 
legacies  thereby  bequeathed :  And  he  gave 
unto  Edward  Rowland  Pickering  (the  son  of 
his  wife  by  a  former  husband)  one  hundred 
guineas,  and  all  his  papers  and  books,  except 
as  therein  excepted,  and  all  his  furniture, 
fixtures  and  things  in  and  about  his  chambers, 
in  Staple  Inn,  with  the  appurtenances :  And 
the  testator  gave  his  wife  for  her  absolute  use 
and  benefit,  all  the  rest  of  his  furniture,  wiucs, 
linen,  china,  and  certain  books ;  and  the  use 
of  his  plate  and  fixtures  for  her  life.  The 
testator  then  gave  the  said  E,  R.  Pickering 
and  his  heirs  all  manors,  messuages,  lands, 
tenements  and  hereditaments,  which  were 
then  vested  in  him  (the  testator)  alone  or 
jointly  with  any  other  person  or  persons  as 
trustee,  upon  the  same  trusts  as  were  subsist- 
ing respecting  the  same,  and  he  appointed  the 
said  E.  R.  Pickering,  D.  P.  Watts,  and  L.  (Jib- 
son,  executors  of  his  said  will,  and  he  directed 
all  the  legacies  given  thereby  to  be  paid  with- 
out delay:  And  he  gave  and  devised,  after  bis 
wife's  death,  all  the  rest  and  residue  of  his 
estate  and  effects  whatsoever  unto  the  said 
K.  R.  Pickering,  to  hold  to  him,  his  heirs, 
executors,  administrators,  and  assigns  for  ever, 
subject  as  aforesaid,  and  to  the  payment  of  such 
sum  and  sums  of  money  as  he  had  undertaken  or 
should  undertake  to  pay  after  his  said  wife's  de~ 
cease;  but  if  the  said  E.  R.  Pickering  should 
die  in  her  lifetime,  not  having  married,  then 
the  testator  bequeathed  one  moiety  of  such 
residue  between  his  nephew  and  niece.  The 
testator,  by  a  codicil  ro  his  will,  charged  an 
annuity  of  f>0/.,  payable  by  him  to  one  John 
Cook  for  life,  on  certain  freehold  and  copy- 
holds lands  to  which  he  was  or  should  become 
entitled,  in  Hertfordshire,  on  the  life  of  John 
Clendon  ;  and  if  the  said  J.  Clendon  died  be- 
fore Cook,  the  sum  whk'h  tnijjit  be  received 
from  his  insurance  of  Clendon's  life  should  lie 
applied  in  paying  such  annuity  to  Cook.  The 
testator  died  in  February  1801,  and  the  ?aid 
E.  R.  Pickering  alone  proved  the  will.  The 
testator's  property  at  the  time  of  his  death 
consisted,  among  other  things,  of  a  leasehold 
house  in  the  Strand,  London,  and  an  annuity 
of  100/.  lor  the  life  of  the  grantor  secured  by 
the  covenant  of  one  William  Ward.  The 
affairs  of  the  testator  b^ing  at  his  death  em- 
barrassed, Mrs.  Andree,  the  testator's  widow, 
was  allowed  to  receive  the  whole  of  the  rents 
of  the  house  in  the  Strand  from  the  time  of 
the  testator's  death  down  to  khe  vear  1830, 
icrth  the  consent  of  the  ed'etittor.  Tne  annuity, 
in  consequence  of  the  insolvency  of  the  gran- 
tor, and  of  the  death  of  Ward  the  surety,  be- 
fore the  death  of  the  testator,  was  sixteen 
years  in  urrear  even  before  the  testator's 
"death;  but  in  the  year  1H27,  a  property  having 
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devolved  upon  Ward  the  surety,  the  widow  I  property.  His  representative  has  been  called 
was  apprised  of  this  event,  a  bill  was  filed  in  upon  under  the  covenant,  and  it  is  expected 
her  name  and  that  of  the  executor,  by  Messrs.  that  the  whole  or  a  considerable  part  of  the 

t .  i   o.    /i_  .:    : „ .  .    l?^...„_.J  i  •  a      rrw         t  t 


Johnson  &  Co.,  solicitors,  against  Edward 
Ward(the  personal  representative  of  W.  Ward), 
and  by  a  decree  made  in  that  suit  in  1830,  the 
arrears  of  the  annuity,  which  then  amounted 
to  4047/**  were  ordered  to  be  paid,  and  £•  R. 
Pickering  received  the  same  in  August  1830. 
As  soon  as  he  found  that  the  arrear  of  the 
annuity  was  thus  recoverable,  he  (being  him- 
self a  solicitor)  submitted  a  case  to.  counsel, 
but  being  a  family  matter,  and  not  thinking 
the  real  names  to  be  of  any  consequence,  it 
was  in  substance  as  follows : — ■ 

"  George  Andrews  (instead  of  Andree)  died 
in  1801,  having  by  bis  will  bequeathed  to  his 
wife,  the  rents,  interest,  dividends,  aud  annual 
produce  of  his  estate  for  her  life,  and,  sub- 
ject thereto,  he  bequeathed  the  residue  of  his 
estate  real  and  personal,  to  Edward  Parsons 
(instead  of  Pickering),  his  executors,  adminis- 
trators and  assigns,  for  ever ;  and  appointed 
three  executors,  who  are  all  deid  but  one. 
Part  of  his  property  consisted  of  a  lease  for 
fifty  years,  from  1796,  at  a  clear  rent  o£,10o7. 
The  widow  is  still  living,  and  has  received  the 
whole  rents.   The  residuary  legatee  now  com- 
plains that  the  executors  ought  not  to  have 
suffered  the  widow  to  have  received  the  full 
rents,  but  that  they  ought  to  have  sold  the  lease 
at  testator's  death,  realized  the  then  value,  and 
only  to  have  let  the  widow  have  what  interest 
could  have  been  obtained  from  the  produce ; 
but  they  not  doing  so,  he  contends  that  he 
has  been  greatly  injured.*   He  insists  that  if 
this  lease  had  been  sold  at  testator's  death,  it 
would  have  produced  1854/.,  and  that,  if  it 
were  now  soul,  it  would  only  be  worth  1133/., 
and  therefore  his  property  is  worse  by  7-1/. 
than  it  would  have  been  had  the  executors 
sold  this  leasehold  property,  and  realised  the 
assets,  as  they  ought  to  have  done,  at  the  testa- 
tor's decease ;  and  he  insists  that  the  deteriora- 
tion should  he  made  good  by  the  widow,  either 
by  now  making  up  the  value  as  it  would  have 
been  at  the  testator's  death,  or  that  the  future 
reuts  should  be  stopped  to  make  it  good,  or 
that  it  be  made  good  out  of  the  annuity  men- 
tioned on  the  other  side.    Be  pleased  to  give 
your  opinion  on  this  leasehold  question,  and 
the  rights  of  the  parties." 

The  case  stated  a  second  point  for  counsel's 
opinion  thus  : — 44  On  G.  Andrew's  death  in 
1801,  it  was  found  that  he  had  purchased  an 
annuity  of  100/.  of  the  assignee  of  the  grantee 
upon  the  grantor's  life,  and  that  W.  Watts  was 
a  covenanter  for  securing  it.  W.  Watts  was 
dead,  insolvent,  as  it  then  appeared,  and  upon 
application  to  the  grantor,  it  was  found  that 
he  could  pay  nothing ;  that  only  a  small  pay- 
meat  had  been  made  to  the  first,  grantee,  and 
that  Andrews  had  not  received  any  paymeut. 
The  grantor  died  lately,  and  it  has  been  found 
that  W.  Watts  had  become  entitled  to  some 


a  It  will  be  seen  that  these  suppositious 
sums  were  used  merely  argumentatively  to 
draw  Mr.  Bell's  attention  to  the  points. 


arrears  may  be  obtained.   The  whole  arrears 
due  are  4047/.  5*.  8d.   The  widow  claims  to 
be  entitled  to  the  annuity  from  the  death  of 
her  huBhand,  which,  up  to  1826,  would  be 
2400/.,  and  to  have  the  residue  laid  out  at  in- 
terest for  her  life.   On  the  other  hand,  the 
residuary  legatee  insists  that  she  is  not  entitled 
to  any  part  of  the  arrears;  that  it  never  had 
been  an  annual  productive  property,  and  that 
not,  until  it  is  received  by  the  executors,  will 
it  be  that  personal  property  out  of  which  she 
can  derive  any  interest ;  and  that,  therefore, 
all  she  is  entitled  to  will  be  to  have  the  gross 
sum,  which  may  be  obtained,  laid  out  at  in- 
terest to  be  paid  to  her  for  life  in  future.  The 
executor  has  suggested  that  it  should  be  consi- 
dered thus :  The  arrears  due  at  Mr.  Andrews's 
death  were  1647/.b   The  then  residue  of  this 
annuity  would  have  been  1100/.   Both  these 
sums  together,  viz.  27471.,  should  be  Consi- 
dered as  the  realised  assets  from  the  annuity 
in  1801.   The  widow  should  have  the  dif- 
ference, viz.  1300/.,  from  which  should  be 
deducted  the  excess  received  by  her  from  th.e 
leasehold.  Both  parties  disagree  to  this  arrange- 
ment.  The  widow  thinking  that  she  ought 
have  the  100/.  per  annum  since  the  year  1891, 
as  accrued  arrears  to  her,  and  the  residuary 
legatee  insisting  that  she  ought  to  have  nothing 
of  the  arrears,  but  only  the  future  interest  of 
the  gross  sum  of  whatever  may  be  obtained, 
and  that  the  residuary  legatee's  claim  in  re- 
spect of  the  lease  should  be  adjusted  out  of  the 
widow's  claim  on  the  annuity.    Be  pleased  to 
give  your  opinion  upon  this  point,  and  what 
you  recommend  to  be  done  between  the  parties.** 
Mr.  Bell/to  whom  the  points  were  submitted, 
gave  his  opinion  on  them  as  follows : 

As  to  the  first  point,  '*  I  think  the  leasehold 
should  be  considered  as  sold  at  the  testator's 
death,  and  the  widow  will  be  entitled  to  what 
it  would  have  produced  il  then  laid  out  in  the 
3  per  cent,  consols,  and  she  must  refund  the 
rest  of  what  she  has  received  from  the  rent 
{Howe  v.  Dartmouth,  7  Ves.  137),  for  this  is  a 
residuary  bequest  to  the  widow  for  life." 

As  to  the  second  point. — 4*  The  arrears  at 
the  death  of  the  testator  must  be  carried  to  the 
account  of  the  residue,  and  the  widow  can  have 
no  benefit  from  it  till  it  begins  to  produce 
interest.  As  to  the  residue  of  the  arrears, 
that  is  what  the  annuity  has  produced  from 
the  death  of  the  testator;  and  according  to 
Howe  v.  Dartmouth,  it  should  be  computed 
what  the  residue  of  the  annuity  in  3  per  cent, 
consols  would  have  produced  if  laid  out  at 
the  death  of  the  testator ;  and  what  the  widow 
would  have  received  from  dividends  of  such 
stock  should  be  paid  to  her  out  of  what  has 
accrued  since  his  death,  and  the  residue  of  that 
sum  should  be  taken  as  part  of  the  principal 
belonging  to  the  residue.  If  the  whole  arrears 
are  not  recovered,  I  incline  to  think  the  sum 


b  These  figures  were  merely  used  by  way  of 
elucidation. 
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recovered  must  be  apportioned  rateably  accord- 
ing to  what  would  go  to  each  account,  if  the 
whole  had  been  recovered.  John  Bell,  Lin- 
coln's Ian,  March  20ib,  1830."  E.  R.  Picker- 
iug,  sent  a  copy  of  t bis  opinion,  and  of  the  cases 
(omitting  only  tbe  suppositious  calculations 
of  sums)  to  Mrs.  Andree,  with  the  following 
letter : — "  With  this  I  beg  leave  to  send  you  the 
account,  which  has  been  drawn  out  agreeably  to 
the  opinion  of  Mr.  Bell,  respecting  the  house 
in  the  Straud,  and  tbe  arrears  of  Greeue'a  an- 
nuity, now  recovered  from  Ward's  estate.  A 
copy  of  Mr.  Bell's  opinion  accompanies  the 
account,  that  you  may  put  them  both  into  Air. 
Grojan's  hands,  or  into  those  of  any  other 
pro/euional  man  in  trhom  you  have  confidence, 
that  they  may  tie  carefully  considered  on  your 
behalf.  I  must  request  that  he  will  be  pleased 
to  see  Mr.  Johnson  on  the  subject;  ami  as 
soon  as  1  learn  that  the  amount  has  been  ad- 
justed and  approved  by  you,  tbe  balance  shall 
be  paid."  Mr.  Grojan  was  named  by  him,  as  she 
had  expressly  stated  that  he  had  been  consulted 
regarding  the  progress  of  the  suit  for  recovery 
of  the  arrears  of  the  aunuity  on  her  behalf,  and 
having  been  known  to  her  from  his  infancy, 
but  he  was  not  the  solicitor  employed  in 
recovering  the  arrears  of  the  annuity.  Mr. 
Pickering  retained  Mr.  Johnson  to  act  for  him, 
Mr.  Johnson  being  well  acquainted  with  all 
tbe  circumstances  of  the  testator's  affairs,  and 
with  the  particulars  of  the  suit.  An  account 
was  drawn  out  upon  the  principle  suggested  by 
Mr.  Bell,  a*  to  tbe  leasehold  rents,  and  dispo- 
sition of  the  arrears  of  the  annuity ;  but  to 
make  an  adjustment  of  the  whole  account,  ami 
to  give  tbe  widow  a  larger  balance  sum,  her 
life  interest  in  the  surplus  of  arrears,  and  that 
in  the  excess  of  rent  (that  no  diminution  of 
her  income  might  be  made),  were  respectively 
valued  according  to  the  tables  for  such  valua- 
tions. « 

Mr.  Grojan,  on  the  part  of  the  widow,  and 
Mr.  Johnson  on  the  part  of  Mr.  Pickering,  as 
proved  by  Mr.  Johnson's  evidence,  discussed 
the  account ;  and  M  r.  Grojan  admitting  that 
it  was  fairly  and  liberally  stated  (tbe  widow 
being  allowed  5  per  cent,  on  the  estimated 
values  of  the  leaseholds  and  annuity,  instead  of 
interest  on  3  per  cent,  consols) :  the  follow- 
ing was  the  memorandum  written  under  that 
account,  with  the  following  receipt  annexed, 
viz. :— "  Received  this  7th  October,  1830,  of 
Edward  Rowland  Pickering,  Esq.  tbe  sum  of 

c  The  following  is  the  summary  of  the  ac- 
count stated : 

£   *.  d. 

Leasehold    rent    per    annum  1^  in  n 
103  x  294  J***  10 

Value  of  lease  at  testator's  death  ") 

J696/.  10*. ;  at  5  per  cent,  al-  1 2354  16  9 
lowed  79U&.  6d.  X  294....J 


Difference  between  103  at  79/. 
16V.  6V,  per  annum,  23/.  3*.  6d. 
Value  thereof  on  her  life,  2ft 
years   


683  13  3 
57  18  9 


X74 


0 


■  >.i.. 


488/.  10*.  6V/.,  being  the  balance  of  the  account 
hereunto  annexed,  and  in  full  for  all  claims 
and  demands  for  or  on  account  of  the  several 
sums,  matters,  and  things  therein  stated,  men- 
tioned, or  referred  to,  save  and  except  only  as 
to  the  rents  of  the  house  in  the  Strand  therein 
mentioned,  and  which  1  am  to  receive  as  here- 
tofore. (Signed)  Mary  Andree."  Both  this 
memorandum  and  receipt  were  proved  to  have 
been  written  l»y  Mr.  Grojan  or  his  clerk.  Mrs. 
Andree  died  in  Julv,  lt*36,  being  then  ninety, 
two,  and  having  made  a  will  only  three  weeks 
before  her  death,  and  appointed  L.  U.  Picker- 
ing, the  plaintiff,  another  son  by  her  first 
husband,  her  executor,  who  instituted  this  suit 
against  £.  R.  Pickering,  to  set  aside  the  above 
mentioned  account,  and  to  take  the  opinion  of 
the  Court  on  Mr.  Andree's  will,  and  the  rights 
of  his  widow,  ami  of  the  residuary  legatee 
under  it.  The  Master  of  the  Rolls,  after  a  full 
hearing  of  the  cause,  held,  that  the  widow  was 
entitled  for  her  life  to  the  enjoyment  of  the 
whole  of  testator's  estate  as  he  left  it  at  his 
death ;  and  that  the  account  ought  fto  be  set 
aside  by  reason  of  the  widow's  imperfect  know- 
ledge tof  her  rights  and  the  pressure  of  the 
opinion  of  counsel  against  her,  founded  on  an 
imperfect  statement  of  facts,  it  not  being  stated 
that  the  defendant  was  not  only  executor,  but 
the  residuary  legatee,*1  in  consequence  of  which 
she  had  been  induced  to  sign  the  agreement  at 
the  foot  of  the  account.  From  that  decision 
the  defendant  now  appealed. 

The  Solicitor  General,  Mr.  Tinney,  and  Mr. 
Shnrpe  for  the  respondent,  supported  tbe  de- 
cree.— The  opinion  of  Mr.  Bell  was  the  ground- 
work of  the  account  and  agreement,  but  that 
opinion  was  founded  on  an  imperfect  statement 
of  facts,  and  was  consequently  erroneous.  No 
reliance  could  therefore  be  placed  on  that  opi- 
nion, although  it  formed  the  ground-work  of 
the  whole  of  tbe  settlement  which  had  been 


Supposed  valoe  of  annuity  on 
lite  of  annuitant,  then  aged  64,"] 
at  the  testator's  death,  800/. ;  I  ^qq 
at  5  per  cent.  40/.   Annuitant  f 
died  in  1825  or  1826,  but  not  I 
received  until  1830,  40  X  24  J 
Arrears  received ... .  j£4047  5  8 
Deduct  the  above ....   960  0  0 


0  0 


,£3087  5  8 
Value  of  her  life  interest  in  that 
balance  if  laid  out  in  1830  in 
3  per  cents.,  108/.  1*.  Orf.  X 
2ft   


2 
2 


6 

"6 


Deduct  the  above   741  12  0 

Balance  paid  to  the  widow  £48$  10  6 

.'!."]    \t>SHR   i,    'ff:l'.\    U:lU     ;    .  — — — — 

d  The  cage  stated  that  the  widow  had  re- 
ceived all  the  rents  from  the  testator's  decease : 
she  knew  also  that  the  defendant  was  executor 
and  residuary  legatee,  and  so  did  Mr.  Grojan, 
her  solicitor ;  and  she  could  not  have  received 
the  rents  without  the  acquiesce  uce  of  the  de- 
fendant. 
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effected  between  the  defendant,  a  mart  in  pos- 
session of  his  faculties,  and  his  mother,  a  lady 
of  eighty-six  years  of  age,  and,  as  she  said  her- 
self, so  lightheaded  that  she  could  not  compre- 
hend accounts.  No  Maine  could  attach  to  Mr. 
Grojan  or  Mr.  Johnson,  the  professional  gen- 
tlemen employed,  for  they  proceeded  on  the 
opinion  of  Mr.  Bell;  hut  it  was  clear  that  a 
settlement  of  such  a  nature  could  not  stand 
when  it  was  known  that  Mr.  Bell  had  no  know- 
ledge of  the  twenty-nine  years  acquiescence  on 
the  part  of  the  defendant,*  or  of  his  being  him- 
self residuary  legatee  and  executor.  If,  how- 
ever, contrary  to  their  expectation,  the  Court 
should  come  to  the  conclusion  that  the  opinion 
of  the  Master  of  the  Rolls  with  respect  to  the 
will  was  an  erroneous  one,  still,  the  learned 
counsel  submitted,  that  the  account  drawn  up 
by  the  defendant  must  be  opened,  us  it  was 
clearly  founded  on  a  wrong  basis,  and  contained 
miscalculations  to  the  extent  of  many  hundred 
pounds. 

Mr.  IVigritm,  Mr.  Richard*,  and  Mr.  Lloyd 
were  for  E.  R.  Pickering,  the  appellant. — They 
contended  that  its  no  fraud  of  any  kind  was  im- 
puted to  Mr.  Pickering,  and  that,  as  Mrs,  An- 
dree had  for  six  years  acquit  seed  in  the  settle- 
ment of  the  account,  it  ought  not  to  be  set 
aside  or  opened  now  at  the  suit  of  the  plaintiff, 
another  son  of  Mrs.  Andree,  and  who  was  living 
in  the  same  house  with  her  both  before  and 
after  the  settlement,  and  was  well  acquainted 
with  the  circumstances.  They  also  contended 
that  the  settlement  was  a  fair  and  just  one,  aud 
that  Mrs.  Andree  herself,  a  woman  of  strong 
mind,  had  been  assisted  by  a  professional  adviser 
of  her  own  selection  and  of  great  acuteness.  The 
following  cases  were  cited  in  the  arguments : 
Fallen  v.  Ready  £  Sitirell  v.  Barnard  ;S  Howe 
v.  Dartmouth  ;h  Alcovk  v.  Sloper  ;>  Collins  v. 
Coliin$  Cliflon  v.  Cochhui  n  *  Bethune  v. 
Kennedy  ;l  and  Mills  v.  Millsm 

The  Lord  Chancellor  in  giving  his  judgment, 
after  taking  time  to  consider,  said,  that  iu  his 
opinion,  the  whole  of  the  case  had  been  fairly 
set  forth  in  the  plaintiff's  bill.  The  question 
respecting  the  settlement  of  accounts  between 
Mr.  Picl  tering  and  his  mother,  was  one  on 
which  he  had  expressed  himself  strongly  in  the 
course  of  the  argument.  That  settlement  was 
one  which  could  not  be  sustained.  It  was 
a  settlement  proposed  by  a  solicitor  to  his 
mother,  a  lady  of  eighty-six  years  of  age  ;  and 
it  professed  to  be  founded  on  an  opinion  given 
by  Mr.  Bell,  which  opinion  it  has  been  made 
to  appear,  was  not  given  on  an  inspection  of 
the  will,  but  on  a  case  laid  before  that  learned 
counsel  by  Mr.  Pickering.  It  was  said  indeed 
that  Mrs.  Andree  had  the  benefit  of  good  legal 
advice,  and  that  the  negotiations  previous  to 
the  settlement  were  conducted  on  her  part  by  a 
solicitor,  Mr.  Grojan,  who  was  a  friend  of  the 

e  The  case  seems  to  shew  this  fact  clearly 
enough.  '  "."  '  i 

*2Atk.591.  i  2  Myl.  &  K.  703. 

e  f>  Ves.  520.  *  :3  Mvl.  &  K.  76. 

»  7  Ves.  137.  1  1  Mv'l.  &  O.  IN. 

»2Myl.&K.699.        ™  7  Simons,  504. 


family-  There  was,  however,  no  eVidenee  that 
Mr.  Grojan  had  his  attention  drawn  to  the  par- 
ticular circumstances  of  the  case,  or  that  be 
knew  the  extent  of  Mrs.  Andrews  rights,  or  tRe 
manner  in  which  the  opinion  of  Mr.  BelHiad 
been  o!>tained.n  The  evidence  of  Mr.  Jobt&oh 
the  solicitor  for  the"«ppellant,  in  no  part'uf  H 
shevved  that  thi«  was  an  agreement  or  contract. 
That  evidence  did  not  much  assist  the  catwe  of 
the  appellant.  The  case  must  be  looked  at  as 
if  the  contract  had  not  taken  place,  artd'that 
restored  it  to  the  construction  of  the  will.  The 
agreement  took  place  29  or  30  years  after  the 
testator's  death.  The  son  was  executor — The 
mother  was  tenant  for  life.  The  property,  so 
far  a*  it  was  affected  by  the  question  raised  ih 
this  case,  was  a  leasehold  house  and  an  annuity, 
which  last  was  considered  a  hopeless  claim. 
The  mother  had  received  the  rent  of  the  lease- 
hold house  from  1801  to  1830,  and  the  son  now 
contended  that  she  onght  not  to  have  received 
the  rents  of  the  house  which  was  perishable 
property,  without  adverting  to  the  lapse  of  time 
after  which  he  made  the  claim.  The  question 
turned  upon  the  construction  of  the  will.  The 
cases  on  the  subject  were  numerous,  some  in 
favour  of  the  tenant  for  life,  and  some  in  favor 
of  the  remainder*  man.  There  might  necessarily 
be  great  ambiguity  in  the  terms  of  the  particular 
will,  but  the  principle  was  plain  and  obvious. 
The  principle  was  laid  down  clearly  in  Hoiee 
v.  Lord  Dartmouth,  but  the  principle  was  ac- 
knowledged be f« i rfc  that  ease  was  decided.-  If 
the  testator  gives  property,  specifically  for  life, 
and  iu  remainder,  the  Court  cannot  avoid  seeing 
that  it  is  given  in  specie.  If  he  uives  leaseholds 
to  A.  for  life,  with  remainder  to  /?.,  the  inten- 
tion and  declaration  thereof  is  the  other  way. 
These  ea^es  are  relieved  from  difficulty.  The 
case  of  Collins  v.  CoUitin  is  the  nearest  case  to 
the  present,  of  aH  those  referred  to.  In  Alcock 
v.  Striper;  the  Muster  of  the  Rolls  saw -there 
was  a  Sufficient  indication  that  the  wife  should 
enjoy  the  bequest  in  specie.  There  were  In 
the  'case  of  Collins  t.  Collins,  expressions 
only  applicable  to  the  species  of  property 
there  mentioned.  There  was  a  direction  that 
at  the  wife's  death  the  property  should  be 
divided,  &e.  His  Lordship  read  the  words,  and 
said  he  concurred  in  the  decision  in  Cultins  v. 
Collins.  He  thought  it  impossible,  that  a  tes- 
tator should  not  wish  his  wife  to  enjoy  the  pro- 
perty in  the  state  in  which  he  left  it,  should  he 
use  the  expressions  in  Collins  v.  Collins.  The 
expressions  in  this  will  "  plate  and  picture*," 
fell  under  the  words  "  use  and  enjoyment  of  all 
my  property."  The  testator  had  not  given  the 
rest  and  residue  iu  these  terms  before.  There 
was  to  be  no  rest  and  residue  till  the  decease 
of  his  wife.0   It  was  necessary  to  look  to  the 


n  It  was  proved  that  Mr.  Johnson  and  Mr 
Grojan  met  several  times  and  discussed  the  ac- 
count. 

«  But  see  Mills  v.  Mills.  The  testator  by 
the  codicil,  expressly  points  out  wherein  iie 
would  have  the  principle  diminished  by  life 
application.  And  the  residue  was  at  his  wife's 
decease,  to  be  liable  to  such  sums  as  he  had 
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period  at  which  the  gift  was  to  take  effect,  in 
order  to  find  the  meaning  of  the  ward  M  residue." 
To  make  out  what  was  intended  for  the  residue, 
il  wad  necessary  to  make  it  out  at  the  testator's 
death. ;  for  the  direction  brought  it  precisely 
parallel  to  Collins  I,  Collins.  There  was  an 
annuity  which  the  testator  was  obliged  to  pay, 
and  also  an  annuity  which  he  was  entitled  to 
receive.  He  made  an  account  of  what  he  had 
xeceived  from  the  insurance  company.  You 
cannot  hinder  the  estate  of  (he  tenant  for  life 
from  being  subject  to  what  the  testator  was 
liable  to  pay  ;  the  reuts  were  subject  to  debts, 
and  such  insurances  and  liabilities  as  lie  was 
liable  to  pay.  There  might  be  annuities  to  cat 
up  all  the  life  estate.  There  was  also  an  an- 
nuity for  many  years  unpaid.  His  Lordship 
read  the  material  parts  of  the  will  and  codicils, 
and  said  he  was  clearly  of  opiuion,  that  the 
principle  of  the  case  of  Howe  v.  Lord  Dart- 
mouth did  not  apply  to  them.  He  thought 
there  was  an  intention  sufficiently  apparent  in 
this  will  that  the  property  given  to  the  teuaut 
for  life  should  be  enjoyed  by  her  in  the  con- 
dition in  which  it  was  at  the  testator's  death. 
Injustice  would  be  done  by  applying  to  this 
case  the  principle  of  Howe  v.  Lord  Dartmouth. 
There  was  certainly  some  ambiguity  in  the 
language  of  the  will,  but,  on  the  whole,  upon 
a  careful  examination,  kis  Lordship  came  to 
iheeauie  conclusion  on  the  will  that  the  Mas- 
ter of  the  Rolls  had  come.  In  the  various 
I  modes  suggested  by  Mr.  Bell,  there  was  one 
mode  which  is  obviously  a  mode  that  could  not 
do  justice  .between  the  parties.  The  scheme  of 
an  agreement  which  is  called  an  account,  sug- 
gested another,  which  is  palpably  unjust,  and 
.  nothing  could  he  much  wore  difficult  than  to 
suggest  any  thing  like  that  which  would  <be 
just.  But  the  only  way  in  which  auy  thing  like 
justice  could  be  attained,  would  be  to  take4the 
facts  as  they  ultimately  turned  out,  and  see 
i,f'.wuat  would  have  been  the  value  of  a  sum  of 
money,  the  payment  of  which  was  postponed 
lor  thirty  years,  hecause  that  was  the  utmost 
to  which  the  remainder  man  at  the  time  of  the 
death,  would  be  entitled.  If  it  had  been  con- 
,  verted  at  all,  it  would  have  been  convertible 
only  as  a  property  uow  to  be  sold,  but  payable 
AH)  years  hence,  it  would  resolve  iuto  nothing. "p 

undertaken  or  should  undertake  to  pay  at  her 
decease.  How  were  such  undertakings  to  be 
paid,  if  the  wife  exhausted,  as  she  nearly  did, 
the  leasehold  property,  by  outliving  the  term? 
The  testator  could  scarcely  have  contemplated 
Riving  to  his  widow  twenty-four  years  of  arrears 
of  annuity  at  a  remote  period. 

P  This  view  of  the  case  appears  to  be  erro- 
neous, from  the  following  calculation : — 1000/. 
*  not  to  be  received  even  for  thirty-five  years 
-hence,  is  no\v  worth  at  4  per  cent.  1000/. 
•Every!  sum  at  4  per  cent.,  multiplies  itself  ,iu 
seventeen  and  a  half  years.  So  that  1000/.  now 
pmd,  will,  in  seventeen  and  a  half  ,  years,  be 
L'000/.,  and  that  2000/.  in  seventeen  and  a  half 
yean  More,  will  be  4000/.  The  value  of  1/,  at 
the  present  period,  and  not  to  be  received  uutll 
ahe  eml  of  thirty  year*,  is  worth,  at  4  per  cent. 


Then  as  to  the  conduct  of  the  parties*  he 
thought  that  after  an  acquiescence  for  near 
thirty  years  on  the  part  of  Mr.  E.  R.  Pickering, 
he  could  not  make  a  case  to  disturb  the  long 
enjoyment  by  his  mothers  With  respect  to 
the  costs — in  ordinary  cases,  where  the  lan- 
guage used  by  the  testator  was  so  obscure  that 
the  parties  interested  had  to  come  to  this 
Court  for  its  assistance  in  clearing  it  up,  the 
practice  was  to  throw  the  costs  on  the  estate  of 
the  testator.  But  in  this  instance  the  object  of 
the  appeal  was  not  so  much  to  remove  the 
ambiguity  of  the  will,  or  to  get  the  opinion  of 
the  Court  on  its  construction,  as  to  seek  to  set 
up  the  account  which  the  decree  of  the  Master 
of  the  Rolls  set  aside.  Under  these  circum- 
stances, his  Lordship  felt  it  his  duty  to  affirm 
the  decree,  and  dismiss  the  appeal  with  costs. 

Pickering  v.  Pickering.— Sittings  at  Lin- 
coln's Inn,  July  183y. 


•3083— or  6s.  2d.  Therefore  4000/.,  to  be  re- 
ceived at  the  end  of  thirty  years,  is  worth  now 
in  present  money  1233/.  6s.  Sd. 

Air.  Bell's  principle  has  not  been  understood 
in  respect  to  the  division  of  the  arrears  of  an 
annuity  wherein  the  tenant  is  not  tenant  of  the 
property  in  specie. 

If  the  tenant  for  life  and  remainder-man  sell 
the  annuity,  the  transaction  is  simple  enough ; 
the  product  is  laid  our,  and  the  tenant  for  life 
receives  the  dividends  for  life;  but  suppose 
they  agree  to  keep  it  and  take  their  chance  of 
tbe  life  on  which  the.  annuity  rests  ?  Then  the 
principle  is  equally  simple.  Value  the  annuity 
of  100/.,  say  800/.,  suppose  that  laid  out  at 
interest,  say,  800/.  at  5  per  cent.;  give  the 
life  tenant  40/.,  and  lay  out  the  60/.  at  interest, 
which  the  tenant  for  life  will  also  receive ;  and 
so  on  every  year,  when  and  as  the  100/.  is  re- 
ceived, so  eive  the  tenant  for  life  the  40/.,  and 
invest  the  60/.  from  time  to  time  as  long  as  the 
annuitant  and  tenant  for  life  live. 

It  is  quite  clear  that  this  division  can  only  he 
made  when  and  as  tbe  annuity  is  received ;  and 
if  it  is  not  received  for  many  years,  it  cannot 
be  divided  and  invested  until  it  is  received,  and 
of  course  cannot  be  so  divided  and  invested  after 
the  annuity  ceases ;  but  if  the  annuity  cease 
in  the  lifetime  of  the  tenant  for  life,  of  course 
her  40/.  share  must  cease,  but  she  would  con- 
tinue to  receive  the  interest  of  the  accumula- 
tions of  the  60/.,  as  long  as  she  lived,  be  they 
what  they  may.  And  upon  that  principle  was 
the  account  stated. 

1  It  apptars  clear  that  the  executor  had  no 
intention  to  disturb  the  receipt  of  the  rent,  had 
not  the  arrears  of  the  annuity  afforded  the  op- 
portunity of  its  being  done  without  any  incon- 
venience to  the  tenant  for  life  ;„and  this  was  re- 
sorted to  as  a  mere  act  of  duty  to  his  own  large 
family— instead  of  the  money  going  into  another 
channel  for  which  it  was  evidently  not  intended. 
1 1  appears  never  to  have  occurred  to  any  of  the 
professional  persons  that  Mrs.  Andree  could  be 
construed  as  tenant  for  life  in  specie ;  and  it  is 
understood  that  none  of  the  counsel  even  now 
so  construe  the  will.  En. 
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CHANGES  IN  THE  LAW 

IN  THB  LATE  SESSION  OF  PARLIAMENT. 

No.  XI.  ' 

METROPOLITAN  POLICB  COURTS. 

2&3  Vict.,  c.  71. 
[Continued  from  p.  405.] 

11.  Her  Majesty  may  direct  an  issue  frtm 
the  consolidated  fund  towards  the  expenses  of 
this  act. — And  be  it  enacted,  that  it  shall  be 
lawful  for  her  Majesty  to  direct  that  such  sum 
not  exceeding  iu  any  one  year  the  sum  of  fifty 
thousand  pounds,  over  and  above  the  necessary 
disbursements,  for  purchasing,  hiring,  repair- 
ing, ntting-up,  and  furnishing  the  houses  and 
buildings  wherein  the  said  police  courts  shall  be 
holden,  and  for  defraying  the  retiring  allowances 
of  such  magistrates  as  may  resign  or  be  super- 
seded under  the  provision  herein-before  con- 
tained, shall  be  issued  quarterly  out  of  the  Con- 
solidated Fund  of  Great  Britain  and  Ireland  to 
the  said  receiver,  to  be  by  him  applied  towards 
defraying  the  salaries  of  tiie  magistrates,  re- 
ceiver,  clerks,  and  other  officers  of  the  said 
police  courts,  and  all  expences  of  holding  the 
said  courts  and  putting  this  act  in  execution. 

12.  Time  of  attendance  of  magistrates. — And 
be  it  enacted,  that  on  every  day,  excepting 
Sundays,  Christmas  Day,  Good  Friday,  or  any 
day  appointed  for  a  public  fast  or  thanksgiving, 
one  of  the  said  magistrates  shall  attend  at  each 
of  the  police  courts  established  or  to  he  estab- 
lished within  the  Metropolitan  Police  District, 
from  ten  of  the  clock  in  the  morning  until  five 
of  the  clock  in  the  afternoon  :  and  every  such 
magistrate  shall  attend  at  such  other  times  as 
urgent  necessity  may  require,  or  shall  be  direct, 
ed  by  one  of  her  Majesty's  principal  secretaries 
of  state  ;  and  the  secretary  of  state  shall  have 
power  from  time  to  time  to  direct  at  which 
court  each  of  the  said  magistrates  shall  attend. 

13.  Acts  directed  to  he  done  bp  a  neighbour- 
ing justice  may  be  done  hp  any  of  the  said 
magistrates.— And  be  it  enacted,  that  where  by 
any  law  now  in  being,  or  by  any  act  not  con- 
taining an  express  enactment  to  the  contrary 
hereafter  to  be  made,  auy  act  is  directed  or 
authorized  to  be  done  by  any  justice  or  justices 
of  the  peace  belonging  to  any  of  the  said  offices, 
or  by  any  justice  or  justices  residing  in  or  near 
or  next  the  parish  or  pluce  where  any  offence 
or  other  matter  cognizable  before  him  or  them 
shall  be  committed  or  shall  arise,  the  same 
jurisdiction  may  be  exercised  by  one  of  the  said 
magistrates  in  any  of  the  said  courts. 

14.  One  magistrate  may  do  any  act  directed 
to  be  done  by  more  than  one  justice,  except  at 
petty  session's. — And  be  it  enacted,  that  it  shall 
be  lawful  for  any  one  of  the  said  magistrates 
appointed  or  hereafter  to  be  appointed  to  do 
alone  any  act  at  any  of  the  said  courts,  or  at 
any  place  where  her  Majesty  shall  order  any 
such  court  to  be  holden  within  the  limits  of  the 
Metropolitan  Police  District  for  the  time  being, 
which  by  any  law  now  in  force,  or  by  any  law 
not  containing  an  express  enactment  to  the 
contrary  hereafter  to  be  made,  is  or  shall  be 


directed  to  be  done  by  more  than  one  jus  tide  c 
Provided  always,  that  none  of  the  said  magis- 
trates shall  be  competent  to  act  as  a  justice  of 
the  peace,  either  alone  or  with  any  other  justice 
or  justices,  in  any  thing  which  is  to  be  done  at 
a  special  or  petty  session  of  all  the  justices 
acting  in  the  division,  or  by  the  justices  of  any 
of  the  said  counties  or  liberties  in  quarter  ses- 
sion assembled. 

16.  Magistrates  to  meet  quarterly  for  report- 
ing  to  the  Secretary  of  State.'—  And  be  it  en- 
acted, that  the  said  magistrates,  or  so  many  as 
may  be  able  to  attend,  shall  meet  together  once 
in  every  quarter  of  a  year  at  such  time  and 
place  as  one  of  her  Majesty's  Principal  Secre- 
taries of  State  shall  appoint;  and  the  chief 
magistrate  shall  preside  at  the  said  meetings, 
or  in  his  absence  such  one  of  the  said  magis- 
trates shall  preside  as  shall  be  chosen  by  the 
magistrates  then  present  j  and  every  one  of  the 
magistrates  belonging  to  the  said  police  courts 
shall  furnish  for  the  use  of  such  meeting  a  re- 
port of  bis  proceedings  in  the  execution  of  this 
act,  and  each  of  the  said  magistrates,  and  also 
the  commissioners  of  the  police  of  the  metro-' 
polis,  shall  furnish  a  report  of  any  matters 
relating  to  the  execution  of  this  act,  or  to  the 
poiice  of  the  metropolis,  which  they  shall  be 
desirous  of  bringing  under  the  notice  of  the 
magistrates  assembled  at  such  meeting;  and 
the  magistrates  so  assembled  shall  take  every 
such  report  into  consideration ;  and  an  abstract 
shall  be  made,  under  the  direction  of  the  magis- 
trates, of  all  the  said  reports,  and  also  a  report 
of  any  matters  which  they,  or  the  majority  of 
them  assembled  at  any  such  meeting,  shall  be 
desirous  of  bringing  under  the  notice  of  the 
Secretary  of  State ;  and  the  said  meeting  may 
be  adjourned  from  time  to  time  for  the  purpose 
of  considering  the  said  report ;  and  the  abstract 
and;  report,  when  made,  6hall  he  delivered  to 
one  of  her  Majesty's  principal  Secretaries  of 
State.  Juii.lifmoa.io 

16.  Secretary  of  State  may  make  rules  for 
conducting  the  business  of  the  courts.— And  be 
it  enacted,  that  the  Secretary  of  State  may 
make  such  rules  for  regulating  the  manner  o£ 
conducting  the  business  in  the  said  courts,  ami 
for  securing  uniformity  therein,  as  shall  appear 
to  him  fit  to  be  made ;  and  a  copy  of  every 
rule  made  for  enforcing  any  such  regulation, 
signed  by  the  Secretary  of  State,  shall  be  sent 
to  each  of  the  said  magistrates,  and  to  the  chief 
clerk  of  each  of  the  said  courts  j  and  every  rule- 
made  for  such  purpose  as  aforesaid  shall  be  ob- 
served by  the  magistrates,  clerks,  and  officers 
of  the  said  courts ;  and  a  copy  of  all  such  rules 
shall  be  laid  before  both  Houses  of  Parliament 
within  six  weeks  next  aftrr  the  commencement 
of  each  session  of  parliament.  \t 

17-  Process  in  respect  of  matters  arising*  • 
within  the  Metropolitan  Police  District  neea 
not  be  endorsed.— And  be  it  enacted,  that  every 
warrant  to  compel  the  appearance  of  any  per- 
son, or  warrant  for  the  apprehension  of  any: 
person  charged  with  any  otfence,  issued  by  any 
of  the  said  magistrates,  iu  respect  of  any  matter 
arising  within  the  Metropolitan  Police  District, 
may  be  served  or  executed  out  of  the  Metro- 
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politan  Police  District  by  the  constable  or 
constables  to  whom  the  same  shall  be  directed, 
ud  shall  have  the  same  force  anil  effect  as  if 
the  same  had  been  originally  issued  or  subse- 
quently endorsed  by  a  justice  or  justices  of  the 
peace  having  jurisdiction  in  the  place  where  the 
satne  shall  be  served  or  executed. 

18.  Summons  for  persons  to  appear  at  any 
place  without  the  {'units  specified  in  this  act, 
void. — Ami  be  it  enucied,  that  every  summons 
or  war  run!  which  after  the  passing  of  tins  act 
shall  be  issued  by  auy  justice  of  the  peace  of  the 
counties  of  Middlesex,  Surrey,  Kent,  Essex, 
or  Hertfordshire  respectively,  requiring  any 
person  residing  within  the  Metropolitan  Police 
District  to  appear  at  any  place  without  the  said 
district  to  answer  any  information  or  complaiut 
touching  any  matter  arising  within  the  said  dis- 
trict, shall  be  utterly  void,  except  for  the  pur- 
pose of  enforcing  payment  of  any  rates  or  taxes 
levied  within  any  parish  or  place  part  only  of 
which  is  within  the  Metropolitan  Police  Dis- 


19.  Magistrates  may  proceed  by  summons, 
and  if  party  summoned  does  not  appear,  may 
issue  warrant. — And  be  it  enacted,  that  upon 
any  information  or  complaint  to  be  laid  or 
made  before  any  magistrate  of  the  said  Courts 
of  any  matter  which  such  magistrate  is  au- 
thorized to  hear  and  determine  summarily,  the 
magistrate  may  summon  the  party  charged,  aud 
if  such  party  shall  not  appear  according  to  the 
tenor  of  the  summon!1,  auy  one  of  the  said 
magistrates,  upon  proof  of  the  service  of  the 
summons,  may  proceed,  in  all  cases  which  are 
not  of  a  criminal  nature,  if  no  sufficient  cause 
shall  be  shown  for  the  nonappearance  of  the 
party,  to  hear  and  determine  the  cuse  in  the 
absence  of  the  party,  and  in  all  criminal  cases 
shall  issue  his  warrant  for  apprehending  and 
bringing  such  party  before  him,  or  some  other 
magistrate,  in  order  that  the  said  information 
or  complaint  may  be  heard  and  determined. 

20.  Now  summons  may  be  served. — And  be 
it  enacted,  that  every  such  summons  may  be 
served  by  delivering  a  copy  of  the  summons  to 
the  party,  or  by  delivering  a  copy  of  the  sum- 
to  the  wile  or  servant  or  some  adult  in- 
of  the  family  of  the  party  at  his  usual 
of  abode,  and  explaining  the  purport 
"  to  such  wife,  servant,  or  inmate. 

21.  Warrant  for  apprehension  may  be  issued 
without  summons. — And  be  it  enacted,  that 
••very  such  magistrate  may,  without  issuing 
any  summons,  forthwith  issue  his  warrant  for 
the  apprehension  of  any  person  charged  with 
any  offence  cognizable  before  him  whenever 
good  grounds  for  so  doing  shall  be  stated  on 
oaih  before  him. 

22.  Magistrates  may  enforce  attendance  of 
witnesses,— -And  be  it  enacted,  that  any  such 
magistrate  may  summon  any  wittiess  to  appear 
and  give  evidence  before  him  upon  the  matter 
of  any  offence  cognizable  before  such  magis- 
trate with  which  any  person  shall  be  charged 
before  him,  at  a  time  and  place  appointed  for 
hearing  the  information  or  complaint,  and  by 
warrant  under  his  baud  aud  seal  may  require 
any  person  to  be  brought  before  him  who  shall 


neglect  or  refuse  to  appear  to  give  evidence  at 
the  time  aud  place  appointed  in  such  summons, 
proof  upon  oath  being  first  given  of  personal 
service  of  the  summons  upon  the  person  against 
whom  such  warrant  shall  be  granted ;  and  such 
magistrate  may  commit  auy  person  coming  or 
brought  before  him,  who  shall  refuse  to  give 
evidence,  to  any  hous»*  of  correction  within  the 
Metropolitan  Police  District,  there  to  remain 
without  bail  or  tuainprize  for  any  time  not  ex- 
ceeding fourteen  days,  or  until  such  person 
shall  soouer  submit  himself  to  be  examined; 
and  in  case  of  such  submission  the  order  of  auy 
such  magistrate  shall  be  a  sufficient  warrant  for 
the  discharge  of  such  person. 

23.  Punishment  of  persons  giving  false  evi- 
dence.— And  be  it  enacted,  that  every^person 
who,  upon  any  examination  upon  oath  or 
affirmation  before  any  magistrate  acting  at  any 
one  of  the  said  Courts,  shall  wilfully  aud  cor- 
ruptly give  false  evidence,  or  shall  wilfully  and 
corruptly  swear  or  affirm  any  thing  which  shall 
be  liaise,  shall  he  liable  to  the  penalties  of  wil- 
ful and  corrupt  perjury. 

24.  Persons  suspected  of  having  or  convey- 
ing stolen  goods.— -And  be  it  enacted,  that  every 
person  who  shall  be  brought  before  any  of  the 
said  magistrates  charged  with  having  in  his 
possession  or  conveying  in  any  manner  any 
thing  which  may  be  reasonably  suspected  of 
being  stolett  or  unlawfully  obtained,  and  who 
shall  not  give  an  account  to  the  satisfaction  of 
such  magistrate  how  he  came  by  the  same, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  liable  to  a  penalty  of  not  more  than 
6ve  pouuds,  or,  in  the  discretion  of  the  magis- 
trate, may  be  imprisoned  in  any  gaol  or  house 
of  correction  within  the  Metropolitan  Police 
District,  with  or  without  hard  labour,  for  any 
time  not  exceeding  two  calendar  months. 

25.  In  case  of  information  given  that  there 
is  reasonable  cause  for  suspecting  that  any  goods 
have  been  unlawfully  obtained  and  are  concealed. 
—And  be  it  enacted,  that  if  information  shall 
be  given  on  oath  to  any  of  the  said  magistrates 
that  there  is  reasonable  cause  for  suspecting 
that  any  thing  stolen  or  unlawfully  obtained  is 
concealed  or  lodged  in  auy  dwelling  house  or 
any  other  place,  it  shall  be  lawful  for  such 
magistrate,  by  special  warrant  under  his  band 
directed  to  any  constable,  to  cause  every  such 
dwelling  house  or  other  place  to  be  entered 
and  searched  at  any  time  of  the  day,  or  by 
night  if  power  for  that  purpose  be  given  by 
such  warraut;  and  the  said  magistrate,  if  it 
shall  appear  to  him  necessary,  may  empower 
such  constable,  with  such  assistance  as  may  be 
found  necessary,  such  constable  having  pre- 
viously made  known  such  his  authority,  to  use 
force  for  the  effecting  of  such  entry,  whether 
by  breaking  open  doors  or  otherwise,  and  if  upon 
search  thereupon  made  any  such  thing  shall  be 
found,  then  to  couvey  the  same  before  a  magis- 
trate, or  to  guard  the  same  on  the  spot  mi  til 
the  offenders  are  taken  before  a  magistrate,  or 
otherwise  dispose  thereof  in  some  place  of 
safety,  and  moreover  to  take  into  custody  and 
carry  before  the  said  magistrate  every  person 
found  in  aucb  house  or  place  who  shall  appear 
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to  have  been  privy  to  tbe  deposit  of*  arty  abch 
thinjf,  knowing  or  having  readable  daose  to 
suspect  the  same  lo  have  been  stolen  Or  other- 
wise unlawfully  obtained. 

26.  Purty  from  whom  stolen  £0*1*  are  re- 
ceived to  be  rswmined  by  the  mogistrNte.—And 
be  it  enacted,  that  when  any  penon  shall  be 
brought  before  any  such  magistrate  charged 
with  having  or  conveying  any  thing  stolen  or 
unlawtullyobtained,  and  shall  declare  that  he  re- 
ceived the  same  from  some  other  person,  or  that 
he  was  employed  as  a  carrier,  agent,  or  servant 
to  convey  the  same  for  ?otne  other  person,  such 
magistrare  is  hereby  authorized  and  required 
to  cause  every  such  person,  and  also,  if  neces- 
sary, every  former  or  pretended  purchaser,  or 
other  person  through  whose  possession  the 
same  shall  have  passed,  to  be  brought  before 
him  and  examined,  and  to  examine  witnesses 
upon  oath  touching  the  same  ;  and  if  it  shall 
appear  to  such  magistrate  that  any  person 
shall  have  had  possession  of  such  thing,  and 
had  reasonable  cause  to  believe  the  same  to 
have  been  stolen  or  unlawfully  obtained,  every 
such  person  shall  be  deemed  guilty  of  a  misde- 
meanor, and  to  have  had  possession  of  such 
thing  at  the  time  and  place  when  and  where 
the  same  shall  have  been  found  or  seized  ;  and 
the  possession  of  a  carrier,  agent,  or  servant 
shall  be  deemed  to  be  the  possession  of  the 
person  who  shall  have  employed  such  other 
person  to  convey  the  same,  and  shall  l>e  liable 
to  a  penalty  of  not  more  than  five  pounds,  or, 
in  the  discretion  of  the  magistrate,  may  be  im- 
prisoned in  any  gaol  or  house  of  correction 
within  the  Metropolitan  Police  District,  with 
or  without  hard  labour,  for  any  time  not  ex- 
ceeding three  calendar  months. 

27.  Power  to  order  delivery  of  good*  stolen 
or  fraudulently  obtained,  and  in  possession  of 
brokers  and  other  dealers  in  second-hand  pro- 
perty.— And  be  it  enacted,  that  if  any  goods 
shall  be  stolen  or  unlawfully  obtained  from  any 
person,  or,  being  lawfully  obtained,  shall  be 
unlawfully  deposited,  pawned,  pledged,  sold, 
or  exchanged,  and  complaint  shall  be  made 
thereof  to  any  of  the  said  magistrates,  and  that 
such  goods  are  in  the  possession  of  any  broker, 
dealer  in  marine  stores,  or  other  dealer  in 
second-hand  property,  or  of  any  person  who 
shall  have  advanced  money  upon  the  credit  of 
such  goods,  within  the  Metropolitan  Police 
District,  it  shall  be  lawful  for  such  magistrate 
to  issue  a  summons  or  warrant  for  the  appear- 
ance of  such  broker  or  dealer,  and  for  the  pro- 
duction of  the  goods,  and  to  order  such  goods 
to  be  delivered  up  to  the  owner  thereof,  either 
without  any  payment,  or  upon  payment  of 
such  sum  and  at  such  a  time  as  the  magistrate 
shall  think  fit ;  and  every  broker  or  dealer  who, 
being  so  ordered,  shall  refuse  or  neglect  to 
deliver  up  the  goods,  or  who  shall  dispose  of 
or  make  away  with  the  *anio  after  notice  that 
such  goods  were  stolen  or  unlawfully  obtained 
as  aforesaid,  shall  forfeit  to  the  Owner  of  the 
goods  the  full  value  thereof,  to  be  determined 
by  the  magistrate :  Provided  always,  that  no 
such  order  shall  bar  any  such  broker  or  dealer 
from  recovering  possession  of  such  goods  by 


suit'  bV  action  at1  law  frorii  :,fW  £eVson  into 
whose  possession  thejrmay  come  by  virtue  of 
the  magistrate's  order,  so  that  sock  action  be 
commenced  withiu  six  calendar  months 'next 
after  such  order  shall  be  made.  -  v  /  I 

28.  For  removing  doubts  as  to  ordering  the 
restoration  of  property  unlawfully  pawned,  fyc. 
—And  whereas  doubts  have  arisen  whether 
goods  unlawfully  deposited,  pledged,  pawned, 
or  exchanged,  may  be  restored  to  the  owner  ia 
cases  of  summary  conviction,  or  where  the 
goods  arc  produced  without  the  issue  ol  any 
search  warrant;  be  it  declared  and  enacted, 
that  it  shall  be  lawful  for  any  magistrate  to 
order  that  any  goods  unlawfully  pawned, 
pledged,  or  exchanged  which  shall  be  brought 
before  him,  and  the  ownership  of  which  shall 
be  established  to  the  satisfaction  of  such  magis- 
trate, shall  be  delivered  up  to  the  owner  by 
the  party  with  whom  they  were  so  unlawfully 
pawned,  pledged,  or  exchanged,  either  without 
compensation,  or  with  such  compensation  to 
the  party  in  question  as  the  magistrate  may 
think  fit. 

29.  Power  to  order  delivery  of  possession  of 
goods  charged  to  have  been  stolen  or  fraudu- 
lently obtained,  and  in  custody  of  constable. — 
And  be  it  enacted,  that  if  any  goods  or  money 
charged  to  be  stolen  or  fraudulently  obtained 
shall  be  in  tbe  custody  of  any  constable  by 
virtue  of  any  warrant  of  a  justice,  or  in  prose- 
cution of  any  charge  of  felony  or  misdemeanor 
in  regard  to  the  obtaining  thereof,  and  the 
person  charged  with  stealing  or  obtaining  pos- 
session as  aforesaid  shall  not  be  found,  or  shall 
have  been  summarily  convicted  or  discharged, 
or  shall  have  been  tried  and  acquitted,  Or  if 
such  person  shall  have  been  tried  and  found 
guilty,  bat  the  property  so  in  custody  shall 
not  have  been  included  in  any  indictment  upon 
which  he  shall  have  been  found  guilty,  it  shall 
be  lawful  for  any  magistrate  to  make  an  order 
for  the  delivery  of  such  goods  or  money  tp 
the  party  who  "shall  appear  to  be  the  rightful 
owner  thereof,  or  in  case  the  owner  cannot  be 
ascertained,  then  to  make  buco  order  with  re- 
spect to  such  goods  or  money  as  to  such  magis- 
trate shall  seem  meet :  Provided  always,  that 
no  such  order  shall  be  any  bar  to  the  right  df 
any  person  or  persons  to  sue  the  party  to 
whom  such  goods  or  money  shall  be  delivered, 
and  to  recover  such  goods  or  money  froto  him 
by  action  at  law,  so  that  such  action  shall  be 
commenced  withiu  six  calendar  months  next 
after  such  order  shall  be  made. 

30.  Unclaimed  stolen  goods  delivered  to  the 
receiver  m»y  be  told  after  twelve  monthss*—And 
be  it  enacted,  that  when  any  goods  or  money 
charged  to  be  stolen  or  unlawfully  obtained, 
and  of  which  the  owner  shall  he  unknown,  shall 
he  ordered  by  any  magistrate  to  be  delivered 
to  the  receiver  of  the  Metropolitan  Police 
Force,  it  shall  ba  lawful  for  the  receiver,  after 
the  expiration  of  twelve  calendar  months,  du- 
ring which  no  owner  shall  have  appealed  to 
claim  the  same,  to  sell  or  dispose  of  s>Uch  goods 
or  money  for  the  benefit  of  the  Superannuation 
Fund  of  the  Police  of  the  Metropolis. 

[7To  be  contimedi] 
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To  the  Editor  of  the  Lrgnl  Ohseroer. 
i  Sir* 

I  am  sure  your  readiness  to  hear  both  sides  of 
Mty  question  which  has  been  noticed  in  your 
Journal,  your  wish  to  give  publicity  to  any 
thing  immediately  affecting  the  profession, 
and  your  having  already  inserted  letters  on 
this  subject,  will  be  reasons  for  your  making 
known  toy  opinion. 

/  1  had  intended  being  silent  on  this  subject, 
did  1  not  see  that  more  letters  were  inserted 
on  one  ride  than  on  the  other;  and  this  I 
would  account  for,  by  the  want  of  opinions 
being  expressed,  rather  than  an  objection  by 
you  to  the  insertion  of  any  opinion  "which  has 
been  forwarded  to  you. 

And,  whilst  I  range  myself  on  the  side  of 
those  who  object  to  the' distinctions  being 
made,  I  must  altogether  avow  myself  an  ever 
earnest  advocate  for  a  fair,  honourable,  and 
strict  ordeal,  at  which  the  merits  of  candidates 
for  examination  may  be  tried. 

The  reason  I  object  to  the  proposed  altera- 
tion being  made,  is,  that  the  result  will  not  be 
a  fur  criterion  of  the  merits  of  the  youth.  The 
names  of  those  few,  who  from  the  proposed 
poll  are  to  be  placed  in  the  general  paper,  will 
go  out  to  the  world  as  the  ten  or  twelve  most 
talented  or  clever  men  of  the  whole  ;  whereas 
in  point  of  fact  they  will  not  be  fairly  repre- 
sented %  they  have  not  all  received  an  equal 
Itgul  education,  and  therefore  should  not  be 
examined  on  a  system  only  applicable  to  stu- 
dents who  are  educated  in  a  uniform  manner, 
and  with  equal  advantages. 

Some  of  the  hundred  students  who  are  at 
one  time  examined,  have  been  brought  up  in 
a  country  office,  without  having  seen  the  pro- 
gress of  one  common  law  action ;  others  again 
have  been  articled  in  town,  where  the  greater 
part  of  their  time  has  been  employed  in  at- 
tending roost  tiresomely  and  minutely  to  every 
stage  of  many  actions;  and  who  have  never 
had  the  opportunity  of  watching  the  progress 
of  an  Equity  suit,  or  the  working  of  a  Coin- 
emission  in  Bankruptcy ;  whilst  others  who 
;have  been  with  gentlemen  practising  Criminal 
Law,  have  a  superior  practical  knowledge  in 
that  branch  to  those  who  never  went  into  the 
'Old  Bailey  in  their  life ;  and  others  again  may 
have  been  in  an  office  where  roach  leisure  may 
find  many  opportunities  for  reading,  which 
golden  opportunity  is  not  allowed  to  many 
who  are  in  an  office  with  much  constant  busi- 
ness to  attend  to,  and  who  have  their  whole 
time  occupied  in  the  practical  part  of  the  pro- 
fession. 

This  then  forms  my  objection  to  the  scheme, 
and  while  1  agree  to  many  propositions  that 
uave  been  Urged,  such  as  "  that  emulation  is  a 
most  powerful  motive  to  exertion  :  that  this 
feeling  is  possessed  by  the  great  majority  of 
mankind  ;  that  attorneys  should  be  thoroughly 
qualified;  and  that  their  qualifications  should 
toe  properly  and  impartially  tested;"  yet,  I 
cannot  admit  that  the  proposed  plan  is  the 
only  means  of  accomplishing  "  the  consumma- 
tion so  devoutly  to  be  wished." 


Is  it  then  asked,  '*  how  is  emulation  to  be 
excited  ?"  *'  How  are  students  to  be  urged  on 
to  the  thorough  knowledge  of  their  profes- 
sion V   1  would  answer  in  the  first  place,  that 

Iany  man  of  education,  entering  the  noble,  the 
difficult,  the  honourable  profession  of  the  law, 
must  be,  of  necessity  almost,  sufficiently  ear- 
nest and  emulous  to  gain  the  path  which  will 
lead  him  thither,  and  once  being  iu,  the  goal 
will  l>e  tlic  more  eagerly  sought  after.  Every 
day  will  add  to  his  stock  of  knowledge,  until 
at  last  the  crowuing  of  his  wishes, — of  his 
highest  hopes,  will  be  achieved.  But  this  is  not 
all,  for  on  tho  way,  there  is  an  exciting  crite- 
rion, a  test  of  his  ability  to  be  passed,  the 
ncaring  of  which  will  be  an  increased  exertion, 
a  greater  exciting  stimulus  to  help  him  on. 
The  Examination  !  that,  which  now  is  con- 
ducted on  a  fair,  impartial,  and  correct  prin- 
ciple, which  will  let  pass  those  only  who  are 
qualified,  and  quietly  reject  those  who  are  not 
as  yet  prepared  to  proceed  further. 

This  plan  is  now  sought  to  be  altered  and 
remodelled  upon  a  principle  which  sounds 
well  to  some  men,  because  it  is  that  which  is 
in  use  at  Colleges,  but  let  the  "Country 
Solicitor," — who  proposes  the  adoption  of  that, 
to  collegians  a  fair  ordeal,— let  him  remember 
that  there,  at  Oxford  and >.  Cambridge,  the 
men  who  are  so  classed  have  all  beeu  equally 
twined ;  all  have  received  the  same  advantages 
of  a  quiet  seclusion,  so  appropriate,  so  helpful 
to  deep  meditation  and  to  study ;  those  men 
have  all  the  same  means  of  obtaining  a  theoreti- 
cal knowledge  of  a  subject  on  which  they  are 
theoretically  examined;  whilst  we,  students 
of  the  law,  are  differently  placed.  The  ques- 
tions at  our  Examinations  are  both  practical 
and  theoretical  upon  every  branch  of  the  pro- 
fession ;  and  our  knowledge  is  acquired,  either 
from  reading  or  trom  practice  in  all  or  some 
only  of  its  branches. 

These,  my  remarks,  will,  I  trust,  have  some 
little  weight  with  the  Examiners  iu  the  deter- 
mination at  which  they  will  arrive;  and  the 
"  agreeable  notice  in  an  inferior  list,"  will  uot 
be  made  of  one, — who,  though  more  fitted  by  a 
stock  of  general  knowledge — more  qualified  to 
practise  almost  exclusively  either  Common 
Law,  Conveyaucing,  or  Chancery,  (as,  be  it  re- 
membered, many  solicitors  are  in  the  habit  of 
so  exclusively  practising),— more  thoroughly 
grounded  in  one  or  more  branches  of  the  law, 
and  more  eminently  qualified  in  a  thousand 
different  ways,  to  be  a  solicitor — is  yet  proposed 
to  be  "  agreeably  noticed  in  an  inferior  list," 
while  a  fellow-student  is  "  worthily  distin- 
guished in  a  more  honourable  class,"  from  the 
fact  of  his  either  having  been  to  a  gentleman 
who,  for  five  or  ten  guineas  will  educate  a 
student  "iu  a  few  weeks  to  pass  at  his  Exami- 
nation/' or  from  the  superior  advantages  which 
he  has  enjoyed, in  being, in  an  office  where  every 
branch  of  the  profession  is  practised,  or  with 
the  still  greater  advantage  of  having  been 
articled  to  some  gentleman  whose  kindness 
and  duty  has  induced  him  to  take  great  pains 
I  with,  and  interest  in,  his  education. 

Upon  reflection,  I  feel  sure  the  Examiners 
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will  persevere  in  the  present  mode,  (which,  be 
it  remembered,  is  a  sufficiently  strict  Exami- 
nation to  prevent  any,  without  a  competent 
knowledge,  from  being  admitted,)  and  not 
travel  out  of  the  beaten  road  to  chimerical 
unknown  plans,  merely  because  some  "  Coun- 
try Solicitor,"  some  few  '*  Aepirana,"  led  away 
with  the  charm  of  novelty,  or  the  love  of 
making-  innovations  upon  well  formed  plans, 
for  the  mere  purpose  of  change  seek  for 
a  change.  And  if  the  students  are  asked  their 
opinion  upon  the  subject,  I  feel  equally  sure 
that  the  right-judging  ones  will  object,  for  the 
reasons  I  have  urged,  and  we  shall  all  say — 

 "  We  seek  no  change  at  all, 

Bat  least  of  all,  such  change  as  this  would  bring." 

  W.  J.  M. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

I  have  observed  with  much  satisfaction  the 
recent  renewal  of  the  question  of  legal  dis- 
tinctions. As  the  subject  is  one  about  which, 
in  my  opinion,  there  can  be  no  reasonable 
doubt,  I  am  convinced  that  all  that  is  needed 
to  secure  its  ultimate  adoption  is  publicity. 
The  plan  recommended  by  a  Country  Solicitor 
has,  speaking  generally,  all  the  requisite  ele- 
ments. It  needs  neither  extra  expense  nor 
additional  machinery,  while  it  allows  full  scope 
to  the  principle  on  which  it  is  founded.  It  is, 
I  think,  preferable  to  that  system  which  pro- 
posed to  give  prizes,  though  perhaps  it  would 
itself  receive  further  simplicity,  if  instead  of 
several  papers  the  successful  candidates  were 
alone  comprised  in  one. 

I  quite  agree  in  his  remark,  that  the  alter- 
ation is  one  which  the  examiners  should  origi- 
nate for  the  profession,  if  they  consider  it 
beneficial.   Depend  upon  it  that  if  we  are  to 
wait  for  a  general  agitation  by  the  great  body 
of  attorneys,  we  shall  wait  in  vain.  However 
favourable  they  may  be,  and  doubtless  are,  to 
a  plan  which  offers  to  their  children  and  offices 
a  chance  of  distinction,  with  little  trouble  on 
their  own  part,  they  are  too  deeply  engaged 
in  pressing  and  immediate  matters,  to  give  the 
subject  more  than  a  cursory  consideration,  still 
more  a  lengthened  discussion.  In  fact,  it  is  not 
discussion  that  the  plan  requires,  but  rather  re- 
flection. If,  as  your  correspondent  says,  men  will 
only  consider  the  force  of  emulation,  and  the 
general  application  of  the  principle  by  all  other 
professions,  they  will  in  all  probability  arrive  at 
the  conclusion  that  there  should  be'  some  ap- 
plication of  it  to  the  law.  All  that  discussion 
can  effect  is  the  bringing  this  idea  to  the  mind, 
and  that  done,  its  continuation  is  superfluous. 
This  applies  peculiarly  against  the  necessity  of 
our  formally  presenting  an  outline  of  the  system 
to  the  examiners  :  it  should  rather  be  left  to 
them  to  model  such  a  plan  for  the  profession  ,- 
at  the  same  time  an  occasional  refresher  is  of 
service  to  keep  public  attention  awake. 

There  is  one  view  of  the  matter  which,  I 
believe  has  almost  escaped  mention,  and  which, 
I  am  sure,  has  but  to  be  named  to  meet  a  ready 
echo  in  the  minds  of  *'  all  whom  it  may  con- 
cern." 


eating  at  the  distinguished  public  school  of  this 
town.    Though  the  expense  of  this  must  be  an 
important  consideration  to  every  professional 
man,  1  have  never  grudged  it,  because  I  know 
the  inestimable  advantages  of  a  liberal  educa- 
tion.   But  although  I  do  not  grudge  the  cost, 
I  should,  of  course  be  desirous  of  every  pos- 
sible return  for  it :  and  I  have  often  thought 
how  hard  and  unfair  it  is,  that  while  all  other 
professions  studiously  atford  opportunities  for 
the  public  display  and  reward  of  talent  and 
exertion,  that  branch  of  the  law  which  1  have 
so  long  followed,  and  which  I  trust  my  sons 
will  long  follow  after  me.  is  totally  destitute  of 
them ;  and  while  holding  up  ability,  diligence, 
and  honourable  feeling  as  the  absolute  essen- 
tials of  her  service,  openly  slights  every  spark 
of  emulation,  and  is  wholly  wanting  in  all 
honorary  distinction.   As  to  sending  a  boy  to 
college,  why  should  I  be  driven  to  that  unne- 
cessary expense,  when  by  a  slight  effort  the 
law  may  be  enabled  herself  to  bestow  honors 
on  her  deserving  followers  ?    It  is  to  parents 
that  I  make  this  appeal — and  can  any  one  for 
a  moment  doubt  whether  or  not  they  would 
agree  in  my  sentiments  ?    As  it  is,  they  will 
see  that  the  system  works  a  double  injustice. 
The  son  has  no  open  opportunity  to  show  bow 
he  has  appreciated  and  benefited  by  his  father's 
care ;  whilst  the  father,  who  has  cheerfully 
endured,  perhaps  a  pecuniary  inconvenience 
for  his  sake,  is  deprived  of  a  recompense  which 
would  more  than  repay  him  for  it  all,  and  of 
the  delight  which  he  would  derive  from  so 
grateful  and  flattering  a  return.   And  yet  not- 
withstanding all  this,  they  will  not,  until  it  is 
palpably  brought  to  their  notice,  clammer  for 
the  change.  But  it  should  be  effected  for  them, 
and  1  trust  that  the  examiners  will,  before  long, 
seriously  consider  the  subject.   It  is  one  on 
which  my  mind  has  long  been  made  up,  and  I 
therefore  add  my  mite  towards  so  desirable  an 
object.  An  Old  Solicitor. 


SUPERIOR  COURTS. 


»> 


eaumi'tf  Bench. 
[Before  the  Four  Judges.] 

LIBEL.  —  PRIVILEGE  OF  PARLIAMENT. 

The  printer  of  any  publication  alleged  to  cottr 
tain  defamatory  matter  is  subject  to  pro~ 
ceedings  in  the  Courts  of  Law  in  respect  of 
such  publication,  though  he  made  it  under 
the  express  order  and  direction  of  the 
House  of  Commons. 
A  Court  of  Law  has  authority  to  determine 
whether  the  House  of  Commons  possesses 
such  a  privilege  as  can  defend  a  person 
who  has  acted  under  it  from  his  common 
law  liability  in  respect  of  his  having  so 
acted.  [Stockdale  v.  Hansard.] 

Libel.— Plea,  that  the  House  of  Commons 
had,  with  a  view  to  carry  into  effect  the  5  &  6 
W.  4,  c.  38,  s.  7,  ordered  a  Report  on  the 
State  of  the  Prisons,  and  had  ordered  the 
I  have  had,  and  now  have,  son's  edu-  printing  and  publication  of  that  Report  on 
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Prisons;  that  the  alleged  libel  was  contained 
therein ;  that  the  defendant  was  the  servant  of 
the  House  of  Commons,  and  by  its  command 
and  under  its  authority  had  printed  and  pub. 
JLshed  the  said  report ;  and  that  the  said  Com- 
inons  House  of  Parliament  heretofore,  &c.,  on 
the  31st  of  May.  1836,  resolved,  declared,  and 
adjudged  that  the  power  of  publishing  such  of 
its  reports,  votes,  and  proceedings  as  it  shall 
deem  necessary  or  conducive  to  the  public  in- 
terest is  an  essential  incident  to  the  constitu- 
tional functions  of  Parliament,  more  espe- 
cially to  the  Commons  House  of  Parliament 
as  the  representative  portion  of  it.  The  pica 
concluded  with  a  verification. 

Demurrer :  That  the  known  and  established 
laws  of  the  land  cannot  be  imperseded,  sus- 
pended, or  altered  by  any  resolution  or  order 
of  the  House  of  Commons,  and  that  the  House 
of  Commons  in  Parliament  assembled  cannot 
by  any  resolution  or  order  create  any  new 
privilege  to  itself,  inconsistent  with  the  known 
laws  of  the  land,  and  that  if  such  power  be 
assumed  by  the  House  there  can  be  no  reason- 
able security  for  the  life,  liberty,  property,  or 
character  of  the  subjects  of  this  realm. 

Joinder  in  demurrer. 

The  case  was  argued  by  Mr.  Curteood  for 
the  plaintiff,  and  the  Attorney  General  for  the 
defendant,  in  Easter  Term  (April  23,  24,  and 
25),  and  the  reply  was  heard  in  Trinity  Term 
(May  28),  1839. 

Mr.  Curteood,  for  the  plaintiff.— The  ques- 
tions arising  on  these  pleadings  are— -Has  the 
plaintiff  a  right  to  an  action  for  a  libel  on  his 
character  ?  If  so,  can  that  right  l>e  abridged 
by  any  authority  but  that  of  the  legislature? 
Can  the  House  of  Commons  assume  to  exer. 
cise  by  itself  the  authority  to  abridge  the 
right  and  to  be  the  sole  judge  of  the  existence 
and  extent  of  such  authority  ?  Thorjte  case* 
will  be  cited  to  shew  that  the  authority  of  the 
House  of  Commons  is  what  has  been  claimed 
by  this  plea,  and  that  that  authority  exists  in 
virtue  of  the  "  Law  of  Parliament."  But  the 
dictum  of  the  Judges  there  is  too  large  in 
itself,  and  if  good,  would  apply  not  to  the 
House  of  Commons,  nor  to  any  one  single 
branch  of  the  legislature,  but  to  the  whole 
three  united  in  Parliament.  The  functions  of 
each  branch  are  now  clearly  defined.  No  one 
can  make  laws  by  virtue  of  its  individual 
power.  Otherwise  each  House  and  the  Crown 
might  make  declarations  of  what  was  the  law, 
and  these,  though  contradictory,  would  equally 
be  the  law  of  Parliament.  The  authorities  are 
collected  in  a  pamphlet  by  Mr.  Pemberton,*> 
and  in  the  argument  of  Mr.  Holroyd,  in  Bur- 
deft  v.  Abbott,0  Donne  v.  Walsh  *  Barnardis- 
ton  v.  Soame*  and  Benyon  v.  Evelyn?  are  all 
distinctly  opposed  to  the  present  claim ;  and 

*  1  HatselTs  Prec.  28  (3  Ed.). 

b  A  Letter  to  Lord  Langdale  on  the  recent 
Proceedings  in  the  House  of  Commons  on  the 
subject  of  Privilege,  by  Thomas  Pemberton, 
M.P. 

;«  1*4  East,  11.  d  1  Hats.  Prec.  41. 

c  6  How.  St  Trials,  1063. 


though  Rex  v.  Wright  appears  to  support  this 
claim,  the  language  used  in  that  case  is  at 
variance  with  the  later  authority  of  Lord 
Ellmborough  in  Burdett  v  Abbott.  Ashlty  v. 
White*  and  In  re  Long  Wellesleyh  may  also 
be  relied  on  for  the  plaintiff.  The  case  of  Sir 
W.  Williams*  is  direetly  in  point,  but  it  is 
admitted  that  the  circumstances  attending  the 
decision  of  that  case  arc  not  such  as  to  give  it 
great  weight  as  a  precedent.  The  asserted 
privilege  of  Parliament  has  been  claimed  in 
early  times  for  the  worst  and  meanest  of  pur- 
poses, and  the  cases  in  which  it  was  exercised 
shew  how  dangerous  it  would  be  to  the  liberty 
of  the  subject  and  the  good  government  of  the 
country  if  the  House  of  Commons  was  left  to 
be  the  sole  judge  of  the  existence  and  extent 
of  its  own  privileges. 

The  Attorney  General,  in  support  of  the 
plea.— The  House  of  Commons  has  the  right 
to  authorise  this  publication  as  a  matter  essen- 
tial to  the  discharge  of  its  legislative  functions. 
Re  a,'  v.  Wright}.  It  is  a  part  of  that  freedom 
of  intercourse  between  the  members  of  the 
House  and  their  constituents,  which,  for  the 
sake  of  the  public  interests,  must  exist  and 
be  acted  on.  Though  the  House  of  Commons 
has  directed  its  printer  to  appear  and  plead  to 
this  action,  it  does  not  thereby  submit  its  privi- 
leges to  the  decision  of  this  Court,  or  of  any 
other  tribunal  than  itself.  The  action  itself 
might  have  been  stopped  by  the  House  by  a 
proceeding  in  the  nature  of  an  attachment 
against  the  plaintiff  for  a  contempt ;  but  having 
confidence  in  the  tribunals  of  the  country,  it 
deemed  it  expedient  to  refer  the  case  to  the 
consideration  of  the  Court  in  the  ordinary 
course  of  justice,  in  order  that  the  plaintiff 
might  have  the  opportunity  either  of  denying 
that  the  act  was  done  under  the  alleged  au- 
thority, or  of  shewing  that  the  authority  has 
been  exceeded.  Assuming  that  the  publication 
is  criminatory,  it  cannot  be  called  a  libel,  for  a 
libel  is  a  criminatory  writing,  published  with- 
out just  occasiou  or  authority.  Here  the  oc- 
casion and  the  authority  warrant  the  publica- 
tion ;  the  plea  therefore  is  properly  a  plea  in 
bar,  and  not  to  the  jurisdiction;  for  the  Court 
has  jurisdiction  over  the  subject-matter  of  the 
action  as  disclosed  in  the  declaration ;  but  the 
plea  shews  a  reason  why  the  Court  should 
not  exercise  that  jurisdiction.  The  plea,  re- 
ferring to  the  statute  6  &  6  W.  4,  c.  38,  shews 
that  what  the  House  has  done,  has  been  in  pur- 
suance of  a  public  object,  and  in  the  due  dis- 
charge of  its  functions.  It  does  not  claim,  as 
the  demurrer  pretends,  to  supersede,  suspend  or 
alter  the  law  of  the  land.  It  only  claims  to 
explain  and  declare  its  own  privileges,  which 
are  part  of  the  law  of  the  land.  It  creates 
nothing  new ;  it  declares  the  law  of  privilege, 
as  this  Court  declares  the  common  law,  as  the 
occasion  arises  for  the  declaration.   The  argu- 

■  

f  Sir  O.  Bridgman's  Judgments,  324. 

c  14  How.  St.  Tr.  695 }  2  Ld.  Raym,  938. 

*»  2  Russ.  &  Myl.  t'39. 

1  13  How.  St.  Tr.  1369. 

J  8  Term  Rep.  293. 
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ment  for  the  defendant  will  turn  on  these  three 
points:  first,  the  alleged  grievance  arises  from 
an  act  done  by  the  House  uf  Commons  in  the 
exercise  of  a  privilege.  The  question  as  to  the 
existence  of  that  privilege  arises  therefore  di- 
rectly, and  this  Court  cannot  inquire  into  that 
question  so  arisimr,  but  most  give  judgment  for 
the  defendant.  Secondly,  the  same  result  must 
follow,  even  though  the  question  arise  inci- 
dentally, for  as  soon  as  the  matter  is  shewn 
to  be  a  question  of  privilege  of  either  House 
of  Parliament,  this  Court  cannot  interfere. 
Thirdly,  the  privilege  as  claimed  docs  exist. 
As  to  the  first,  the  question  of  privilege  arises 
directly ;  for  the  defendant  is  sought  to  be  ren- 
dered liable  to  this  action  in  respect  of  some- 
thing done  in  direct  obedience  to  an  order  of 
the  House  of  Commons.    It  follows  then  that 
this  Court  cannot  enquire  into  the  matter. 
The  report  on  the  prisons  was  adopted  by  the 
House,  and  is  therefore  in  the  same  situation 
as  if  it  had  been  made  and  eutercd  on  the 
journals.   It  cannot  be  contended  that  the 
printers  of  the  journals  could  be  liable  to  an 
action  of  this  sort  for  obeying  the  orders  of  the 
House,  to  prim  them.    No  case  exists  where 
a  court  of  law  has  acted  in  a  matter  on  which  the 
question  of  privilege  arose  directly,  except 
that  of  Rex  v.  Williams  which  is  admitted  on 
the  other  side  not  to  be  an  authority.  In  Donne 
v.  lValsh%  and  Bryan  v.  Evelyn,  the  question 
did  not  arise  directly,  but  incidentally;  and  in 
Barnardiston  v.  Soame,  it  did  not  arise  at  all, 
and  the  House  was  no  party  to  the  proceeding. 
The  question  of  privilege  canuot  be  judged  by 
the  Courts  in  the  same  manner  as  that  of  the 
exemption  of  a  witness  from  arrest,  or  the 
privilege  of  an  attorney  to  be  sued  in  his 
own  court.  The  House  of  Lords  frequently  di- 
rects the  publication  of  the  proceedings  on  an 
impeachment.    Would  this  Court  presume  to 
sit  in  judgment  on  such  a  publication?  The 
privileges  of  the  House  of  Commons  exist  for 
the  public  benefit,  and  must  be  enjoyed  inde- 
pendently of  the  Crown,  and  the  House  of 
Lords.     If  this  Court  could  adjudicate  on 
those  privileges,  so  might  any  inferior  tribunal, 
so  inight  a  Scotch,  or  an  Irish,  or  even  a  Colo- 
nial Court.  In  the  event  of  any  court  within  the 
three  kingdoms  adjudicating  upon  them,  they 
might  be  taken  by  writ  of  error  to  the  House 
of  Lords,  and  then  the  independence  of  one 
House  of  Parliament  would  be  made  to  depend 
on  the  decision  of  the  other, — an  anomaly  which 
our  constitution  rejects  and  abhors.    Or,  if 
adjudicated  upon  by  a  Colonial  Court,  they 
might  then  be  submitted  to  the  Privy  Council, 
and  thus  placed  at  the  mercy  of  the  Crown. 
It  is  manifestly  absurd  to  suppose  that  it  was 
ever  intended  to  place  the  independence  of  the 
House  of  Commons  on  so  insecure  a  footing. 
All  our  history  contradicts  the  idea.  This 
Court  is  now,  in  effect,  assuming  to  sit  in  judg- 
ment on  a  law  different  from  that  which  it  is 
itself  accustomed  to  administer.    In  other 
cases,  it  denies  that  it  possesses  the  power  to 
do  so.   The  law  of  parliament  differs  from  the 
common  law,  in  the  same  manner  as  does  the 
ecclesiastical  law.   In  the  case  of  an  order 


made  by  the  Judges  of  the  ^esteical 
Courts,  this  Court  will  not  interfere  unless  It' 
is  expresslv  shewn  that  such  order  is  in  direct 
violation  of  the  rights  of  the  subject,  as  define*? 
by  the  common  law;  and  then,  on  acc6uni'.oT 
the  Ecclesiastical  Court  having  travelled  out  of 
its  jurisdiction,  this  Court  will  interfere  td1  re- 
store its  course  to  the  proper  limits.  The 
courts  of  law  are  puhordiuate  to  the  Houses  of 
Parliament :  they  are,  therefore,  incapable  of 
judging  on  a  question  of  parliamentary  privi- 
lege directly  arising.   In  former  times,  -  the 
Houses  of  Lords  and  Commons  sat  together  ; 
a  writ  of  error  lay  to  them  from  the  courts ;of 
law.    They  afterwards  separated,  not  to  dir 
minish,  hut  to  increase  the  authority  and  power 
of  the  House  of  Commons.   The  separation 
did  not  throw  the  right  to  the  appellate  juris- 
diction of  parliament  iuto  the  hands  of  the 
House  of  Lords,  but  left  it  where  it  was,  the 
House  of  Lords  being,  as  it  were,  merely  a 
Committee  of  Parliament,  to  adjudicate  on. 
writs  of  error.   The  Commons  arc  supposed, 
in  point  of  law,  to  form  part  of  the  Court  of 
Appeal,  and  to  concur  with  the  Lords  in  the 
decision.11   The  writ  of  error  is  still  addressed 
to  the  Parliament,  not  to  the  House  of  Lords, 
in  the  same  way  as  an  appeal  against  a  colonial 
judgment  is  still  directed  to  the  sovereign  in 
council,  and  not  to  the  judicial  committee,  af-' 
though  that  committee  has  been  expressly  ap- 
pointed by  statute,  as  the  body  of  members*  o^ 
the  Privy  Council  which  is  exclusively  to  ad- 
judicate in  such  matters.  Notwithstanding^the^ 
division  between  the  two  houses,  whatever  is ' 
done  by  either  in  the  exercise  of  its  privileges/ 
is  to  be  considered  as  the  act  of  the  whole- 
Parliament.  There  is  no  distinction  for  tjt»e' 
purpose  of  this  argument  between  the  House 
of  Lords  and  the  House  of  Commons :  they  ' 
have  co-ordinate  authority.     The  House  of 
Commons  is  the  grand  inquest  of  the  nation;, 
and  the  power  of  publishing  is  essential  to  the 
due  discharge  of  that  inquisitorial  power  which 
all  admit  that  House  to  possess.    It  is  not  pre- 
tended that  this  Court  could  issue  a  prohibition, 
or  a  mandamus,  or  a  certiorari,  to  either  House 
of  Parliament.    It  cannot,  therefore,  decide, 
upon  their  proceedings,  for  in  every  case  where1 1 
it  can  exercise  such  right  of  decision,  it  can 
issue  those  writs  to  enforce  its  decisions. 

The  liability  of  privileges  to  abuse  cannptf ! 
be  made  an  argument  against  the  existence  of 
the  privilege.  There  are  many  instances  wueVe^ 
a  privilege  does  and  must  necessarily  exist,1 
and  where  it  has  always  been  recognized,  and 
yet  of  its  liability  to  abuse  there  could  be  no 
doubt.   The  right  of  the  Crown  to  declare  ' 
peace  and  war — the  power  of  the  House  oV 
Lords  to  adjudicate  in  the  last  resort — the 
authority  of  the  Attorney  General  to  enter  a  : 
nolle  prosequi  to  any  prosecution,  to  refuse  a. 
fiat  to  a  writ  of  error,  to  interfere  with  ihe 
filing  of  criminal  informations,  and  with  the  ' 
granting  of  letters  patent,  are  all  instances"; 


*  Hale's  "Jurisdiction  of  the  Lords  Hoose 
of  Parliament,"  with  Mr.  Hargrave's  frre'fac*e.  3 
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wherein  the  power  possessed  may  he  pros&ly 
abused,  without  there  being  any  means  of 
redress  in  the  individual  cases.  Yet  in  all  these 
instances  the  existence  of  the  power  is  unques- 
tionable. 

[The  continuation  of  the  Attorney  General's 
argument  will  be  given  in  our  next] 

— — 

erdjcqtttr  nf  picas'. 

I  NT  K  a  PLEADER  ACT.— EQUITABLE  CLAIMS. 

Queere  whether  equitable  claims  are  within  the 
meaning  of  the  Interpleader  Act. 

This  was  a  rule  obtained  at  the  instance  of 
the  sheriff  under  the  provisions  of  the  Inter- 
pleader Act,  I  &  2  W.  4,  c.  58,  s.  C.  It  ap- 
peared  that  one  of  the  claims  put  in  was  for 
rent,  and  another  was  made  on  behalf  of  the 
personal  representatives  of  a  Mrs.  Edwards, 
and  it  appeared  that  on  her  marriage,  the  pro- 
perty was  conveyed  to  trustees  for  her  use  and 
in  trust  for  her,  for  life,  and  after  her  decease, 
in  trust  for  four  persons,  one  of  whom  was 
the  wife  of  the  defendant  Tring,  to  whose  sole 
and  separate  use  the  property  was  settled  on 
her  marriage.  The  property  was  only  person- 
alty. 

IVhateley,  for  the  execution  creditor,  con- 
tended that  the  claim  for  rent  was  clearly  no 
ground  for  this  application ;  Clarke  v.  Lord,  2 
D.  P.  C.  55 ;  Hay  thorn  v.  Bush,  2  D.  P.  C.  611  { 
S.  C.  2  C.  M.  &  R.  689.  The  claim  of  the  other 
parties  appeared  to  be  entirely  of  an  equitable 
nature.  The  sheriff  was  only  entitled  to  come 
to  the  Court  for  relief  where  the  selling  the 
goods  would  render  him  liable  to  an  action  at 
Faw;  Holmes  v.  Mentze,  4  D.  P.  C.  300 ;  S.  C. 
5  N.  &  M.  563,  was  in  point,  and  in  Sturgcss 
v.  Claude,  1  D.  P.  C.  585,  Patteson,  J.,  dis- 
tinctly said  that  the  act  applied  to  claims  set 
lip  in  consequence  of  proceedings  in  equity. 
The  claim  as  to  one-fourth  of  the  property  was 
undisputed,  for  the  property  being  merely 
personalty,  the  settlement  on  the  marriage  of 
Mrs.  Tring  was  necessarily  inoperative. 

Barstow  for  the  claimants  contended  that 
at  all  events  the  sheriff  had  wrongfully  seized 
three-fourths  of  the  goods. 

Bere  for  the  sheriff. — There  were  evidently 
conflicting  claims,  and  the  sheriff  was  entitled 


to  relief. 

,^ord  / 


>rd  Abinger,  C.  B. — The  case  of  Sturgcss 
v.  Claude  seems  to  be  distinguishable  from 
that  before  the  Court ;  but  the  better  course 
will  be  to  enlarge  the  rule,  in  order  that  an 
action  may  be  brought  by  the  claimants  against 
the  execution  creditor,  unless  the  parties  can 
agree  to  nettle  it  before  a  Judge  at  Chambers, 
the  sheriff  to  quit  possession  on  security  being 
given  to  restore  the  goods  if  necessary. 

Parke,  B. — I  very  much  doubt  whether  the 
doctrine  laid  down  in  Sturgcss  v.  Claude  is 
correct.  The  act  speaks  of  a  party  having  no 
means  of  relieving  himself  from  certain  ad- 
verse claims  but  by  a  suit  in  equity,  usually 
called  a  bill  of  interpleader,  and  it  gives  power 
to  a  Court  of  Law  to  determine  the  matter  in 
a  more  summary  way,  without  compelling  bun 


I  to  stay  proceedings  by  such  a  bill.  Now  I 
1  take  it  that  a  man  may  file  a  bill  of  inter- 
pleader when  one  of  the  claims  against  him  is 
of  a  legal,  and  the  other  of  an  equitable,  na- 
ture. Suppose  for  instance,  the  property  of  a 
cestui  que  trust  in  the  hands  of  his  trustee  was 
seized  by  a  third  party,  could  it  be  said  that 
in  such  case  the  cestui  que  trust  is  to  be  left 
entirely  without  remedy?  If  this  view  he  cor- 
rect, the  decision  in  St'urgess  v.  Claude,  winch 
is  only  that  of  a  single  iludge,  is  necessarily 
erroneous. 

Rule  enlarged. — Putney  v.  Tring  and  others, 
T.T.I839.  .Excheq. 



TENDER  OF  SUM  DUE. — ACCEPTANCE. — COSTS. 

The  defendant  haring  tendered  a  sum  of 
money  at  the  commencement  of  the  strit, 
the  plmntiff  refused  to  accept  it,  hut  subse- 
quently, on  its  being  ptfia  into  Court,  he 
took  it  out :  Held,  that  he  teas  prima  facie 
liable  to  the  costs  from  the  time  of  the  ten. 
der,  but  that  the  reason  of  the  refusal  might 
be  explained  by  its  being  shetrn  that  the 
amount  of  damages  incurred  had  not  been 
ascertained. 

In  this  cause  a  rule  nisi  had  been  obtained 
by  Hoggins  for  reviewing  the  Master's  taxa- 
tion. It  was  an  action  of  assumpsit  brought 
by  the  landlord  against  the  tenant  for  the  non- 
repair of  the  premises  let  to  him.  The  de- 
fendant, after  receiving  the  declaration,  took 
out  a  summons  at  Chambers  for  staying  all 
further  proceedings  upon  payment  into  Court 
of  the  sum  of  10/.  and  costs,  but  the  plaintiffs 
attorney  having  refused  to  accept  that  amount, 
the  summons  was  indorsed  accordingly,  with- 
out the  parties  going  before  a  Judge.  The 
defendant  then  paid  the  money  into  Court 
under  the  usual  plea,  and  the  plaintiff  subse- 
quently replied  by  taking  out  of  Court  the 
sum  paid,  and  then  served  the  defendant  with 
a  notice  to  tax  costs.  The  Master  on  tax- 
ation, allowed  the  plaintiff  his  full  costs,  and 
the  object  of  the  present  rule  was  to  procure 
the  disallowance  to  the  plaintiff  of  the  costs 
incurred  from  the  time  of  the  tender  and  its 
non-acceptance,  to  that  of  the  replication,  and 
their  being  taxed  to  the  defendant. 

Cressicell  shewed  cause,  and  produced  au 
affidavit,  in  which  it  was  sworn  that  the  person 
by  whom  the  tender  was  refused  was  the 
agent  only  of  the  plaintiff's  attorney,  and  that 
his  only  reason  for  declining  to  accept  the 
10/.  was,  that  he  was  not  aware  of  the  damage 
sustained,  the  premises  being  situated  in  York- 
shire. 

Hoggins,  contra,  urged  that  the  case  fell 
within  the  principle  of  James  v.  Raggett,  2  B. 
&  Aid.  77o.  It  was  the  duty  of  the  plaintiff 
to  ascertain  the  amount  of  the  damage  sus- 
tained before  he  brought  his  action,  and  the 
attorney  at  all  events  should  have  communi- 
cated his  reason  for  refusing  the  tender  at  the 
time  of  its  being  made. 

Lord  Abinger,  C.  B. — I  think  that  the  at- 
torney has  sufficiently  accounted  for  his  refusal 
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to  ac  cept  the  sum  tendered,  and  that  the  rule 
should  be  discharged. 

Parke,  B.— The  rule  Reducible  from  the 
case  of  James  v.  tiaggdit,  is  Ifcfc :  that  where 

a  plaintiff  refuses  a  sum  of  money,  tendered 
through  the  medium  of  a  summons,  and  after- 
wards takes  the  same  sum  out  of  Court,  where  it 
has  heeu  paid,  it  is  a  primd  facie  case  that  he 
continued  the  suit  for  the  purpose  of  making 
costs,  and  consequently  he  ought  to  pav  the 
costs  incurred  from  the  time  of  his  refusal. 
Good  cause  may,  however,  be  shewn  to  rebut 
this  inferrence,  and  in  this  action,  which  is 
brought  to  recover  damages,  it-is  sufficiently 
clear  that  the  plaintiff  had  not  ascertained  the 
precise  amount  of  injury  done  until  after  the 
defendant  had  pleaded. 

Rule  discharged. — Ackwood  v.  Read,  T.  T. 
1839.  Excheq. 


application  to  the  Court  of  Review  or  the 
Great  Seal. 

pd.-*Ra»*fird  v.  Barry,  T.  T. 


vii  cat  ucui. 


BANKRUPT    DEFENDANT. — PltOOP    OP  DEBT 
UNDER  FIAT.  —STAYING  PROCEEDINGS. 

fFIw.n  a  defendant  has  become  bankrupt  since 
the  commencement  of  the  suit,  it  is  no 
ground  for  staying  proceedings  in  the  ac- 
tion that  the  plaintiff'  has  proved  his  debt 
under  the  fiat.  Application  should  be  made 
to  the  Court  of  Review  or  Great  Seal. 

R.  V.  Richards  had  obtained  a  rule  for  stay- 
ing all  further  proceedings  in  this  action,  on 
the  ground  that  the  defendant  had  become 
bankrupt  since  the  commencement  of  the  suit, 
and  that  the  plaintiff  had  proved  his  debt  under 
the  fiat.   The  rule  was  obtained  on  the  autho- 
rity of  the  statute  6  Geo.  4,  c.  16,  8.  59,  which 
provided  that  no  creditor  who  had  commenced 
any  action  against  ony  bankrupt  in  respect  of 
a  demand  prior  to  the  bankruptcy,  or  which 
might  have  been  proved  as  a  debt  under  the 
commission  against  such  bankrupt,  should 
prove  a  debt  under  such  commission,  or  have 
any  claim  entered  upon  the  proceedings  under 
such  commission  without  relinquishing  such 
action  or  suit ;  and  further,  that  the  proving 
or  claiming  a  debt  under  the  commission  by 
any  creditor  should  be  deemed  an  election  by 
such  creditor  to  take  the  benefit  of  such  com- 
mission with  respect  to  the  said  debt,  provided 
that  such  creditor  shall  not  be  liable,  &c.  to 
the  payment  of  the  costs  of  the  action  relin- 
quished. 

Cresswell  appeared  to  shew  cause,  but  was 
stopped  by  the  Court. 

H.  y.  Richards,  contra,  cited  Harley  v. 
Greenwood.  5  B.  &  Aid.  95  ;  Kemp  v.  Potter, 
6  Taunt.  549 ;  Eike  v.  Nokes,  2  D.  P.  C.  820 ; 
and  1  Bing.  N.  C.  69. 

Parke,  B. — When  this  rule  was  granted,  the 
Court  thought  that  they  hud  no  power  to  stay 
the  proceedings.  Upon  reference  to  the  au- 
thorities, 1  am  confirmed  in  this  opinion.  The 
circumstances  stated  are  only  ground  for  an 

•  '  •..        .1  ..  ..  -  .•• 


8EPARATE  DEFENCES.— COSTS. 

JVhere  an  action  of  trespass  is  brought  against 
two  defendants  who  appear  separately  by 
two  attorneys,  but  at  the  trial  by  the  same 
counsel,  ana  a  verdict  is  found  in  favour  of 
one  and  against  the  other,  the  former  is  en- 
titled  to  half  the  costs  of  the  trial  only. 

Ludlow,  Serjt.,  moved  for  a  rule  for  a  re- 
view of  the  taxation  of  costs  in  the  suit.  It 
was  an  action  of  trespass  brought  against  two 
defendants,  who  appeared  separately  by  two 
attorneys.  At  the  trial  thev  appeared  by  the 
same  counsel,  but  set  up  different  defences. 
The  jury  found  in  favor  of  one  of  the  defen- 
dants and  against  the  other,  and  the  present 
motion  was  made  in  behalf  of  the  former ;  the 
master,  on  taxing  the  costs,  having  refused  to 
allow  him  more  than  half  the  costs  of  the  trial, 
and  having  taxed  the  plaintiff  his  full  costs 
against  the  other  defendant.   The  statute  3  & 

4  \V.  4,  c.  42,  s.  32,  provided  that  where  one 
of  several  defendants  in  a  personal  action 
should  recover  a  verdict,  he  should  have  judg- 
ment to  recover  his  reasonable  costs,  unless 
the  judge  should  certify  that  there  was  good 
cause  for  making  him  a  defendant.  The 
learned  judge  had  granted  no  certificate,  and 
the  action  against  the  applicant  must  be  con-, 
sidered,  therefore,  groundless.  If  he  had  been 
sued  alone,  he  would  have  been  entitled  to  his 
full  costs,  and  the  fact  of  another  defendant 
having  joined  with  him,  ought  not  to  operate 
to  his  prejudice. 

Parke,  B. — The  Master  has  only  acted  upon 
the  rule  laid  down  by  Bayley,  J.,  in  Griffiths  v. 
Ky  natter,  2  Tyr.  757,  which  is  con  finned  in 
Griffiths  v.  Jones,  2  C.  M.  &  R.  333 ;  S.  C.  4 
D.  P.  C.  159 ;  and  Gambrel  v.  Earl  Falmouth, 

5  Ad.  &  £1. 4U3.  Before  that  decision,  where 
several  defendants  joined  in  pleading,  and  one 
obtained  a  verdict,  he  was  allowed  40*.  only, 
unless  costs  had  been  separately  incurred  by 
him.  i 

Rule  refused. — Bartholomew  v .  Stephens  and 
Edwards,  T.  T.  1839.  Excheq. 
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THE  EDITOR'S  LETTER  BOX. 

The  Legal  Almanac  aud  Diary  for  1840  wilt 
be  published  before  Michaelmas  Term.  In- 
formation should  be  sent  in  the  course  of  the 
ensuing  weik. 

The  Letters  of  J.  C.  and  H.  K.  have  been 
received. 

The  last  Number  of  this  month  will  contain 
an  Index  and  Table  of  Contents  to  complete 
the  Eightecth  Volume. 

•  I  i.f  |    '  ■  ..    .  •     !•  .  NJ 


i.  i- 


Digitized  by  Google 


SATURDAY,  OCTOBER  12,  1839. 

"  Quod  maris  ad  nos 


Pertinet,  et  oescire  malam  est,  agitaraus. 

Ho  RAT. 


STATE  OF  CRIME  IN  THE  PRO- 
VINCES. 


We  have  from  time  to  time*  laid  before  our 
readers  the  chief  contents  of  the  Report  of 
the  Constabulary  Police  Commissioners,  and 
we  must  now  bring  our  account  of  it  to  a 
close. 

We  shall  pass  (for  want  of  room)  that 
part  of  the  Report  which  gives  an  account 
of  the  insufficient  protection  at  present 
afforded  to  manufacturing  industry;  more 
especially  in  disputes  between  masters  and 
workmen.  We  cannot,  however,  omit  the 
following  observations  as  to  the  propriety 
of  establishing  a  public  prosecutor : 

"  From  all  parts  of  the  country  we  have 
received  suggestions  of  the  necessity  of  pro- 
viding for  the  appointment  of  some  officer  to 
prosecute  those  cases  in  behalf  of  the  com- 
munity at  large,  *  in  which  no  individual  has 
any  special  interest/  and  in  which  the  com- 
munity has  a  special  interest  of  its  own,  super- 
added to  that  of  individuals.  The  existence 
of  an  officer  in  Scotland,  the  procurator  fiscal, 
who  exercises  those  functions  in  behalf  of  the 
public,  and  other  beneficial  operations  to  the 
general  satisfaction  of  that  kingdom,  have 
been  frequently  cited  in  support  of  the  repre- 
sentations that  such  an  officer  was  essential  to 
support  the  proceedings  of  any  efficient  con- 
stabulary in  behalf  of  the  public,  or  to  com- 
plete any  efficient  system  of  penal  justice. 
Concurring  in  these  conclusions  as  to  the  im- 
portance of  such  an  officer,  which  belongs  to 
every  enlightened  system  of  jurisprudence,  or 
every  system  where  the  public  service  is  duly 
provided  for,  we  would  state  our  belief  that 
the  prosecution  of  crimes  by  a  public  officer 
has  been  provided  for  by  the  theory  of  our 
constitution,  although  it  has  been  neglected  in 
practice.  We  apprehend  that  the  grand  jury, 
or  inquest  by  presentments,  took  one  portion 
of  the  field  of  penal  administration  as  public 

*  See  mite,  pp.  81,  321,369. 
vol.  xviii.~no.  552. 


prosecutors,  and  that  the  Attorney  General, 
exercising  the  power  of  filing  informations, 
took  the  remainder,  or  supplied  the  neglect  of 
the  function  of  public  prosecutor  over  the 
whole  of  the  field.  The  complete  exercise  of 
this  function  was,  we  think,  further  provided 
for  by  the  appointment  of  King's  Serjeant,  one 
of  whom  attends  each  circuit,  and  also  by  the 
supplementary  aid  of  the  Solicitor  General, 
and  afterwards  of  the  King's  Counsel,  who  for 
a  time  exercised  the  power  of  filing  informa- 
tions. We  might,  were  it  in  place,  adduce 
much  evidence  to  show  that  such  offices  as 
those  of  Attorney  General,  or  of  the  Queen's 
Serjeant  or  Counsel,  were  not  created  or  con- 
ferred as  public  honours,  to  reward  pre- 
eminence in  a  career  of  private  practice  and 
emolument,  or  merely  to  mark  professional 
standing,  but  for  the  performance  of  needful 
public  service." 

The  Commissioners,  in  our  opinion,  clearly 
make  out  that  the  old  duty  of  '*  watch  and 
ward  "  has  entirely  fallen  into  disuetude, 
which  is  to  be  ascribed  to  the  dereliction  of 
the  constitutional  principle  of  local  respon- 
sibility to  the  supreme  executive  for  the 
prevention  of  crime.  As  a  consequence, 
private  watchmen  are  now  extensively  em- 
ployed by  individuals,  and  by  associations 
for  self-protection.  This  is  shewn  to  be 
attended  with  much  evil.  The  watchmen 
so  employed  are  rarely  efficient,  are  easily 
tampered  with,  and  are  necessarily  subject 
to  much  local  prejudice.  "  As  against 
breaches  of  the  peace  by  riotous,  tumult- 
uous or  treasonable  assemblages  in  the  rural 
districts,  there  appears  to  be  no  other  effi- 
cient protection  than  the  distant  and  ex- 
pensive protection  of  a  military  force.  We 
need  scarcely  point  out  that  a  mob  may 
have  possession  of  the  country,  and  of  a 
large  proportion  of  the  towns,  and  subject 
them  to  such  fire  and  pillage  as  at  Bristol, 
before  either  a  yeomanry  corps  or  any  body 
of  regular  troops  can  be  got  to  the  spot,  or 
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be  made  to  act."  The  late  riots  at  Birming- 
ham fearfully  confirm  the  truth  of  these 
remarks. 

The  Commissioners  then  inquire  into  the 
various  trials  which  have  "been  made  of  a 
]>aid  'constabulary  force.  The  success  of 
the  metropolitan  force  is  universally  ad- 
mitted. The  Cheshire  Constabulary  Act 
appears  to  have  been  a  comparative  failure, 
from  the  insufficient  number  of  men  ap- 
pointed. The  Barnet  Association  is  "  one 
of  the  most  valuable  instances  of  the  nse  of 
a  paid  agency  for  the  prevention  of  crime." 
In  nearly  two  hundred  places,  officers  of  the 
Metropolitan  Police  have  been  engaged  for 
the  most  part  with  marked  success.  The 
superintendent  of  the  new  police  at  Bristol, 
the  Commissioner  of  police  at  Liverpool, 
the  deputy  constable  at  Manchester,  the 
superintendent  of  the  police  at  Hull,  have 
been  taken  from  the  Metropolitan  Police, 
where  they  served  as  superintendents.  In 
a  large  proportion  of  the  new  boroughs,  a 
paid  police  has  been  established,  as  nearly 
as  possible  on  the  same  system,  carried  into 
practical  operation  by  men  trained  in  the 
same  force.  The  answers  from  these  bo- 
roughs mostly  speak  in  high  terms  of  the 
success  of  the  new  paid  police. 

The  Commissioners  next  enumerate  the 
additional  services  which  may  be  rendered 
by  a  paid  constabulary  forte.  They  may 
render  valuable  services  as  firemen ;  they 
may  prevent  loss  of  life  by  drowning^  &c. ; 
they  may  prevent  accidents  on  the  road, 
wanton  alarms  and  annoyances,  and  they 
may  act  as  inspectors  of  nuisances.  Process 
may  also  be  served  by  police  without  ex- 
pense ;  and  they  may  prevent  frauds  on  the 
revenue. 

Some  calculations  are  then  made  as  to 
the  number  and  expense  requisite  for  an 
efficient  constabulary  force.  "  The  most 
able  officers  who  have  the  superintendence 
of  the  police  in  the  towns  where  a  new 
police  has  been  newly  appointed,  have 
stated  that  in  consequence  of  the  unpro- 
tected state  of  the  vicinity  of  the  towns, 
and  also  in  consequence  of  the  want  of 
combined  action  with  other  towns,  and  the 
impunity  thereby  given  to  depredators,  they 
arc  compelled  to  maintain  a  stronger  force 
in  those  towns  than  would  otherwise  be 
necessary.  But  by  a  system  of  extensively 
combined  action,  the  same  objects  in  the 
prevention  of  crime,  may  be  obtained  with 
a  less  numerous  force  than  by  separate  ac- 
tion in  independent  localities."  Then  as 
to  the  expense.  "  The  whole  charges  upon 
the  counties  for  the  establishment  of  an  ef- 


ficient constabulary  force,  if  it  be  estab- 
lished for  the  whole  kingdom,  would  not, 
on  the  estimate  we  have  made,  exceed  tlirejp 
half-pence  in  the  pound  per  annum  on  the 
valuation  of  real  property  in  1815,  that  if, 
even  supposing  there  should  be  no  reduction 
of  the  present  expenses." 


We  shall  conclude  this  series  of  articles 
by  giving  the  propositions  of  the  Commis- 
sioners.   They  propose, — 

1 .  That  as  a  primary  remedy  for  the  evils 
set  forth,  a  paid  constabulary  force  should 
be  trained,  appointed,  and  organized 
the  principles  of  management  recognised 
the  legislature  in  the  appointment  of 
new  Metropolitan  Police  Force. 

2.  That  for  this  purpose  on  application 
in  writing  under  the  hands  and  seals  of  a 
majority  of  the  justices  assembled  at  any 
quarter  sessions  of  the  peace  for  the  county, 
setting  forth  the  insecurity  of  person  and 
property,  and  the  want  of  paid  constables, 
the  Commissioners  of  Police  shall,  with  the 
approbation  of  the  Secretary  of  State  for  lire 
Home  Department,  direct  a  sufficient  irttm-- 
ber  of  constables,  and  such  officers  as  rfcry, 
upon  such  examination  as  the  Commis- 
sioners shall  make  or  direct,  be  Try 'thew/ 
deemed  adequate  for'  the  due  protection 'of 


Xft  ?Ji 


Kfe  and  property  within  the  county, 
for 


3.  That  the  force  shall  be  paid  one  foi 
from  the  consolidated  fund,  andthree-fou 
from  the  cbunty  rates,  as  a  part  of*J  the* 
general  expences  of  the  whole  county.1  1 

4.  That  the  constables  so  appointed  shaff 
report  their  proceedings  to  the  ria^Mteij 
of  the  quarter  and  petty  sessions  where  they 
arc  stationed'. 

5.  That  the  superintendent  shall  be  sub- 
ject to  dismissal,  upon  the  representation 
of  the  justices  of  the  peace  in  quarter 'ses- 
sions, and  that  the  Serjeants  and  constables' 
shall  be  subject  to  dismissal  upon  the  repre- 
sentation of  the  justices  of  the  peace  in  petty' 
sessions. 

6.  That  the  magistrates  shall  frame  rule^ 
and  regulations  for  the  service  of  process, 
and  attendance  at  petty  or  quarter  sessions: 
of  such  force,  which  rules  shall  be  submitted? 
to  the  Secretary  of  State,  and  if  approver! 
by  him  shall  be  binding. 

7.  That  the  Commissioners  shall  frame 
rules  and  regulations  for  the  general  man* 
agement  of  the  police,  which  rules  shall,  on 
the  approbation  of  the  Secretary  of  State, 
be  binding. 

These  recommendations  have,  to  a  cer- 
tain extent,  been  carried  into  effect  hy 
several  acts  of  last  session,  the  County 
and  District  Constables  Act,  2  *  3  W,  4Ji 
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c.  93,  and  the  acts  for  establishing  a 
Police  Force  in  Birmingham,  Manchester, 
and  Bolton,  2  &  3  Vict.  cc.  87,  88  &  95,  of 
which  we  shall  hereafter  give  some  account. 
We  cannot  take  leave  of  this  valuable  report 
without  bearing  our  testimony  to  the  ability, 
impartiality,  and  extent  of  information  dis- 
played by  it  throughout. 

 :  

THE  VACANT  JUDGESHIP. 

i, ..    ..  ,  »r  « 


Tub  vacancy  on  the  Bench,  occasioned  by 
the  death  of  Mr.  Justice  Vaughan,  will  soon 
be  the  subject  of  much  professional  specula- 
tion. London  is  still  in  Vacation,  and  ne- 
cessarily indoctum,  and  a  legal  face  is  only 
to  be  met  with  here  and  there,  looking  un- 
usually blooming  and  healthy ;  but  next 
week  will  bring  back  many  of  the  wan- 
derers, and  the  week  after  the  whole  hive 
will  be  in  full  swarm.  Who  among  the 
throng  will  walk  up  Westminster  Hall  in 
ermine  on  the  first  day  of  next  Michaelmas 
Term  ?  The  Attorney  General  r  He,  with 
a  just  appreciation  of  his  own  standing  in 
the  profession  and  great  abilities,  declines 
a  Puisne  Judgeship,  and  well  and  wisely, 
as  we  think ;  as  than  he  no  man  is  better 
fitted  for  the  highest  judicial  preferment. 
The  Solicitor  General?  Here  comes  the 
old  difficulty  again.  He  has  a  right  to  it ; 
but  then  not  only  may  Penryn  be  lost  to 
ministers  but  Newark  too,  if  Serjeant  Wilde 
be  made  Solicitor,  which  doubtless  he  would 
be.  Serjeant  Wilde,  it  is  said,  would  take 
the  Judgeship,  but  then  Newark  is  also 
hazarded.  Mr.  Erie  stands  next  on  the 
list,  and  most  deservedly,  and  Oxford  is  a 
surer  card  than  Penryn  or  Newark.  These, 
with  Serjeant  Talfourd,  are  the  candidates 
for  the  office  in  Parliament ;  and  we  do 
protest  against  the  doctrine  that,  if  other- 
wise fitted,  a  seat  in  Parliament  should  dis- 
qualify a  man  for  preferment,  if  his  party 
be  in  power.  It  may  be  that  the  Solicitor 
General  may  again  be  prevailed  on  to  waive 
bis  claim,  in  which  case  we  should  think 
Mr.  Erie  had  the  best  chance.  Mr.  Wight- 
man  is  also  spoken  of. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


HOW  FAR  A  CLERGYMAN  MAY  TRADE. 

Clergymen  cannot,  as  a  genera!  rule,  engage 
in  any  manner  of  trade,  nor  sell  any  merchan- 
dize under  forfeiture  of  the  trehle  Value,  21 
Hen.  8,  c.  13.  However,  by  the  stat.  57  G.  3, 
c  99,  spiritual  persons,  beneficed  or  performing 


spiritual  duties,  might  take  to  farm  80  acres 
of  land,  but  no  more,  without  the  written 
consent  of  the  bishop  of  the  diocese ;  but  by 
the  same  act  the  same  persona  were  forhidder 
to  carry  on  any  trade  or  dealing  for  profit  upoi 
pain  of  forfeiting  the  value  of  the  goods  l>j 
them  bought  to  sell  again,  and  their  contract 
in  any  such  trade  or  dealings  were  declared  t\ 
be  utterly  void.    And  it  was  determined  that  p 
joint-sto  k  hanking  catnpany  was  within  the 
meaning  of  this  act     Hall  v.  Franklin,  3  Alee. 
&  W.  262.   This  decision  having  excited  much 
alarm  among  persons  interested  in  these  and 
other  similar  companies,  it  has  been  enacted 
by  the  1  &  2  Vict.  c.  10,  s.  1,  that  no  association 
or  partnership  then  formed,  or  which  might  be 
f  irmed  before  the  end  of  the  then  next  session 
of  parliament  (that  is,  the  session  1839,  just 
ended),  nor  any  contract  entered  into  by  any 
of  them,  shall  be  illegal  or  void,  or  occasion 
any  forfeiture  by  reason  of  any  spiritual  person 
being  or  having  been  a  member,  manager  or 
director.    And  by  a  subsequent  statute  of  the 
same  session,  I  &  2  Vict.  c.  106,  after  repealing 
the  57  Geo.  3,  c.  99,  it  is  enacted  (s  28),  that 
spiritual  persons  are  not  to  take  a  farm  for 
occupation  above  80  acres  without  the  consent 
of  the  bishop,  and  then  not  beyond  seven 
years,  under  a  peualty  of  40*.  an  acre;  and 
by  8.  29,  that  no  spiritual  person  shall  engage 
in  trade,  or  buy  or  sell,  or  deal  for  profit, 
"  unless  in  any  case  in  which  such  trading  or 
dealing  shall  have  been  or  shall  be  carried  on 
by  or  on  behalf  of  any  number  of  partners  ex- 
ceeding six,  or  in  any  case  in  which  any  trade 
or  dealing  shall  have  devolved  or  shall  devolve 
upon  any  spiritual  person,  or  upon  any  other 
person  for  him,  or  to  his  use,  under  or  by  vir- 
tue of  any  devise  or  bequest,  &c. ;  but  in  none 
of  the  foregoing  excepted  cases  shall  it  be 
lawful  for  such  spiritual  person  to  act  as  a 
director  or  managing  partner,  or  to  carry  on 
such  trade  or  dealing  as  aforesaid  in  person." 
But  by  s.  30,  this  is  not  to  extend  to  spiritual 
persons  engaged  in  keeping  a  school,  or  as 
tutors,  or  in  respect  of  any  thing  done,  or  any 
buying  or  selling  in  such  employment,  or  to 
selling  any  thing  bond  fide  bought  for  the  use 
of  the  family,  or  to  disposing  of  books  by 
means  of  a  bookseller,  or  to  being  a  manager 
or  director  in  any  benefit  society,  or  life  or 
fire  assurance  society. — Blackstone's  Rights 
of  Persons  by  Stewart,  403.    The  law  on  tliis 
point  is  of  much  interest  in  connection  with 
all  joint-stock  companies. 

 — — 1  i  ' — . 

.  CHANGES  IN  THE  LAW 

IN  THE  LATE  SESSION  OE  PA  R  LI  A  M  BNK  J 
No  XI. 

i/!?  n't    i  vm'ij     "  .rtorfy/*  banidrrtoa 

WETRpIHIMTA N^^POLIC E  CO  V.  RTS. 

\_Conttnued  Jrom  p.  442.] 
31.  Power  to  aw  ird  cost.*  on  hearing  of, 
charges.— -Anti  be  "it  enacted,  that  it  shall  ho, 
lawful  for  any  magistrate  who  sir-all  hear  and 
determine  any  eharire  or  complaint,  whether 
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or  not  a  warrant  or  summons  skull  have  been 
issued  in  consequence  of  stock  charge  or  com- 
plaint, to  award  such  ni-is  an  to  him  skill  seem 
meet,  to  be  pawl  to  or  by  either  of  the  parlies 
to  the  said  charge  or  t'oMpbtat^>;r<(  v«  ,*tni 

32.  Amend*  may  be  awarded  fur  frwdou* 
information*  —And  whereas  information*  are 
often  laid  for  the  mere  sake  of  sain,  or  l>v  par- 
ties not  truly  aggrieved,  and  t lie.  idteUCCS 
charged  m  auch  in  for  mat  iuns  are  rmi  Cm  liter 
prosecuted,  or  it  appears  upon  prosecution  that 
there  was  no  sufficient  ground  for  making  the 
charge;  he  it  enacted,  that  iu  every  ea*e  in 
which  any  information  or  coinphiint  of  any 
offence  shall  he  laid  or  made  hefore  any  of  the 
said  magistrates,  ami  shall  not  he  further  pro- 
secuted, or  in  which,  if  further  prosecuted,  it 
•hall  appear  to  the  magistrate  by  whom  the 
case  shall  he  heard  that  there  was  no  sufficient 
ground  for  making  the  charge,  the  magistrate 
shall  have  power  to  award  such  amends,  not 
more  than  the  sum  of  live  pounds,  to  he  paid 
hy  the  informer  to  the  party  informed  or  coin- 
plained  against,  for  his  loss  of  time  and  ex- 
peaces  in  the  matter,  as  to  the  magistrate  shall 
seem  meet. 

33.  Penalty  on  common  informer*  for  torn, 
pount&stg  information*. — And  he  it  enacted, 
that  hi  case  any  person  shall  lodge  any  in  tor- 
mat  ion  hefore  any  of  the  said  magistrates  for 
any  offence  alleged  to* have  l>een  committed  hy 
which  he  was  not  personally  aggrieved,  and 
shall  afterwards  directly  or  indirectly  receive, 
without  the  permission  of  one  of  the  said  in  a- 
iris t rates,  any  sum  of  money  or  oilier  reward 
for  compounding,  delaying,  or  withdrawing  the 
information,  it  shall  he  lawful  for  any  one  of 
the  said  magistrates  to  issue  his  warrant  or 
summons,  as  he  may  deem  best,  fur  bringing 
before  hi m  the  party  charged  with  the  offence 
of  such  compounding,  delay,  or  withdrawal ; 
and  if  such  oflence  he  proved  by  the  confession 
of  the  party,  or  by  the  oath  of  any  credible 
wituess,  such  informer  shall  he  liable  to  a  pe- 
nally not  more  than  ten  pounds. 

34.  1'victr  to  lessen  the  thare  vf  informers. — 
And  whereas  by  divers  acts  the  moiety  or  oilier 
fixed  portion  of  the  penalties  to  he  thereby 
recovered  is  directed  to  be  adjudged  to  the 
informer,  ami  the  same  has  been  found  to 
encourage  the  corrupt  practices  of  common 
informers  ;  for  prevention  thereof  he  it  enacted, 
that  where  by  any  act  now  in  toree  or  hereafter 
to  he  parsed  a  moiety  or  other  fixed  portion  of 
the  penalty  or  penalties  thereby  imposed  is  or 
shall  be  directed  to  be  paid  to  the  iufortner,  not 
being  the  patty  aggrieved,  it  shall  he  lawful  for 
any  one  of  the  said  magistrates  helure  whom  the 
conviction  shall  he  had  to  adjudge  that*  no  part 
or  such  part  only  of  the  penalty  as:  he  shall 
tnink  fit  shall  be  paid  to  the  n dormer. 

35.  Power  to  mitigate  penalties.  Proviso  as 
to  revenue  acts. — And  whereas  hy  ;  divers  acts 
certain  limited  penalties  or  terms  of  imprison- 
ment are  imposed  for  offences  therein  mention- 
ed, and  sufficient  power  is  not  given  to  the 
justice  or  justices  before  whom  the  offender  is 
convicted  to  reduce  or  lessen  such  penally  or 
term  of  imprisonment,  whereby  much  hardship 


ts  experienced  ;  he  it  enacted,  that  vrnere  hf 
any  net  now  in  force  or  hereafter  to  be  passed 
a  fimited  penalty  or  term  of  imprisoflmenl  tft 
imposed  on  cu nrici ion  of  an  offender  I >efore  n 
justice  or  Justices  of  the  peace,  it  shall  be  law- 
ful for  any  one  of  the  said  magistrates  before 
whom  tfttfh  conviction  shall  he  had  to  reVrtrce 
or  lessen  such  penalty  or  term  of  imprisonment 
iu  such  manner  as  he  may  think  fit :  Prdrfderf 
always,  that  no  penalty  for  the  Wrtogetnent  6f 1 
any  act  relating  to  the  revenue  of  customs  of ' 
ex  rise,  stamps  or  taxes,  shall  be  reduced  by 
any  such  magistrate  below  the  amount  or  pro*Vv 
portion  allowed  in  that  behalf  by  the  aet  or  acts 
specially  relating  thereunto  without  the  consent 
of  the  commissioners  of  customs  or  excise* 
stamps  and  taxes  respectively. 

36.  Pottvr  to  femand  or  enlarge  primmer* 
on  recognizances. — And  be  it  enacted,  that  any 
one  of  the  said  magistrates,  if  he  shall  think  fit, 
may  remand  any  person  for  further  examination 
or  may  suffer  to  go  at  large  any  person  who 
shall  be  charged  hefore  htm  with  any  felony  or 
misuemeauor  upon  ins  personal  recognizance 
(with  or  without  sureties);  and  every  sueh  re- 
cognizance shall  he  conditioned  for  the  appear- 
ance of  such  person  before  the  same  or  some 
other  of  the  said  magistrates,  for  further  ex- 
amination, or  to  surrender  himself  to  take  his 
trial  at  the  €cntral  Criminal  Court,  or  at  a 
court  of  general  or  quarter  sessions,  at  a  day 
ami  place  to  be  therein  mentioned ;  and  the 
magistrate  shall  he  at  liberty  from  time  to 
time,  to  enlarge  every  such  recognisance  to  such 
further  time  as  he  shall  appoint  ;  and  every 
such  rrcognixHhCe  which  shall  not  be  enlarged 
shall  I*  discharged,  without  fee  or  reward, 
when  the  pari v  shall  have  appeared  according 
to  the  condition  thereof :  Provided  always,  that 
whenever  aay  magistrate  shall  take  the  recogni- 
zance of  any  person  to  appear  at  the  Central 
Criminal  Conn,  or  at  a  court  of  general  or 
quarter  sessions,  the  magistrate  shall  be  hound 
to  return  the  depositions  taken  in  the  case,  and 
to  hind  over  the  witnesses  to  appear  and  give 
evidence  in  like  manner  as  if  he  had  committed 
the  partv  to  take  his  trial  at  such  court. 

3/ .  fhspute*  about  trages  for  labour  done  on 
the  river,  jfo,  (except  by  Trinity  IUtllastmen) 
to  be  settlfd  by  magistrates,  provided  the  sum  in 
i/ufstinn  dins  not  exceed  5/.— And  be  it.  enacted, 
that  all  differences,  complaints,  and  disputes 
which  shall  happen  between  any  bargemen,! 
lightermen,  watermen,  ballast  men  (except 
Trinity  Ballastmen),  conl-whippers,  coal  por-» 
ters,  sailors,  lumpers,  riggers,  shipwrights, 
caulkers,  or  other  lahourers  who  work  for  hire 
in  or  upon  the  river  Thames,  or  the  docks, 
creeks,  wharfs,  quays,  or  places  adjacent,  not 
being  in  the  City  of  London  or  the  liberties 
thereof,  and  the  owners,  masters,  or  com- 
manders of  vessel*,  or  their  agents,  on  the  said 
river,  or  the  docks  or  creeks  thereunto  adjoin- 
ing, or  the  owners,  wharfingers,  or  occupiers 
of  such  wharfs  or  quays,  or  their  agents'  or 
other  employers,  respecting  wages  or  money 
due  to  such  labourers  for  work  or  loss  of  time, 
whether  the  same  persons  he  employed  for  any 
certain  time  or  in  any  other  manner,  may  be 
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heard  and  determined  l>y  any  of  the  said  magi*, 
tratcs  i  aud  every  audi  magistrate  is  hereby 
empowered  to  examine  upon  oath* any  audi 
labourer  as  aforesaid,  or  any  other  witness  or 
witnesses,  touching  any  Mich  complaint  <>r  dis- 
pute, and  to  make  8uch  ordsf  for  payment  of 
ao  much  wages  or  money  to  such  labourer  as 
to  the  magistrate  shall  seem  just,  provided  Unit 
the  sum  ordered  do  not  exceed  five  pounds, 
l*«idea  *U  reasonable  costa  attending  the  prose- 
cutiouof  the  complain*.       ,(  .  . 

#8.  Ptwer  t*  wrier  compensation  for  wilful 
damHJfe  tj/  tenants. — And  he  it  enacted,  that 
every  person  who  shall  occupy  or  shall  have 
occupied  any  house  or  lodging  within  the 
Metropolitan  Police  District  as  tenant  thereof, 
and  who  shall  wilfully  or  maliciously  do  any 
damage  to  the  premises,  or  to  any  furniture 
thereof  not  being  the  property  of  such  tenant 
or  occupier,  shall,  upon  complaint  made  to 
one  of  the  said  magistrates  withiu  one  calendar 
month  next  after  the  coramiasion  of  the  oifence 
or  the  end  of  the  tenancy  or  occupation,  forfeit 
and  pay  such  sum  of  money  aa  ahall  appear  to 
the  magistrate  to  lie  a  reasonable  compensation 
for  the  damage  done,  not  more  than  the  sum 
of  fifteen  pounds,  to  be  paid  to  the  landlord  or 
party  aggrieved. 

39.  Power  to  nW  summarily  with  ones  of 
oppressive  distresses. — Awl  lie  it  enacted,  that 
or  complaint  made  to  any  of  the  suid  magis- 
trates by  any  person  who  shall,  within  the  Me* 
tropolitan  Police  District,  have  occupied  any 
house  or  lodging  by  the  week  or  month,  or 
whereof  the  rent  does  not  exceed  t Ik-  rate  of 
fifteen  pounds  by  the  year,  that  his  goods  have 
beeu  taken  from  him  l>y  an  uidawfnl  distress, 
or  that  the  landlord,  or  his  broker  or  agent,  has 
been  guilty,  of  any  irregularity  or  execs*  in  ru- 
apect  of such  distress,  it  shall  he  lawful  for  such 
magistrate  to  summon  die  party  complained 
against,  and  if  upon  the  hearing  of  the  matter  it 
sliall  appear  to  the  magistrate  t hat  such <listrc*a 
was  improperly  taken,  or  unfairly  disposed  of, 
or  thai  the  charges  made  by  the  party  having 
distrained  or  having  attempted  to  distrain  are 
contrary, to  law,  or  that  the  proceeds  of  the 
sale  of  such  distress  have  not  been  duly  ac- 
counted for  to  the  owner  thereof,  it  aha'll  be 
lawful  for  the  magistrate  to  order  the  distress 
so  taken,  if  not  sold,  to  lie  returned  to  the 
tenant  on  payment  of  the  rent  which  shall  ap- 
pear, to  be  due  at  such  time  as  the  magistrate 
shall  appoint,  or  if  the  distress  shall  hare  been 
sold,  then  to  order  payment  to  the  said  tenant 
of  the  value  thereof,  deducting  thereout  the 
re  lit  which  shall  so  appear  to  be  due,  such 
value  to  be  determined  by  the  magistrate  ;  and 
such  landlord  or  party  complained  against,  in 
default  of  compliance  with  any  such  order, 
a luil  I  forfeit  to  the  party  aggrieved  the  value  of 
such  distress,  not  being  greater  than  fifteen 
pounds,  such  value  to  be  determined  by  the 
magistrate. . 

40.  Power  to  order  delivery  of  goods  unlaw- 
fully detained  to  the  owner. — And  be  it  enacted, 
vhat  upon  complaint  made  to  any  of  the  uuid 
magistrates  by  any  person  claiming  to  be  en- 

tied  to  the  property  or  possession  of  any 


goods  which  are  detained  by  any  other  person 

within  the  limits  of  the  Metropolitan  Police 
District,  the  value  of  which  shall  not  be  greater 
than  fifteen  pounds,  and  not  being  deeds,  mu- 
niments, or  papers  relating  to  any  property  of 
greater  value  than  fifteen  pounds,  it  shall  be 
lawful  for  such  magistrate  to  summon  the 
person  complained  of,  ami  to  inquire  into  the 
title  thereto,  or  to  the  possession  thereof,  and 
if  it  ahall  appear  to  the  magistrate  that  such 
goods  have  been  detained,  without  just  cause 
after  due  notice  of  the  claim  made  by  the  per- 
son complaining,  or  that  the  person  detaining 
such  goods  has  a  lien  or  right  to  detain  the 
same  by*  way  of-  security  for  the  payment  of 
money,  or  the  performance  of  any  act  by  the 
owner  thereof,  it  shall  he  lawful  for  such  ma- 
gistrate to  crder  the  goods  to  he  delivered  to 
the  owner  thereof,  either  absolutely  or  upon 
tender  of  the  amount  appearing  to  be  due  by 
such  owner  (which  amount  the  magistrate  is 
hereby  authorised  to  determine),  or  upon  per- 
formance or  upon  tender  and  refusal  of  the 
performance  of  the  act  for  the  performance 
whereof  such  goods  are  detained  as  security, 
or  if  such  act  cannot  be  performed,  then  upon 
tender  of  amends  for  non-performance  thereof 
(the  nature  or  amount  of  which  amends  the 
magistrate  is  hereby  authorised  to  determine)  ; 
and  every  person  who  shall  neglect  or  refuse 
to  deliver  np  the  goods  according  to  such  order 
shall  forfeit  to  the  parly  aggrieved  the  full 
value  of  such  goods,  not  greater  than  the  sum 
of  fifteen  pounds,  such  value  to  be  determined 
by  the  magistrate :  Provided  always,  that  no 
such  order  shall  bar  any  person  from  recover- 
ing possession  of  the  goods  or  money  so  de- 
livered or  forfeited,  by  suit  or  action  at  law, 
from  the  person  to  whose  possession  bucIi 
goods  or  money  shall  come  by  virtue  of  such 
order,  so  that  such  action  lie  commenced  within 
six  calendar  months  next  after  such  order  shall 
he  made. 

41.  In  cuse  any  house  be  in  n  filthy  and  tin- 
wholesome  condition,  the  magistrate  may  order 
the  same  to  be  cleansed. — And  be  it  enacted, 
that  if  the  guardians  of  the  poor  of  any  union 
or  pariah,  or  the  churchwardens  and  overseers 
of  the  poor  of  any  parish,  within  the  Metropo- 
litan Police  District,  together  with  the  medical 
officer  for  any  such  parish  or  union,  shall  be  of 
opinion,  and  shall  certify  under  the  hands  of 
two  or  more  of  such  guardians,  churchwardens, 
or  overseers,  and  also  of  such  medical  officer, 
that  any  house  or  part  of  any  house  within 
such  union  or  parish  is  in  such  filthy  and  un- 
wholesome condition  that  the  health  of  the  in- 
mates or  of  the  public  is  thereby  affected  or 
endangered,  it  shall  be  lawful  for  any  magis- 
trate acting  within  the  district  in  which  such 
union  or  parish  is  situate,  if  he  shall  think  fit; 
to  cause  notice  to  be  affixed  on  the  door  or 
other  conspicuous  part  of  such  house,  re- 
quiring; She-  occupier  or  occupiers  of  such 
house  or  pa r t  t  he rcn  f  to  appear  before  h i  m  to 
answer  such  cOMplaiut,  or  to  cause  the  same 
to  be  cleansed  within  seven  days  from  the  date 
of  affixing  such  notice ;  and  if  within  the  said 
seven  days  such  bouse  or  part  thereof  shall 
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not  be  cleansed  to  the  satisfat-tiim  of  Mich 
medical  officer,  and  W  sUch  occupier  or  becu- 
picrs  being  duly  summoned  shall  *not  appear 
before  the  magistrate,  and  show  stinVicnt 
cause  to  the  contrary,  such   magistrate  is 
hereby  empowered,  oil  proof  thereof,  to  Issue 
tii  order  under  his  hand  and  seat  to  rhe  guar- 
dians of  the  poor  of  the  churchwardens  and 
werseers  aforesaid,  to  cause  such  house  or 
lart  thereof  to  be  elearised,  at  the  expence  of 
uch  occupier  or  occupiers,  and  to  canse  the 
mount  thereof  to  he  levied  in  cane  of  nonpay- 
ment, by  distress  and  sale  of  the  good*  and 
hattels  of  such  occupier  or  occupiers,  by  war- 
rant under  the  hand  and  seat  of  such  magis- 
rate.  '  "  >'■'"■ 

42!  No  other  justice  shall  take  pes  teithin  the 
Wee  District.^   Penulty  100/.— And  be  it 
nacted,  that  neither  any  justice  of  the  peace 
or  any  of  the  said  counties,  or  for  the  city  and 
iberty  of  Westminster,  or  liberty  of  the  Tower 
if  London,  not  being  one  of  the  said  inagis- 
rates,  nor  the  clerk  of  any  such  justice,  nor 
ny  person  on  his  behalf,  shall  directly  or  irtdi- 
ectly,  upon  any  pretence  whatever,  take  any 
'ee  or  recompence  for  any  act  by  him  or  them 
tone  or  to  be  done  as  justice  of  the  peace  or 
lerk  as  aforesaid  within  any  part  of  the  Me- 
ropolitan  Police  District  for  which  a  poKce 
ourt  shall  have  been  established  under  the  au- 
hority  of  this  act,  upon  pain  of  forfeiting  the 
urn  of  one  hundred  ponnds  for  every  such 
(Fence,  one  moiety  thereof  to  the  said  re- 
ceiver, to  be  applied  to  the  purposes  of  this 
\ct,  and  the  other  moiety  thereof,  with  full 
costs  of  suit,  to  the  person  who  shall  sue  for 
he  same  in  any  of  her  Majesty's  Courts  of 
lecord  at  Westminster;  but  this  enactment 
shall  not  be  construed  to  extend  to  any  fees 
taken  at  any  general  or  quarter  sessions  of  the 
leace,  or  at  any  meeting  of  justices  for  the 
purpose  of  licensing  alehouses,  or  for  the  pur- 
pose of  inquiring  into  the  legal  settlement  of 
any  person  applying  for  parochial  relief,  and 
making  suspended  orders  of  removal,  or  to  any 
fees  taken  at  any  special  or  petty  sessions  of 
the  justices  in  respect  of  business  which  must 
be  transacted  at  such  special  or  petty  sessions, 
or  to  any  fees  taken  by  any  vestry  clerk,  or  by 
the  clerk  to  the  overseers  of  any  parish,  for 
lhe  purpose  of  enforcing  the  payment  of  any 
ntes  or  taxes  arising  within  the  6anie  parish. 

43.  Table  of  fees  to  he  hung  up  —  And  be  it 
.  icted,  that,  notwithstanding  any  thing  berc- 
>efore  contained,  such  fees  as  are  contained 
the  schedule  (A.)  to  this  act  annexed  may 
e  taken  by  any  of  the  said  magistrates  or  by 
ny  justice  or  justices  acting  in  any  of  the  said 
ourts  ;  and  a  table  of  such  fees  shall  be 
'xed  in  some  conspicuous  part  of  each  of  the 
aid  courts ;  and  it  shall  he  lawful  for  any  of 
le  said  magistrates  to  refuse  to  do  any  act  for 


the  ^rwcedings,  iifid  in  default  of  payment  to 
levy  the  same,  with'  the  Costs  of  the  distress,  ty 
warrant  tinder  his  hand.  ■<>'      oJ  n >1 

[To  he  continued.}  *     '  - 
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BANKRUPTCY  PRACTICE  UNDER 
1  &  2  VIC  17c.  110,  s. S,  ,. 
-   "•         1 1  >  «  ■<  \u  v  «»dt 

7b  the  Editor  of  the  Legvi  Observer,  ra 
Sir,  '  '  i .  /(..id?/ 

A  l\j >  a-  me  to  call  the  attention  of  your  readers 
to  the  8th  sect,  of  the  I  &  2  Vict,  c  110,  in 
reference  to  the  present  practice  of  the  Court 
of  Bankruptcy  thereunder.  The  substance  of 
the  clause  is,  1  think,  as  follows:— That  if  one 
or  more  creditors  whose  debts  shall  be  of  the 
nature  specified  in  the  act,  shall  hie  an  affidavit 
of  the  debt  iu  the  Court  of  Bankruptcy,  give 
notice  thereof  to  the  debtor,  and  demand  in 
writing  immediate  payment  of  his  debt,  and 
he  should  not  within  twenty-one  days  com- 
promise, or  H  enter  into  a  bond  in  such  sum 
and  with  such  two  sufficient  sureties  as  a  Com- 
missioner of  the  Court  of  Bankruptcy  shall 
approve  of,"  then,  on  a  fiat  issuing  within  two 
months,  the  debtor  is  made  a  bankrupt; 

Now,  under  that  portion  of  the  clause  which 
1  have  marked  with  inverted  commas,  the  Com- 
missioners require  that  the  creditor,  or  some 
one  on  his  behalf,  shall  appear  before  them, 
and  that  for  tins  purpose  he  should  have  notice 
of  the  time  when  the  debtor  purposes  to  at- 
tend; but  it  appears  to  me  the  act  cannot  be 
construed  to  warrant  the  Commissioners  in  so 
doing.  They  have  no  power,  except  such  as 
the  act  gives  them,  and  therefore  they  should 
neither  require  more  nor  less  than  the  act 
itself.  And  it  should  be  observed,  that  the 
Court  of  Bankruptcy  does  not,  like  the  supe- 
rior Courts  of  Common  Law,  and  indeed  most 
of  the  inferior  Courts,  exist  partly  by  common 
and  partly  by  statute  law;  but  solely  by  the 
latter.  My  object,  however,  is  not  to  insinuate 
that  the  Commissioners  have  any  wish  or  in- 
terest in  going  beyond  their  authority,  but  to 
induce  them  to  reconsider  the  subject,  that  the 
practice  of  the  Court  may  be  settled  upon  a 
firm  and  substantial  basis. 

Before  1  conclude  I  will  endeavour  to  shew 
that  the  question  is  not  only  of  great  import- 
ance to  the  Commissioners  iu  acting  judicially 
right,  and  to  the  profession  iu  knowing  the 
practice  of  the  Court  in  this  respect,  and  upon 
whut  it  is  founded,  but  also  to  the  public  111  a 
pecuniary  point  of  view.  When  an  act  of  par- 
liament imposes  a  duty,  and  that  for  the  bene- 
fit of  another,  it  should  also  provide,  either 
directly  or  indirectly,  a  mean  of  remuneration, 
and  in  this  case  it  does.  The.  creditor  urnst 
employ  his  attorney  to  prepare  the  requisite 
diich  any  fee  shall  be  demandable  unless  such  affidavit  of  debt,— to  get  it  sworn  and  filed, — 


je  shall  be  first  paid  ;  and  that  if  any  such  act 
hall  be  done  and  the  fee  due  thereon  -had 
ot  be  paid,  it  shall  be  lawful  for  any  of  the 
iid  magistrates  to  summon  the  person  from 
vhom  such  fee  shall  be  due,  and  to  make  or- 
der for  payment  ot  the  same,  with  the  costs  of 


to  draw  the  notice  of  its  being  filed  aud  de- 
manding "  immediate  payment,"  and  have  a 
copy  served  personally  on  the  debtor,— all  this 
the  act  imposes  on  the  creditor,  and  he  must 
either  do  it  himself  or  get  it  dune*.  If  he  does 
•it -himself,  he  sacrifices  a  portion  of  his  tkue, 
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uml  pays  ready  money  out  ot "his  pocket;  if 
y, be.  instructs  hia  attorney,  the  case  is  still  worse ; 
for  to  tbe  loss  of  time  and  payment  of  money 
is  added  the  attorney's  bill.    But  then,  if  he 
compromises  with  his  debtor,  he  may  include 
the  expenses  to  which  he  may  have  been  put. 
Not  so  if  the  debtor  enters  into  a  bond ;  for 
ahhough  the  penalty  and  the  sureties  must  he 
to  the  satisfaction  of  the  Commissioner,  yet 
the  condition  is  only  for  "  such  sum  or  sums 
as  shall  be  recovered  in  any  action  or  actions 
which  shall  have  been  brought  or  shall  here- 
inafter be  brought,"  &c.   Therefore  to  add  to 
'  the  loss  of  the  debt,  and  the  time  and  money 
above  alluded  to,  that  of  either  attending  per- 
•  sonally  or  by  a  qualified  paid  substitute,  can- 
not, I  conceive,  have  been  the  intention  of  the 
legislature.    It  does  not  appear  to  «ne  to  be 
within  either  the  letter  or  the  principle  of  the 
act  to  require  the  attendance  of  the  creditor 
on  the  bond  being  entered  into,  for  the  rea- 
sons which  I  have  briefly  stated,  and  since  it  is 
expressly  a  matter  for  the  approval  &i  the  Com- 
missioner as  a  Judge,  and  not  of  the  creditor. 
Some  may  be  ready  to  urge  that  the  clause 
'  is  not  imperative,  and  that  the  creditor  may 
1  select  to  act  upon  it  or  not.   True ;  but,  inde- 
pendent of  the  express  purpose  for  which  it 
was  enacted,  we  deem  the  act  to  be  an  im- 
provement upon  the  former  law,  which  it  is 
not,  if  it  renders  necessary  tbe  attendance  of 
■  the  creditor.    Let  the  learned  Commissioners 
remember  that  their  duty  consists  in  adminis- 
tering the  law  as  it  stands,  without  increasing 
or  diminishing  its  demands.      ii  <r<<  J4,(Ci ! 


esibn — Tf  1  •;  '     -./i.ii  /••»■  t   I,  I  » 

Mood-  /  '.!'        n  iiti  'uir  ,u  •!•<*  P )  "  •  s»i  •»■(!  I  « 
.  TUB 

LAW  OF -JOINT  INTERESTS*  k 

Jioanix'i /<i  '       ,  '   /      j  » 'u  >  torWtrii 'id*  !•»  ("I 
CHAPTER  II. 

Sect.  I. 

To  create  joint-tenancy  or  a  simple  tenancy  in 
common,  the  property  must  not  be  acquired 
by  the  donees  or  grantees,  as  merchants  or 

1  traders  for  traffic,  or  for  speculative  purposes, 
which,  either  in  law  or  eouity,  are  regarded 
trot  as  the  simple  mode  of  enjoying  the  pro- 
perty per  te,  but  as  inducing  an  expenditure 
or  risk  among  the  joint-owners,  in  order  to 
effectuate  a  project  or  adventure  in  respect  of 

,T  'it.  In  such  cases,  from  the  relative  expense 
which  may  naturally  arise,  it  would  be  unjust 
to  permit  the  jus  accrescendi,  for  parties  so 
jointly  engaged  may  possibly  stake  the  whole 
of  their  respective  properties  in  the  transaction, 
precluding  the  implication  of  an  intention  of 
holding  in  joint-tenancy.  {Per  M.  R.,  3  Ves. 
629.) 

It  is  universally  acknowledged  that  the  ab- 
sence of  the^'tt*  accrescendi  among  partners  is, 
•  by  the  custom  of  merchants,  the  lex  mercutoria, 
which  is  part  of  "the  law  of  England,  and  re- 
cognised by  it  as  such.  (1  Ld.  Raym.  281  ; 
Anon.,  I  Mod.  223;  2  Inst,  68;  Deeaynes  v. 
Noble,  1  Mer.  563 ;  2  Vea.  sen.  33 ;  per  M.  R., 


Co. 
to 


.  Ca.^i.Ch.  Rep.  139 ;  LoflM85  j  Supplt. 
Yes,  son.  375 ;  9  Yes.  591 ,  note.) 
Sir  E.  Coke  observes,  that  the  wares,  mer- 
chandiscv4<btv<u*  duties  that  parties  have,  as 
joint  merchants  or  partners,  shall  not  survive, 
but  shall  go  to  the  executor  of  a  deceased 
partner,  per  legem  mercetoriam,  which  is  part 
of  the  laws  of  tin'  realm,  for  the  advancement 
and  continuance  of  commerce  and  trade,  which 
is  pro  Ziono pvMk'fK  (Co.  Litt.  182 a;  Noy,  55 ; 
per  Oweu.  2  Brownl.  99  i  4  Com.  Dig.  Estates, 
6?;  20  Vin,  Ab.  tit.  Survivor,  148  ) 

The  rule  is  Jus  accrescendi  inter  mercatores 
pro  Ucneficio.  commercii  locum  non  haf>et.  (York 
v.  Eaton,  l*TBWk.  by  IIov.  23.) 

It  is  said,  in  a  marginal  note  to  Co.  Litt., 
that  all  the  authorities  that  Lord  Coke  has 
cited  fur  his  position  do  not  bear  upon  the 
point,  but  it  is  not  the  less  to  be  relied  on; 
and  I  think  wc  may  well  concur  with  Lord 
Chief  Justice  Best,  who  is  reported  to  have 
said,  "  I  fear  we  should  get  rid  of  a  great  deal 
of  what  is  considered  law  in  Westminster  Hall 
if  what  he  (8ir  E.  Coke)  says,  without  citing 
an  authority,  is  not  law."  (Per  Best,  C.  J., 
9  B.  Moore,  5(12.) 

Many  gentlemen  have  written  treatises  on 
the  subject  of  partnerships.  (Messrs.  Gow, 
Collyer,  Watson,  Montague.)  My  object  is 
merely  to  distinguish  its  principal  features 
from  i  >ther  joint-ownerships ;  and  t  have  found 
it  necessary  to  discuss  it  by  itself. 

Putiendoru0  describes  it  as  being  "  con- 
tractus aoeietatis,  quo  duo  pluresve  inter  se 
peenniant,  res  aut  operas  conferunt,  eo  fine, 
tit  quod  inde  redit  lucri  inter  singulos  pro 
rata,  dividatur  uec  minus  si  quid  proveniat 
damni  a  siugulis  jhto  rata  feratur."  (Puff.  lib. 
^cap.  Si  7  J  arm.  Byth.  1*  Gow'b  Partner- 
ship, 1.)  i, 

It  is  described  by  another  author  thus: 
"  Societas  est  contractus  juris  gentium  bona 
fidei,  .consensu  coustans,  super  se  honest^  de 
lucri  et  damni  communione,  quam  inire  pos- 
sunt  omnes  liber.uu  habentes  rerum  suarum 
admiuistrationem."  (Voet.  Comm.  lib.  17,  tit. 
2,  s.  I ;  Collyer,  2  ) 

Accordiug  to  Yiuny:  M  Societas  est  con- 
tractus quo  inter  aliquos  res  aut  operas  com- 
muuicantur  lucri  in  commune,  faciendi  gratis." 
(Viun.  Comm.  M>.  3,  tit.  26,  s.  1  ) 

By  the  Institutes :  "  Ita  posse  coiri  socie- 
tatem  non  dubitatur  ut  alter  pecuniam  con- 
ferat,  alter  non  conferat,  et  tainen  lucrum 
inter  eos  commune  sit,  quia  suipe  opera  uli- 
cujus  pro  pecunin  valet."  (Inst.  lib.  3,  tit.  26, 
s.  2;  Collyer,  2.) 

The  description  given  by  these  writers  is 
applicable  to  our  law.  It  is  .said  to  be  the 
joint  concern,  bv  buying  and  selling  in  profit 
(Per  C.  B.  Comyns,  1  Salk.  291  ; 


and  loss. 
Gow,  1.) 

Where  a  party  bought  tea  for  several,  to  be 
afterwards  divided  between  himself  and  the 
others,  ami  received  a  warrant  for  the  delivery 
of  the  tea,  which  he  pledged  for  a  sum  of 
money,  the  other  purcliasers  were  held  not  to 
be  liable  for  the  money  borrowed :  for  the 
partnership  must  be  consensu  constant  t  else, 
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as  In  the  present  raie,  n  hundred  persons 
might  be  made  partners  who  had  never  seen 
nor  heard  of  one  another.  Also  a  mere  joint 
purchase  without  any  ulterior  joint  purpose,  is 
insufficient  to  create  a  partnership ;  as  where 
a  contractor  for  the  purchase  of  poods  per- 
mitted others  to  come  in  for  a  proportion  of 
them,  but  there  was  no  proof  of  a  Joint  con- 
cern as  to  the  disposal  of  them.  (1  Salk.  291  ; 
DourI.  376 ;  Coope  v.  Eyre,  1  H.  Bl.  37;  2  M. 
&  Scott,  14G$  1  Campb.  N.  P.  33L  note.) 

But  in  most  cases  a  participation  in  the  pro- 
fits of  a  partnership  creates  a  liability  for  the 
loss,  for  by  that  a  part  of  the  fund  which  is 
the  proper  security  to  the  partnership  creditors 
for  the  payment  of  their  debts  is  abstracted ; 
and  this  leads  to  the  observation  that  partner- 
ship is  a  contract  of  dealing  with  property  by 
war  of  speculation  with  third  persons  or  the 
public,  it  has  therefore  been  decided  that  a 
person  allowing  his  credit  aud  name  to  be 
used  as  a  partner  may  become  liable  to  the 
creditors  of  it ;  otherwise  great  imposition  and 
fraud  might  be  induced,  for  the  public  must, 
in  the  course  of  trade,  treat  him  as  a  partner 
who  appears  to  be  such.  They  cannot  be  ex- 
pecteu  to  know  the  interests  of  the  partners 
tnter  se,  or  if  it  were  necessary  that  they  should 
ascertain  them  prior  to  their  dealing,  com- 
merce and  trade  would  be  obstructed.  There 
may  be  dormant  partners,  therefore,  and  osten- 
sible partners ;  but  it  has  not  in  all  cases  been 
found  an  easy  matter  to  apply  the  law  to  the 
facts  as  they  have  occurred.    (1  Rom-,  l?H/; 

15  Ves.  300;  19  Ibid,  291.  294,  459,  461  ;  4  B. 
&  Aid  663 ;  7  D.  &  R.  444  ;  2  Sir  W.  Bl.  99S  ; 
4M.&P.  615;  17  Ves.  403;  2  B.  &  C.  401; 
2  Bing.  N.  C.  10S;  Rose,  44;  1  Sim.  297; 

16  Ves.  66;  9  D.  &  R.  18C;  2  B  8c  tt  401  ) 
In  order  to  distinguish  it  from  a  joint- 
tenancy  or  tenancy  in  common.  Mr.  .Tar- 
man's  definition  is  well  worthy  of  attention. 
He  distinguishes  partners  from  other  joint- 
owners,  not  by  their  having  a  joint  interest  in 
property,  for  that  does  not  necessarily  make  a 
person  a  partner,  but  by  their  joint  dealing, 
vltra  the  mere  purpose  of  occupation  or  enjoy- 
ment.   (7  J  arm.  By  th.  2.) 

Through  the  lien  or  equities  of  the  partners 
in  the  ttock  the  right  of  their  respective  cre- 
ditors is  worked  out;  and  it  has  been  held 
necessary  for  this  purpose,  to  consider  the 
partners  as  holding  a  sort  of  joint-tenancy  or 
tenancy  in  common  of  the  stock  ;  and  when  it 
is  necessary  that  an  account  should  be  taken  no 
person  claiming  under  a  partner  is  better  off 
than  the  partner  himself.  These  points  gene- 
ally  occur  on  a  dissolution  of  a  par  tnership, 
..hen  the  rights  of  the  partners  and  their 
creditors  are  to  be  determined.  A  dissolution, 
from  whatever  cause,  merely  destroys  the  im. 
plied  authorities  of  the  partners.  '  Power  is 
only  left  to  wind  up  the  affairs  of  the  concern. 
Upon  the  event  happening,  and  before  any 
actual  division  takes  place,  the  partners  are 
considered  as  tenants  in  common  of  the  stock 
and  etfects,  nod  before  a  creditor  can  lay  claim 
to  or  charge  the  share  of  any,  the  claims  of  the 
partners  ktter  se  aip  »n  be  settled.  It  is  ncces. 


•arv,  therefore,  to  account  for  the  accretions 
and  subtractions  of  one  before  his  creditor** 
claim  eau  attach  on  his  share.  {Jt'cst  v.  Skip, 
2  Ves.  sen.  239,  and  Supplt.  by  Belt,  135; 
17  Ves  136,  40;t  •  2  V.  &  6.  172  ;  1  VeVjdri! 
236;  6  fkhf,  1 19.) 


rr» 


A  dissolution  is  created  by  the  decease  of  a 
partner  (unless  the  articles  "stipulate  the  con- 
trary), and  then  the  representatives  of  tlic  de- 
ceased and  the  surviving  partner  arc  as  tenants 
in  common  of  the  stock,  and  the  former  have 
a  lien  on  the  etfects  in  the  hands  of  the  sur- 
vivor, who  is  as  a  trustee  for  them. 

There  seem  dicta  in  equity  tending  to  shew 
that  the  h'gal  right  to  the  effect*  of  a  partner- 
ship survives  at  law. 

In  one  case  an  injunction  was  granted  to 
restrain  goods  from  being  taken  in  execution 
for  a  deT)t  due  from  a  partner,  who  died 
before  the  writ  was  delivered  to  the  sheriff; 
for  that,  it  was  said,  only  binds  goods  on 
delivery,  and  at  latr  the  property  survived  to 
the  other  partners.  Therefore  the  defendant, 
it  was  held,  acquired  no  legal  right  to  them. 
{Xrtrrll  v.  Toimstiid,  (!  Sim. '419.) 

It  has  been  decided  lately,  notwithstanding 
doubts,  that  the  creditors  of  a  partnership,  one 
member  of  which  dies  and  the  survivor  becomes 
bankrupt,  have  a  right  to  resort  to  the  assets 
of  the  deceased  for  payment,  without  regard  to 
the  state  of  accounts  as  between  the  deceased 
and  the  surviving  partner.  And  this  even 
where  it  is  not  proved  that  the  survivor  is 
insolvent ;  for  partnership  debts  are  joint  and 
several  in  the  consideration  of  equity.  The 
doubts,  it  is  held,  must  have  arisen  from  the 
unfounded  supposition  that  the  joint  estate  is 
the  first  fund,  and  that  on  the  death  of  one 
partner  it  may  pass  to  the  survivor,  and  if  he 
were  insolvent,  the  nssets  of  the  deceased 
might  then  become  liable.  {f)cv<ti/ncs  v.  Nofdr, 
2  Russ.  cV  M:  49",,  bv  lir'w<rf,(m,;C.  ;  Wilkin- 
son v.  lhndenon,  1  "VI  A  V  ^nv«  k\a  . 


.  .Al.&K.  5S2;  11  Ves.  514; 
1  Mer.  564;  3  //,/>/,  <il4;  2  Atk.  691.) 

However,  it  is  very  clear,  that  equity  in  cases 
of  joint  speculation,  and  even  in  trade,  will  go 
further  in  curtailing  the  right  of  survivorship 

than  a  haii*!  „f  I.....  u£11 


than  a  court  of  law  will. 

By  the  better  opinion,  it  seems  that  at  law 
real  property  conveyed  to  merchants  and 
traders  is  subject  to  the  rules  of  joint-tenancy; 


though,  both  at  law  and  in  equity,  as  to  th^'j't 
moveable  stock  and  effects  of  a  partnership, 
the  personal  representatives  of  a  deceased 
nts   in   common  with  the 
,  66 j  (low,  48.) 


a  deceased 

partner  are  tenants 
survivor.  iCoHyer, 

in  Mr.  ('olivet's  Treatise  on  Partnership 
it  is  said,  with  regard  to  Sir  E.  Coke's  obser- 
vation as  to  joint  merchants,  "  That  it  seems 
clear  that  when  Coke  wrote,  the  distinction 
between  traders  and  merchants  in  general 
had  been  fully  established.  It  is  probable, 
therefore,  that  in  that  passage  Lord  Coke 
referred  to  merchants  properly  so  called,— 
those  who  export  the  native  products  and 
manufactures  of  the  kingdom  or  her  colonies 
to  foreign  climes,  or  import  the  commodities 
of  different  countries  into ' thin  kingdom. 


But 


however  this  maybe,  Lord  Keeper  Harcourt 

*         *  r't<j!n*iuK)  v>  Bftou 
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observed,  that  in  his  time  the  custom  of  uier- 1  does  not  destroy  the  joint  Interest.  Thi 
chants  was  extended  to  all  traders  to  exclude  J  owners  cannot  bind  each  other  by  bil 
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survivorship,  and  the  custom  so  extended  has 
never  been  contravened."  (Beavves,  13;  1 
Vera.  217.) 

We  may  observe  from  Brownlow,  that  this 
extension  is  made  in  favour  of  shopkeepers,  as 
well  as  other  traders  or  merchants,  for  that 
there  arc  four  species  of  merchants  and  all 
within  this  custom,  viz.  merchant  adventurers, 
dormant,  travelling  and  resident.    (2  Brownl. 

yy.) 

Sect.  2. 

In  equity,  if  lands  are  purchased  by  partners 
for  partnership  purposes,  though  the  cases 
have  varied,  yet,  by  the  greater  number  and 
according  to  recent  opinions,  it  appears  they 
are  to  be  considered  as  converted  into  per- 
sonalty. We  direct  the  reader's  atteution  to 
gome  recent  cases  here  cited — 3  Bro.  C.  C. 
VJ9,  et  note;  7  Ves.  425;  i)  Yes.  500  ;  2  ST.  & 
J.  250;  4  Bac.  Ab.,  Guill.  cd.,  91)7 ;  Smith's 
Mar.  Law,  S(i;  7  Jarm.  Bvth.  21  ;  Montague. 
!>7,  note;  2  Dow.  231 ;  Phillips  v.  Phillips,  I 
M.  &  K.  641)  ;  Ram  on  Assets ;  Collver ;  Gow ; 
Randall  v.  liandall,  7  Sim.  2?1 ;  Coohson  v. 
Coohson,  8  Sim.  52V. 

Real  estate  conveyed  to  partners  and  their 
respective  heirs  as  tenants  in  common,  to  be 
used  in  trade  during  the  partnership,  with  a 
covenant  against  alienation,  &c,  during  its  con- 
tinuance, has  been  held  not  to  be  converted 
into  personalty,  for  the  partners  had  no  in- 
terest in  the  property,  except  what  they  de- 


exchange.  &c.  But,  on  the  other  hand,  a 
receiver  has  been  appointed  of  a  mining  con- 
cern, from  the  nature  of  it  being  a  species  of 
trade,  and  not  a  mere  tenancy  in  common :  in 
which  latter  case  there  must  be  very  strong 
grounds  for  such  au  interference.  (Per  M.  R., 
Fcreday  v.  Wight  trie  It,  I  Ruas.  &  M.  45; 
Tamlvn,  1'50 ;  I  Mont.  &  A.  635;  1  Jac.  & 
\V.  2Ji8;  10B.&C.  y 

Of  course,  such  a  concern  by  stipulation,  or 
perhaps  from  the  conducting  of  it,  may  be 
made  a  partnership,  and  then  the  share  of  one 
c  an  not  be  sold  without  an  account.  (4  Dea. 
&  Ch.  113.) 

Part-owners  of  a  ship  are  a  sort  of  tenants 
in  common,  and  certain  authorities  stamping 
them  with  the  character  and  liabilities  of  part- 
ners are  overruled.  (Ew  parte  Young,  2  V.  ik 
B.  242;  Ei  parte  Harrison,  2  Rose,  76;  Ves. 
Supplt.  20J,  206.) 

ey  cannot  set-off  their  proportions  of  a 


in  . 

debt  due  by  them  jointly  to  a  bankrupt  part- 
ner against  the  debts  due  by  the  bankrupt  to 
them  severally;  for  this  is  no  more  thau  a 


joint  aud  separate  setoff.  A  part-owner's  in- 
terest, therelore,  cannot  be  connected  with  the 
idea  of  a  separate  interest.  (Ew  parte  Christie, 
10  Ves.  105  ) 

A  part-owner's  share  passes  to  his  represen- 
tatives. The  Court  refused  a  mandamus  to 
register  a  ship  transferred  by  the  survivor  of 
two  partners,  merchants,  because  the  executor 


leresi  m  uic  property,  except  wiiat  tuey  ue-  two  partners,  mercnanis,  oecause  uie  executor 
rived  through  the  covenants.  (1)  Ves.  500;  of  the  deceased  partner  ought  to  have  joined  in 
2  Hov.  Suonlt  IS7;  Collver.  77.)  the  transfer.    (/lev  v.  Collector  of  Customs  at 


2  Hov.  Supplt  IS7;  Coliyer,  77.) 
And  real  property  may  be  conveyed  to  part- 
ners in  trust  for  the  partnership,  and  the  legal 
estate  in  the  trustees  survives.  (8  Jarm.  Byth. 
190,  note.) 

In  consequence  of  this  implied  conversion, 
it  is  held  in  equity  that  where  real  property  is 
purchased  by  partners  for  partnership  pur- 
poses, the  legal  estate  passes  to  the  survivor, 
but  he  in  equity  is  as  a  trustee  for  the  repre- 
sentatives of  the  deceased,  and  will  be  injoined 
from  availing  himself  of  his  legal  title  to  get 
possession  for  himself  by  ejectment.  (Lalte  v. 
Cradduclt,  3  P,  Wins.  158;  Elliott  v.  Brown, 

3  Swanst.  489,  note  j  Truster  v.  Holland,  1  Ves. 
jun.  435;  8  lb.  317;  Smith's  Mar.  Law,  84; 
Matthews  on  Presumptions,  75.) 

In  equity  it  has  been  held  that  a  colliery 
is  a  kind  of  trade,  and  creates  a  partnership. 
(2  Atk.  630 j  5  Ves.  308;  Jvferys  v.  Smith, 
1  .lac.  cS,  W.  2!)S.) 

Also,  that  a  fulling-mill  if?  in  the  nature  of 
a  trade  ;  so  of  a  mine.  (3  Atk.  1 9 ;  Ibid,  26 1 ; 
Ambl.  54.) 

That  a  ship  may  be  the  subject  of  a  partner- 
ship, and  the  letting  it  to  freight  a  sort  of 
trade.    (Per  Chancellor,  1  Ves.  sen.  4!)8.) 

But  it  is  to  be  remarked,  that  these  joint- 
ownerships  are  not  in  all  eases  striet  partner- 
ships, 'lhus.  a  mining  concern  differs  from  a 
common  trading  partnership.  The  shares  of 
each  shareholder  arc  assignable  without  the 
consent  of  the  other  part-owners,  and  the 
death  or  bankruptcy  of  the  holder  of  a  ware 


the  transfer.    Olcr  v.  Collector  of  Customs 
Liverpool,  2  Man.  &  Set  '233.) 

A  learned  writer  has  observed,  that  if  a  ship 
be  made  over  to  several  in  distinct  shares, 
there  is  no  survivorship;  but  if  the  interest  be 
not  so  severed,  but  the  entire  ship  is  granted 
entire  to  several,  it  is  supposed  that  they  are 
joint-tenants  at  law,  and  that  the  maxim  ins 
aecrescendi  inter  mereatories  locum  non  habi  t, 
as  to  a  ship,  is  applicable  only  in  equity. 
(Abbott  on  Shipping,  68,  and  note.; 

Mr.  Coliyer  remarks,  that  a  ship  is  a  chattel 
of  which  the  owners  are  possessed  as  tenants  in 
common,  though  if  it  be  conveyed  to  them  at 
one  time  and  by  one  instrument,  they  are 
more  properly  joint  tenants,  without  benefit  of 
survivorship.  After  quoting  the  passage  in  tin- 
last  cited  work,  he  observes  that  no  grounds 
are  given  for  the  opinion.  (Coliyer,  166,  and 
note.) 

Mr.  Smith  conceives  it  possible  that  joint- 
tcnancv  may  hold  place  in  a  ship,  as  well  as 
any  other  chattel;  but  that  the  operation  of 
the  Registry  Acts  occasions  this  property  to  be 
subject  to  a  tenaucy  in  common.  (Smith's 
Mar.  Law,  106.) 

The  Registry  Acts  (6  Geo.  4,  c.  110;  3  &  4 
W.  4,  c.  55)  provide  that  the  shares  shall  be 
distinguished,  and  the  parties  entitled  as  te- 
nants in  common,  except  with  respect  to 
partners  in  trade,  who  need  not  distinguish 
their  shares;  and  that  as  to  them,  it  shall  be 
partnership  properly  for  all  purposes.  But 
from   the  enactment   are  e  xcepted  British 
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boats  and  vessels  of  a  certain  burthen,  &c. ; 
and,  as  against  wrong,  doers,  part  owners  may 
have  property  in  a  ship  without  registry ;  and 
registry  is  no  proof  of  ownership  for  Or  against 
a  party.  Jt  only  affords  certain  privileges  to 
British  vessels.  (£r  parte  Burn,  1  Jac.  &  W. 
378,  and  note ;  Abbott  on  Shipping ;  Jackson 
v.  Anderson,  8  C.  &  P.  480.) 

Independently  of  these  acts,  the  rules  which 
govern  other  cases,  must  be  applied  to  ships 
or  boats.  [To  be  continued.] 


■  i 


DUTIES  OF  SOLICITORS  TO  THEIR 
ARTICLED  CLERKS. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 

Having  observed  in  your  journal  of  the  10th 
of  August,  the  unjust  letter  from  G.  P.  on  tbe 
Duties  of  Solicitors  lo  their  Articled  Clerks, 
I  was  pleased  to  find  it  so  ably  responded  to 
by  a  "  Constant  Reader,"  in  the  Observer  of 
the  7th  of  September,  and  as  we  have  in  the 
following  number  another  complaint  from 
"  Hugo/'  may  1  be  allowed  to  aay  that  I  (being 
as  well  as  your  "Constant  Reader,"  articled 
to  a  Solicitor  in  one  of  the  Midland  counties) 
think  G.  P.  should  have  confined  his  obser- 
vations to  his  own  case,  whatever  may  have 
been  the  treatment  he  has  received  (but  which 
I  believe  he  lias  strongly  exaggerated).  I  beg 
leave  to  inform  him  thut  the  designation  of 
"  bumble  scribes  "  will  not  apply  to  articled 
clerks,  in  our  district,  nor  do  they  "  toil  from 
day  to  day  in  the  drudgery  of  their  profession," 
and  tbe  recreation  they  are  allowed  l*  something 
more  than  "  carrying  out  parcels  ami  letters." 

The  condemnatory  style  of  G.  P.'s  letter, 
I  think,  does  him  no  credit.  Undoubtedly 
amongst  the  immense  number  in  the  profes- 
sion, many  will  be  found  who  do  not  their 
actual  duty  to  their  articled  clerks,  but  I  fear, 
could  the  respective  merits  of  master  and  clerks 
be  placed  in  a  scale,  to  the  latter  we  should 
have  to  exclaim  with  Shakespear — 

**  What  a  falling  off  was  there." 

I  firmly  believe,  geuerallv  speaking,  if  clerks 
attended  more  to  their  duty,  we  should  not 
often  find  such  complaints'  as  your  corres- 
pondent has  launched  forth; — for  my  own  part 
I  can  say,  I  have  found  the  utmost  liberality  in 
the  gentleman  to  whom  I  am  articled,  not  only 
as  regards  his  professional  duty,  but  also  in  his 
private  capacity;  still  I  am  no  "Kinsman  clerk," 
and  I  would  add,  in  conclusion,  that  G.  P.'s 
assertion  that  "  m  eters,  instead  of  instructing 
us,  positively  keep  us  as  ignorant  of  practice  as 
they  can,"  is  perfectly  absurd,  for  surely  it 
must  be  conducive  to  their  own  interest  to  get 
their  clerks  as  forward  as  they  can ;  and  what- 
ever G.  P.  may  assert,  I  do  not  believe  but  that 
every  solicitor,  be  he  even  G.  P.'s  own  appa- 
rently unworthy  master,  would  feel  greater 
pleasure  in  hearing  the  actions  of  the  person 
whom  he  taught  applauded  than  debased. 

An  Articled  Clkkk. 

[We  think  this  subject  may  now  rest  for  the 
present,  as  sufficiently  discussed  on  both  sides. 


The  following  is  a  List  of  the  M a^istrates  ap- 

?uinted  or  continued  under  the  Metropolitan 
Mice  Courts  Act,  2  &  3  Vict.  c.  7 1 » and  itfhieh 
we  have  extracted  from  the  forthcoming  Legal 
Almanac  and  Diary,  for  1840.  The  Act  will 
be  found  at  pp.  403, 440,  &ck  *tf*«.ui<<  oj  t>n« 

Bow  street. 

Thos  J.  Hull,  Esq.,  Chief;  Samuel  Twyford, 
v  and  JDavid  Jardine,  Esqrs. 

Great  Marlborough  Street „  •■   j  t 
H.  M.  Dyer,  and  George  Long,  Esqrs. j  ,  ^  j 

Mutton  Garden. 
Doyce  Combe,  and  J.  B.  Greenwood,  Esqrs. 

Worship  Street. 
R.  E.  Broughton,  and  YV.  Grove,  Esqrs. 

Lambeth  Street,  White  Chapel. 
J.  I  lard wi eke,  Esq.,  and  Hon.  G.  C.  Norton. 

High  Street,  Mary-le-Bone. 
J.  Rawlinson,  and  H.  G.  Codd,  Esqrs. 

Queen  Square,  Westminster,.    j  JiJ 
D.  W.  Gregorie,  and  J.  Burrell,  Esqrs. 

Union  Hall,  Southtearh.  n/oqqq 
T.  Traill,  and  H.  Jeremy,  Esqrs.       »  ;  "iiu 

Thames  Police  Office,  259,  Wapping  Street. 
W.  Ballantine,  and  W.  Brode%  Eshrfc' 


.J!" 


LIST  OF  THE  STATUTES,  2  &  3  Vict. 

ril  j;>  cfiari    '<>  .i hid  /   -im  1>.  - -.!!•.»•)•»■••  ■••>  j 

rCBLlC  GENERAL  ACTS. 


U  An  act  to  amend  an  act  of  the  first  and 
second  year  of  her  present  Majesty  for  the 
more  effectual  relief  of  the  destitute  poor  in 
Ireland. 


more 


2.  An  act  to  apply  the  sum  of  two 'millions 
to  the  service  of  the  year  one  thousand  eight 
hundred  ami  thirty-niue.  ,7. 

3.  An  act  to  authorize  the  immediate  distri- 
bution of  a  portion  of  the  fund  applicable,  to 
the  relief  of  persons  entitled  to  certain  arrears 
of  tithe  compositions  under  an  act  of  the  last 
session  of  parliament,  to  abolish  compositions 
for  tithes  in  Ireland  and  to  substitute  rept- 
charges  in  lieu  thereof,  and  for  other  pur- 
poses. )jj 

4.  An  act  to  alter  the  powers  of  jointuring 
coutained  in  several  acts  for  purchasing  and 
providing  a  residence  and  estates  for  the  Dule 
of  Wellington,  and  to  settle  certain  articles  to 
go  as  heirlooms  with  the  said  estates. 

5.  An  act  for  punishing  mutiny  and  deser- 
tion, and  for  the  better  payment  of  the  ariyy 
and  their  quarters. 

6*.  An  act  to  apply  the  sum  of  eight  millions 
out  of  the  consolidated  fund  to  the  service  of 
the  year  one  thousand  eight  hundred  and 
thirty  nine.  '** .j 

7.  An  act  for  the  regulation  of  her  IVIajesty's 
Royal  Marine  Forces  while  on  shore. 
8  An  act  for  raising  the  sum  f' 
^  millions  by  exchequer  lulls,  for  the 
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the  yew  one  thousand  eight  hundred  and 
thirty  ume.  ,    ,   ,     i,  .j  /  .  ,  „i,  ,<j 

9.  An  act  for  repealing  part  of  an  act  of  the 
last  sessiou  of  parliament,  intituled  "  An  act 
tor  suspending  until  the  first  day  of  August 
one  thousand  eight  hundred  and  thirty  nine, 

'land  to  the  end  of  the  then  session  of  parlia- 
''tnent,  the  appointment  to  certain  dignities  and 
•Offices  in  cathedral  and  collegiate  churches, 
and  to  sinecure  rectories." 

10.  Am  act  for  enahling  the  trustees  of  the 
British  Museum  to  purchase  certain  houses 
and  ground,  for  the  enlargement  of  the  Mu- 
seum, and  making  a  suitable  access  thereto. 

11.  An  act  for  the  better  protection  of  pur- 
chasers against  judgments,  crown  debts,  lis 
pendens,  and  fiats  in  bankruptcy. 

12.  An  act  to  amend  an  act  of  the  thirty 
ninth  year  of  King  George  the  third,  for  the 
more  effectual  suppression  of  societies  esta- 
blished  for  seditious  and  treasonable  purposes 
and  for  preventing  treasonable  and  seditious 
practices,  and  to  put  au  end  to  certain  pro- 
ceedings now  pending  under  the  said  act. 

13.  An  act  for  extending  the  copyright  of 
designs  for  calico  printing  to  designs  for  print- 
ing other  woven  fabrics. 

14.  An  act  for  removing  doubts  as  to  the 
appointment  of  a  Dean  of  Exeter  or  of  any 
other  Cathedral  Church. 

15.  An  act  to  provide  for  the  more  effectual 
execution  of  the  office  of  a  justice  of  the  peace 
within  and  adjoining  to- the  district  called  The 
Staffordshire  Potteries,  aud  for  purposes  con- 
nected therewith. 

16.  >  An  act  for  improving  the  practice  and 
proceedings  of  the  Court  of  Pleas  of  the 
County  Palatine  of  Durham  aud  Sadberge. 

1 7-  An  act  to  secure  to  proprietors  of  de- 
signs for  articles  of  manufacture  the  copyright 
of  such  designs  for  a  limited  tihie. 

Id.  An  act  to  enable  archbishops  and  bishops 
to  raise  money  on  mortgage  of  their  sees,  for 
the  pursose  of  building  and  otherwise  provi- 
ding fit  houses  for  their  residence. 

An  act  to  amend  an  act  of  the  sixth  and 
seventh  years  of  his  late  Majesty  King  William 
the  Fourth,  for  consolidating  the  laws  relating 
'  to  the  presentment  of  public  money  by  grand 
^  juries  in  Ireland,  so  as  to  enable  the  grand  jury 
of  the  county  of  Waterford  to  make  present- 
ments on  account  of  the  Fever  Hospital  of  the 
said  county,  although  situate  in  the  county  of 
the  city  of  Waterford. 

20.  An  act  to  authorize  the  application  of 
part  of  the  land  revenues  of  the  crown  for  the 
erection  of  stables  and  stable  offices  contig- 
uous to  Windsor  Castle. 

21.  An  act  for  granting  to  her  Majesty, 
until  the  fifth  day  of  July  one  thousand  eight 
hundred  and  forty,  certain  duties  on  sugar  im- 
ported into  the  United  Kingdom,  for  the  ser- 
vice of  the  year  one  thousand  eight  hundred 
and  thirty  nine. 

22.  An  act  to  enable  justices  of  assize  on 
their  circuits  to  take  inquisition  of  all  pleas  in 
the  Court  of  Exchequer  of  Pleas  which  shall 
be  brought  before  them,  without  a  special  com- 
mission for  that  purpose. 


,%3.  An  j»ct  to  consolidate  and  amend  the 
laws  fur  collecting  and  securing  the  duties  of 
excise  on  paper  made  in  the  unite-]  kingdom. 

21.  Au  act  to  repeal  the  duties  and  draw- 
backs of  excise  on  bricks,  and  to  grant  other 
duties  aad  drawbacks  in  lieu  thereof,  and  to 
consolidate  aud  amend  the  laws  for  collecting 
and  paying  the  said  duties  and  drawbacks. 

25.  Au  act  to  remove  doubts  as  to  the 
charging  certain  of  the  duties  of  excise  on 
glass. 

26  An  act  to  provide  for  the  enactment  of 
certain  laws  in  the  island  of  Jamaica. 

2/.  An  act  -for  regulatiag  the  proceedings 
in  the  borough  courts  of  Eugland  au.l  Wales. 

28.  An  act  for  more  equally  assessing  and 
levying  watch  rates  in  certuiu  boroughs.. 

21).  An  Bit  for  the  better  protection  of  par- 
lies dealing  with  persons  liable  to  the  bankrupt 
laws. 

30.  An  act  for  apportioning  the  spiritual  ser  - 
vices of  parishes  in  which  two  or  more  spiritual 
persons  have  cure  of  souls  generally  through- 
out the  parish. 

31.  Au  act  to  continue  until  the  first  day  of 
June  one  thousand  eight  hundred  and  forty- 
one,  and  to  the  end  of  the  then  session  of  Par- 
liament, the  local  Turnpike  Acts  in  Eugland 
and  Wales  which  expire  with  this  or  the  ensu- 
ing session  of  Parliament. 

[  To  Oe  continued.'} 
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.1  .."H 


I  I 
ihimulA  " 


SUPERIOR  COURTS. 


Hero*  Chanrellar^  Court 


PRACTICE. — INFANTS.  ORDER  OK  REFER- 


ENCE. 

An  order  of  reference  to  the  Mister  to  in- 
outre  which  of  two  bills  filed  on  behalf  of  an 
infant  ought  to  be  proceeded  with,  is  pro- 
perly obtained  on  a  petition  or  motion  of 
course ;  but  if  the  application  be  made  by 
special  motion,  with  notice,  the  order  will 
still  be  made,  on  payment  of  the  costs  of  alt 
the  parties  before  the  Court. 

Two  suits  having  been  instituted  by  different 
next  friends  of  an  infant,  a  special  motion  was 
made  by  the  next  f  riend  in  one  of  them  for  a 
reference  to  the  Master  to  inquire  and  state 
which  of  the  suits  was  most  beneficial  to  the 
infaut,  and  proper  to  be  proceeded  with,  and 
for  a  stay  of  all  proceedings  in  both  in  the 
mean  time.  The  Vice  Chancellor,  before  whom 
the  application  was  made,  refused  the  order, 
on  the  ground  that  the  motion  was  properly 
a  motion  of  course,  but  as  the  party  moving 
thought  proper  to  make  it  a  special  motion 
and  bring  the  other  parties  to  the  suits  be- 
fore the  Court,  instead  of  taking  the  order 
at  his  own  risk,  he  was  bound  to  make  out  a 
special  case  on  the  merits,  which  his  Honor 
thought  the  party  failed  to  do,  and  he  therefore 
refused  the  application. 

The  Solicitor  General  and  Mr.  J.  Parher, 
on  behalf  of  the  next  friend,  hi  support  of  an 
app^l  "™tiou  from  his  Honor's  decree,  after 
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stating  the  facts  and  what  passed  before  the  costs.  Thaf  was  not 
rice  Chancellor,  said,  all  tneynB*ed  forty  their 
present  motion  was  the  reference  XtMhe Eas- 
ier. If  they  were  entitled  to  the  reference  as 
of  course,  there  was  no  reason  for  refusing  it 
because  they  had  given  the  other  parties  notice 
of  their  applicati on .  «    L  j 

Mr.  Girdlettone  and  Mr.  Russell,  for  the  next 
friend  in  the  other  suit,  opposed  the  morion  on 
several  grounds :— First,  that  an  order  Of  re- 
ference which  suit  is  most  for  ^he  benefit  of 
infants,  is  always  made  on  a  petition  or  motion 
of  course.  Sullivan  v.  Sullivan  ,••  Owen  v. 
Owen  ,b  Campbell  v.  Campbells  These  parties 
were  clearly  wrong  in  making  a  special  appli-  \ 
cation,  with  notice,  for  an  order  which  was 
always  granted  as  of  couise  on  the  respon- 
sibility of  the  party  applying.    Another  ob- 


Of 


jection  to  this  motion  was  that  the  notice  of 
motion  was  entitled  in  tlte  second  cause,  and 
some  of  the  defendants  to  the  second  had  not 
put  in  their  appearance  to  the  bill.  The  prac- 
tice was  that  one  cannot  move  against  parties 
in  this  way  before  appearance.  Hill  v.  Uis- 
nellA  A  third  objection  to  the  motion  was 
that  it  was  for  a  stay  of  proceedings  as  well  as 
for  the  reference,  and  was  made  on  behalf  of 
adult  parties,  who  had  no  right  to  make  such 
an  application.  The  application  should  be 
made,  if  made  at  all,  on  behalf  of  the  infant. 
The  next  friend  could  not  be  heard  to  make 
it,  for  he  took  it  on  himself  to  go  on  with 
the  suit ;  but  here  a  stay  of  proceedings  was 
asked. 

The  Lord  Chancellor  was  of  opinion  that  the 
case  of  Sullivan  v.  Sullivan  was  decisive,  and 
unless  it  could  be  shewn  that  that  case  was 
wrong,  he  would  not  go  into  merits  in  this 
case.  That  part  of  the  motion  before  the 
Vice  Chancellory  asking  for  a  stay  of  proceed- 
ings was  omitted,  in  this  notice  of  motion. 

Mr.  Girdlestone  could  not  shew  that  the  case 


motion,  *nfl  the  cmestmnVtt  Wfartie  tva£ 
entitled  to  Costs  of  this. 

The  Solicitor  General  \n  reply,  said  this  case 
was  like  that  of  Sutltvtn  v.  Sullivan,  and  all' 
he  now  asked  for  was  such  an  order  as  was 
madein  that  case,  or  in  the  case  of^f; 

V  The  Lord  Chancellor. -TV*  is  entirety >/ 
question  of  costs.   There  is  no  reason  tyhy 
party  should  not  obtain  on  special  application 
what  he  was  entitled  to  oo  a  motion  of  Course, 
but  having  made  a  special  application  where 
motion  of  course  was  sufficient,  he  should  pa^ 
the  costs  of  all  the  parties  brought  unneces- ' 
sarily  before  the  Court.  The  order  of  refer- 
ence may  be  taken  on  that  understanding. 

KeUev  v.  Urkin  and  <*Am.— Sittings  at 
Lincora's  Inn,  July  12,  1339. 
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[Before  the  Four  Judges.] 


LIBEL.  —  1'IUVILK fig  OP  PARLIAMENT 

[Continuedfrom  page  447-3 

The  decisions  of  the  Judges  have  not  been 
uniform  on  the  subject  of  privileges,  and,  in 
early  times,  are  worse  than  useless.  For  ia- 
stanee,  in  the  time  of  Kiehard  2,  they,  in  an- 
swer to  questions  from  the  Kiug,  declared  that 

the  Parliament  possessed  no,  right  to  impeach 

the  King's  officers  for  any  offences,  "  and  that 
if  any  one  should  do  so  he  is  to;be  punished  as 
a  traitor."  .Yet  that  right  is  one  about  which 
no  ,  one  entertains  a  shadow  of  a  doubt.  And  i 
in  the  case  of  Stroud,  Long,  Sclden  and  others, 
in  the  lime  of  Charles  1,  the  King,  on  the 
avowed  nutf »ority,  of  the  -J udgea,  committed  to 
custody  several  members, :  M  tlie,  House  of 


Commons  for  acts  done  by  them  in  Parlia- 
ment;, That  be  had  lawful  power  to  do  bo  is  a 
of  Sullivan  v.  Sultivun  was  wrong,  but  be  sub-  proposition  which  is, now  considered  to  be  too 

_'tu..  i   i  l*    t  I  i. ..l.i  .1...    'i    '  i  _:  e   e  ...»  .1  


mitteil  that,  unless  his  Lordship  held  that  the 
present  was  a  case  for  a  special  application 


there  was  no  ground  for  making  it  a  motion 
with  notice, — imposing  ex  pence  on  all  parties. 
The  Vice  Chancellor  thought  the  motion  was 
quite  irregular,  and  refused  it  because  no 
special  case  was  made  out  on  the  merits.  As 
there  was  no  special  case,  why  should  a  special 
application  be  made,  contrary  to  the  practice 
as  laid  down  in  Sullivan  v.  Sullivan  and  the 
other  cases  before  referred  to  ?  The  notice 
of  motion  now  was  different  from  the  notice  of 
the  motion  refused  by  the  Hce  Chancellor,  but 
the  difference  only  made  the  present  motion 
more  properly  a  motion  of  course. 


who 
an 

asked  for  costs. 

The  Lord  Chancellor  said,  in  respect  to  that 
part  of  the  motion  below  which  asked  to  stay 
proceedings,  and  to  which  Mr.  Wakefield1 6 
client  was  a  necessary  party,  as  that  part  of 
the  motion  failed,  he  was  clearly  entitled  to 


«  2  Merivale,  40.       *»  I  Dick.  310. 
«  2  Myl.  &  C.  25.      J  2  My!.  &  C.  541. 


absurb  to  require  refutation.    Several  other 
instances  of  the  same  sort  might  be  cited. 
The  decision  of  the  matter  of  Parliamentary 
privilege  cannot  therefore  be  entrusted  to  the 
Courts)  and  there  i*  the  less  reason  for  so 
entrusting  it,  since  if  any  House  of  Commons 
abuses  its  privilege  the  evil  may  lie  cured  hys  at 
dissolution,  as  was  done  in  the  case  of  Wilkes. 
Except  iu  the  case  of  lies  v.  fVilliums,  now,  i 
confessedly  treated  as  bad  law,  there  is  oo  in-  , 
stance  in  which  the  authority  of  the  Courts  ha*  > 
been  enforced  agaiust  an  alleged  abuse  of  this,,' 
kind.  .;i  -  idi^iMjuj/ 

This  is  a  proceeding  by  way  of  demurren, 
and  the  record  contains  a  declaration  of  t  he 
House  of  Commons  upon  a  matter  of  Parlia- 
mentary privilege.  That  declaration  is  <evi-: 
dence  of  the  law  which  the  Court  is  bound,  to 
receive  as  authority.  Thus  the,  resolutions  .of: 
the  Judges  are  e  law  of 

w  which  asked  to  stay  •  England,  and  judicial  notice  is  taken  of  acu«*> 

tout  of  trade  which  has  been  found  by  a  special; , 
jury,  or  a  custom  of  London  which  has  been 
certified  by  the  Recorder.   The  adjudication 
of  the  House  of  Commons  on  a  question  of'  . 


~  ^ 


*  1  Swanst.  358. 


Digitized  by  Google 


Superior  Courts  : 

ParRaincntary  privilege  must  surely  be  taken 
to  be  of  as  high  authority  as  either  of  these. 

Now,  as  to  this  question  arising  incidentally, 
all  the  authorities  shew  that  where  *  question 
conies  incidentally  before  a  Court  not  having 
original  jurisdiction  iu  the  subject-matter,  such 
Court  must  decide  according  to  the  law  of  the 
Court  which  has  the  original  jurisdiction.  He 
cited  a  great  many  authorities  to  this  point, 
litis  Court  must  therefore  decide  according 
to  the  declaration  of  the  House  of  Commons 
on  this  matter  of  Parliamentary  privilege. 
This  Court  could  have  been  prevented  by  the 
House  of  Commons  from  proceeding  iu  the 
present  case  in  the  way  in  which  Courts  of 
exclusive  jurisdiction  interfere  to  prevent  other 
Courts  from  acting  in  matters  within  such 
jurisdiction.  That  shews  that  this  Court  is 
not  possessed  of  jurisdiction  in  the  matter,  for 
if  it  was  there  could  be  no  tneaus  to  prevent  its 
exercise  of  that  jurisdiction. 

This  Court  has  no  jurisdiction  to  enquire 
into  the  existence  of  the  privilege  now  claim- 
ed ;  but  assuming  it  to  be  competent  to  do  so, 
it  may  be  shewn  that  the  power  of  printing 
and  publishing  reports  and  papers,  though  of 
a  criminatory  nature,  for  public  information 
and  benefit,  has  long  existed.  If  the  House 
has  the  power  to  order  such  publication,  the 
order  is  sufficient  justification  for  it,  and  no 
action  will  lie.  It  is  conceded  that  a  publica- 
tion confined  to  the  members  of  the  House  is 
lawful.  That  concession  admits  the  whole 
matter,  for  all  the  alleged  injuries  consequent 
upon  another  publication  must  follow  from  it. 
Then  what  is  to  be  done  with  the  copies  thus 
in  the  hands  of  a  large  number  of  individuals  ? 
Are  they  to  be  privileged  while  each  of  these 
individuals  remains  a  member  of  the  Hodse,' 
but  to  become  common  Hbelloire  publications 
the  moment  he  ceases  to  be  so  ?  Suppose  he 
dies,  what  are  his  executors  to  do  with  these 
copies ?  Must  the  executors  burn  them ?  or 
if  they  did  so,  would  they  he  liable  to  a  pro- 
ceeding for  waste?  What  is  the  member 
himself  to  do  with  them  on  a  dissolution?  Is 
he  to  !>c  liable  to  an  action  or  an  indictment 
if  he  retains  them,  and  sutlers,  whether  accU 
dentally  or  wilfully,  a  third  person  to  look  at 
them?  Are  these  printed  papers  to  change 
their  nature  with  his  changed  situation,  and  to 
be  innocent  papers  while  lie  continues  to  be  a 
member,  and  to  become  libellous  the  moment 
he  has  lout  his  seat?  The  rule  required  to  be 
laid  down  is  so  preposterous  in  itself,  and  so 
impossible  to  be  carried  into  full  effect,  that  it 
cannot  possibly  be  one  which  the  law  will 
sanction.  The  existence  of  this  privilege  is 
proved  by  its  necessity,— by  the  long  usage  of 
it,— by  long  acquiescence  in  ir.  The  necessity 
is  obvious.  The  members  and  the  constituents 
alike  require  it  as  a  means  of  information  for 
the  due  discharge  of  legislative  duties,  and  the 
due  preservation  of  the  rights  and  advantages 
of  the  people.  The  usage  is  clearty  esta- 
blished. It  followed  the  invention  of  printing, 
and  took  the  place  of  the  clumsy  and  less 
efficient  mode  of  publication  which  proclama- 
tions at  the  County  Court  afforded.    The  ac- 


Beach. 
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quiescency  \n  H  up  to  the  present  moment, 
with  the  single  exception  of  the  case  of  He,v 
v.  Williams,  has  been  uniform,  and  publica- 
tions for  the  good,  of  the  community  have  been 
held  even  byi  the  Courts  of  Law  to  be  privi- 
leged. He  cited  a  great  many  coses  in  sup- 
port of  this  proposition.  It  is  dear,  therefore, 
upon  all  these  grounds,  that  the  plea  furnishes 
an  answer  to  the  action,  and  that  the  Court 
must  give  judgment  for  the  defendant. 

Mr.  Curtcwd  in  reply. — Most  of  the  cases 
on  the  other  side  shew  that  from  the  earliest 
times  the  Courts  have  in  fact  taken  on  them- 
selves to  decide  ou  cases  of  privilege.  IVilke*' 
case  was  a  case  of  this  kind.  The  Commons 
set  themselves  up  against  the  law,  but  were 
obliged  to  give  way.  It  is  impossible  to  avoid 
enquiring  into  cases  of  privilege.  Suppose 
that  the  House  of  Commons  passed  a  resolution 
of  the  most  absurd  and  ridiculous  kind,  it  is 
admitted  that  that  resolution  could  not  be 
questioned  in  the  House  itself;  but  if  under 
it  the  officers  of  the  House  proceeded  to  im- 
prison a  man  against  the  laws  of  the  land,  there 
is  no  doubt  that  he  would  have  his  remedy  in 
a  Court  of  Law.  The  power  inherent  in  all 
the  branches  of  the  legislature  cannot  be  pos- 
sessed by  one,  for  that  would  be  to  give  each 
full  legislative  authority,  which  is  impossible. 
It  is  impossible  to  understand  the  distinction 
between  cases  of  privilege  coming  directly  and 
coming  incidentally  before  the  Court.  The 
true  rule  is,  that  the  Court  must  notice  claims 
of  privilege  whenever  they  come  judicially 
before  it.  As  to  the  alleged  necessity  for  this 
privilege,  there  can  be  no  necessity  to  circulate 
calumny  against  individuals.  As  to  usage,  it 
is  but  of  a  doubtful  kind.  The  first  instance 
capable  of  being  cited  is  that  where  the  Com- 
mons were  endeavouring  to  raise  troops  to  act 
against  the  king ;  and  the  present  usage  has 
only  existed  two  years,  and  has  already  been 
the  subject  of  two  actions*  A  power  which 
is  liable  to  abnse  may  always  be  examined, 
whoever  is  the  possessor  of  that  power,  or 
under  whatever  name  it  may  be  sought  to  be 
exercised.  The  law  of  parliament  must,  like 
all  others  of  a  peculiar  kind,  be  subject  to  the 
general  law  of  the  land, — it  must  be  within 
the  jurisdiction  of  the  Courts,  and  liable  to  be 
restrained  in  its  exercise  by  their  application 
of  the  common  law  to  its  claims  and  demands. 
Otherwise  the  greatest  inconvenience  might 
follow,  and  a  real  despotism  be  created  under 
the  name  of  Privilege  of  Parliament. 

The  importance  of  the  case  induced  the 
judges  to  deliver  their  opinions  terifttim. 

Lord  Penman,  C.  J.,  after  stating  the  decla- 
ration and  plea,  said,  The  plea,  it  is  contended, 

 U:       jj  « »    • 

*  Both  were  actions  by  this  plaintiff  in 
respect  of  the  publications  on  the  subject  cf 
Prisons,  fn  the  first  the  defeudant  pleaded  a 
justification  of  the  truth  of  the  libel,  and  ob- 
tained a  verdict  on  the  justification.  The 
defence  of  the  authority  of  the  House  to  order 
the  publication,  was  on  the  record  in  the 
present  action  only. 
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establishes  a  good  defence  to  the  action  on  va- 
rious grounds.  1.  The  grievance  coin  plained 
of  appears  to  he  an  act  done  by  the  order  of 
the  House  of  Commons,  a  Court  superior  tu 
any  court  of  law,  and  none  of  whose  proceed- 
ings are  to  be  questioned  in  any  way.  This 
principle,  the  learned  counsel  for  the  defend- 
ants repeatedly  avowed  ;  but  it  does  no tap pear 
to  have  been  put  forth  in  its  simple  terms  in 
the  report  that  was  published  by  a  former 
House  of  Commons.  It  is  a  claim  for  an  ar- 
bitrary power  to  authorise  the  commission  of 
auy  act  whatever  on  behalf  of  a  body,  which  in 
the  same  argument,  is  admitted  not  to  be  the 
supreme  power  in  the  state.  The  supremacy 
of  Parliament,  the  foundation  on  which  the 
claim  is  made  to  rest,  appears  to  me  com- 
pletely to  overturn  it,  because  the  House  of 
Commons  is  not  the  Parliament,  but  only  a 
co-ordinate  and  component  part  of  the  Parlia- 
ment. That  sovereign  power  can  make  and 
unmake  the  laws  :  hut  the  concurrence  of  the 
three  legislative  estates  is  necessary  ;  the  reso- 
lution of  anyone  of  them  caunot  alter  the  law, 
orplace  any  one  beyond  its  control.  The  propo- 
sition is  therefore  wholly  untenable,  and  abhor- 
rent to  the  first  principles  of  the  constitution 
of  England. 

2.  The  next  defence  involved  in  this  plea  is 
that  the  defendant  committed  the  grievance  by 
order  of  the  House  of  Commous  in  a  case  of 
privilege,  and  that  each  House  of  Parliament 
is  the  sole  judge  of  its  own  privileges.  This 
last  proposition  requires  to  be  first  considered. 
For  if  the  Attorney  General  was  right  in  con- 
tending, as  he  did  more  than  once  in  express 
terms,  that  the  House  of  Commons  byclaimiug 
any  thing  as  its  privilege  thereby  makes  it  a 
matter  of  privilege,  and  also  that  its  own  deci- 
sion upon  its  own  claim  is  binding  and  con- 
clusive, then  plainly  this  Court  cannot  proceed 
in  any  enquiry  into  the  matter,  and  has  nothing 
else  to  do  than  to  declare  the  claim  well  founded, 
because  it  has  been  made.    We  are  informed 
that  a  large  majority  of  the  House  of  Commons 
adopted  the  proposition  1  have  stated.    It  is 
not  without  the  utmost  respect  and  deference 
that  I  proceed  to  examine  what  has  been  pro- 
mulgated by  such  high  authority.    But  when 
one  of  my  fellow-subjects  presents  himself  be- 
fore me  in  the  Court,  demanding  justice  for  an 
injury,  it  is  not  at  my  option  to  grant  or  to 
withhold  redress :  I  am  bound  to  afford  it,  if  the 
law  declares  him  entitled  to  it.    I  cannot  avoid 
the  question  whether  the  defendant  possesses 
the  legal  right  to  he  protected  against  all  con- 
sequences of  acting  under  an  order  issued  by 
the  House  of  Commons,  in  conformity  with 
what  that  House  considers  to  be  its  privilege. 

Parliament  is  supreme.  But  it  follows  then 
that  neither  branch  of  it  is  supreme  when  act- 
ing by  itself.  It  is  said  that  the  privilege  of 
each  House  is  the  privilege  of  the  whole  Par- 
liament. In  one  sense  I  agree  to  this,  because 
whatever  impedes  the  proper  action  of  either 
impedes  those  functions  which  are  necessary 
for  the  performance  of  their  joiut  duties.  But 
it  by  no  means  follows  that  the  opinion  which 
either  House  may  entertain  of  its  own  privi- 


leges is  correct,  or  its  declaration  ofVtfc.au 
binding.  Tt  is  saul  that  the  privileges ,pt.jfa 
Commons  belonged  to  tlvem  for  their,  protee* 
tion  against  auy  encroachment  of  the  JLonfo, 
The  fact  of  an  attempted  encroachmefl^  W^ 
then  he  imagined  .-  the  commons  would  resist 
it.  In  such  a  case  the  claims  set  up  by  the  tyvfl 
Houses  being  inconsistent,  both  could  upt  be 
well  founded,  and  an  instance  would  occur(lft{ 
adverse  opinions  and  declarations,  wbiJe^bc 
real  privilege,  whenever  it  is  ascertained,  yvou^4 
certaiuly  be  the  inherent  right  of  Parliament 
itself.  It  has  been  said  that  the  reason,  fop 
denying  the  courts  of  law  all  power  in  matters 
of  privilege  was  to  be  found  in  the  ancient  jen- 
lousy  of  the  Commous  as  to  the  interference  of 
the  Lord*,  because  a  decision  by  a  court 
law  might  be  reviewed  on  appeal  by  the  rival 
assembly.  Yet  it  is  admitted  that  the  appear 
late  jurisdiction  of  the  House  of  Ixjrds  i$\of 
recent  date,  and  originally  belonged  tp  ifrp 
whole  Parliament,  of  which  the  CwamW 
formed  part.  ,j,h  sdjaora 

[To  be  continued.]         n  *,lfiW 

  •  -  iKtiltyae 

,    •    errbeoiwr  9l  $fM>  t««na»i  ddJ 

TRESPASS.— —DISTINCT  ACTS.— TIM*  O1T>C0tXV 

MENCEI1BNT   OF   SUIT.  DEMAND  OF  OSW 

OF  WARRANT  OF  DISTHB88. —  L'-f  O.  t'.'44.f 

Where  in  an  action  of  trespass,  it  appeared 
that  the  defendant,  a  consta'de,  seizetfMe- 
plaintiff's  pods  {under  an  alleged  (^stress 
for  church-rates)  on  one  day,  ana  Jnwfi 
notice  that  unless  they  were ,  r'e^eetitfq. 
(<t  tcitlwi  fi^e  days  they  teould  le  sold,  atifi  it^ 
(  the  mean  time  he  removed  them  into  ^  dA- 
joinintr  county,  and  at  the  eMirafcon  oft 
the  fke  daus  brought  them  bath  niid  soW 


action  might  be  brought  icUhln  three  fripn 
of  either  of  them. 
Where  a  copy  of  the  warrant  of  distress /«' 
demanded,  under  the  24  G.  2,  c.  44)  (ha 
demand  need  not  specify  any  time  teiff tin- 
tchich  it  is  to  be  given  ;  and  \f  a  firne  ts 
mentioned  different  from  that  referred  to  in. 

the  statute,  ft  is  immaterial.  *  ,V, 

'  nrniro  oil  l 

Kelly  had  obtained  a  rule,  calling  upon,  *bO. 
plaintiff  to  shew  cause  why  a  nonsuit  should 
not  be  entered.    It  was  an  action  of  trespass 
for  seizing,  taking,  carrying  away,  and  steMing 
the  goods  of  the  plaintiff,  and, the  defendant, 
pleaded  Not  Guilty.  At  the  trial  it  was  proved 
that  the  plaintiff  was  an  inhabitant ! of  the 
parish  of  Haddenham,  Bucks,  of  wbwh.^he 
defendant  was  constable,  and  that  the  plaintiff 
having  refused  to  pay  an  amount  of  chureuA\ 
rate  to  which  he  was  assessed,  the  defendant, 
on  the  27th  of  October,  1837,  under  a, distress 
warrant,  seized  his  goods,  giving  him  notice 
that  unless  he  redeemed  them  within  6>0rdays 
they  would  be  sold.     The  deleu#mfcth«n 
carried  the  goods  to  Thame,  in  Qxoiv  and  on 
the  2d  November  brought  them  hank  and*  sold 
them.    It  was  admitted  that  the  warrant  of 
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i  constable  shall  have  six  days  in 


distress  was  irregular,  in  not  setting  out  the  |  and  that  tl 
ram  to  he  demanded  of  the  plaintiff,  and  there  which  to  comply  with  it.    Six  days  mitf t  there- 
were  also  some  irregularities  in  the  proceed-  fore  elapse  before  an  action  can  he  commenced, 


ings  taken  previous  to  its  being  Issued.  On 
the  22d  of  January  the  plaintiff  made  a  written 
demand  of  a  copy  of  the  distress  warrant,  de- 
siring that  it  might  be  furnished  to  him  in 
three  days,  but  no  notice  was  taken  of  it,  and 
On  the  30th  of  January  the  present  action  was 
brought.  The  defendant  contended  that  the 
plaintiff  must  be  nonsuited,  for  that  he  had  not 
commenced  his  action  within  the  time  limited 
by  the  statute  53  (i.  3,  c.  127,  s.  12,  and  also 
because  the  demand  of  a  copy  of  the  warrant 
whs  informal  in  requiring  it  to  be  delivered 
within  three  days  instead  of  six,  as  pointed  out 
by  the  act  of  24  G.  2,  c.  44.  A  verdict,  bow- 
ever,  was  entered  for  the  plaintiff,  with  nominal 
damages,  leave  being  reserved  to  the  defen- 
dant to  make  the  present  motion. 

B.  Andrew*  and  Bytes  now  shewed  cause, 
and  submitted  that  the  suit  was  commenced 
within  the  time  limited  by  the  statute.  Three 
months  was  the  time  mentioned,  and  actions 
were  referred  to  which  were  commenced  for 
anything  done  under  the  provisions  of  the  act. 
The  seizure  was  on  the  27th  of  October,  but 
the  removal  and  the  sate  were  equally  acts  of 
trespass  with  ii,  and  they  did  not  take  place 
until  subsequently,  the  sale  being  clearly 
within  the  three  mouths.  The  defendant,  he- 
sides,  by  removing  the  goods  out  of  Bucks, 
in  which  he  had  authority,  into  Oxon,  where 
be  had  no  authority  as  a  constable,  lost  the 
protection  of  the  act,  and  the  question  of  time, 
therefore,  would  not  arise.  Godin  v.  Ferris, 
2  H.  Bl.  14,  was  a  different  case  from  this, 
because  there  the  goods  being  forfeited,  the 
act  was  complete  wheu  the  seizure  was  made. 
Here  the  seizure  and  the  sale  were  not  ejuitdem 
generis,  because  the  plaintiff  might  have  re- 
deemed them  in  the  intervening  time  between 
them.  In  actions  for  false  imprisonment 
against  magistrates,  they  were  liable  only  for 
such  part  of  the  imprisonment  as  was  within 
six  months  of  the  action  being  commenced. 
Massey  v.  Johnson,  1 2  E«p.  67 ;  Pickersgill  v. 
Palmer,  Bull.  N.  P.  24.  [Parke,  B.— Although 
in  a  question  of  false  imprisonment  every  de- 
tention is  a  fresh  imprisonment:  with  respect 
to  goods  a  detention  is  not  a  fresh  taking.] 
The  criminal  law  would  serve  to  illustrate  the 
doctrine  contended  for.  It  was  laid  down  in 
Hawk.  Pleas  of  the  Crown,  Vol.  I,  p.  33,  that 
every  felony  was  founded  on  an  act  of  trespass ; 
so  1  bat  when  there  was  a  felonious  taking  in 
ohe  -connfy,  and  a  removal  of  the  goods  into 
another,  there  would  be  an  implied  trespass  in 
both.  The  defendant  therefore,  in  this  case, 
supposing  it  to  have  been  one  of  felony,  might 
be  Indicted  in  Oxon.  1  Sannd.  24,  n.  I,  and 
fVintertourne  v.  Morgan,  11  East,  395,  and 
2  Camp.  117.  were  also  referred  to.  As  to 
the  second  poiut,  there  was  no  necessity  to 
mention  any  time  in  the  demand;  and  the 
time1  mentioned  therefore  was  immaterial. 

*f**rke,  B.^— I  always  thought  that  there  was 
nothing  in  that  second  objection.    The  act 


but  no  time  need  be  mentioned,  and  the  de- 
mand is  not  vitiated  by  the  mention  of  three 
d.«ys. 

Kelly  and  Gutdori,  In  support  of  the  rule, 
admitted  that  the  second  objection  could  not 
be  sustained.  As  to  that  first  argued,  they 
contended  that  the  seizure  was  the  foundation 
of  the  action,  and  was  the  essential  act  from 
which  the  time  must  he  computed.  The  sub- 
sequent proceedings  to  remove  and  sell  the 
goods  were  only  parts  of  the  same  transaction  ; 
and  they  all  formed  the  fact  committed  for 
which  the  statute  intended  to  afford  protection. 
The  substantial  matter  of  complaint  was  the 
seizing,  and  the  sale  was  only  aggravation. 
The  criminal  law  afforded  no  analogy  by  which 
the  present  case  might  be  decided,  nor  could 
any  argument  be  drawn  from  the  cases  of 
trespass  to  persons,  or  to  real  ^property.  In 
the  former  instance  every  moment's  detention 
was  a  fresh  imprisonment,  and  in  the  latter, 
every  fresh  step  on  the  land,  against  the  will 
of  the  owner,  was  as  much  a  trespass  as  the 
first  entry.  The  cases  of  Theoftatd  v.  Crick' 
more,  I  B.  &  Aid.  227;  Fritter  v.  The  Swansea 
Canal  Company,  I  Ad.  &  El.  354  ;  Saunders  v. 
Saunders,  2  East.  254;  Crook  v.  M' ravish,  I 
Bing.  !67;  were  cited  as  in  favour  of  the 
defendant.  Cur.  adv  vult. 

Parke,  B.,  subsequently  delivered  the  judg- 
ment of  the  Court.  After  stating  the  facts  as 
before  detailed,  he  said  that  the  question  to  be 
decided  was,  whether  the  action  was  com- 
menced within  the  time  prescribed  by  the  act, 
and  therefore  it  must  be  determined  from 
what  precise  time,  and  from  what  particular 
stage  of  the  proceedings  the  three  calendir 
months  mentioned  in  the  statute  should  be 
calculated.  In  order  to  ascertain  this  they 
might  well  compare  the  words  used  here, 
which  were,  "  next  after  the  fact  committed," 
with  the  form  used  in  the  Statute  of  Limita- 
tions, which  might  well  serve  as  a  guide.  In 
the  latter  the  words  were  "  next  after  the 
cause  of  such  action  or  suit,*'  and  applying 
the  construction  put  upon  them  to  this  case, 
the  question  was  whether  the  plaintiff  was  en- 
titled to  recover  only  with  reference  to  the 
original  seizure,  or  with  reference  to  the  sub- 
sequent removal  into  Oxfordshire,  and  the 
subsequent  sale?  If  the  two  latter,  then  he 
must  be  admitted  to  be  in  time.  The  Court 
were  of  opinion  that  the  action  need  not  have 
been  brought  within  three  calendar  months 
after  the  seizure,  for  the  removal  into  Oxford- 
shire was  a  distinct  trespass  in  itself,  aa  was 
also  the  subsequent  sale  on  the  2d  November, 
for  both  of  which  the  plaintiff  might  have 
recovered  damasres  in  an  ordinary  action  of 
trespass,  even  if  more  than  six  years  had 
elapsed  after  the  original  seizure.  Setting 
aside,  however,  the  analogy  between  this  case 
and  the  Statute  of  Limitatious,  and  if  the 
same  construction  was  not  to  be  placed  on 
these  statutes  which  afforded  protection  to 


saye  that  a  demand  in  writing  shall  be  made,  public  officers  (a  point  not  as  yet  precisely 
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cleared  up),  still  tbe  Court  were  of  opinion 
thai  this  action  was  sustainable  uuder  the  53 
G.  3,  c.  127,  s.  7,  for  that  atatute  directed  not 
only  the  seizure,  but  also  the  sale,  so  that  both 
stood  on  tbe  same  footing*  and  jointly  consti- 
tuted one  continuing  trespass,  which  formed 
tlie  real  grievance  of  the  complaint.  Several 
cases  bad  been  cited  for  the  defendant,  bat 
they  were  all  distinguishable  from  that  before 
the  Court.   In  all  of  them  the  goods  were 
seized  for  a  distiuct  act  of  forfeiture,  beyond 
which  there  was  no  step  to  be  taken ;  there 
was  no  conditional  power  of  selling  as  here, 
but  when  once  seized  the  iroods  were  forfeited 
to  the  Crown.    In  those  cases,  therefore,  it 
was  well  decided  that  the  action  ought  to  be 
brought  within  the  time  specified  next  after 
the  fact;  bat  here  the  case  was  otherwise,  for 
the  sale  and  the  seizure  were  both  douc  in 
pursuance  of  the  act,  and  the  suit  might  be 
well  brought  within  three  calendar  months  of 
either.    Independently  of  this  position,  the 
removal  into  Oxfordshire  was  a  clear  and  dis- 
tiuct act  of  trespass. 

Rule  discharged.— Collins  v.  Rose,  T.  T. 
1S39. — Excbeq. 


ACTION  ON  NOTE. — PLKA,  NO  NOTICE  OK  DIS- 
HONOUR.— PROOF  OF  NOTICE. — EVIDENCE 
OF  ACCOUNT  STATED. 

fVhere  to  an  action  on  a  bill  or  note,  the  de- 
fendant pleads  no  notice  of  dishonor,  the 
plaintiff  mu*t  prone  an  actual  notice,  and 
mere  knowledge  is  not  sufficient. 

In  a  case  where  the  notice  is  not  so  proved, 
unless  it  is  admitted  that  the  money  is  due, 
the  bill  will  not  be  evidence  of  an  account 
stated. 

This  was  an  action  of  assumpsit,  brought  by 
the  indorsee  against  the  indorser  of  two  bills  of 
exchange;  the  declaration  also  contained  a 
count  on  an  account  stated.    Pleas  :  No  notice 
of  dishonor,  and  to  the  second  count,  non  as- 
sumpsit.  The  cause  was  tried  before  Parke, 
B.,  and  it  appeared  that  the  plaintiff  discounted 
the  bills  for  the  defendant,  one  of  which  be- 
•.line  due  on  the  4th  and  the  other  on  tbe  5th 
April.    On  the  former  day  the  defendant  called 
on  the  plaintiff,  and  requested  him  to  discount 
another  bill,  to  which  however,  the  latter  an- 
swered by  observing,  that  there  were  two  bills 
coming  due  on  that  and  the  following  day. 
The  defendant  replied  that  he  was  aware  of 
that,  and  that  they  would  not  be  paid,  because 
the  drawer  had  become  bankrupt,  and,  beyond 
this,  there  was  no  notice  of  dishonour.  The 
defendant  therefore  contended,  that  the  plain- 
tiff must  be  nonsuited,  for  that  upon  the  issue 
raised,  actual  notice  must  be  proved.  The 
learned  judge  was  of  the  same  opinion,  and  a 
nonsuit  was  entered. 

Kelly  now  moved  pursuant  to  leave  reserved, 
to  enter  a  verdict  for  the  plaintiff,  and  con- 
tended, that  knowledge  on  the  part  of  tbe  de- 
fendant that  the  bills  would  be  dishonored  dis- 
pensed with  the  necessity  for  notice.  In  Cory 
v.  Scott,  3  B.  &  Aid.  619,  it  was  decided  that 
the  drawer  of  a  bill  having  no  effects  in  the 
hands  of  the  acceptor,  and  having  no  right 


upon  any  other  ground  to  expect  the  hill  to  be 
paid,  was  eutitled  to  no  notice  of  dishonour, 
and  the  principle  established  by  that  was,  that 
where  knowledge  existed  th*t  the  bill  would 
not  lie  paid,  no  notice  was  necessary.  The 
plaintiff,  however,  was  at  all  events,  eutitled  to 
a  verdict  upon  the  second  count,  for  wherever 
the  action  was  between  intermediate  parties, 
on  that  count  the  note  was  evidence. 

Parke,  B.— I  think  that  proof  of  knowledge 
is  not  sufficient  to  support  the  allegation  of 
notice  of  dishonour,  but  that  there  must  be  a 
regular  notice  informing  the  party  that  the  bill 
has  been  presented  ana  dishonored,  and  that 
it  is  intended  to  hold  him  responsible  for  its 
amount.    In  Cory  v.  Scott,  a  difference  of 
opinion  existed  among  the  judges,  as  to  whe- 
ther the  proof  of  circumstances  which  would 
excuse  notice,  would  be  sufficient  to  support 
tbe  allegation  of  notice,  and  I  was  always  of 
opinion,  and  am  so  still,  that  the  allegation 
ought  to  be  proved  where  it  is  made.   As  to 
the  second  count,  the  bills  are  not  evidence  in 
support  of  it,  because  there  is  no  admission  of 
the  money  being  due;  but  all  the  defendant  * 
says  is,  that  he  knows  the  bills  will  not  be  paid. 
That  only  amounts  to  an  admission  that  at  some 
future  time  there  will  be  money  due,  but  only 
due  after  the  bills  have  been  presented,  and 
notice  of  dishonor  given.   The  bills,  therefore, 
do  not  amount  to  evidence  of  an  account  stated 
until  those  contingencies  have  taken  place. 
In  this  case,  the  Court  think,  however,  that  the 
plaintiff  should  Ire  at  liberty  to  amend,  on  pay- 
ment of  the  costs  of  the  day. 

Alderson,  B. — As  to  the  first  point,  it  is  far 
better  to  maintaiu  the  simple  meaning  of  the 
word  "  notice,"  than  to  confound  it  with  know- 
ledge. If  the  argument  on  the  second  point 
were  to  prevail,  the  admission  made  here  must 
be  taken  to  be  an  admission  of  a  present  debt ; 
but  I  think  that  there  was  ouly  an  admission 
that  money  would  afterwards,  upon  certain 
contingencies,  become  due. 

Rule  refused.— Bird  v.  Legge,  T.  T.  1839. 
Excheq. 


THE  EDITOR'S  LETTER  BOX. 

Our  Reporter  has,  with  great  care,  given  the 
arguments,  as  closely  as  possible,  ,in  the  case 
of  Stockdale  v.  Hansards  as  it  would  be  diffi- 
cult for  the  Legal  Observer  to  print  all  the 
judgment,  and  at  the  same  time  injudicious  to 
be  without  the  case,  he  has  abstracted  the 
arguments  of  the  Judges,  eschewing  their 
rhetoric  and  confining  himself  to  their  reason- 
ing. By  this  course  we  shall  be  enabled  to 
put  the  judgments  into  a  tolerably  narrow 
compass. 

The  letter  on  the  J urkdktkm  of  Local  Courts, 
shall  be  inserted  early. 

A  Correspondent  near  Chesterfield,  who 
requests  our  advice  on  a  short  course  of  read- 
ing for  the  examination,  is  referred  to  the 
second  edition  of  the  Articled  Clerk's  Manual. 

Erratum,  p.  434,  "  Retainers — advising  and 
drawing  pleadings,  for  "lease"  read  "case.** 
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Pertinet,  et  netwire  malum  est,  n^Umui. 

Ho  it  AT. 


A  PROPOSED  NEW  LAW  COM- 
MISSION. 


"Wis  have  recently'  adverted  to  the  mode 
of  proceeding  in  private  bills  in  parliament, 
and  we  have  also  called  our  readers'  atten- 
tion to  the  interesting  evidence  of  Mr. 
Tyrrell  respecting  the  form  of  the  bills 
themselves.  All  that  has  been  done  at  pre- 
sent as  to  this,  is  to  confirm  the  appoint- 
ment of  a  permanent  officer  for  the  prepara4- 
tiorj  of  breviates  of  the  private  bills,  with  a 
salary  of  1500/.  a-year,  and  Mr.  Booth  of 
the  Cliancery  bar  has  been  selected  for  tins 
purpose  ;  but  this  is  not  all  that  is  projected. 

In  compliance  with  the  recommendation 
contained  in  the  report  of  the  committee  of 
1838,  Mr.  Booth  and  Mr.  Symonds  were 
employed  under  directions  received  from  the 
government  "  to  classify  the  private  bills, 
and  .prepare  drafts  of  general  bills."  The 
report  of  these  gentlemen,  with  the  forms  of 
these  bill?,  were  submitted  to  Mr.  Tyrrell, 
and  his  letter  in  answer  to  this  communica- 
tion, and  his  evidence  before  the  committee 
(both  of  which  are  contained  in  the  Appen- 
dix to  their  Second  Report  of  1839),  and 
from  which  we  have  made  very  large  ex- 
tracts, are  of  much  interest,  and  receive  addi. 
tional  importance  from  the  favour  and  atten- 
tion which  they  received  from  the  committee, 
although  they  have  not  yet  been  acted  on. 

In  his  letter,  Mr.  Tyrrell  justly  says,  "  If 
the  proposed  measures  were  carried  into 
effect  in  a  perfect  manner,  it  would  be  diffi- 
cult to  over-rate  their  importance,  but  the 
benefit  to  be  expected  from  them  must  be  in 
proportion  to  the  degree  of  excellence  with 
which  they  are  framed."    He  then  refers  to 

~  — -     -    -  ~t   -.;«--  , 

•  See  nnte,  pp.401  &  41/,  and  the  Report 
of  the  Select  Committee,  ante  p.  33 1. 

vol.  xviii.— no.  553. 


the  forms  of  bills  prepared  and  submitted  to 
him,  but  although  he  thinks  them  an  im- 
provement on  the  bills  usually  prepared, 
yet  he  does  not  give  them  his  approbation. 

No  one  can  read  the  extracts  which  we 
have  made  from  the  evidence  of  this  gentle- 
man, far  less  have  seen  the  mode  in  which 
private  bills  are  now  passed,  but  will  be 
convinced  that  some  alteration  in  the  system 
is  imperatively  demanded.  Let  us  see  what 
Mr.  Tyrrell,  after  his  great  experience  on 
this  matter,  proposes. 

In  answer  to  various  questions,  he  sub- 
mitted his  plan  of  a  commission  for  this 
purpose,  which  it  will  be  more  convenient 
to  give  in  a  condensed  form,  and  stripped 
of  its  interrogative  form.  He  recommends 
that  the  work  should  be  sanctioned  by  a 
joint  committee  of  the  two  Houses  of  Par- 
liament, or  by  a  commission,  of  which  in* 
fluential  members  of  both  Houses  should  be 
members  :  that  under  the  direction  of  such 
a  committee  or  commission  a  certain  number 
of  lawyers  might  proceed  first  to  class  the 
private  acts,  and  determine  upon  the  number 
and  description  of  general  acts  which  they 
would  recommend  ;  and  then  to  make  a 
report  of  their  proceedings,  and  of  those 
points  on  which  they  might  wish  to  obtain 
the  direction  of  the  committee,  particularly 
of  the  different  new  provisions  which  might 
appear  to  be  necessary.  That  for  this  pur- 
pose the  gentlemen  employed  should  be 
taken  out  of  the  profession,  and  constantly 
employed.  "'I  have  long  been  of  opinion," 
says  Mr.  Tyrrell,  "that  a  general  reform 
of  the  law  can  never  be  accomplished  in  a 
comprehensive  or  perfect  manner,  unless 
seme  competent  lawyers  are  taken  out  of 
the  profession  for  Chat  purpose.  I  think  it 
would  be  desirable  not  to  have  too  many, 
and  to  select  those  who  most  probably 
would  work  well  together.  I 
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leave  to  suggest  that  the  work  might  he 
entrusted  to  three  conveyancers,  and  they 
should  have  the  assistance  of  Mr.  Booth  as 


of  our  readers,  and  to  which  we 
purpose  to  devote  much  of  our  space  in  ^hc 
ensuing  legal'  and  parliamentary  session. 

 ■  





NOTES  ON  EQUITY. 
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an  equity  lawyer  ;  and  also  of  some  common  to  which  we  have  repeatedly  called  the  at 
law  barrister  to  whom  they  could  apply  for 
assistance  and  advice  whenever  they  might 
require  it ;  perhaps,  also,  the  assistance  of 
Mr.  Symonds  could  he  given  as  secretary. 
I  think  a  larger  number  would  impede, 
rather  than  facilitate  business." 

We  can  only  say  that  we  much  approve 
of  this  proposed  new  law  commission,  as 
thus  suggested  ;  and  we  beg  to  remind  that 
school  of  economists  which  grudges  the 
public  money  for  such  purposes,  of  the 
simple  fact  mentioned  by  Mr.  Tyrrell,  that 
the  Heal  Property  Commission,  by  one  act 
alone,  saved  the  people  of  this  country 
100,000/.  a-year  in  the  alienation  of  pro- 
perty ,b — a  much  larger  sum  than  the  whole 
commission  cost.  We  would  further  call 
their  attention  to  the  statement  of  Mr. 


there  being  many  premonitory  signs  that 
the  time  is  ripening  for  it, — we  /  mean 
the  Consolidation  of  ibk  Com  mo  j*  Law, 


Tyrrell  as  to  the  enormous  guins*  of  the 
Law  Commissioners.  Mr.  Tyrrell  states 
that  the  duties  of  the  Real  Property  Com- 
missioners permanently  reduced,  to  a  con- 
siderable extent,  his  own  income,  and  that 
of  some  of  his  colleagues.  He  may  well 
say  after  this  that  "  there  are  many  members 
of  the  profession  who  always  feel  an  interest 
in  promoting  any  beneficial  public  object." 

We  shall  be  glad  to  hear,  therefore,  that 
the  suggestion  of  Mr.  Tyrrell  as  to  the 
Commission  are  attended  to  by  its  appoint- 
ment, and  we  venture  to  say  that  when  its 
labours  are  completed,  it  will  save  the  coun- 
try in  one  year,  in  preventing  useless  litiga- 
tion, all  that  it  will  cost;  and,  when  we 
consider  the  vast  amount  of  property  now 
regulated  by  private  acts  of  parliament,  and 
the  slovenly  and  prejudicial  manner  in  which 
they  are  allowed,  almost  necessarily  to  pass, 
we  think  that  for  some  time  the  Commis- 
sion would  have  enough  to  do  in  remedying 
these  evils.  If  its  labours  in  this  respect 
were  closed,  how  properly  it  might  be  em- 
ployed in  other  objects,  perhaps  even  more 
important,  we  might  easily  shew  Mr. 
Tyrrell  indeed  suggests  its  future  occupa- 
tion. "  When  the  measures  for  the  im- 
provement and  regulation  of  the  private 
business  have  been  completed,  their  time 
could  be  advantageously  devoted  to  the 
consolidation,  to  a  considerable  degree,  of 
the  statute  law."d  And  let  us  add  that, 
if  this  task  were  finished,  there  remains  be- 
hind one  even  more  important,  which  we 
distinctly  must  soon  be  commenced, 

tl  SvV  ..ate,  p.  -I-Jf). 


PRACTICE  UNDER  1  &  2  VICT.  C  110. 

By  the  1  &  2  Vict.  c.  110.  it  is  enacted, 
that  if  any  person  against  whom  any  judg- 
ment shall  have  been  entered  up  in  any 
of  her  Majesty's  Superior  Courts  at  West- 
minster, shall  have  any  government  stock, 
funas  or  annuities,  or  any  stock  or  shares 
of  or  in  any  public  company  in  England, 
whether  incorporated  or  not,  standing  in  his 
name  in  his  own  right,  or  in  the  name  of 
any  person  in  trust  for  him,  it  shall  be 
lawful  for  a  judge  of  any  one  of  the  Supe- 
rior Courts,  on  the  application  of  any  judg- 
ment creditor,  to  order  that  such  stock, 
funds,  annuities  or  shares  shall  stand  charged 
with  the  payment  of  the  amount  for  which 
judgment  shall  have  been  so  recovered,  and 
such  order  shall  entitle  the  judgment  cre- 
ditor to  all  such  remedies  as  he  would  have 
been  entitled  to  if  such  charge  had  been 
made  in  his  favour  by  the  judgment  creditor; 
and  by  the  1 0th  section  it  it  is  enacted,  that 
all  decrees  and  orders  of  Courts  of  Equity 
are  to  have  the  effect  of  judgments  in  the 
Superior  Courts  of  Common  Law.  Some 
doubt,  however,  seems  to  have  existed  whe- 
ther it  was  the  intention  of  the  legislature 
to  extend  the  summary  provisions  for  charg- 
ing stock  to  Courts  of  Equity.    The  Vice 
Chancellor  has,  however,  made  such  orders  ; 
and  on  the  31st  of  January  last  an  order 
nisi  was  obtained  to  shew  cause  why  the 
capital  stock  now  standing  in  the  books  of 
the  Governor  and  Company  of  the  Hank  of 
England,   in    the  name  of  the  plaintiff, 
should  not  be  charged  with  the  sum  of 
28/.  11*   8rf.,  the  amount  of  the  taxed 
costs  of  a  motion  made  in  the  suit  by  the 
plaintiff,  which  had  been    refused,  with 
costs.    Alder  sun,  13  ,  said.  **  The  question 
is,  whether  this  is  not  like  a  judgment  at 
common  law,  where  it  is  not  necessary  to 
serve  the  party  with  notice  of  process.  I 
think  it  i*.    'Hie  order  therefore  must'  be 
made  absolute,  unless  the 'plaintiff,  witliin  a 
fortnight,  pay  the  costs  of  the  present  ap- 
plication, together  with  the  28/.  11*  8d., 
:md  interest  on  the  same." 
.1  Yo.  &  Col.  434. 


"Blithe  v.  White, 
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i    «♦  PARTITION  SUIT. 

Whatever  may  be  divided  at  Common 
Law  may  also  be  the  subject  of  a  partition 
by  a  suit  in  Equity  ;  and  further,  many 
kinds  of  property  may  be  partitioned  under 
the  direction  of  a  Court  of  Equity,  which 
could  not  be  divided  at  Common  l*aw. 
Agar  v.  Fairfax,  17  Ves.  547;  JJodicoate 
v.  Steers,  1  Dick.  69.    In  a  partition  in 
Equity  it  is  not  necessary  that  every  part 
of  the  estate,  if  there  be  more  than  one, 
should  be  divided  ;  it  will  be  sufficient  if 
each  partner  have  an  equal  share  of  the 
whole.      See  Clarendon  v    llornl-y,  1  P. 
Wms.  446.    If  there  are  several  things  to 
be  divided,  the  rule  in  equity  seems  to  be, 
that  if  a  division  can  be  effected  so  that 
each  party  may  have  a  part,  the  irregularity 
of  the  portions  may  be  made  up  in  money. 
But  if  there  is  one  thing  to  be  divided, 
then  if  a  partition  is  insisted  on,  it  will  be 
enforced,  however  inconvenient  or  absurd 
the  consequence  may  be.    Thus,  where 
there  was  a  house,  and  also  lands  of  smaller 
value  than  the  house,  it  was  decreed  that 
one  of  the  parties  should  take  the  house, 
and  the  other  the  lands  ;  and  that  a  recom- 
pense should  be  made  by  the  person  taking 
the  greater  share,  to  the  person  taking  the 
share  least  in  value  ;  that  is  to  say,  by  the 
person  taking  the   house  to  the  person 
taking  the  lands.    Clarendon  v.  Hornby,  1 
P.  Wms.  446.    But  it  was  laid  down  in 
the  same  case,  that  if  there  is  but  one 
house,  it  shall  be  divided  into  halves.  Ibid. 
448.    And  this  shall  be  dune  although  the 
benefit  of  the  thing  so  divided  shall  be  en- 
tirely destroyed  to  both  parties,  (see  Warner 
v.  Baynes,  Ambl.  5S9),  as  a  partition  is  a 
matter  of  right.    Cartwright  v.  Pultency,  2 
Atk.  3S0  ;  Norris  v.  Le  Neve,  3  Atk.  83. 
In  a  very  late  case  on  this  subject,  Mr. 
Baron  Alderson  gave  the  following  opinion 
on  what  might  be  awarded  in  a  partition 
suit.    "  Several  objections  have  been  made 
to  the  return  of  the  commissioners.  One 
is,  that  the  abbey  has  been  awarded  to 
Edward  Atkinson  Lister.    I  see  no  objec- 
tion in  that.    It  must  be  assigned  to  some 
one.    It  would  be  difficult  to  assign  it  to 
the  several  other  parties  on  the  mere  ground 
that  they  have  lived  there  a  long  time.  I 
am  not  prepared  to  say,  therefore,  that  the 
commissioners  have  done  wrong  in  assign- 
ing it  to  the  testator's  heir  at  law.    As  to 
the  valuation,  I  shall  not  go  into  that  ques- 
tion.    The  cases  have  decided  that  it  is 
improper  for  the  Court  to  interfere  with 
the  valuation  of  the  commissioners,  unless 
there  be  any  mistake  in  it  so  gross  as  to 


induce,  the  Court  to  think  that  the  commis- 
sioners have  acted  from  unjust,  corrupt,  or 
fraudulent  motives.  The  decision  in  the 
case  of  Story  v.  Johnson,  1  Y.  &  C.  546, 
with  which  I  fully  agree,  proceeded  entirely 
on  that  principle.  With  respect  to  the 
roads  and  casements,  I  see  no  cause  to 
quarrel  with  the  award  of  the  Commissioners. 
The  principal  parts  of  the  roads  were  used 
with  the  premises  assigned,  and  it  would  be 
perfectly  just  and  proper,  in  estimating  the 
value  of  the  premises,  to  take  into  conside- 
ration the  roads  which  the  parties  had  pre- 
viously enjoyed.  And  with  regard  to  the 
easements,  though  it  is  not  usual  to  create 
an  easement  over  another  person's  land,  yet 
it  is  otherwise  when  a  separation  of  pro- 
perty takes  place  ;  and  it  is  necessary  that 
a  certain  part  of  it  should  be  assigned  to  a 
person  who  cannot  have  the  use  of  it  with- 
out a  right  of  way."  The  learned  Baron, 
on  a  subsequent  day,  also  held  that  com- 
missioners of  partition  might  direct  new 
fences  to  be  made,  to  divide  the  lands 
which  are  the  subject  of  partition.  Lister 
v.  Litter,  3  Y.  &  Col.  540. 

JOINT  STOCK  AND  PATENT 
COMPANIES. 


[Wb  extract  the  following  short  statement  of 

the  Jaw  relating  to  Joint  Stock  Companies  from 
h  work  just  published,  called  "A  Manual  of 
the  Law  of  Scotland,  by  John  Hill  Burton, 
Advocate."  It  appears  to  us  to  he  carefully 
and  accurately  compiled.] 

Sect.  1.  Principles  generally  applicable  to 
Joint  Stock  Companies. 

Public  companies  incorporated  by  royal  char- 
ter or  act  of  parliament,  possess  the  privileges 
of  other  corporations,  E.  iii,  3,  28.  Whether 
these  exist  under  the  authority  of  an  act  of 
parliament,  or  of  a  charter  of  incorporation,  or 
are  merely  constituted  by  the  voluntary  union 
of  the  members  their  constitution  differs  es- 
sentially from  that  of  an  ordinary  partnership. 
The  object  is  not  to  enable  certain  pat  ties  to 
unite  their  efforts  for  some  common  object, 
but  simply  to  enable  individuals  to  invest 
money  in  a  project  in  which  they  have  per- 
sonally no  administration,  the  management  of 
the  common  stock  being  left  to  official-person*. 
Mere  it  is  not  the  person,  but  the  money,  that 
is  essentially  the  object  of  the  contract,  and  so 
it  is  a  general  feature  in  such  undertakings 
that  the  shares  are  property  which  may  be 
succeeded  to,  or  transferred  from  hand  to  hand? 
Such  a  body  cannot,  unless  empowered  by 
act  of  parliament,  charter  of  incorporation,  or 
letters  patent,  bind  itself,  or  pursue  or  defend  in 
its  descriptive  name,  but  it  would  seem  that  it 
may  pursue  in  its  descriptive  name,  and  the 
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names  of  a  majority  of  ihe  individual  partners. 
fi/iotis  Iron  Company*  JSfc.^\\mi  Hophirk\  19tb 
January,  1828.  Whether  il  can  do  so  in  the 
name  of  any  office-bearer  is  questionable  ;  hut 
it  is  the  received  opinion  thai  v.  can,  B.  C.  ii, 
629  ;  and  it  has  been  decided  that  where  par- 
ties are  under  an  obligation  to  a  company,  and 
an  office-bearer  of  the  company  or  his  s»ucees- 
*ors,  the  office-bearer  may  pursue  for  fulfilment. 
Fisher  v.  Syme,  7  December,  J  827. 

Responsibility  of  members.-— U  is  generally 
the  object  of  such  companies  to  contraet  on 
the  credit  of  the  joint  stock,  without  rendering 
the  parties  individually  liable.    No  case  has 
lately  occurred  to  bring  out  the  question  whe- 
ther this  object  can  be  attained  without  an  act 
of  parliament,  nor  indeed  can  it  be  luid  down 
as  fixed  law,  that  a  charter  of  incorporation 
has  in  Scotland  the  effect  which  it  has  in  Eng- 
land, of  limiting  the  responsibility  of  the  mem- 
bers, unless  it  be  granted  in  terms  of  the  act 
r>  Geo.  4,  c  91.    A  comparatively  old  case 
appears  to  countenance  the  principle  that  part- 
ners in  ordinary  joint  stock  companies  are  not 
liable  beyond  their  shares.    Stevenson  v.  Muc- 
mair,  14th  February,  1/57,  5  Br.  Sup.  340. 
In  France  it  is  fixed  law  that,  by  a  partnership 
en  commandite,  the  liability  of  a  portion  of  the 
stockholders  may  be  limited  to  their  amount 
of  stock.    Code  de  Commerce,  lib.  i.  til.  3, 
§  1.    In  England,  this  privilege  belongs  only 
to  corporations,  and  "  every  member  of  an 
unincorporated  trading  company,  no  matter  of 
what  number  of  persons  it  consists,  is  answer- 
able to  the  full  extent  of  his  private  property 
for  the  whole  of  the  debts  of  the  company.'* 
Coilyer,  651.    Involving  such  a  serious  re- 
sponsibility, the  evidence  of  partnership  in  a 
joint  stock  company,  is  much  stricter  in  Eng- 
land than  it  would  probably  be  here,  were  the 
doctrine  of  the  above  case  adopted.  Assuming 
management  as  a  director,  and  signing  the  deed 
of  settlement,  are  conclusive  evidence  of  part- 
nership, the  commencement  of  which  will  be 
carried  back  to  the  payment  of  any  deposit. 
Mere  verbal  accession,  however,  signing  a  pros- 
pectus, making  application  for  a  share,  paying 
a  deposit,  &c.  will  not  involve  responsibility, 
nor  can  an  individual  be  held  responsible  if  he 
neglect  to  perform  the  conditions  which  enable 
him  to  share  the  profits,"  or  if  the  terms  uuder 
uhieh  he  had  proposed  to  become  a  partner, 
"  are  not  reasonably  fulfilled  by  the  projec- 
tors," unless  he  have  signed  the  deed  of  set- 
tlement. Coilyer,  626—634.  See  Wordsworth 
on  the  Law  relating  to  Joint  Stock  Companies, 
App.  ii.    In  Scotland,  it  has  been  decided  that 
where  the  responsibility  is  limited  by  act  of 
parliament  to  the  amount  of  subscribed  6tock, 
each  partner  is  liable  to  meet  the  debts  of  the 
company  to  the  whole  amount  of  his  stock, 
and  not  merely  according  to  his  proportion. 
Malcolm  v.  West  Lothian  Railway  Company, 
llhh  June,  1835. 

Shares  in  such  companies  may  become  the 
tu.iji  ci  of  ordinary  commerce,  and  will  be  held 
as  trausierred  where  *'  there  is  evidence  of  a 
mutual  consent  and  transfer,"  independently  of 
any  fixed  regulations  by  the  company  as  to  the 


form  of  tt  ansferrence.  Weatherley  v,  Turnbalf,. 
3d  June,  1824.  The  managers  of  a  joint 
stock  company  being  in  the  position  of  trus- 
tees, are  bound  to  adhere  to  the  original  objects 
of  the  company.  In  a  late  case,  where  a  com- 
pany was  organised  for  the  purpose  of  carry- 
ing goods  and  passengers  between  Leiih  and, 
Australia,  the  managers,  who  were  empowered 
to  export  and  import  goods,  were  found  nof 
entitled  to  take  consignments  of  good?,  guaran- 
teeing the  price  on  del  credere,  or  to  trade 
at  ports  not  intermediate  between  Leith  and 
Australia.  Maxton  v.  Brown,  13th  January, 
1839. 

Deed  of  settlement. — The  regulations  of  a 
joint  stock  company  are  generally  embodied  in 
the  deed  of  settlement.  This  instrument  "  con- 
stitutes trustees  of  the  partnership  property, 
directors  of  the  partnership  affairs,  auditors  of 
its  accounts,  and  such  other  officers  as  the  ob- 
jects of  the  society  require,  and  contains  cove- 
nants for  the  performance  of  their  respective 
duties,  which  are  specifically  set  out,  as  are 
those  of  the  other  partners  or  shareholders  ;  it 
also  defines  the  number  of  shares,  the  power 
and  method  of  transferring  them,  and  of  calling 
for  the  instalments  required  to  be  made  there- 
in; the  mode  of  convening  genera)  meetings  of 
proprietors,  their  rights  when  convened,  and  a 
variety  of  other  rules  suited  to  the  exigencies 
of  that  particular  undertaking.  Smith's  M.  L. 
2d  edit.  58.  It  has  been  found  that  a  provision 
in  the  prospectus  or  contract  of  a  joint  stock 
company  that  the  capital  shall  reach  a  certain 
amount,  is  not  a  condition  the  non-fulfilment 
of  which  will  release  the  subscribers;  but  that 
they  are  bound  to  pay  up  their  shares,  though  a 
smaller  sum  onlv  should  be  subscribed.  Turner 
v.  Motison,  30th' May,  1833  ;  Caledonian  Dairy 
Company  v.  Camp/jell,  4th  February,  1834. 

When  the  concerns  of  the  company  are  ex- 
teni-ive,  an  act  of  parliament  is  generally  ob- 
tained, which  enables  the  society  to  sue  and  be 
sued  in  the  name  of  an  office-bearer,  and  usually 
limits  the  amount  of  capital  to  be  subscribed. 
It  has  been  decided  that  as  between  the  partners, 
stipulations  etttered  into  prior  to  the  passing  of 
the  act,  and  not  embodied  in  it,  are  binding. 
IViskaw,  Sfc.  Railtray  Company,  v.  Stewart** 
Representatives,  1st  March  1837. 

Sect.  2.  Companies  under  the  Patent  Act. 

To  avoid  those  cumbrous  peculiarities  of  a 
corporation,  which  are  inconveuient  to  a  mere 
trading  company,  and  to  render  the  expense 
of  an  act  of  parliament  unnecessary,  the  legis- 
lature has  lately  provided  for  the  limitation  and 
regulation  of  the  responsibility  of  partners  by 
means  of  letters- patent.  These  may  be  granted 
under  the  great  seat  for  Scotland  to  individuals 
and  their  representatives,  empowering  them  to 
sue  and  be  sued  through  one  of  two  registered 
officers,  and  limiting  the  amount  of  their  indi- 
vidual responsibility  to  a  certain  sum  per  share. 
7  W.  4,  &  1  Vict.  c.  73,  ss.  2,  3,  4.  The  com- 
pany must  be  constituted  by  a  deed  of  partner- 
ship, containing  its  designation,  object,  and 
place  of  business,  with  the  designations  of  the 
members,  and  appointing  two  officers  to  sue 


Digitized  by  Google 


Joint  Stock  and  Patent  Compa 

%nd  be  sued,  ibid,  a,  5.  Within  three  months 
after  the  date  of  the  letters  patent  a  return  of 
these  particulars,  and  of  the  shares  (as  desig- 
nated by  their  members)  held  by  each  indivi- 
dua',  together  with  the  extent  of  respon- 
sibility of  each,  must  be  made  to  the  register 
house,  and  when  transfers  of  shares  are  made 
a  similar  notice  must  be  sent  within  three 
months.  Ibid,  ss.  6,9,  16.  No  person  is  en- 
titled to  a  share  of  profits,  unless  be  be  regis, 
tered  as  a  member,  and  every  person  is  held  to 
remain  a  member,  and  continues  to  l»e  respon- 
sible as  such,  until  a  return  of  his  ceasing  to  be 
ao  is  registered.  Ibid,  ss.  20,  21.  When  re- 
sponsibility is  limited  to  a  certain  sum  per 
share,  no  action  can  be  brought  against  a  mem- 
ber for  a  larger  sum  than  the  unpaid  balance 
of  his  subscription.  Ibid,  s.  24. 

Sect.  3.  Joint  Stock  Bank*, 
Any  joint  stock  banking  company  in  Scot- 
laud  may  sue  and  be  sued  in  the  name  of  the 
manager,  cashier,  or  other  principal  officer, 
provided  that  before  commencing  business  and 
between  the  25th  of  May  and  the  25th  of  July 
annually,  a  return  be  made  to  the  collector  of 
stamps,  of  the  name  of  the  firm,  of  the  names 
and  designation  of  all  the  partners,  of  the  places 
where  branches  are  established,  and  of  the 
office-bearer  in  whose  name  the  com  party  is  to 
sue  and  be  sued.  The  return  must  be  made 
on  the  affidavit  of  that  office-bearer.  7  Oeo.  4, 
c.  6/,  ss.  2,  3,  7.  Certificated  special  returns 
must  be  made  of  any  additional  office-bearer 
appointed  to  represent  the  company,  of  all 
retiring  and  newly  appointed  panners,  and  of 
any  new  agencies,  /bid,  s.  6.  A  company 
delaying  to  make  the  specified  return  forb  id 
500/.  per  tveek  during  the  delay,  und  if  a  f;dse 
return  is  made  500/.  is  forfeited  by  the  com- 
pany, and  100/.  by  the  office-bearer  who  makes 
the  return.  Ibid,  s.  14. 


CHANGES  IN  THE  LAW 

IN  TUB  LATE  SESSION  OF  PARLIAMENT. 

No  Xf. 

METROPOLITAN  I'OLICK  COtmT«. 

2&  3  Vkt.,  c.  71. 

[Concluded  from  P'ige  454.] 

44.  Proceedings  on  information  before  magis- 
trates.— And  be  it  enacted,  that  yli  offences 
committed  within  the  limits  of  the  Metropoli- 
tan Police  District,  which  under  this  or  any 
other  act  are  punishable  on  summary  convic- 
tion before  a  justice  or  justices  of  the  peace, 
may  be  heard  and  determined  by  any  of  the 
said  magistrates  sitting  at  one  of  the  said 
police  courts,  in  a  summary  way,  within  six 
calendar  months  at  the  farthest  next  after  the 
commission  of  such  offence,  or  within  such 
shorter  time  as  shall  be  limited  by  the  act 
specifying  the  offence,  and  not  afterwards, 
whether  or  not  any  information  in  writing  shall 
have  been  exhibited  or  taken  by  or  before  such 
magistrate ;  and  all  such  proceedings  by  sum. 
mons  without  information  in  writing  shall  be 
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as  valid  and  effectual  as  if  an  information  in 
writing  had  been  first  exhibited  in  that 
behalf ;  Provided  always,  that  a  note  or  memo- 
randam  in  writing,  according  to  a  form  to  be 
approved  by  the  Secretary  of  State,  shall  be 
made  hod  kept  in  the  Court  of  the  substance 
of  every  charge  for  which  a  summons  or  war- 
rant shall  be  issued  :  Provided  also,  that  the 
magistrate,  if  he  shall  think  fit,  may  require  an 
information  in  writing  to  be  laid  in  every  case 
in  which  it  shall  seem  to  him  to  be  expedient 
before  the  matter  of  the  complaint  or  charge 
shall  l»e  brought  before  him  $  and  the  magis- 
trate shall  examine  into  the  matter  of  every 
complaint  or  charge  brought  before  him,  anil 
if,  upon  the  confession  of  the  party  accused, 
or  on  the  oath  of  any  one  or  more  witnesses, 
the  party  accused  shall  be  convicted  of  having 
committed  the  offence  charged  or  complained 
of,  the  party  so  convicted  shall  pay  such  penalty 
as  to  the  magistrate  shall  seem  fit,  not  more 
than  the  greatest  penalty  made  payable  in  re- 
spect of  such  offence,  together  with  the  costs 
of  conviction,  to  be  ascertained  by  such  ma- 
gistrate. 

45.  Recovery  of  penalties  and  forfeitures. — 
And  be  it  enacted,  that  all  penalties,  forfei_ 
tures,  and  other  sums  of  money  imposed 
awarded,  or  ordered  to  be  paid  by  any  magis  » 
tratecontinued  or  appointed  under  the  authority 
of  this  act,  and  all  sums  of  money  which  any 
person  is  bound  to  pay  under  any  recognizance 
taken  before  a  magistrate,  and  afterwards  for- 
feited in  case  of  nonpayment  thereof,  may  be 
levied,  with  the  costs  of  such  proceedings  on 
nonpayment,  by  distress  and  sale  of  the  goods 
and  chattels  of  the  offender  or  person  liable  to 
pay  the  same,  by  warrant  under  the  hand  of 
such  magistrate,  ;md  the  overplus  (if  any)  of 
the  money  so  raised  or  recovered,  after  dis- 
charging with  costs  the  penalty,  forfeiture,  or 
sum  ordered  to  be  paid,  shall  be  returned,  on 
demand  to  the  party  whose  goods  and  chattels 
shall  have  been  distrained  ;  and  in  case  any 
such  penalty,  forfeiture,  or  sum  of  monev 
shall  not  be  forthwith  paid,  it  shall  be  lawful 
for  such  magistrate  to  order  the  put  ty  to  be 
det  lined  in  safe  custody  until  return  can  be 
conveniently  made  to  such  warrant  of  distress, 
unless  such  party  shall  give  security,  to  the 
satisfaction  of  the  magistrate,  for  his  appear- 
ance at  such  place  and  time,  not  being  more 
than  seven  days  from  the  tithe  of  such  deten- 
tion, us  shall  be  appointed  for  the  return  of 
the  warrant  of  distress,  and  the  magistrate  is 
hereby  empowered  to  take  such  security  by 
way  of  recognizance  or  otherwise;  but  if  upon 
the  return  of  such  warrant  it  shall  appear  that 
no  sufficient  distress  could  be  had  whereupon 
to  levy  the  said  penalty,  forfeiture,  or  sum  of 
money,  and  the  same  shall  not  be  forthwith 
paid,  or  in  case  it  shall  appear  to  the  satisfac- 
tion of  the  magistrate,  upon  the  confY S'ion  of 
the  partv  or  otherwise,  that  he  h  is  not  suffici- 
ent goodsond  chattels  whereupon  such  penalty, 
forfeiture,  or  sum  of  money  could  be  levied  if 
a  warrant  of  distress  should  be  issued,  it  shall 
be  lawful  for  the  magistrate,  by  warrant  under 
his  hand,  to  commit  such  party  to  some  com 
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inon  gaol  or  bouse  of  correction  with  in  bis 
urisdietion,  there  Co  remain  for  any  time  not 
more  than  one  calendar  month  where  the  mm 
to  be  paid  shall  not  exceed  five  pound*,  and 
not  more  than  three  calendar  months  in  any 
case,  the  imprisonment  to  cease  on  payment  of 
the  sum  due. 

4f>.  Accounts  to  Ite  kept  of  fee*  and forfeitures 
received  and  delivered  quarterly  to  the  receiver, 
and  (he  rr  mount  thereof  paid  to  Aw*.— And  be  it 
enacted,  that  the  magistrates  at  each  of  the 
said  Courts  ehall  take  cure  that  o:»e  of  their 
clerks  shall,  in  books  to  be  provided  for  that 
purpose,  keep  a  full,  true  and  particular  ac- 
count of  all  fees  taken  and  received  thereat, 
together  with  all  penalties  and  forfeitures 
which  shall  have  been  recovered,  levied,  or  re- 
ceived in  pursuance  of  any  adjudication,  con- 
viction, or  order  had  or  made  thereat,  or  any 
process  or  warrant  issuing  therefrnm,  to  which 
books  of  account  the  said  receiver  shall  at  all 
titnes  have  free  access;  and  the  said  magis- 
trates shall,  once  in  every  quarter  of  a  year, 
cause  to  be  delivered  to  the  receiver  an  ac- 
count of  all  such  sums  received,  with  all  pro- 
per vouchers  for  verifying  the  same,  and  shall 
cause  the  amount  of  all  such  sums  to  be  paid 
to  the  receiver,  to  be  applied  by  him  towards 
the  expences  of  the  said  Courts  except  fines 
imposed  upon  drunken  persons,  or  upon  con- 
stat bles  for  misconduct,  or  for  assault*  upon 
police  constables,  which  shall  be  applied  for 
the  Irencfit  of  "  The  Police  Superannuation 
Fund/'  and  except  also  fees  for  the  execution 
of  summonses  and  warrants,  which  shall  be 
applied  towards  defraying  the  charge  of  main- 
taining the  police  of  the  metropolis. 

4  7.  Certain  penalties  and  forfeitures  recov- 
ered to  be  paid  to  the  receiver.  Not  to  extend 
to  penalties  under  revenue  acts. — And  be  it 
enacted,  that  where  by  any  act  or  acts  any 
penalties  or  forfeitures  or  shares  of  penal- 
tics  or  forfeitures,  are  or  shall  hereafter  be 
made  recoverable  in  a  summary  manner  be- 
fore uny  justice  or  justices  of  the  peace,  and 
1»y  such  act  or  acts  respectively  the  same  are 
or  .-null  be  limited  and  made  payable  to  her 
Majesty,  or  to  any  body  corporate,  or  to  any 
person  or  persons  whomsoever,  save  the  in- 
former who  shall  sue  for  the  same,  or  any 
parly  aggrieved,  in  everv  such  case  the  same, 
if  recovered  or  adjudged  before  any  of  the  6aid 
magistrates,  shall  be  recovered  for  and  ad- 
judged to  he  paid  to  the  said  receiver  for  the 
time  being,  and  not  to  any  other  person  ;  but 
this  enactment  shall  not  exteud  to  any  penal- 
ties or  forfeitures  recovered  nndcr  any"  act  re- 
lating to  the  customs,  or  to  trade  or  uaviga 
tion,  and  sued  for  by  the  direction  of  the 
Commissioner*  of  her  Majesty's  Customs, 
whic  h  shall  be  paid  to  such  person  as  the  said 
Commissioners  shall  direct  to  receive  the 
same. 

4S.  Forms  of  Information  and  Conviction.— 
And  he  it  enacted,  that  any  magistrate  before 
whom  any  information  shall  Ihj  laid  in  writing 
against  any  person,  or  before  whom  any  person 
shall  be  convicted  in  respect  of  any  "offence, 
/nay  cause  the  information  and  the  conviction 
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to  be  drawn  up  according  to  the  forms  re- 
spectively given  in  schedule  (U  )  to  this  act 
annexed,  or  any  other  forms  to  the  same  effect, 
as  the  case  may  require :  Provided  always,  that 
this  enact  tuent  shall  not  invalidate  any  informa- 
tion or  conviction  laid  or  drawn  in  any  other 
form  which  may  be  njore  specially  suited  io 
the  case  or  may  be  provided  by  law;  and  in 
any  information  in  writing,  and  in  every  con- 
viction  for  an  off eoee  contrary  to  any  statute 
or  statutes,  it  shall  be  sufficient  if  the  offence 
shall  be  stated  in  the  words  of  the  statute  de- 
claring the  offence  or  attaching  any  penalty 
thereunto. 

4lJ.  Conviction,  SfC.  not  to  be  quashed for  in- 
formality, Sfc. — And  be  it  enacted,  that  no  in- 
formation, conviction.  Or  other  proceeding  be- 
fore or  by  any  of  the  said  magistrates  shall  he 
quashed  or  set  aside,  or  adjudged  void  or  in- 
sufficient, for  want  of  form,  or  be  removed  by 
certiorari  iuto  her  Majesty's  Court  of  Queen's 
Bench.  , 

50.  Appeal  to  quarter  sessions,  7  < ! .  1.  c.  64. 
— And  be  it  enacted,  that  in  every  case  of  sum- 
mary order  or  conviction  before  any  of  the  said 
magistrates,  in  which  the  sum  or  penalty  ad- 
judged to  be  paid  shall  he  more  thau  three 
pounds,  or  in  which  the  penalty  adjudged  shall 
be  imprisonment  for  any  time  more  than  one 
calendar  month,  any  person  who  shall  think  him- 
self aggrieved  by  the  order  or  convictiou  may 
appeal  to  the  justices  of  the  peace  at  the  next 
general  or  quarter  sessions  of  the  peace  to  be 
holden  for  the  county  wherein  the  cause  of 
complaint  shall  have  arisen,  provided  that  such 
person  at  the  time  of  the  order  or  conviction, 
or  within  forty-eight  hours  thereafter,  shall 
enter  iuto  a  recognizance,  with  two  sufficient 
anreties,  conditioned  personally  to  appear  at 
the  said  sessions  to  try  such  appeal,  and  to  abide 
the  further  judgment  of  the  justices  ut  such 
sessions  assembled,  and  to  pay  such  costs  as 
shall  he  by  the  last-menvioned  justices  awarded, 
and  it  shall  be  lawful  for  the  magistrate  by 
whom  such  order  or  conviction  shall  have  been 
made  to  bind  over  the  witnesses  who  shall  have 
beeu  examined,  in  sufficient  recognizances,  to 
attend  and  be  examined  at  the  hearing  of  such 
appeal,  and  that  every  such  witness,  on  pro- 
ducing a  certificate  of  his  being  so  bound,  un- 
der the  hand  of  the  magistrate,  shall  be  allowed 
compensation  for  his  time,  trouble  and  ex- 
pences  in  attending  the  appeal,  which  compen- 
sation shall  he  paid,  in  the  first  instance  by  the 
treasurer  of  the  county,  in  like  manner  as  in 
cases  of  misdemeonor  under  the  provisions  of 
an  act  passed  in  the  seventh  year  of  the  reign 
of  King  George  the  Fourth,  intituled  "  an  Act 
for  improving  the  Administration  of  Crimiual 
Justice  in  England"  ;  and  in  case  the  appeal 
shall  he  dismissed,  and  the  order  or  conviction 
affirmed,  the  reasonable  expences  of  all  such 
witnesses  attending  as  aforesaid,  to  be  ascer- 
tained by  the  Court,  shall  be  repaid  to  the  trea- 
surer of  the  county  by  the  appellant. 

51.  Distress  not  unlawful  for  want  of  farm. 
— And  be  it  enacted,  that  when  any  distress 
shall  lie  made  for  any  money  to  be  levied  by 
virtue  of  the  warrant  of  any  of  the  said  magis- 
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trates,  the  distress  shull  not  b*.  deemed  unlaw- 
ful, nor  shall  any  party  making'  the  same- be  i 
deemed  a  trespasser,  on  account  of  any  defect 
or  want  of  form  in  the  information,  summons, 
warrant  of  apprehension,  conviction,  warrant 
of  distress,  or'other  pmceedingretatmg  thereto, 
nor  shall  such  party  he  deemed  a  trespasser 
from  the  beginning  on  account  of  any  irregn. 
larity  which  shall  he  afterwards  committed  hy 
him,  but  all  persons  aggrieved  by  such  defect 
or  irregularity  may  recover  full  satisfaction 
for  the  special  damage  by  an  action  on  the  case. 

52.  Plaintiff  not  to  recover  after  tender  of 
amend*. — And  be  it  enacted,  that  no  plaintiff 
shall  recover  in  any  action  for  an  irregularity, 
trespass,  or  other  wrongful  proceeding,  made 
or  committed  in  the  execution  of  this  act,  or 
in,  under,  or  by  virtue  of  any  power  or  authority 
hereby  given,  if  tender  of  sufficient  amends 
shall  have  been  made,  by  or  on  behalf  of  the 
party  who  shall  have  committed  snch  irregula- 
rity, trespass,  cr  other  wrongful  proceeding, 
before  such  action  brought ;  and  in  case  no 
tender  shall  have  been  made  it  shall  be  lawful 
for  the  defendant  in  any  such  action,  by  leave 
of  the  court  where  such  action  shall  depend, 
at  any  time  before  issue  joined,  to  pay  into 
court  such  sum  of  money  as  he  shall  think  fit, 
whereupon  such  proceeding,  order,  and  adju- 
dication shall  be  had  and  made  in  and  by  such 
court  as  in  other  actions  where  defendants  are 
allowed  to  pay  money  into  court. 

53.  Limitat'ionof actions.— And  be  it  enacted, 
that  no  action,  suit,  or  information,  or  any 
other  proceeding  of  what  nature  soever,  shall 
be  brought,  commenced  or  prosecuted  against 
any  person  fur  any  thing  dune  or  omitted  to 
be  done  in  pursuance  of  this  act,  or  in  the  exe- 
cution of  the  powers  or  authorities  under  tins 
act,  unless  twenty  days  previous  notice  in  wri- 
ting shall  be  given  by  the  party  intending  to 
commence  and  prosecute  such  suit,  informa- 
tion, or  other  proceeding  to  the  intended  de- 
fendant, nor  unless  such  action,  suit,  informa 
tion  or  other  proceeding  stall  be  brought  or 
commenced  within  three  calendar  months 
next  after  the  act  committed,  or  in  ca*e  there 
shall  be  a  continuation  of  damage  then  within 
three  calendar  months  next  after  the  doinir  or 
committing  such  damage  shall  have  ceased,  or 
unless  such  action,  suit  or  information  shall  he 
laid  and  brought  in  the  county  of  M  iddlesex : 
and  if  the  plaintiff  shall  become  nonsuited,  or 
shall  suffer  a  discontinuance  of  his  suit,  infor- 
tnation,  or  other  proceeding  after  the  defen- 
dant shall  have  appeared  thereto,  or  if  a  ver- 
dict shall  pass  against  the  plaintiff  thereon,  or 
if  upon  demurrer  or  otherwise  judgment  shall 
he  given  against  the  plaintiii,  the  defendant 
shall  have  his  costs  as  betweeu  attorney  and 
client,  and  shall  have  such  remedy  for  recover- 
ing the  same  as  defendants  have  for  recovering 
costs  of  suit  by  law  in  other  cases. 

54.  Commencement  of  act.  tepeal  of  for- 
mer  acts:  3  «$•  4  fV.  4,  c.  19.  7  IV.  4,  cf  I 
Fict.  c.  37. — And  be  it  enacted,  that  this  act 
shall  take  effect  upon  the  day  next  after  the 
day  of  the  passing  thereof ;  and  that  as  soon  as 
this  act  shall  take  effect  an  act  passed  in  the 


third  year  of  the  reign  of  King  William  the 
Fourth; intituled  "  *u  Act  for  the  more  effec- 
tual administration  of  the  office  of  a  justice  of 
the  peace  in  and  near  the  metropolis,  and  for 
the  anore  effectual  prevention  of  depredations 
on  the  river  Thames  and  its  vicinity,  for  three 
years;"  and  also  an  act  passed  in  the  first 
year  of  the  rei^n  of  her  present  Majesty,  iuti- 
tuled  "an  Act  to  continue  until  the  first  day  of 
July  one  thousand  eight  hundred  and  thirty 
eight,  and  from  thence  until  the  end  of  the 
then  next  session  of  parliament,  an  act  for  the 
more  effectual  administration  of  the  office  of  a 
jnstice  of  the  peace  in  aud  near  the  metro- 
polis,0 shall  cease  and  determine,  except  as  to 
any  offences  which  may  have  been  committed 
against  any  of  the  said  acts  before  the  com- 
mencement of  this  act,  and  as  to  any  penal- 
ties which  may  have  been  incurred  under  any 
of  the  said  acts  liefore  the  commencement  of 
this  act,  which  offences  shall  be  dealt  withand 
punished,  and  the  penalties  recovered,  a6  if  this 
act  had  not  been  passed,  and  except  also  as  to 
any  matters  done  by  any  persons  under  the  au- 
thority of  any  of  the  said  acts  before  the  com. 
mencement  of  this  act,  with  respect  to  which 
every  privilege  and  protection  given  to  such 
persons  by  any  of  the  said  acts  shall  continue 
in  force  as  if  this  act  had  uot  been  passed. 

65.  This  act  to  be  construed  with  10  G.  4,  c. 
44.  2  3  Hci.  c.  47.— And  be  it  enacted, 
that  this  act  and  an  act  passed  in  the  tenth 
year  of  the  reign  of  King  George  the  Fourth, 
intituled  "  An  Act  for  improving  the  police  in 
aud  near  the  metropolis,"  and  also  an  act 
passed  in  the  present  session  of  parliament,  in- 
tituled "  an  Act  for  further  improviug  the 
police  in  and  near  the  metropolis,"  shall  us 
construed  together  as  one  act. 

56.  Certain  provisions  of  this  act  not  to  ex- 
tend to  the  laws  of  customs,  excise,  stamps,  and 
taxes,  or  post  office. — Provided  always,  and  be 
it  enacted,  that  in  any  proceedings  under  auy 
act  or  acts  relating  to  the  customs,  excise, 
stamps,  taxes,  or  post  office,  nothing  herein 
contained  shall  extend  to  prevent  any  penalties 
awarded  by  any  one  of  the  said  magistrates 
from  being  recovered  and  adjudged  to  be  paid 
as  if  this  act  had  not  been  passed,  or  to  give 
any  ap;>eal  from  any  conviction  under  any 
such  act  or  acts  where  such  appeal  is  uot  given 
by  the  act  or  acts  specially  relating  thereunto. 

57.  Act  muy  be  amended  this  session. — And 
be  it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  present 
session  of  parliament. 


SCHEDULES 
To  which  the  foregoing  Act  refers. 

SCHEDULE  (A.) 

Table  of  Fees.  s.  d. 

For  every  summons  .  .  .  .20 
For  every  warrant  (except  warrants  of 

distress)  .  .  .  .  .20 
For  hacking  a  warrant  .  .  .  .10 
For  every  recognizance  to  appear  before 

magistrate  or  to  take  trial       .  .26 
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For  every  recognizance  to  keep  tfce  peace 


or  to  be  of  good  behaviour       .  .20 
For  every  supersedeas  .      .      .  .30 
For  everv  warrant  of  distress       .  .30 
For  every  declaration,  except  those  relat- 
ing to  lost  duplicates  of  articles  under 
20^.,  and  except  those  made  for  the 
use  of  public  offices  or  departments  or 
for  charitable  purposes     .      -  .10 

SCHEDULE  (B.) 
Form  of  Information. 
Metropolitan  Fo-  )  Be  it  remembered,  that 
lice  District.    >    A.  B,  of  in  the 

to  wit.  >  county  of  cometh 
on  the  day  of  in  the  year  of 

our  Lord  before  me  J.  P.,  one  of  the 

magistrates  of  the  police  courts  of  the  metro- 
polis, sitting  at  the  police  court  at 
within  the  Metropolitan  Police  District,  and 
givelh  me  to  understand  and  be  informed  that 
C.  D.  hath  heen  guilty  of  [here  describe  the 
offence.] 

Form  of  Conviction. 
Metropolitan  Po- 1  Be  it  remembered,  that  on 
lice  District    >    the  day  of 

to  wit.        >    in  the  year  of  our  Lord 
C.  D.  is  brought  before  me  J.  P.,  one 
of  the  police  magistrates  of  the  metropolis, 
sitting  at  the  police  court  in  within  the 

Metropolitan  Police  District  and  is 

charged  before  me  with  having  [here  describe 
the  offence]  ;  and  it  appearing  to  me  upon  the 
confession  of  the  said  C.  Z>.  [or  upon  the  oath 
of  a  credible  witness,  as  the  case  may  0e]t  that 
the  said  CD.  is  guilty  of  the  said  ottence,  1  do 
therefore  adjudge  the  said  C.  D.  [insert  the 
adjudication].  Given  under  my  hand  the  day 
and  year  first  above  written. 


SELECTIONS 
FROM  CORRESPONDENCE. 

jurisdiction  of  local  courts. 
'    To  the  Editor  of  the  Le$«l  Observer. 
Sir, 

Hating  lately  sent  a  summons  to  Rath,  in- 
dorsed to  recover  a  sum  somewhat  under  10/., 
1  was  surprised  to  learn  that  my  client  was 
deprived.of  his  costs  by  the  operation  of  the 
local  act. 

This  anomaly  is  the  more  extraordinary,  as 
the  existing  act  for  the  recovery  of  debts  in 
the  borough  of  Southwark  and  the  vicinity, 
expressly  preserves  the  jurisdiction  of  the 
Superior  Courts  in  all  cases  where  the  debts 
exceed  40s. 

1  submit  the  propriety  of  an  application 
to  the  legislature,  preserving  an  uniformity 
throughout  the  kingdom,  by  repealing  all 
clauses  in  local  acts  prohibiting  the  recovery 
of  costs  in  such  cases;  L. 


which  I  shall  be  glad  to  be  favoured  with  your 
opinion.  My  articles  expired  above  a  year 
ago,  and  since  that  time  I  have  been  engaged 
in  a  solicitor's  office,  both  in  town  and  in  the 
country,  for  the  sake  of  getting  a  better 
knowledge  of  my  profession.  I  have  never  yet 
been  able  to  learn  (although  I  have  made  re- 
peated searches  for  the  information)  what 
proof  is  required  of  the  clerk  having  been 
employed  during  that  time  in  the  business  of 
an  attorney.  Is  a  certificate  from  one  of  the 
clerks  in  the  office  sufficient,  or  must  it  be 
from  the  attorney  himself? 

A  Constant  Reader. 

[The  5th  question  to  be  answered  both  by 
the  attorney  and  clerk  is :— "  Whether  since 
the  expiration  of  the  articles,  the  clerk  has 
been  engaged  or  concerned,  and  for  how  long 
time,  in  any  and  what  profession,  trade,  busi- 
ness, or  employment,  other  than  the  profession 
of  an  attorney  or  solicitor  ? "  If  the  clerk  should 
have  remained  with  the  attorney  to  whom  he 
was  articled,  such  attorney  will  be  of  course 
the  proper  person  to  answer  the  question  posi- 
tive^ i  if  not,  he  should  answer  to  the  best  of 
bis  information  and  belief.  We  are  not  aware 
that  any  other  evidence  is  required.  Ed.] 


exmination  testimonials. 
Being  a  candidate  for  admission  at  the  next 
Michaelmas  Term  Examination  of  attorneys. 
1  beg  to  trouble  you  with  a  question,  with 


INTEREST  OF  MARRIED  WOMEN. 

3  &  4  W.  4,  c.  74. 

A.,  seised  of  freeholds  of  inheritance,  by 
will  duly  executed,  devised  same  to  trustees, 
upon  trust  to  pay  the  rents  to  his  wife  for  life, 
after  her  decease  to  sell  the  same  as  therein 
mentioned,  and  to  divide  the  produce  among 
his  three  children  equally,  two  of  whom  were 
married  daughters ;  and  the  testator  directed 
that  their  receipts  alone  should  be  good  dis- 
charges for  such  produce,   The  will  also  con- 
tained a  direction  that  although  the  monies  to 
be  produced  from  such  sale  would  not  be 
payable  till  after  bis  wife's  death,  the  same 
should  be  vested  interests  immediately  upon 
///♦death.    The  testator  died,  without  revok- 
ing or  altering  his  will,  leaving  his  wife  and 
children  surviving.     One  of  the  daughters 
being  about  to  raise  a  sum  of  money  on  an  as- 
signment of  her  interest  under  the  will,  in 
which  security  her  husband  joins — a  doubt  has 
arisen  whether  this  is  such  an  estate  or  interest 
as  will  require  an  acknowledgment  under  the 
3d  and  4th  William  4th,  c.  74  to  pass  it  ef- 
fectually from  the  husband  and  wife,  and  vest 
it  in  the  assignee.    I  think  it  seems  quite 
clear,  that  it  is  not  such  an  interest  as  a  fine 
might  have  been  levied  of,  before  their  aboli- 
tion by  the  above  statute,  for  a  fine  could  not 
be  levied  even  of  money  directed  to  be  laid  out 
in  land,  which  in  equity  is  considered  as  land, 
until  the  investment  was  actually  made ;  and 
though  a  fine  might  have  been  levied  of  a  re- 
version  or  remainder,  or  of  a  right  in  futuro 
(3  Rep.  90)  still,  in  this  case,  the  fee  being 
vested  in  the  trustees  the  parties  entitled  to  the 
money  are  never  entitled  to  an  estate  in  the 
land.    But  a  recovery  might  have  been  suffered 
of  a  (rust  estate  f>ya  cestui  one  trust  (1  P.Wms. 
90  &  91.)   By  section  1  of  the  act  for  the 
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abolition  of  fines  ami  recoveries  (3  & 4  Win.  4,  J 
c.  74)  the  word  "  estate  "  is  to  be  construed  to  j 
extend  to  "  an  estate  in  equity  as  well  as  at 
law,"  and  also  "  to  any  interest,  charge,  lien, 
or  incumbrance,  in,  upon,  or  affecting  lands 
either  at  law  or  in  equity."  And  by  sec.  77  of 
that  statute  a  married  woman  is  entitle  d  "  by 
deed  to  dispose  of  lands  of  any  tenure,"  and  to 
"  dispose  ofy  release,  surrender,  or  extinguish 
any  estate  which  she  alone,  or  she  and  her  hus* 
band  in  her  right,  may  have  in  any  lands  of 
any  tenure,"  "  as  fully  and  effectually  as  she 
could  do  if  she  were  a  feme  sole  but  the 
husband  must  concur  and  the  deed  be  acknow- 
ledged according  to  the  provisions  of  the  sta- 
tute, and  of  course  under  this  clause  she  may 
mortgage  her  estate,  which  is  a  conditional 
disposition  thereof  within  the  power  of  a  feme 
sole. 

Upon  the  whole  of  the  case  I  incline  to 
the  opinion  that  it  would  be  prudential,  if 
not  necessary,  to  have  the  instrument  ac- 
knowledged in  the  usual  way.  And  as  it  is 
a  case  which  in  all  probability  may  frequently 
occur  again  to  some  of  us,  I  should  feel  obliged 
if  either  you,  Mr.  Editor,  or  some  of  your  in- 
telligent correspondents,  would  supply  the  in- 
formation desired,  namely,  whether  it  is  neces- 
sary or  not  to  resort  to  au  acknowledgment  of 
the  deed  by  the  wife,  or  whether  a  simple  as- 
signment by  husband  and  wife,  or  by  the  wife 
only,  would  be  sufficient  to  secure  the  lender 
the  repayment  of  his  principal  and  interest. 

Studiosl-8. 
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[Concluded from  page  459.] 

32.  An  act  to  continue,  until  the  end  of  the 
session  of  Parliament  next  after  the  thirty-first 
day  of  May  one  thousand  eight  hundred  and 
forty-one,  certain  of  the  allowances  or  the  duty 
of  excise  on  soap  used  in  manufactures. 

33.  An  act  to  indemnify  such  persons  in  the 
united  Kingdom  as  have  omitted  to  qualify 
themselves  for  offices  and  employments,  and  for 
extending  the  time  limited  tor  those  purposes 
respectively  until  the  twenty-fifth  day  of  March 
one  thousand  eight  hundred  and  forty  ;  and  for 
the  relief  of  clerks  to  attornies  and  solicitors 
in  certain  cases. 

31.  An  act  to  confirm  certain  rules  and  or- 
ders of  the  Supreme  Courts  of  Judicature  at 
Fort  William  and  Madras;  and  to  empower  the 
same  Courts,  and  the  Supreme  Courts  of  Judi- 
cature of  Bombay,  to  make  rules  and  orders 
concerning  pleadings. 

35.  An  act  to  continue,  for  one  year,  com- 
positions for  assessed  taxes,  and  to  alter  the 
period  for  the  expiration  of  game  certificates, 
and  for  granting  licences  to  deal  in  game. 

36.  An  act  to  regulate  the  duties  to  be  per- 
formed by  the  judges  in  the  supreme  courts  of 
Scotland,  and  to  increase  the  salaries  of  certain 
of  the  said  judges. 

37.  An  act  to  amend,  and  extend  until  the 


first  day  of  January  one thonsand  eight  hun- 
dred and  forty-two,  the  provisions  of  an  act 
of  the  first  year  of  her  present  Majesty  for  ex- 
empting certain  bills  of  exchange  and  promis- 
sory notes  from  the  operation  of  the  laws  relat- 
ing to  usury. 

33.  An  act  to  amend  the  jurisdiction  for  the 
trial  of  election  petitions. 

39.  An  act  to  amend  an  act  passed  in  the 
last  session  of  Parliament,  for  abolishing  arrest 
on  mesne  process  in  civil  actions  except  in 
certain  cases,  for  extending  the  remedies  of 
creditors  against  the  property  of  debtors,  and 
for  amending  the  laws  for  the  relief  of  insol- 
vent debtors  iu  England. 

40.  An  act  for  procuring  returns  relative  to 
the  highways  and  turnpike  roads  in  England 
and  Wales. 

41.  An  act  for  regulating  the  sequestration 
of  the  estates  of  bankrupts  in  Scotland. 

42.  An  act  to  improve  prisons  and  prison 
discipline  in  Scotland. 

43.  An  act  to  suspend  until  the  end  of  the 
next  session  of  Parliament  the  making  of  lists 
and  the  ballots  and  enrolments  for  the  militia 
of  the  United  Kingdom. 

44.  An  act  to  prevent  until  the  end  of  the 
next  session  of  Parliament,  ships  clearing  out 
from  a  British  North  American  port  loading 
any  part  of  their  cargo  of  timber  upon  deck. 

45.  An  act  to  amend  an  act  of  the  fifth  and 
sixth  years  of  the  reign  of  his  late  Majesty  King 
William  the  fourth  relating  to  Highways. 

46.  An  act  to  authorise  the  trustees  of 
turnpike  roads  to  reduce  the  scale  of  tolls  pay- 
able for  overweight. 

4/.  An  act  for  further  improving  the  Police 
in  and  near  the  Metropolis. 

48.  An  act  to  amend  two  acts  of  the  third 
and  fourth  and  fourth  and  fifth  years  of  his  late 
Majesty  King  William  the  Fourth,  for  conso- 
lidating and  amending  the  laws  relative  to  ju- 
rors and  juries  in  Ireland. 

49.  An  act  to  make  better  provision  for  the 
assignment  of  ecclesiastical  districts  to  churches 
or  chapels  augmented  by  the  Governors  of 
the  bounty  of  Queen  Anne ;  and  for  other  pur- 
poses. 

50.  An  act  to  extend  and  amend  the  provi- 
sions of  the  acts  for  the  extension  and  promo- 
tion of  public  works  in  Ireland  ;  and  for  the 
recovery  of  public  monies  advanced  for  the 
use  of  counties,  parishes,  and  other  districts  in 
Ireland  on  the  faith  of  grand  jury  presentments 
and  parochial  assessments. 

51.  An  act  to  regulate  the  payment  and  as- 
signment iu  certain  cases  of  pensions  granted 
for  service  in  her  Majesty's  army,  navy,  royal 
marines,  and  ordinance. 

52.  Au  act  for  the  further  regulation  of  the 
duties  on  postage  until  the  fifth  day  of  October 
one  thousand  eight  hundred  and  forty. 

53.  An  act  to  ameud  an  act  of  the  last  ses- 
sion of  parliament  for  making  temporary  pro- 
vision for  the  government  of  Lower  Canada. 

51.  An  act  to  amend  the  law  relating  to  the 
custody  of  infants. 

55,  An  act  to  suspend,  until  the  first  day  of 
August  one  thousand  eight  hundred  and  forty 
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certain  cathedral  and  other  cccle»iastical  pre- 
ferment?, and  the  operation  of  the  new  arrange, 
nient  of  dioceses  upon  the  existing  eculesia^ti- 
cal  courts. 

56.  A  n  act  for  the  better  ordering  of  prisons. 

5/.  An  act  to  coutinue,  uutil  six  months  af- 
ter the  commencement  of  the  next  session  of 
parliament,  an  act  of  the  lust  session  of  par- 
liament, for  authorising  her  Majesty  to  curry 
into  immediate  execution  by  orders  in  eouneil 
any  treaties  for  the  suppression  of  the  eUve 
trade. 

58.  An  act  to  make  further  provision  for  the 
administration  of  juctice,  and  tor  improving 
the  practice  and  proceedings  in  the  courts  of 
the  Stannaries  of  Cornwall ;  and  for  the  pre- 
vention of  frauds  by  workmen  employed  io 
mines  within  the  county  of  Cornwall. 

59.  An  act  for  taking  away  the  exemption, 
except  in  certain  cases,  of  officers  of  the  militia 
to  serve  as  sheriff. 

60.  An  act  to  explain  and  extend  the  pro- 
visions of  an  act  passed  in  the  first  year  of  his 
late  Majesty  King  William  the  Fourth,  intituled 
"  An  act  for  consolidating  and  amending  the 
laws  for  facilitating  the  payment  of  debts  out 
of  real  estate." 

61.  An  act  for  the  improvement  of  the 
navigation  of  the  river  Shannon. 

62.  An  act  to  explain  and  amend  the  acts 
for  the  commutation  of  tithes  in  England  aud 
Wales. 

63.  An  act  to  remove  doubts  as  to  the  charg- 
ing the  duty  of  excise  on  hard  soap,  until  the 
eleventh  day  of  October,  one  thousand  eight 
hundred  and  forty. 

64.  An  act  to  defray  the  charge  of  the  pay, 
clothing  and  contingent  and  other  expenees 
of  the  disembodied  militia  in  great  Britain  and 
Ireland  ;  and  to  grant  allowances  in  certain 
cases  to  subaltern  officers,  adjutants,  pay- 
masters, quartermasters,  surgeons,  assistant 
surgeons,  surgeons'  mates,  and  serjeant  majors 
of  the  militia,  until  the  first  day  of  July  one 
thousand  eight  hundred  and  forty. 

65.  An  act  to  amend  the  mode  of  assessing 
the  rogue  money  in  Scotland,  and  to  extend 
the  purposes  of  such  assessment. 

66.  An  act  to  reduce  certain  of  the  duties 
now  payable  on  stage  carriages. 

67.  An  act  to  amend  an  act  of  the  fifth  and 
sixth  years  of  the  reign  of  King  William  the 
Fourth,  intituled  "  an  act  to  amend  the  law 
touching  letters  patent  for  inventions." 

68.  An  act  to  coutinue  until  the  thirty  first 
day  of  August  one  thousand  eight  hundred  aud 
forty,  an  act  of  the  first  and  second  years  of 
her  present  Majesty,  relating  to  legal  proceed- 
ings by  certain  joint  stock  banking  companies 
against  their  own  members,  and  by  such  mem- 
bers against  the  companies. 

6.0.  An  act  to  authorise  the  purchase  or  buil- 
ding of  lodgings  for  the  judges  of  assize  on 
the'ir  circuits. 

70.  An  act  to  amend  an  act  of  the  ninth 
year  of  King  George  the  Fourth,  to  provide  for 
the  administration  of  justice  in  New  South 
Wales  and  Vau  Diemcn's  Land,  and  for  the 
more  effectual  government  thereof,  aud  for 


other  purposes  relating  thereto;  and  to  continue 
the  same  until  the  thirty-first  day  of  Decent 
ber  one  thousand  eight  hundred  and  forty,  and 
thenceforward  to  the  end  of  the  then  next  ses- 
sion of  Parliament.  „j;  ,u.ho 

71.  An  act  for  regulating  the  police  court?) 
in  the  metropolis  ,. 

72.  An  act  for  enabling  justices  of  assise, 
aud  nisi  prius,  oyer  and  terminer,  and  gaol,, 
delivery,  to  hold  courts  for  counjies  at  large  in 
adjoining  counties  of  cities  and  towus,  and 
conversely.  ;,  ^ 

73.  An  act  for  the  suppression  of  the.  slave 
trade. 

74.  An  act  to  extend  and  render  more  ef- 
fectual for  five  years  an  act  passed  in  the  fourth 
year  of  his  late  Majesty  George  the  Fourth,  to 
amend  an  net  passed  in  the.  fiftieth  year  of  his 
Majesty  G.'orge  the  Third,  for  preventing  the 
administering  aud  taking  unlawful  oaths  in 
Ireland. 

75.  An  act  for  the  better  regulation  of  the 
constabulary  force  in  Ireland. 

76.  An  act  to  restrain  the  alienation  of  cor- 
porate property  in  certain  towns  in  Ireland  un- 
til the  first  day  of  September  one  thousand 
eight  hundred  and  forty. 

77.  An  act  for  the  better  prevention  audi- 
punishment  of  assaults  in  Ireland  for  five  years. 

78.  An  act  to  make  further  provisions  relat- 
ing to  the  Police  in  the  district  of  Dublin  me- 
tropolis. 

79.  An  act  for  the  better  prevention  of  the 
sale  of  spirits  by  unlicensed  persons  in  Ire^ 
land. 

SO.  An  act  to  empower  the  commissioners 
of  her  Majesty's  woods,  forest*,  land  revenues, 
works,  and  buildings  to  raise  a  sutn  of  money 
for  .  making  additional  thoroughfares  in  the 
Metropolis. 

81.  An  act  to  authorise  for  one  year,  and 
from  thence  to  the  end  of  the  then  next  session 
of  Parliament,  the  application  of  a  portion  of 
the  highway  rates  to  turnpike  roads  in  certain 
cases. 

82.  An  act  for  the  belter  administration  of 
justice  iu  detached  parts  of  counties. 

83.  An  act  to  coutinue  the  poor  law  com- 
mission until  the  fourteenth  day  of  August  one 
thousand  eight  hundred  and  forty,  and  thence- 
forth until  the  end  of  the  then  next  session  of 
parliament. 

84.  An  act  to  amend  the  laws  relating  to  the 
assessment  and  collection  of  rates  for  the  relief 
of  the  poor. 

85.  An  act  to  enable  justices  of  the  peace  in1 
petty  sessions  to  make  orders  for  the  support 
of  bastard  children. 

86.  An  act  to  amend  an  act  passed  in  the 
session  holden  in  the  sixth  year  of  his  late  Ma- 
jesty King  William  the  Fourth,  for  ameuding 
the  laws  relating  to  bankrupts  in  Ireland. 

87-  An  act  for  improving  the  police  iu  Man- 
chester for  two  years,  ana  from  thence  until 
the  end  of  the  then  next  session  of  Parlte  > 
nient. 

88.  An  act  for  improving  the  police  in  Bir 
mingham  for  two  years,  and  from  thence  uritL 
the  end  of  the  then  next  session  of  Parliament. 
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89.  An  act  to  apply  a  sum  out  of  the  conso- 
lidated fund,  and  the  surplus  of  ways  and 
means,  to  the  service  of  the  year  one  thousand 
eight  hundred  and  thirty  nine,  and  to  appro* 
priate  the  supplies  granted  in  this  session  of 
Parliament. 

90.  An  Hct  for  raising  the  sum  Of  twelve 
millions  twenty  six"  thousand  and  fifty  pounds 
by  Exchequer  Bills,  for  the  service  of  the  year 
one  thousand  eight  hundred  and  thirty  nine. 

91.  An  act  to  continue,  until  the  first  day  of 
Januarv  one  thousand  eight  hundred  and  forty 
one,  an  act  of  the  last  session  of  parliament  re- 
lating to  the  Bank  of  Ireland. 

92.  An  act  to  explain  and  amend  an  act  of 
the  first  and  second  years  of  her  present  Ma- 
jesty, so  far  as  relates  to  'fines  and  penalties 
levied  under  ihe  revenue  laws  in  Ireland. 

93.  An  act  for  the  establishment  of  county 
and  district  constables  by  the  authority  of  jus' 
tices  of  the  peace. 

94.  Au  act  to  exempt  the  parliamentary 
grant  to  the  heirs  of  John  Duke  of  Marlbo- 
rough from  the  payment  of  the  duty  of  one 
shilling  and  sixpence  in  the  pound. 

95.  An  act  for  improving  the  police  in 
Bolton  for  two  years,  and  from  thence  until 
the  end  of  the  then  next  session  of  Parlia- 
ment. 

9(5.  An  act  to  authorize  her  Majesty,  until 
si*  months  after  the  commencement  of  the 
next  session  of  parliament,  to  carry  into  effect 
a  convention  between  her  Majesty  and  the 
King  of  the  French  relative  to  the  fisheries  on 
the  coasts  of  the  British  Islands  and  of  France. 

97.  An  act  for  funding  Exchequer  hills. 

- — —  i  :  ;  

LIST  OF  LOCAL  AND  PERSONAL  ACTS, 
Declared  putdic,  and  to  U  judicially  noticed, 
2  &  3  Vict. 

r  1.  An  act  to  amend  the  several  acts  relating 
to  the  Preston  and  Wyre  railway  and  harbour 
company. 

3.  An  act  for  effecting  improvements  in  the 
streets  and  other  places  within  and  contiguous 
to  the  town  of  Manchester. 

3.  An  act  for  incorporating  "  the  Preston 
Gas  Light  Company,"  and  for  belter  lighting 
with  gas  or  otherwise  the  parliamentary  bo- 
rough of  Preston,  and  the  townships  and 
places  therein  mentioned,  in  the  county  of 
Lancaster. 

4.  Au  act  for  repairing  the  road  from  Epsom 
to  Tooting,  and  other  roads  cominunicatiug 
therewith,  all  in  the  county  of  Surrey. 

6.  An  act  for  enabling  the  general  cemetery 
company  to  raise  a  further  sum  of  money ; 
and  for  amending  the  act  relating  to  the  said 

6.  An  act  for  the  better  lighting  and  sup- 
plying the  borough  of  Newark  in  the  county 
of* Nottingham,  and  the  neighbourhood  thereof 
with  gas. 

:,7.  An  act  for  lighting  with  gas  the  town  of 
Itolmfirth  and  the  neighbourhood  thereof,  in 
the  west  riding  of  the  county  of  York. 


8.  An  act  for  providir.g  a  market  place,  and 
for  regnf.rring  the  markets  and  fnirs,  in  the 
town  and  borough  of  Bury  in  the  county  pala- 
tine of  Lancaster. 

9.  An  act  to  amend  an  act  of  the  seventh 
and  eighth  of  King  George  the  Fourth,  for 
building  a  new  gaol  for  the  town  of  Cambridge, 
and  for  making  further  provision  for  payment 
of  creditors  under  the  said  act. 

10.  An  act  for  the  mor»*  effectual  drainage 
of  certain  lands  called  the  Fen  and  Dales  of 
Timberland  and  Tin  berland  Thorpe,  in  the 
parish  of  Timberland  in  the  county  of  Lincoln. 

11.  An  act  to  enable  the  Rhymney  Iron 
Company  to  erect  and  endow  a  church  in  the 
parish  of  Bedwelty  in  the  county  of  Mon- 
mouth. 

12.  An  act  for  making  a  turnpike  road 
from  the  town  of  Redruih  in  the  county  of 
Cornwall  to  and  through  the  village  of  Hayle 
in  the  parish  of  Phillack  in  the  same  county. 

13.  An  act  for  repairing  the  road  from 
Cotton  End  near  the  Town  of  Northampton  to 
Newport  Pagtiel  in  the  county  of  Buck- 
ingham. 

14.  An  act  to  extend,  alter,  and  amend  the 
powers  and  provisions  of  an  act  passed  in  the 
seventh  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  relating  to  the  New 
Cross  Turnpike  Roads  in  the  counties  of  Kent 
and  Surrey. 

15.  An  act  for  repairing  and  maintaining 
the  road  from  Worksop  to  the  turnpike  road 
at  Kelham.  and  from  Debdale  Hill  to  the  Great 
Nothern  Road  at  South  Muskham,  in  the 
county  of  Nottingham. 

16  An  act  for  extending,  improving,  re- 
gulating, and  managing  the  Harbour  of  the 
Roval  Burgh  of  Aberbrothwick  in  the  county 
of  Forfar. 

17.  An  act  for  discharging  the  inhabitants 
of  the  manor  of  Leeds  in  the  county  of  York 
from  the  custom  of  grinding  corn,  grain  and 
malt  at  certain  water  cornmills  in  the  said  ma- 
nor ;  and  for  making  compensation  to  the 
proprietor  of  the  said  mills. 

18.  An  act  to  amend  and  enlarge  the  powers 
and  provisions  of  the  several  acts  relating  to 
the  London  aud  Croydon  Railway. 

19.  An  act  for  granting  further  powers  to 
the  London  and  Greenwich  Railway  Company. 

20.  An  act  for  more  effectually  repairing 
and  maintaining  the  road  from  Pad brook 
Bridge  in  the  parish  of  Cullompton  to  Hazel- 
Stone  in  the  parish  of  Broadcast,  all  in  the 
county  of  Devon. 

21.  An  act  to  alter,  amend,  and  enlarge  the 
powers  and  provisions  of  two  several  acts  of 
the  eleventh  year  of  the  reign  of  King  George 
the  Fourth  and  first  year  of  the  reign  of  King 
William  the  Fourth,  and  fourth  and  fifth  year 
of  the  reign  of  King  William  the  Fourth,  for 
improving  the  port  and  harbour  of  Perth,  and 
the  navigation  of  the  river  Tay  to  the  said  city. 

22.  An  act  for  more  effectually  repairing 
and  improving  the  road  from  Wearoiouth 
Bridge  to  Tyne  Bridge,  with  a  branch  from  the 
said  road  to  the  town  of  South  Shields,  all  in 
the  county  of  Durham. 
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23.  An  act  for  repairing  and  maintaining 
the  road  from  the  town  of  Rugby  to  the 
borough  of  Warwick,  all  in  the  county  of  War- 
wick. 

24.  An  act  to  consolidate,  amend,  enlarge,  i 
and  extend  the  powers  and  provisions  of  two 
ucts  of  King  George  the  Third,  for  better 
supplying  the  town  and  neighbourhood  of 
Rochdale  with  water. 

25  An  act  for  enabling  the  Cheltenham 
Waterworks  Company  to  enlarge  and  extend 
their  works,  and  for  amending  the  act  relating 
thereto. 

26.  An  act  for  enabling  the  company  of 
proprietors  of  the  Herefordshire  and  Glouces- 
tershire canal  navigation  to  raise  a  further  sum 
of  money,  and  for  amending  the  acts  relating 
thereto. 

27-  An  act  to  amend  the  acts  relating  to 
"  the  Great  Western  Railway  and  to  raise 
a  further  sum  of  money  for  the  purpose,  of  the 
said  undertaking. 

28.  An  act  to  amend  the  acts  relating  to  the 
London  and  Southampton  Railway  Company, 
hereafter  to  be  called  "  the  London  and  South- 
western Railway  Company,"  and  to  make  a 
Branch  Railway  to  the  Port  of  Portsmouth. 

29.  An  act  for  repairing,  improving,  and 
maintaining  the  roads  from  Clitliero,  through 
Whallcy,  to  Blackburn  and  Alellor  Brook  in 
the  county  palatine  of  Lancaster,  and  for  ma- 
king a  new  piece  of  road  to  communicate 
therewith. 

30.  An  act  for  making  a  turnpike  road  from 
Morville  to  Shipton.  with  a  branch  to  Brocton, 
and  another  hrunch  from  Brocton  to  Easthopc's 
Cross,  all  in  the  county  of  Salop. 

31.  An  act  for  repairing,  improving,  and 
maintaining  the  roads  from  Bury,  through 
Haslingden,  to  Blackburn  and  Whalley,  and 
other  ro  tds  communicating  therewith,  in  the 
county  palatine  of  Lancaster. 

32.  An  act  for  repairing  and  maintaining  the 
road  from  Leeds  through  Harewood,  to  the 
South-west  corner  of  the  inclosures  of  IL-rrow- 
gate  in  the  west-riding  of  the  county  of  York. 

33.  An  act  for  repairing  the  road  from  Do- 
ver in  the  county  of  Kent,  through  Deal,  to 
Sandwich  in  the  said  county. 

[To  be  continued.] 
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Haxts  Gbftnrrnor'rf  (Court. 

COSTS. — NEXT  OF  KIN. 

In  a  suit  for  the  administration  of  an  intestate's 
estate,  some  of  his  next  of  kin,  not  parties 
to  the  cause,  went  before  the  Master  under 
the  usual  decree,  and  proved  their  pedigree 
and  title;  Held,  that  they  were  entitled  to 
their  costs  out  of  the  estate. 

Sir  Charles  Wetherell  moved  in  behalf  of 
certain  next  of  kin  of  an  intestate,  that  their 
costs  of  proving  their  pedigree  and  title  as 
next  of  kin  heforc  the  Master  may  be  allowed 
to  them  out  of  the  intestate's  estate.  This  was 


an  administration  suit,  and  a  decree  of  refer- 
ence to  the  Master  to  make  the  usual  inquiries 
was  made,  whereupon  the  parties  on  whose 
behalf  this  motion  was  made  went  in  before 
the  Master,  and  proved  themselves  to  be  next 
of  kin  to  the  intestate.  Having  done  so  thev 
were  entitled  to  their  costs  as  well  as  if  they 
were  parties  to  the  cause.    Bennett  v.  fVo«d.+ 

Mr.  Wakefield,  for  some  of  the  next  of  kin 
who  were  panies  to  the  cause,  opposed  the 
motion,  and  contended  that  next  of  kin,  not 
parties  to  the  cause,  must  establish  their  pur- 
pose at  their  own  expence.    fVaite  v.  fPaite.h 

Mr.  Richards,  Mr.  Smithe,  Mr.  Webster,  and 
other  counsel  for  different  parties  in  the  same 
interest,  joined  the  opposition  to  the  motion. 

The  Lord  Chancellor  said  he  would  allow 
the  costs.  It  would  be  very  inconvenient  to 
make  a  rule  that  all  the  next  of  kin  should  be 
parties  to  the  cause,  in  which  case  they  would 
all  be,  no  doubt,  entitled  to  their  costs  out  of 
the  intestate's  estate.  The  jbest  course  would 
be  to  follow  the  rule  of  costs  of  next  of  kin 
parties  to  the  cause,  and  give  the  other  next  of 
kin  not  parties,  having  established  their  title, 
their  costs  of  doing  so  as  well  as  if  they  were 
parties. 

Hutchinson  v.  Freeman,  Sittings  at  Lincoln's 
Inn.   July  20th,  1839. 

* 

©tec  Chancellor'*  Court. 

DONATIO  MORTIS  CAUSA. — TRUST. — 
JURISDICTION. 

A.  delivered  a  box  to  B.  in  1337»  saying,  "  at 
my  death,  get  the  key  from  C.  out  of  the 
iron  chest,  and  if  C.  does  not  give  it,  break 
the  bow ;  it  contains  money  tyc,  it  is  for 
yourself  after  I  am  gone,  but  I  shall  want 
it  from  you  every  three  months  while  f  lire.1* 
A.  had  the  bow  sometimes  from  B.  and  re- 
turned it  to  her.  On  his  death  in  1838, 
she  broke  the  bow,  C.  refusing  to  give  the 
key,  and  found  a  bill  of  exchange,  payable 
to  A.  or  bearer.  Held  in  demurrer  to  \i.'s 
bill  against  C,  and  the  drawer  of  the  hill 
of  exchange,  that  the  delivery  of  the  box 
was  not  a  donatio  mortis  causa,  nor  such  a 
trust  as  the  court  would  enforce. 

Mr.  John  Dobrcc,  a  retired  Silversmith 
lived  at  Brixton  in  183/,  and  up  to  his  death 
in  1838.  He  was  a  widower,  having  a  son  ami 
daughter,  but  they  did  not  live  with  him. 
Among  his  friends  he  reckoned  the  plaintiff, 
Charlotte  Reddel,  and  her  sister,  Alison  Kyle 
Riddel,  both  of  whom  lived  in  or  near  Brixton. 
About  September  1837,  Mr.  Dobrce  through 
the  defendant,  Mr.  Vaughan,  who  had  been  his 
partner,  and  owed  him  some  money,  got  a 
small  cash  box  made  with  a  Bramah  lock  to  it, 
and  a  bone  label  attached  to  the  key,  with  the 
pi  lintilf's  name  upon  it.  On  the  lUlh  of  Sep- 
tember 1837,  he  delivered  the  box  to  the  plain-  , 
tiff,  using  these  words,  '*  at  my  death  go  to  my 
son,  and  ask  him  for  the  key,  which  will  be 
found  in  the  iron  chest;  if  he  will  not  give  it 
up,  take  the  box  to  Mr.  Vaughan,  and  he  will 

a  7  Sim.  522.  b  6  Madd.  110. 
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break  it  open ;  it  contains  money,  take  care  of 
it,  it  will  make  hundreds  difference  to  you  ;  it 
is  for  yourself  and  your  sister,  and  entirety  at 
your  disposal  after  I  am  gone,  hot  I  shall  want 
it  from  you  every  three  months  while  I  live." 
The  plaintiff  then  did  not  exactly  know  the 
contents  of  the  box,  and  upou  Mr.  Vaughan 
asking  bcr  afterwards,  did  she  not  wish  to 
know  what  the  old  gentleman  had  left  her,  she 
declined  making  any  inquiry  upon  the  subject. 
In  December  183/,  Mr.  Dobree  called  upon  the 
plaintiff  in  his  carriage,  on  bis  way  to  town, 
and  took  the  box  with  him,  and  brought  it  back 
to  her  the  same  day.    In  March  1838,  he 
called  aguiu,  aud  left  word  for  her  to  bring  the 
box  to  his  house,  which  she  did,  and  a  few  days 
after  the  box  was  returned.  On  the  1st  of  June 
1838,  Mr.  Dobree  died,  having  made  a  will, 
by  which  he  left  the  iron  chest  to  his  son,  the 
defendant,  John  Robert  Dobree,  his  residuary 
legatee.    The  plaiutitf  applied  to  him  for  the 
key,  which  he  refused  to  give  up.  The  plaintiff 
had  then  the  box  broken  open,  when  within  it 
were  found  two  envelopes,  one  directed  to  the 
plaintiff,  containing  the  defendant  Vaughau's 
draft  ou  Random  &  Co.,  for  500/.,  payable  to 
John  Dobree,  or  bearer  ;  the  other  a  similar 
draft  for  200/.,  for  the  plaintiff 's  s'i9ter,  and 
both  dated  London,  April  2,  1838.    The  drafts 
were  presented,  but  payment  refused,  and  the 
plaintiff  thereupon  filed  her  bill  against  Mr. 
Vaughan,  the  maker,  and  against  the  residuary 
legatee,  for  payment  of  the  drafts.    The  bill 
alleged  that  the  two  drafts  which  were  found 
in  the  box,  were  put  in  place  of  two  similar 
drafts  which  were  iu  the  box  when  it  was  first 
delivered  to  the  plaintiff,  aud  it  charged  that 
the  defendants  now  pretended  that  the  drafts 
were  illegal,  as  they  were  really  made  at  Brix- 
ton, on  the  nr»t  of  April  which  was  a  Sunday, 
and  that  they  could  not  therefore  be  sued  upon 
at  law.   The  bill  contained  allegations,  that  if 
that  were  the  case  it  wax  owing  to  a  fraudulent 
scheme  on  the  part  of  the  defendant's  to  cheat 
the  testator's  intention  to  provide  for  the 
plaintiff  and  her  sister,  of  which  intention  the 
defendants  had  been  informed  by  the  testator. 
The  defendants  demurred  to  the  bill. 
Mr.  Jacob,  iu  support  of  the  demurrer,  con- 
tended that  the  bill  did  not  show  anything  like 
a  donatio  mortis  causa,  which  was  the  case  set 
up  by  the  bill. 

Mr.  Knight  Bruce  supported  the  bill. 
The  Pice  Chancellor  said  he  did  not  thiuk 
there  was  any  donatio  mortis  causa,  or  anything 
like  it,  iu  the  case.  It  was  nothing  more  than 
a  gift  of  what  might  happen  to  be  in  the  box 
at  the  lime  of  Mr.  Dobree's  death,  always 
however  liable  to  be  recalled.  His  Honor  read 
the  paragraph  in  the  will  as  already  stated, 
which  described  the  mode  in  which  the  box 
was  first  delivered,  and  the  subsequent  de- 
liveries which  were  all  of  the  same  kind.  His 
Honor  thought  the  testator  all  along  meant  to 
retain  complete  dominion  over  the  box.  It 
was  a  mere  accident  that  Mr.  Dobree  died  so 
short  a  time  after  the  last  delivery,  and  that 
could  not  alter  the  very  nature  and  constitu- 
tion of  the  case.    At  the  utmost  the  plaintiff 


held  the  box  upon  trust  for  the  testator,  and 
if  not  in  favour  of  himself,  then  for  the  holder; 
but  that  was  not  a  trust  the  Court  could  enter- 
tain jurisdiction  of.  The  demurrers  were  al- 
lowed. 

Heddel  v.  Dobree  and  Paughan.  Sittings  at 
Lincoln's  Inn  after  Trinity  Term,  1839. 


Ourm'tf  iJcnrf). 
[Before  the  Four  Judges.] 

LIBEL. — PRIVILEGE  OF  PARLIAMENT. 

{Concluded  Jrom  p.  462.1 
That  parliament  enjoys  privileges  of  the  most 
important  character,  no  one  can  doubt.  Some 
are  common  to  both  Houses;  some  are  peculiar 
to  each ;  all  are  essential  to  the  discharge  of 
their  functions.     If  they  were  not  the  fruit  of 
deliberation  in  the  Aula  regia,  they  rest  on  the 
strouger  ground  of  a  necessity,  which  became 
apparent  at  least  as  soon  as  the  two  Houses 
took  their  present  position  in  the  state.  Thus 
the  privilege  of  having  their  debates  unques- 
tioned, though  denied  when  the  members  be- 
gan to  speak  their  minds  freely  in  the  time  of 
Queen  Elizabeth,  and  punished  in  its  exercise 
both  by  that  Princess  and  her  two  successors, 
was  toon  clearly  perceived  to  be  indispensable, 
and  was  therefore  universally  acknowledged. 
By  consequence  whatever  is  done  within  the 
walls  of  either  assembly  must  pass  unquestioned 
in  any  other  place.  For  speeches  made  in  par- 
liament by  a  member  to  the  prejudice  of  any 
other  person,  or  hazardous  to  the  public  peace, 
that  member  enjoys  complete  impunity.  For 
any  paper  signed  by  the  Speaker  by  order  of 
the  House,  though"  to  the  last  degree  calum- 
nious, or  even  if  it  brought  personal  sufferings 
upon  individuals,  the  Speaker  cannot  be  ar- 
raigned in  a  Court  of  Justice  ;  but  if  the  ca- 
lumnious or  inflainatory  speeches  should  be 
reported  and  published',  the  law  will  attach 
responsibility  on  the  publisher ;  so,  if  the 
speaker  by  the  authority  of  the  House  order 
an  illegal  act,  though  that  authority  shall  ex- 
empt him  from  question,  his  order  shall  no 
more  justify  the  person  who  executed  it  than 
King  Charles's  wan  rant  for  levying  ship  money 
could  justify  his  revenue  officer. 

The  privilege  of  committing  for  contempt 
is  inherent  in  every  deliberative  body  invested 
with  authority  by  the  constitution.  But  how- 
ever flagrant  the  contempt,  the  House  of 
Commons  can  only  commit  till  the  end  of  the 
existing  se-sion.  On  the  day  after  its  termi- 
nation 'every  judge  in  Westminster  Hall  would 
be  bound  to  discharge  the  offender  by  habeas 
corpus.  Nothing  is  more  undoubted  than  the 
exclusive  privilege  of  the  people's  representa- 
tives, in  respect  to  the  grants  of  money  and  the 
imposition  of  taxes.  But  if  their  care  of  a 
branch  of  the  revenue,  should  induce  a  vote 
that  their  messenger  should  forcibly  enter  and 
inspect;  the  cellars  of  all  residents  in  London 
possessing  more  than  a  certain  income,  and  if 
some  citizen  should  bring  an  action  of  trespass, 
has  any  lawyer  yet  said  that  the  speaker's  war- 
rant would  justify  the  breaking  and  enleriug? 
The  Commons  of  Eu^land  are  not  invested 
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with  morfc  of  pow  er  and  dignity  by  their  legis- 
lative character  than  by  that  which  they  beur  us 
the  grand  inquest  of  the  nntioji.  Alt  the  pri- 
vileges that  can  be  require  I  for  tlie  energetic 
discharge  of  th<*  duties  inherent  in  that  high 
trust  are  conceded  without  a  murrtiur  or  a 
doubt.  But  if,  on  a  resolution  of  guilt,  voted 
by  themselves,  this  grand  inquest  should  not 
accuse  but  condemn, — should  mistake  the  right 
to  initiate  a  charge  for  the  privilege  of  passing 
sentence  and  awarding  execution,— will  it  be 
denied  that  their  agent  would  incur  the  guilt 
of  murder? 

Examples  might  be  multiplied  without  limit, 
but  the  examples  are  said  to  be  abuses,  and  to 
prove  nothing  against  the  use.  It  is  also 
urged  that  abuses  ure  not  to  he  presumed ; 
but  1  answer,  that  cases  of  abuse  must  be  pre- 
sumed to  tot  the  truth  of  the  principle  now 
under  discussion.  After  going  through  all 
the  cases  on  both  sides,  his  Lordship  con- 
tinued,— In  truth  no  practical  difference  can 
be  drawn  between  the  right  to  sanction  all 
things  under  the  name  of  privilege,  and  the 
right  to  sanction  all  things  whatever  l>y  merely 
ordering  them  to  be  done.    The  second  pro- 

Fosition  differs  from  the  first  in  words  only, 
n  both  cases,  the  law  would  be  superseded  by 
one  assembly,  and  however  dignified  and  re- 
spectable that  body,  and  however  superior  to 
all  temptations  of  abusing  its  power,  the  power 
claimed  is  arbitrary  and  irresponsible  in  itself, 
the  most  dangerous  and  intolerable  of  all 
abuses.  Before  1  finally  take  leave  of  this 
head  of  the  argument,  1  will  dispose  of  the 
notion  that  the  House  of  Commons  is  a  sepa- 
rate Court,  having  exclusive  jurisdiction  over 
the  subject-matter  on  which  for  that  reason  its 
adjudication  must  be  final.  The  argument 
placed  the  house  herein  on  a  level  with  the 
Spiritual  Court  and  the  Court  of  Admiralty. 
Adopting  this  aualogy,  it  appears  to  me  to  de- 
stroy the  defence  attempted  to  the  preseut 
action.  Where  the  subject-mutter  falls  within 
their  jurisdiction,  no  doubt  we  cannot  ques- 
tion their  judgment,  but  we  are  now  inquiring 
whether  the  subject-matter  does  fall  within 
the  jurisdiction  of  the  Hou.-e  of  Commons.  It 
is  contended  that  they  can  bring  it  within 
their  jurisdiciion  by  declaring  it  so.  To  this 
claim,  as  arising  from  their  privileges,  I  have 
already  stated  my  answer.  It  is  perfectly 
cle.ir  that  none  of  these  Courts  could  give 
itself  jurisdiction  by  adjudging  itself  entitled 
to  enjoy  it. 

I  now  come  to  the  question  whether  this 
privilege  of  publication  exists.  The  plea 
states  the  resolution  of  the  House  that  all 
parliamentary  reports  printed  for  the  use  of 
the  House  should  he  sold  to  the  public,  and 
that  these  several  papers  were  ordered  to  be 
printed,  not,  however,  stating  that  they  were 
priuted  for  the  use  of  the  House.  But  passing 
over  all  minor  objections,  I  assume  that  the 
defendant  has  properly  pleaded  u  claim  on 
the  part  of  the  House  to  authorise  the  indis- 
criminate publication  and  sate  of  all  such 
papers  as  the  House  may  order  to  be  printed 
for  the  use  of  its  members.   The  Attorney 


General  insists  that  we1  mu6t  not  enter  on  this 
enquiry,  hut  must  merely  record  the  judg orient 
of  the  Superior  Court,  and  register  the  edict 
which  the  plea  brings  to  our  knowledge,''  But 
having  convinced  myself  that  the  mere  'under 
of  the  House  will  not  justify  an  act  otherwise 
illegal,  and  that  the  simple  dcdaratrotf  tiiat 
that  order  is  made  in  exercise  of  a  prrriWfre 
does  not  prove  that  privilege,  it  is 'no  longer 
optional  with  me  to  decline  or  accept  <<he 
office  of  deciding  whether  such  a  privilege  is 
good  in  law.  <         *•<[  ', 

In  the  first  place  I  must  observe  that  the. bet 
of  selling  does  not  give  the  plaintiff  ariy  Addi- 
tional ground  of  action.   The  injury^  pre- 
cisely the  same,  whether  the  publication  be  for 
money  or  not    But  the  direction  to  sell  is 
highly  important  in  this  respect,  that  public 
sale  necessarily  imports  indiscriminate  publi- 
cation beyond  recal  or  control,  and  holds  out 
the  same'  authority  as  a  protection  to  every 
subordinate  vendor  who  by  purchase  from 
their  printer  and  bookseller  is,  like  him,  doing 
no  more  than  giving  effect  to  the  order  of 
the  House.    It  is  fit  to  remark,  that  the  defa- 
matory matter  lias  do  bearing  on  any  question 
in   Parliament,  or  that  could   arise  there. 
Whether  the  hook  found  in  the  possession  of 
a  prisoner  in  Newgate  was  obscene  or  decent, 
(  can  have  no  influence  in  determining)  how 
'  prisons  can  best  be  regulated;  still  less  eottld 
I  the  irrelevant  issue  whether  it  was  published, 
j  The  most  advisable  course  of  legislation  .«>n 
{  the  subject  is  wholly  unconnected  with  those 
facts.   And  if  the  ascertainment  of  theui  hy 
the  House  was  a  thing  indifferent,  still  less 
could  the  publication  of  them  to  the  world 
answer  any  one  parliamentary  purpose.  The 
proof  of  this  privilege  was  grounded  on  three 
principles — necessity,  practice,  and  universal 
acquiescence.    If  the  necessity  can  he  made 
out,  no  more  need  be  said.  It  is  the  foundation 
of  every  privilege  of  Parliament,  and  justifies 
all  that  it  requires.    But  the  promise  ho  pro- 
duce that  proof  ended  in  complete  disappoint- 
ment. It  consisted  altogether  in  first  adopting 
the  doctrine  that  printing  for  the  use  of>  the 
members  is  lawful,  and  then  in  rejecting  the 
limitation  which  restricts  it  to  their  use.  One 
ground  for  the  necessity  of  publishing  for  dale 
all  the  papers  printed  by  the  House  of  Com- 
mons, was  that  members  might  be  able  to 
justify  themselves  to  their  constituents  when 
their  conduct  in  Parliament  is  arraigned,  ap- 
pealing to  documents  printed  hy  authority  of 
the  House.    That  is  precisely  the  principle 
denied  and  condemned  by  Lord  Ellentmntngk 
and  the  Court  in  Rex  v.  Creevyi*  and,  indeed 
it  is  scarcely  possible  for  ingenuity  to  fancy  a 
case  in  which  a  member  accused  of  any  mis- 
conduct in  his  trust  should  be  able  to  vindicate 
himself  by  resorting  to  such  documents.  Then 
as  to  the  "practice,  no  vestiges  of  it  are  tracked 
to  a  period  earlier  than  1M0,  a  fact  wfiich 
disproves  the  antiquity  of  the  privilege,  and  its 
necessity ;  for  no  such  necessity  was-  thought 
of  till  one  of  the  three  estates  began  to  struggle 
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against  the  other  two  for  an  ascendancy,  which 
reduced  them  to  nothing.  The  practice  of  a 
rutin*  power  in  the  state  is  but  a  feeble  proof 
df  its  legality.  A  practice  had  existed  with  re- 
gard to  ship  money  and  to  general  warrants,  but 
when  respectively  brought  by  H  map  den  and 
Wilkes  to  the  test  of  a  legal  enquiry  they  were 
found  to  be  incapable  of  being  supported  as 
legal.  This  too  is  the  answer  to  the  argument 
-  as  to  the  alleged  acquiescence. 

Upon  the  whole  case  1  am  of  opinion  that 
the  defence  pleaded  is  uo  defence  inlaw,  and 
that  our  judgment  must  be  for  the  plaintiff  on 
this  demurrer. 

Mr.  Justice  Littledale  expressed  his  concur- 
rence with  Lord  Oenntan  in  a  judgment  of 
considerable  lensth  and  elaborateness. 

Mr.  Justice  Patteson  also  concurred.  In  the 
course  of  his  judgment  he  said,  I  admit  that 
the  House  of  Commons,  being  one  branch  of 
the  legislature,  to  which  legislature  belongs 
the  making  of  laws,  is  superior  in  dignity  to 
the  courts  of  law,  to  whom  it  belongs  to  carry 
those  laws  into  effect ;  and  in  so  doing,  of 
necessity,  to  interpret  and  ascertain  their  mean- 
ing. It  is  superior  also  in  this,  that  it  is  the 
grand  inquest  of  the  nation,  and  may  enquire 
into  all  alleged  abuses  and  misconduct  in  any 
quarter,  of  course  in  the  courts  of  law  or  any 
of  the  members  of  them.  But  it  cannot  of 
itself  correct  or  puuish  any  such  abuses  or 
misconduct.  It  can  but  accuse  or  institute 
proceedings  against  the  supposed  delinquents, 
tat  some  court  of  law,  or  conjointly  with  the 
other  branches  of  the  legislature,  may  remedy 
the  mischief  by  a  new  law.  With  respect  to 
the  interpretation  and  declaration  of  what  is 
the  existing  law,  the  House  of  Lords  is  doubt. 
l*!ss  a  Superior  court  to  the  courts  of  law. 
And  those  courts  are  bound  by  a  decisiou  of 
the  House  of  Lords,  expressed  judicially  upon 
a  writ  of  error  or  appeal  in  an  action  at  law, 
or  in  a  suit  in  equity.  But  I  deny  that  a  mere 
resolution  of  the  House  of  Lords,  or  even  a  de- 
cision  of  that  House  in  a  suit  originally  brought 
there,  would  be  binding  upon  the  Courts  of  law, 
even  if  accompanied  by  a  resolution  that  the 
House  bad  power  to  entertain  original  suits  : 
much  less  can  a  resolution  of  the  House  of 
Commons,  which  is  not  a  Court  of  Judicature 
for  the  decision  of  any  question  cither  of  law 
or  fact  between  litigant  parties  except  in  regard 
to  the  election  of  its  members,  be  binding  upon 
,  the  Courts  of  Law.  And  it  should  be  observed 
that  in  making  this  resolution  the  House  of 
Commons  was  not  acting  as  a  Court  legislative 
judicial,  or  inquisitorial.  It  seems  to  me, 
therefore,  that  the  superiority  of  the  House  of 
Commons  has  really  nothing  to  do  with  the 
question.  When  referring  to  that  part  of  the 
argument  in  which  the  question  was  put  as  to 
what  was  to  be  done  with  the  papers  that  had 
in  the  course  of  his  being  a  member  of  the 
House  come  into  the  possession  of  any  indivi- 
dual, and  was  in  his  possession  at  the  time  of 
his  death  or  resignation,  his  Lordship  said, 
The  answer  is  obvious :  the  copy  of  sach  defa- 
matory matter  ought  to  be  destroyed,  as  it  can 
no  longer  be  used  for  the  purpose  for  which  it 
was  intended. 


His,  Lordship  then  continued. — It  is  said  to 
be  necessary,  iu  order  to  obtain  the  requisite 
information  for  the  members  iu  any  legislative 
or  inquisitorial  measure.  This  ground  is  not 
tenable.  The  House  is  armed  with  ample 
power  to  send  for  all  persons  who  can  give 
information,  either  before  a  Committ  e,  or  at 
the  bar  of  the  House.  It  can  never  be  neces- 
sary to  sell  indiscriminately  to  every  body,  in 
order  to  take  the  chance  of  some  person  volun- 
teering information  to  the  House.  Will  it  be 
said  thut  any  one  ever  did  volunteer  informa- 
tion in  consequence  of  such  publication  by  the 
House,  or  that  the  House  ever  waited  and 
paused  in  its  deliberations,  or  its  votes,  in 
order  to  see  whether  any  one  would  so  volun- 
teer. It  is  not  pretended  that  such  has  been 
the  fact.  Whether  any  individual  member 
might  or  might  not  be  justified  in  communi- 
cating to  some  person  out  of  the  House,  defa- 
matory matter  printed  for  the  use  of  the  House, 
I  cannot  pretend  to  say.  Probably  upon  any 
such  question  arising,  the  decision  will  lie  with 
a  jury,  but  1  would  by  no  means  bind  myself 
to  any  opinion  on  that  subject.  Tuis  is  the 
case  of  an  open  sale  to  all  who  choose  to  buy, 
not  justified  by  any  peculiar  circumstances 
attending  this  case  above  others. 

Where  there  is  the  necessity  for  this  power,  pri- 
vileges— that  is,  immunities  and  safeguards* — 
are  uecessary  for  the  protection  of  the  House 
of  Commons  in  the  exercise  of  its  high  func- 
tions. All  persons  ought  to  desire  to  preserve 
to  the  House  all  privileges  which  may  be  ne- 
cessary for  the  exercise  of  those  functions,  and 
to  place  the  most  implicit  confidence  in  their 
representatives  as  to  the  due  exercise  of  those 
privileges.  But  power,  and  especially  the 
power  of  invading  the  rights  of  others,  is  a 
very  different  thing — it  is  to  be  regarded  with 
jealousy,  and  unless  its  legality  is  clearly  esta- 
blished, those  who  act  under  it  must  be  answer- 
able lor  the  consequences.  The  onus  of  shew- 
ing the  existence  and  the  legality  of  the  power 
now  claimed  lies  on  the  defendant.  This  has 
not  been  done,  and  I  am  therefore  of  opinion 
that  the  plaintiff  is  entitled  to  judgment. 

Mr.  Justice  Coleridge  concurred — Referring 
to  the  distinction  taken  by  Mr.  Justice  Patte- 
»/n,  he  said,  1  apprehend  that  the  question  of 
privilege  arises  directly  wherever  the  House 
lias  adjudicated  upon  the  very  fact  between 
the  parlies,  and  there  only.  Wherever  this 
appears,  and  the  case  may  be  one  of  privilege, 
no  Court  ought  to  enquire  whether  the  House 
has  adjudicated  properly  or  not;  but  whether 
directly  arising  or  not,  a  Court  of  Law,  I  con- 
ceive, must  take  notice  of  the  distinction  be- 
tween privilege  and  power,  and  where  the  act 
has  not  been  done  within  the  House  (for  of  no 
act  there  done  can  any  tribuual,  iu  my  opinion, 
take  cognizance  but  the  House  itself)  and  is 
clearly  of  a  nature  transcending  the  legal  limits 
of  privilege,  it  will  proceed  against  the  doer  as 
a  transgressor  of  the  law.  His  Lordship  also 
denied  the  privilege  to  be  claimed  rightfully, 
on  the  ground  of  the  necessity  of  the  House 
giving  instruction  to  the  public  upon  public 
matters,  observing  that  this  argument  could 
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not  be  used  for  a  body  whose  most  undoubted 
and  exercised  privilege  was  that  of  excluding 
8tiani»eis  from  its . debates. 

Judgment  for  lha  plaintiff.  —  StocMal*  v. 
H>iHsardt  T.  T.  1839.    Q.  li  1\  J. 


Common  #lratf. 

ENTERING  VERDICT  DISTRIBUTIVE  LY. 

7/j  «/i  action  of  trespass  <ju.  cl.  fr.  //if  defen- 
dant set  up  a  general  rig  ht  to  cross  the  land 
at  all  times,  and  for  all  purposes.  TJicjury 
found  a  limited  right  at  certain  times  and 
for  certain  purposes  only  :  Held,  that  the 
finding  could  not  be  entered  distributively 
under  the  new  rules. 

Stephen,  Serjt.,  B.  Andrews  and  Palmer, 
shewed  cause  against  a  rule  obtained  by  Kelly 
for  entering  up  a  verdict  in  this  case  under 
the  following  circumstances  : — It  was  an  action 
of  trespass  yuare  clausum  f regit.    I  he  defen- 
dant pleaded,  first,  Not  Guilty;  and  secondly, 
a  general  right  of  way  by  prescription  over  the 
land,  in  respect  of  the  defendant's  ownership 
of  a  certain  wood,  called  King's  Hall  Wood, 
at  all  times,  with  carts,  carriages,  and  horses. 
The  cause  was  tried  before  l.'uthd-ile,  J.,  at 
the  Suffolk  Summer  Assizes,  and  the  jury 
found  a  verdict  for  the  plaintiff  on  the  first 
issue,  and  also  upon  two  others,  upon  which 
no  point  now  arose;  und  as  to  the  second  issue 
they  found  a  limited  right  of  way  for  the  de- 
fendant, at  particular  times  of  the  year  and  for 
particular  purposes.    The  plain  tin"  therefore 
contended  that  this  was  a  substantial  finding 
in  his  favour,  while  the  defendant  urged  that 
he  was,  at  all  events,  entitled  to  have  the  ver- 
dict entered  distributively  for  him  under  the 
new  rules.    Littledale,  J.,  took  the  verdict 
from  the  jury,  and  the  present  rule  was  in  con- 
sequence obtained,  in  order  that  its  effect 
might  be  determined.    It  was  now  urged  that 
the  verdict  was  a  general  finding  for  the  de- 
fendant, and  that  he  was  entitled  to  have  it 
entered  accordingly.    It  allirmed  the  general 
subject  of  the  plea,  viz.  the  right  of  way,  and 
although  there  was  no  proof  that  the  particular 
trespass  alleged  was  committed  in  the  exercise 
of  that  right,  yet  it  would  be  justified  by  it, 
for  in  all  cases  where  there  appeared  to  be 
variance  between  the  prescription  alleged  and 
that  found,  it  went  to  the  merits.    The  proof 
given,  at  all  events,  shewed  that  the  plaintiff 
had  no  right  of  action.    [Per  Curiam. — The 
defendant  cannot  succeed  on  that  argument ; 
otherwise  it  would  always  appear  that  the  de- 
fendant had  substantiated  a  more  general  right 
than  that  found.]    The  cases  of  Tapley  v. 
ffainwright,  5  li.  &  A.  395;  Bar  ring  ton  v. 
Burrington,  Cro.  Eliz.  15/ ;  Morelon  v.  fFood, 
4  T.  It.  157;  Ballard  v.  Dyson,  I  Taunt.  279; 
and  Cowling  v.  Higginson,  4  M.  &  IV.  256, 
were  referred  to.    It  was  then  contended  that 
the  plea  might  be  taken  distributively  {Knight 
v.  fVoone,  3  Bing.  N.  C.  296),  and  urged  that 
upon  the  construction  to  be  put  upon  the  rules 
of  H.  T.  4W.4,  ss.  4,  5,  &  6,  this  might  be 
done.    It  would  not  be  any  hardship  on  the 
plaintiff  who  might  have  new  assigned. 


urged  that  the  case  of  Drewell  v.  Toicler,  3  li. 
&  A.  735,  was  decisive  on  the  first  point, 
t'ftun  Jhe  othjBr  questw%dMic  verdict  could 
only  l|$c$cre&  d isf$lw veV.when  something 
was  fwind  By  the  jury  which  wa9  alleged  in 
the  plea.  Here,  however,  the  limited  right 
found  was  not  attended  to  at  all.  It  would  be 
necessary  to  amend  the  record  before  the  ver- 
dict could  be  entered  as  it  was  contended  it 
should  be. 

Per  Curiam. — This  is  a  general  plea  claim- 
ing a  general  right  of  way  for  all  purposes  and 
at  all  times.  The  jury  have  found  only  a 
limited  right,  aud  I  think  that  we  cannot 
enter  the  verdict  as  it  is  desired  by  the  defen- 
dant. We  might  enter  it  distributively,  in- 
deed, if  the  effect  of  doing  so  were  to  limit 
und  restrain  what  is  ou  the  record,  but  it 
would  not  be  so;  but,  on  the  contrary,  it 
would  be  to  add  and  import  something  into  it 
which  is  new. 

The  rule  was  made  absolute  for  the  defen- 
dant to  amend  his  plea,  and  for  the  plaintiff  to 
amend  his  replication,  the  defendant  being  nt 
liberty  to  go  dowu  to  trial  on  the  second  issue 
only. 

Rule  accordingly.  —  Higham  v.  Rabbet t, 
T.T.  1839.  CP. 


exchequer  of  $3lra£. 

DATE  OF  SUMMONS. 

A  summons  taken  out  at  chambers  need  not 
state  the  day  of  the  year ;  the  specification 
of  the  day  of  the  month  is  sufficient. 

Peter sdorff  shewed  cause  against  a  rule 
which  had  been  obtained  in  this  suit  to  set 
aside  the  interlocutory  judgment  signed  by 
the  plaintiff,  on  the  ground  of  irregularity. 
The  time  for  pleading,  it  appeared,  expired 
on  the  3 1st  May  1839.  On  the  30th  of  that 
month  a  summons  was  taken  out  for  further 
time,  but  the  date  was  '«  the  3()ih  May  183," 
the  figure  "  9  "  in  the  date  of  the  year  being 
omitted.  On  the  .'-list  a  second  summons  was 
taken  out,  returnable  on  the  1st  Juue,  but  the 
plaintiff  treated  it  as  a  nullity,  and  signed  the 
judgment  which  it  was  now  sought  to  set  aside. 

Parke,  B.— The  rule  must  be  absolute.  The 
question  turns  on  the  validity  of  the  first  sum- 
mons. In  such  a  document  the  year  need  not 
be  specified,  the  day  of  the  month  is  all  that  it 
is  requisite  to  state. 

Rule  absolute.—  Solomon  v.  Nainby,  T.  T. 
1839.  Excheq. 
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Kelly  and  Gunning,  in  support  of  the  rule,  ]  appear  in  our  next. 


We  shall,  as  suggested,  prepare  a  full  Index 
to  the  whole  of  the  volumes  of  the  Legal  Ob- 
server. Next  year  will  complete  onr  tenth  year 
and  the  twentieth  volume  of  the  work. 

The  letter  of  "  An  Old  Subscriber,"  oa  the 
Mode  of  Examining  Articled  Clerks,  shall  ap, 
pear  next  week.  ...^j, 

The  Legal  Almanac  and  Diary  for  1840 
will  be  published  next  Saturday. 
The  communication  of  N.  6.  will  probably 
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**  Quod  mag  is  ad  nos 


Partiuet,  etnescire  malum  est,  agitamu*. 


THE 


CLOSE  OF  THE  VACATION. 


Thb  Long  Vacation  is  now  about  to  close, 
and  the  legal  session,  1839  —1840,  to 
commence.    Each  day  adds  to  the  stock  of 
lawyers  in  town,  and  next  week  we  shall 
hardly  find  a  vacancy  in  the  ranks.    In  the 
absence  of  any  positive  news,  the  town  has 
lately  been  amused  with  abundance  of  ru- 
mours.   The  most  startling  of  these  was, 
that  Lord  Brougham  had  died  suddenly, 
which  for  some  hours  obtained  credence  in 
some  quarters.    It  soon  turned  out  to  be 
without  foundation.    We  are  happy  to  say 
that  he  is  in  vigorous  health,  and  we  look 
upon  it,  that  his  ten  next  years  may  be  the 
very  best  in  his  life,  so  far  as  exertion  is 
concerned.    As  an  orator,  in  our  opinion, 
he  ranks  higher  than  ever  he  did ;  retaining 
all  his  pristine  raciness,  his  style  is  more 
mature  and  deliberate,  and  in  delivery  he 
is  now  perfect.    We  have  never  scrupled 
during  the  last  nine  years,  boldly  to  pro- 
claim him  in  the  wrong,  when  we  thought 
him  to  be  so,  and  we  shall  do  so  again 
without  hesitation,  if  necessary;  but  we 
need  hardly  say,  how  much  greater  pleasure 
it  gives  us  to  offer  our  humble  meed  of! 
praise  to  a  man  whom  all  must  admire,  and 
whose  long  life  all  must  wish. 

At  the  beginning  of  the  term,  we  shall 
probably  know  who  is  to  be  the  new  Judge, 
or  perhaps  Judges  ;  for  it  is  said  that  Mr. 
Justice  Littledale  is  desirous  of  retiring. 
One  report  sends  the  Attorney  General  to 
Ireland  as  Chancellor,  and  in  exchauge 
raises  some  un -named  Irish  barrister  to  the 
English  Bench.  We  merely  notice  this  to 
express  our  conviction  that  it  can  never  have 
been  seriously  entertained.  It  was  at  one 
time  proposed  to  make  Lord  Plunket  Master 

jol.  xtiii.— wo.  654. 


of  the  Rolls  in  this  country  ;  but  it  was  pro* 
perly  resisted  by  the  Bar  here,  and  was  not 
persisted  in.  We  are  not  sure  that  the 
Irish  Bar  has  not  some  right  to  complain 
that  their  best  prize  is  so  frequently  carried 
off  by  one  who  has  not  borne  the  heat  and 
toil  of  the  day  in  that  country ;  but  if  this 
be  wrong,  let  the  practice  be  discontinued ; 
we  protest  against  giving  them  their  revenge 
by  raising  one  of  their  body  to  the  Bench 
here  ;  indeed,  we  doubt  whether  it  could, 
in  point  of  form,  be  done  ;  and  it  is  to  be 
remembered  that  the  choice  among  the 
Irish  bar  for  their  Chancellorship  is  limited, 
being  confined  to  the  Protestant  members. 
The  Solicitor  General  has  been  visiting  his 
constituents,  as  he  declares,  without  any 
other  reason  than  "  the  love  he  bears 
them." 

With  the  commencement  of  business  the 
old  grievance  will  be  revived,  of  the  Equity 
and  Common  Law  arrears.  Of  these  our 
readers  will  be  able  to  judge  for  themselves, 
as  in  our  next  Number  we  shall  devote  some 
space  to  a  complete  set  of  "  cause  lists  "  in 
all  the  courts.  The  Lord  Chancellor  is  to 
bring  forward  in  the  next  session  of  parlia- 
ment his  plan  of  Chancery  Reform,  and  we 
have  heard  a  rumour  of  an  intended  commis- 
sion to  be  appointed,  to  inquire  into  the 
state  of  the  courts  of  Equity  and  Bankruptcy. 
It  is  quite  certain  that  things  cannot  go  on 
as  they  are,  as  we  shall  soon  be  able  to  show, 
when  we  have  the  full  materials. 

In  our  recent  Numbers  we  have  endea- 
voured to  bring  the  several  subjects  which 
have  engaged  our  attention  in  the  present 
volume  to  a  close.  In  our  next  volume 
many  other  matters  will  demand,  and  shall 
receive  our  attention. 
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ON 


LIABILITY  OF  A  SHAREHOLDER 
IN  A  JOINT-STOCK  COMPANY. 


Wherb,  in  an  action  for  goods  supplied  for 
the  purpose  of  working  a  mine,  it  appeared 
that  the  defendant  had  paid  money  for  cer- 
tain shares,  and  received  a  certificate  that 
she  was  a  proprietor  of  those  shares,  and 
that  she  had  acknowledged  that  she  was  a 
shareholder,  but  no  assignment  of  any  in- 
terest in  the  mine  had  been  made  to  her : 
it  was  held  that  the  action  could  not  be 
maintained.  Vice  v.  lAidy  Anson,  7  B.  &  C. 
409.  So,  also,  where  it  was  in  contempla- 
tion to  form  a  company  for  distilling  whiskey, 
the  following  prospectus  was  issued  in  May 
1 825  :  "  The  conditions  upon  which  this 
establishment  is  formed  are,  the  concern 
will  be  divided  into  twenty  shares  of  100/. 
each,  five  of  which  to  belong  to  A.  B.  the 
founder  of  the  works,  the  other  fifteen  sub- 
scribers to  pay  in  their  subscription  to  M.  & 
Co.,  bankers,  Liverpool,  in  such  proportions 
as  may  be  called  for.  The  concern  to  be  un- 
der the  management  of  a  committee  of  three 
of  the  subscribers,  to  be  chosen  annually  on 
the  10th  of  October;  ten  per  cent,  to  be 
paid  into  the  bank  on  or  before  the  1st  of 
June  next:"  it  was  held  that  this  pros- 
pectus  imported  only  that  a  company  was 
to  be  formed,  not  that  it  was  actually 
formed,  and  that  a  person  who  subscribed 
his  name  to  this  prospectus,  and  who  was 
present  at  a  meeting  of  the  subscribers 
when  it  was  proposed  to  take  certain  pre- 
mises for  the  purpose  of  carrying  on  the 
distillery,  which  were  afterwards  taken,  and 
solicited  others  to  become  shareholders,  but 
never  paid  his  subscription,  was  not  charge- 
able as  a  partner  for  goods  supplied  to  the 
company.  Bourne  v.  Freeth,  9  B.  &  C.  632. 
See  also  Dickinson  v.  Valfry,  10  B.  &  C.  128. 
Where  a  project  had  been  formed  for  the 
establishment  of  a  company  for  the  manu- 
facture of  sugar  from  beet-root,  a  prospectus 
was  issued  stating  the  proposed  capital  to 
consist  of  10,000  shares  of  25/.  each.  The 
directors  began  their  works  and  entered  into 
contracts  respecting  them,  and  manufac- 
tured and  sold  some  sugar,  but  only  a 
small  proportion  of  the  proposed  capital 
was  raised,  and  only  1400  mit  of  the 
10,000  shares  were  taken;  and  it  was  held 
that  a  subscriber  who  had  taken  shares  and 
paid  a  deposit  on  them,  was  not  liable  upon 
such  contracts  of  the  directors  without 
proof  that  he  knew  and  assented  to  their 
proceeding  on  the  smaller  capital,  or  Ex- 


pressly authorized  the  making  ftfahe  con- 
tract. Pitch/ord  v.  J  Jar  is,  5  Mee.  &  Wels.  2, 
This  last  decision  is  of  much  practical  im- 
portance, as  many  companies  commence 
business  with  less  than  the  proposed  capital. 
We  shall  therefore  give  the  judgments  of 
the  Court  of  Exchequer  respecting  it.  V  Lord 
Abinger,  C.  B. — The  question  is,  whether 
the  directors  were  the  agents  of  the  defen- 
dant in  carrying  on  the  business  with  so 
small  a  capital.  I  thought  at  the  trial,  and 
am  still  of  the  same  opinion,  that  where  a 
prospectus  is  issued,  and  shares  collected, 
for  a  speculation  to  be  carried  on  by  means 
of  a  certain  capital  to  be  raised  in  a  certain 
number  of  shares,  a  subscriber  is  not  liable 
in  the  first  instance,  unless  the  terms  of  the 
prospectus  in  that  respect  are  fulfiled.  But 
if  it  be  shewn  that  he  knows  that  the  direc- 
tors are  carrying  on  the  undertaking  with 
a  less  capital,  and  has  acquiesced  in  their 
so  doing,  he  may  become  answerable  for 
their  future  contracts.  In  this  case,  there 
was  very  little,  if  any,  evidence  to  shew 
that,  and  I  am  satisfied  with  the  finding  of 
the  jury.  Parke,  B. — I  think  the  case  was 
properly  kfc  to  the  jury.  The  defendant, 
by  taking  shares  in  this  speculation,  gives 
authority  to  the  directors  to  bind  him.  by 
their  contracts,  in  the  event  of  the  proposed 
number  of  shares  being  disposed  of,  and  the 
proposed  capital  obtained.  The  secretary 
who  gives  the  order  to  the  tradesman  is  the 
party  primarily  liable ;  the  direc^ors^#Jso, 
who  give  the  order  to,  the  ^eoret^r^jmay 
be  liable.  A  third  party  may  becomelfial;le. 
if  it  can  be  shewn  that  he  has  authorized 
the  act  of  the  directors  in  making  the  con- 
tract But,  by  proving  the  defendant  to  be 
an  original  subscriber,  unless  the  proposed 
capital  is  raised,  no  such  authority  is  shewn. 
Then,  is  there  in  this  case  sufficient  evi- 
dence of  authority  to  contract,  with  know- 
ledge that  the  directors  were  acting  with- 
out the  proposed  capital  having  been  ob- 
tained? The  jury  have  found  that  ,tpere 
was  not,  and  I  think  that  the  finding  of  the 
jury  is  right.  Alderson,  B. — Hie  authority 
given  by  the  subscribers  to  the  directors  is 
a  conditional  one,  depending  on  the  tenrnis 
of  the  prospectus  being  fulfilled.  In  this 
case  that  condition  had  not  been  fulfiUed, 
and  therefore  the  defendant  is  not  bound 
by  the  contract  of  the  directors;  and  jthe 
jury  have  found  that  he  had  not  ratified  {he 
act  of  the  directors,  with  a  Vnowlcdgpj  of 
that  condition  not  having  been  performed 
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NOTICES  OF  NEW  BOOKS. 


The  teyal  Almanac,  Remembrancer,  and 
Diary  for  1840  :  containing  a  Law  Ca- 
lendar, adapted  peculiarly  for  the  we  of 
the  Profession;  including  the  Times  of 
Legal  Proceedings,  Terms,  Returns,  Sit- 
tings, and  Sessions;  Elections  and  Pro- 
ceedings under  the  Reform,  Jury,  Corpo- 
ration, Vestry,  Highway  and  other  Acts, 
<£c.  Lists  of  the  Jurfyes  and  Officers  of 
all  the  Courts :  Holidays  at  the  Law 
Offices  and  Times  of  Attendance  {as  lately 
altered) ;  Magistrates  and  Commissioners  { 
Precedence  of  the  Bar,  and  Barristers 
called  in  1838—9,  with  dates  of  Call; 
Law  Societies  ;  Articled  Clerks  examined ; 
Town  Clerks,  Clerks  of  the  Peace,  Clerks 
of  Magistrates  and  Perpetual  Commis- 
sioners: Colonial  Judges  and  Law  Offi- 
cers ;  Stamps,  &c. ;  with  a  Diary  for 
1840.  Published  for  tiie  Proprietors  of 
The  Legal  Observer,  by  Edmund  Spet- 
tigue,  67,  Chancery  I  jane. 

The  Legal  Almanac,  Remembrancer  and 
Diary  for  1840,  has  jnst  been  published. 
Some  Lists  and  additional  information, 
which  were  suggested  by  subscribers,  have 
been  added  since  last  year.  Every  possible 
pains  have  been  taken  to  carry  the  infor- 
mation contained  in  the  work  down  to  the 
time  of  publication,  and  we  trust  that  it 
will  be  found  entitled  to  an  increased  mea- 
sure of  professional  support.  We  are  aware 
•  that  its  Contents  might  have  been  still  fur- 
ther extended,  and  that  a  volume  of  some 
magnitude  might  be  produced  as  a  book  of 
useful  reference  on  various  matters  occurring 
in  practice,  but  we  have  not  deemed  it  ex- 
pedient to  increase  the  expense  of  the  work 
by  introducing  subjects  which  are  to  be 
found  in  other  professional  publications,  or 
in  the  ordinary  pocket  books  ;  besides,  much 
of  the  information  here  alluded  to,  is  already 
before  our  readers  in  the  pages  of  the  Legal 
Observer. 

The  Almanac  and  Remembrancer  com- 
prises :  The  Calendar. —The  Superior  Courts:  \ 
Chancery ;  Queen's  Bench  ;  Common  Pleas ;  i 
Exchequer;    Judicial   Committee  of  the 
Privy  Council;  Admiralty;  Ecclesiastical; 
Bankruptcy ;  Central  Criminal  ;  Insolvent 
Debtors.  —  Patent  Office  ;  Record  Offices ; 
Registries  of  Deeds;    Commissioners  for 
taking   Affidavits.  —  Holidays  :    Chancery  j 
Offices  ;   Common  Law   Offices. — Terms  I 
and  Returns. — Law  Offices  and  Times  of 
Attendance :   Chancery   Offices ;  Queen's 
Bench ;  Common  Pleas  ;  Exchequer ;  Ad- 
miralty and  Ecclesiastical ;  Inferior  Courts. 


Quarter  Sessions.— Police  Magistrates  and 
Commissioners. — Officers  of  the  Houses  of 
Parliament :  Lords  ;  Commons. — The  Bar  : 
Queen's  Counsel  and  Serjeants  according  to 
their  rank;  Barristers  called,  1838  —  1839.— 
Incorporated  Law  Society  ;  Articled  Clerks 
examined  ;  Town  Clerks  ;  Clerks  of  Peace  ; 
Clerks  of  Magistrates  ;  Perpetual  Commis- 
sioners ;  Colonial  Judges  and  Law  Officers ; 
London  Bankers ;  Table  of  Stamps,  &c.  &c. 

The  Diary  for  1 840,  contains,  on  the  se- 
veral days  on  which  they  occur,  proper  re- 
ferences with  regard  to  the  proceedings  to 
be  taken,  lists  to  be  made,  or  notices 
given,  under  different  Statutes  and  Rules  of 
Court,  particularly  with  a  view  to  the  Ex- 
amination and  Admission  of  Attorneys  in 
each  term  ;  the  holidays  kept  at  the  Law 
Offices,  &c  ,  and  other  subjects  on  which 
mistakes  or  omission  were  likely  to  occur 
for  want  of  correct  information. 


THE 

MICHAELMAS  TERM  EXAMINATION". 


The  examination  of  persons  applying  to  be 
admitted  as  attorneys  must  take  place,  as 
our  readers  are  aware,  within  the  last  ten 
days  of  Term  ;  and  as  the  first  of  such  ten 
days  will  be  Saturday  the  16th  November, 
we  presume  the  examination  will  not  be 
fixed  for  an  earlier  day  than  Monday  the 
18th.  Notice  wiU,  no  doubt,  be  given  to 
the  candidates  of  the  time  appointed,  but 
the  Rule  of  Court  does  not  entitle  them  to 
notice,  or  to  a  copy  of  the  Questions  which 
are  annexed  to  the  Regulations  made  by 
the  Judges.  Although  it  is  now  nearly 
four  years  since  the  Examination  Rules 
were  issued,  we  understand  that  many  mis- 
takes and  omissions  still  occur,  and  in- 
quiries are  made  as  if  the  subject  were  both 
new  and  doubtful.  It  may  be  useful  to 
state,  therefore,  that  in  the  third  edition  of 
"  The  Articled  Clerks'  Manual"*  will  he 
found,  not  only  the  Rules  of  Court  and 
Regulations,  together  with  the  Questions 
to  be  answered  by  the  Attorney  and  the 
Clerk,  but  also  minute  directions  concern- 
ing the  several  notices,  forms,  Ac.  &c.  On 
all  these  points  information  will  likewise  he 
found  in  the  Numbers  of  the  Legal  Observer 
published  immediately  after  the  promulga- 
tion of  the  several  Rules  and  Regulations. 
It  may  be  material  to  repeat  (what  we 

stated  some  time  ago)  that  where  the 

_  —  — —  -  — - — 

a  The  new  edition  contain*  all  the  Questions 
from  the  commencement  of  the  Examination 
to  (he  present  time.  , 
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articles  of  clerkship  will  expire  during  the 
Term,  but  not  until  after  the  first  seven 
days  of  Term,  such  articles  should,  never- 
theless, be  left  at  the  Law  Society,  with 
answers  to  the  questions  as  to  due  service 
up  to  the  time  of  leaving  them,  and  proof 
of  the  completion  of  the  service  may  be 
given  afterwards,  so  as  to  obtain  admission 
before  the  end  of  the  Term.  Several  mo- 
tions have  been  unnecessarily  made  to  the 
Court  for  permission  to  leave  the  testi- 
monials after  the  time  required  by  the 
Kule  of  Court.  The  Examiners  are  au- 
thorized by  one  of  the  Regulations  to  deal 
with  cases  of  this  kind. 

The  Examiners  for  the  ensuing  Term  will 
be  one  of  the  Masters  of  the  Common 
Pleas,  with  Mr.  Austen,  Mr.  Harrison,  Mr. 
Metcalfe,  and  Mr.  Rankcn.  We  have  not 
heard  that  any  change  will  take  place  in 
the  mode  of  examination. 


SELECTIONS 
FROM  CORRESPONDENCE. 


SUGGESTED  IMPROVEMENTS  IN  THE  LAW. 

To  the  Editor  of  the  Legnl  Observer. 
Sir, 

It  has  often  appeared  to  me  that  there  is  no 
mode  by  which  the  committee  of  the  Law  lusti- 
tution  could  better  advance  the  character  of 
the  profession  than  hy  taking  an  active  part  in 
promoting  legal  reform. 

With  this  view  I  beg  to  suggest  to  their  con- 
sideration the  heads  of  some  measures,  which, 
in  my  opinion,  would  be  highly  beneficial,  viz. : 

An  aet  fcr  the  registration  of  settlements  of 
real  estates  and  assignments  of  life  and  rever- 
sionary interests  in  personal  estate. 

An  act  to  establish  a  depository  for  deeds,  in 
which  parties  are  jointly  interested. 

An  act  to  exonerate  personal  representatives 
from  latent  outstanding  claims,  after  having 
distributed  the  assets  which  have  come  to  their 
hands. 


.•  - 

the  money  to  arise  by  sale  of  the  land;   f  had 
very  considerable  difficulty  in  my  own  mind  60 
tbe  subject,  and  the  point  was  referred  to  a  con- 
veyancer of  high  standing,  who  was  of  opinion- 
that  the  sale  was  good,  but  that  the  conveyance 
must  be  acknowledged  under  the  statute  for 
abolition  of  fines  and  recoveries,  as  he  considered 
that  the  money  to  arise  by  sale  of  land  might 
and  could  be  considered  as  land  itself ;  a  vested 
reversionary  interest  in  which  may  clearly  be 
barred  by  a  feme  covert  by  acknowledgement. 
My  difficulty  in  the  matter  was  whether  the 
money  to  arise  by  sale  of  land  most  not  be  con* 
sidered  as  money,  a  revervionary  interest  in 
which  atnnot  be  affected  by  husband  and  wife, 
or  either  of  them,  so  as  to  bind  the  wife  in  the 
event  of  her  surviving.     I  beg  to  call  the  at- 
tention of  your  correspondent  to  the  fact  (as  I 
understand  his  case)  that  the  widow  does  not 
join  with  the  lady  and  her  husband  in  the  con- 
templated charge,  and  whether  the  money  to 
arise  fee.  must  not  now  be  considered  as  money. 
In  the  event  of  the  lady  dying  during  the  life  of 
the  tenant,  would  not  her  personal  representative 
be  entitled  to  it  in  exclusion  of  her  heir  at 
law  ?    It  appears  to  me  that  the  joinder  of  the 
tenant  for  lite  is  a  most  important  difference 
in  the  cases.    In  my  case,  counsel  thought 
that  as  the  purchaser  would  have  the  prior 
interest  in  the  rents,  together  with  the  legal 
estate  from  the  trustees  of  the  will,  the  con- 
veyance by  the  married  women  (with  the  con- 
sent of  their  husbands)  and  acknowledgment, 
would  operate  as  a  release,  or  by  way  of 
estoppel.  5 


An  act  embodying  the  clause 


unn 


powers 


usually  inserted  in  deeds  and  wills  whereby  es 
tates  or  funds  are  settled  so  as  to  prevent  their 
repetition  on  every  occasion. 

If  any  of  these  measures  should  be  thought 
advisable,  there  would  be  time  to  prepare  them 
before  the  meeting  of  Parliament.  Lance. 


PASSING  INTEREST  OF  MARRIED  WOJHBN. 

Sir, 

1  have  read  the  letter  of  Studtosus  "  in 
vour  valuable  publication  of  the  liHh.  A  point 
simitar  to  the  case  put  by  him  in  all  its  leading 
features  came  before  me  a  short  time  ago,  with 
the  exception  that  the  sale  was  made  by  the 
widow  and  children  together  ;  that  is,  the  for- 
mer (lf  tier  life  interest  in  the  rents  and  the 
fatter  of  then  vested  reversionary  interests  in 


LIST  OF  LOCAL  AND  PERSONAL  ACTS, 

Declared  public  and  to  be  judicially  ttoticed. 
2  &  3  Vict. 

[Concluded from  page  476.] 

34.  An  act  to  enable  the  General  Com- 
missioners for  Drainage  by  the  river  Witham  in 
the  county  of  Lincoln  to  sue  and  be  sued  in 
the  name  or  names  of  any  one  of  the.  said 
commissioners  or  of  their  clerk  or  clerks  for 
the  time  being. 

35.  An  act  for  making  and  maintaining 
certain  reservoirs  in  the  township  of  Rishworth 
in  the  parish  of  Halifax  in  the  West  Riding  of 
the  county  of  York. 

36.  An  act  for  more  effectually  repairing^ 
improving,  and  maintaining  the  harbour  ojf 
Kvemonth  in  the  county  of  Berwick. 

*37.  An  act  for  granting  further  powers  to 
the  company  of  proprietors  of  the  Parrett 
Navigation. 

38.  An  act  for  better  lighting  with  gas  the 
town  of  Brighton,  and  the  severed  places 
therein  mentioned,  in  the  county  of  Sussex.  • 

39.  An  act  to  enable  the  London  and  Bir- 
mingham Railway  Company  to  raise  a  further 
sum  of  money. 

40.  An  act  for  amending  and  enlarging  the 
provisions  of  the  several  aets  relating  to  the 
Great  North  of  England  Railway  Company, 

and  for  other  purpescs  relating  thereto. 

I  *    :- . 


Digitized  by  Google 


Li$l  of  Lvcul  xtn  l  i>er$oml  .lets. 


435 


AX.  Xo  art  for  enabling  the  Liverpool  Mid 
Manchester  Railway  Company  to  extend  the 
line  of  the  said  Railway,  and  for  amending 
and  enlarging'  the  powers  aud  provisions  of  the 
several  acts  relating  to  such  railway. 

4'2.  An  act  to  amend  the  acts  relating  to 
the  South  Eastern  Railway. 

43.  An  act  for  more  effectually  paving  the 
streets  of  the  city  of  I'erth ;  for  the  better 
fighting,  watching,  and  cleansing  the  said  city 
and  suburbs  thereof;  fur  maintaining  aud  re- 
gulating the  police  of  the  same,  and  for  other 
purposes  relating  thereto. 

44.  An  aet  for  establishing  an  effective  po- 
lice in  places  within  or  adjoining  to  the  dis- 
trict called  the  Staffordshire  Potteries,  and  for 
improving  and  cleansing  the  same,  and  better 
lighting  parts  thereof. 

46.  An  aet  for  repairing  several  roads  lead- 
ing to  the  towns  of  Basingstoke,  Odiham,  aud 
Alton,  in  the  county  of  Southampton,  and  for 
waking  several  deviations  in  the  line  of  the 
said  roads. 

46.  An  act  to  amend  an  act  passed  in  the 
sixth  year  of  his  late  Majesty  King  William 
the  Fourth,  for  making  a  turnpike  road  from 
Saint  Leonard's  and  Saint  Alary  Magdalen  to 
the  Royal  Oak  Inn  at  Whatlington,  and 
through  Sedlescomb  to  Cripp's  Comer  in  the 
Parish  of  Ewhurst,  in  the  county  of  Sussex. 

47.  An  act  for  more  effectually  repairing 
and  improving  the  road  from  Edenneld  Chapel 
to  Little  Bolton,  and  certain  branch  roads 
connected  therewith,  all  in  the  county  palatine 
•of  Lancaster. 

4$.  An  act  for  building  a  bridge  over  the 
river  Levcn  in  the  county  of  Fife,  and  other- 
wise improving  the  road  from  Boreland  Loan 
to  Scome  Bridge 

49.  An  act  for  making  and  repairing  several 
roads  leading  to  and  from  the  town  of  South- 
molton  in  the  county  of  Devon. 

50.  -  An  act  for  more  effectually  maintaining 
aud  repairing  the  road  leading  from  the  West 
Side  of  the  entry  to  the  New  or  Jamaica  Street 
Bridge  of  Glasgow,  by  or  near  Parkhouse,  to 
the  east  end  of  the  bridge  at  Renfrew. 

5 1 .  An  act  to  alter,  amend,  aud  enlarge  the 
powers  and  provisions  of  an  act  passed  in  the 
seventh  year  of  the  reign  of  his  Majesty  King 
William  the  Fourth,  intituled  "An  Act  for 
making  and"  maintaining  a  railway  or  railways 
from  the  City  of  Edinburgh  to  Leith,  und  to 
the  shore  of  the  Frith  of  Forth  at  or  near  to 
Newhaven  and  Trinity,  all  in  the  county  of 
Edinburgh;  and  to  alter  and  vary  tlie  hues 
and  levels  of  the  railways  thereby  authorized 
to  be  made;  and  for  other  purposes  relating 
to  the  said  undertaking. 

62.  An  act  for  dissolving  the  Croydon 
Merstham,  and  Godstone  Iron  Railway  Com- 
pany. 

6i.  An  act  to  alter  the  line  of  the  North 
Midland  Railway,  and  to  amend  the  acts  rela- 
ting thereto. 

64.  An  act  to  amend  the  several  acts  relating 
to  the  Preston  and  Wyre  Railway  and  Harbour 
Company  and  the  Preston  and  Wytt  Dock 
Company,  and  to  consolidate  the  laid  com* 
panics. 


55.  Anactfor  extending  and  for  altering  the 
line  of  the  Manchester  and  Leeds  Railway,  and 
for  makiug  branches  therefrom ;  and  for 
amending  the  acts  relating  thereto. 

56.  An  act  for  altering  and  extending  the. 
line  of  the  Bristol  and  Gloucestershire  Railw  ay, 
and  for  amending  the  acts  relating  thereto. 

/>7.  An  act  for  enabling  the  Slumannan 
Railway  Company  to  raise  a  further  sum  of 
money. 

5S.  An  act  to  enable  the  Wishaw  and  Coit- 
ue.vs  Railway  Company  to  raise  a  further  sunn 
of  money ;  ami  to  ameud  the  acts  relating  to 
the  said 'undertaking. 

6^  An  act  to  enable  the  Ballochney  Rail- 
way Company  to  raise  a  further  sum  of 
money ;  and  to  amend  the  acts  relating  to  the 
said  undertaking. 

60.  An  act  for  making  wet  docks  and  other 
works  at  and  near  to  J  arrow  Slake  within  the 
port  of  Newcastle  upon  Tyne,  and  in  the  county 
of  Durham,  to  be  called  "  The  I  yne  Docks. 

61.  An  act  for  enabling  the  company  of 
proprietors  of  the  Birmingham  canal  naviga- 
tions to  make  a  new  cut ;  and  for  extending 
and  altering  some  of  the  provisions  of  their 
present  act. 

62.  An  act  to  repeal  so  much  of  an  act 
passed  in  the  twelfth  year  of  the  reign  of  his 
Majesty  King  George  "the  First,  for  repairing 
the  walls,  gates,  and  other  public  works  in  the 
city  of  Norwich,  and  several  bridges  in  and 
near  the  said  city,  and  for  amending  the  roads 
therein  mentioned,  as  relates  to  the  application 
of  the  tolls  and  duties  thereby  authorized  to  be 
raised ;  and  to  provide  a  new  mode  of  applica- 
tion thereof. 

63.  An  act  for  paving,  lighting,  watching, 
and  improving  the  town  of  Bradford  in  the 
county  of  Wilts 

64.  An  act  for  erecting,  establishing,  and 
maintaining  a  new  market  in  the  city  of  Aber- 
deen, and  lor  providing  suitable  approaches 
thereto. 

65.  An  act  for  further  improving  and 
maintaining  the  harbour  of  the  Burgh  or 
Regality  of  Fraserburgh  in  the  county  of 
Aberdeen. 

66.  An  act  for  forming  a  canal  and  other 
works  within  and  near  certain  lands  called 
the  West  Croft  in  the  parish  of  Saint  Mary  in 
the  town  and  county  of  the  town  of  Notting- 
ham. 

67.  An  act  lor  building  a  new  gaol  for  the 
liberty  or  soke  of  Peterborough  and  hundred 
of  Nassaburgh  in  the  county  of  Northampton, 
and  for  other  purposes  connected  therewith. 

(i8.  An  act  for  amending  and  enlarging  the 
powers  of  acts  for  establishing  a  floating  bridge 
over  the  river  Itchen  near  the  town  of  South- 
ampton. 

69.  An  act  to  enable  the  Manchester  and 
Birmingham  Railway  Company  to  vary  and  ex- 
teud  the  line  of  their  railway ;  aud  to  amend 
the  act  relating  thereto. 

70.  An  act  to  enable  theMonklaod  and  Kir- 
kintilloch Railway  Company  to  raise  a  further 
fc&in  of  money  ;  and  to  amend  the  acts  relating 
t<»  the  said  undertaking. 
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71.  An  act  fur  incorporating  ccrtalu  persons 
for  the  making  and  maintaining  a  railway  from 
tbe  township  of  Crook  and  Billy  Row  to  the 
Bvers  Green  Branch  of  the  Clarence  Railway 
in  the  parish  of  St.  Andrew  Auckland,  all  in  the 
county  of  Durham,  to  be  called  "The  West 
Durham  Railway." 

72.  An  act  for  enlarging  the  town  quay  of  the 
borough  of  Portsmouth,  and  for  improving 
that  portion  of  the  harbour  of  Portsmouth 
culled  tbe  Camber. 

73.  An  act  for  the  improvement  of  the  navi- 
gation of  the  river  Moy  in  the  counties  of  Mayo 
and  Sligo  in  Ireland. 

74.  An  act  to  enable  the  Newport  Dock 
Company  to  raise  a  further  sum  of  money. 

75.  An  act  to  alter  and  amend  the  powers 
and  provisions  of  an  act  of  the  fifth  year  of  tbe 
reign  of  his  Majesty  King  William  the  Fourth, 
for  making  and  maintaining  a  pier  and  other 
works  at  Deptford  in  the  county  of  Kent. 

76.  An  act  to  alter  and  amend  the  powers 
and  provisions  of  an  act  for  making  a  railway 
from  the  London  and  Greenwich  Railway  to 
the  Deptford  Pier,  to  be  called  «'  The  Deptfoid 
Pier  Junction  Railway." 

77-  An  act  to  amend  and  extend  the  powers 
of  the  Northern  and  Eastern  Railway  Act. 

78.  An  act  to  enable  the  Northern  and 
Eastern  Railway  Company  to  alter  the  line  of 
their  railway  by  forming  a  junction  with  the 
Eastern  Counties  Railway ;  and  to  provide  a 
station  and  other  works  at  Shoreditch  ;  and  to 
amend  the  act  relating  to  the  Northern  and 
EaBtem  Railway. 

79.  An  act  to  alter  and  divert  the  line  of  the 
South  eastern  Railway  from  a  point  thereon  in 
the  parish  of  Chiddingstonc  in  the  county  of 
Kent  so  as  to  join  the  London  and  Brighton 
Railway  at  or  near  Redstone  Hill  in  the  parish 
of  Reigate  in  the  county  of  Surrey. 

80.  An  act  for  better  lighting  with  gas  the 
village  of  Over  Darwen  in  the  county  palatine 
of  Lancaster. 

81.  An  act  for  maintaining  and  regulating 
the  market  in  the  parish  of  Sidmouth  in  the 
county  of  Devon. 

82.  An  act  for  cxteuding  and  enlarging  an 
act  passed  in  the  seventh  year  of  the  reign  of 
his  late  Majesty  Kiug  William  the  Fourth,  for 
inakiug  and  maintaining  a  turnpike  road  from 
Auniesland  Toll  Bar  in  the  county  of  Lanark  ; 
and  for  making  and  maintaining  another  branch 
road,  to  be  called  Saint  George's  Road,  in  con- 
nexion with  the  said  road. 

8.1.  An  act  for  forming  and  establishing 
"  The  London  Patent  White  Lead  Compauy 
and  to  enable  the  said  company  to  purchase 
certain  letters  patent. 

8-J.  An  act  for  forming  and  regulating  a 
company  to  be  called  "  The  General  Filtration 
and  Dye  Extract  Company and  to  enable 
the  said  company  to  purchase  certain  letters 
patent. 

86.  An  act  for  the  more  easy  and  speedy  re- 
covery of  small  debts  and  uamages  within  the 
houour  of  Poutefract,  parcel  oi  her  Majesty's 
Duchy  of  Lancaster,  in  the  west  riding  of  the 
•■••uuty  of  York  ;  and  for  altering  the  practice 


ami  extendiug  the  jurisdiction  of  fhe  Court, 
baron  of  the  said  honor.  ^ 

S6.  An  act  for  the  more  easy  and  speetty  re-f 
covery  of  small  debts  within  the  town  of  Aher-^ 
ford  and  other  places  in  tbe  west  riding  of  the 
county  of  York.  .  ' 

t<7-  An  act  for  the  more  easy  and  spcedjrre^ 
covery  of  small  debts  within  the  town  .of 
Rolherham  and  other  places  in  the  west  riding;' 
of  the  eounty  of  York. 

88.  An  act  for  the  more  easy  and  speedy  re- 
covery of  small  debts  within  the  town  and 
manor  of  Glossop  and  other  places  in  the  parish* 
of  Glossop  in  the  county  of  Derby. 

81).  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  town  or 
borough  of  Grantham  in  the  county  of  Lincoln, 
and  other  places  in  the  comities  of  Lincoln 
and  Leicester. 

90.  An  act  for  the  more  easy  and  speedy  re- 
covery of  small  debts  within  the  town  of  Roch- 
dale and  other  places  in  the  county  palatine 
of  Lancaster. 

91 .  An  act  for  the  more  easy  and  speedy  re- 
covery of  small  debts  within  the  town  of  War- 
rington, and  several  other  places  adjacent 
thereto,  in  the  counties  of  Lancaster  and 
Chester. 

92.  An  act  for  altering,  amending,  consoli- 
dating, and  enlarging  the  provisions  of  certain 
acts  relating  to  the  regulation  of  buildings  in1 
the  borough  of  Liverpool. 

93.  An  act  for  forming  and  regulating  a 
company  to  be  called  "The  Ship  Propeller 
Company and  to  enable  tbe  said  company 
to  purchase  certain  letters  patent. 

94.  An  act  for  regulating  the  police  of  tbe 
city  of  London. 

95.  An  act  for  extending  the  line  of  railway 
betweeu  Loudon  and  Black  wall,  called  *'The 
Commercial  Railway  and  for  amending  tb,e 
acts  relating  thereto. 

90.  An  act  for  establishing  a  general  ceme- 
tery for  the  interment  of  the  dead  in  the  paris!i 
of  Brighton  in  the  eounty  of  Sussex. 

97-  An  act  for  the  more  speedy  recovery  of 
small  debts  within  the  manor  of  Hatfield  and 
other  places  in  the  west  riding  of  the  county 
of  York. 

98.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  town  of 
Bel  per  and  several  other  places  in  the  county 
of  Dei  by. 

99.  An  act  for  tbe  more  easy  and  speedv  re- 
covery of  small  debts  within  the  borough  of 
Newark  and  other  places  in  the  counties  of 
Nottingham  and  Lincoln. 

10(1.  An  act  for  the  more  easy  recovery  of 
small  debts  within  the  parishes  of  Prestwteh- 
cum-Oldham  and  Middletou  in  the  county  of 
Lancaster. 

101.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  town  of 
Bury  and  other  places  therein  mentioned  in 
the  county  of  Lancaster. 

102.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  parish  of 
\Virksworth  and  other  parishes  and  ^faces' ad- 
jacent or  near  thereto,  in  the  severaf  fedutttkfc 
of  Derbv  and  Stafford. 

» 
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j  103.  Ai»  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  parish  of 

Derl"^0"  °lber  I,,aCCS  ,n  COUnt>  °f 
KM.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  th?  borough  ami 
parish  of  Chesterfield,  and  other  parishes  and 
places  adjacent  or  near  thereto,  in  the  county 
of  Derby. 

iOj.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  town  and 
county  of  the  town  of  Nottingham,  and  other 
places  thereiu  mentioned,  in  the  counties  of 
Nottingham  aud  Derby. 

10G.  An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  parishes  of 
Halifax,  Bradford,  Keighley,  Bingley.Guiselv, 
Colverlev,  Bailey,  Birstal,  M'irfield.  Hartishead- 
cum  Clifton,  Almondbury,  Kirkheaton,  Kirk- 
burton,  and  Huddersfield,  and  the  Lordship  or 
liberty  of  Torn/,  in  the  county  of  York. 

10".  An  act  for  further  extending  the  ap- 
proaches to  London  Bridge,  and  amending  the 
acts  relating  thereto. 


^-  ;  

PRIVATE  ACTS, 

Printed  hy  the  Queen's  Printer,  and  irh'rrof 
the  printed  copies  m<ty  be  given  in  evidence. 

1.  An  act  for  inclosing  certain  open  and 
common  downs  or  sheep  walks  within  the  seve- 
ral tithing*  of  Oxenbouru  aud  Ramsdean  in 
the  parish  and  manor  of  Eastmeoniuthe  county 
of  Southampton. 

2.  Au  act  for  inclosing  lands  in  the  honour 
or  lordship  of  Chirk  and  Chirkland  in  the  se- 
veral parishes  of  Llangollen  and  Llainsaintfraid 
Glvn  Ceiriog  in  the  county  of  Denbigh. 

3.  An  act  for  inclosing  lands  in  the  parish  of 
Stow-cam-Quy  in  the  couuty  of  Cambridge. 

4.  Au  act  for  inclosing  lands  in  the  parish  of 
Monlton  in  the  county  of  Suffolk. 

o.  An  act  for  inclosing  lands  iu  the  parishes 
of  Frethernc  and  Saul  in  the  county  of  Glou- 
cester. 

6.  An  act  for  inclosing  lands  in  the  parish 
of  Melbourn  iu  the  county  of  Cambridge. 

7.  An  act  for  the  sale  of  the  advowson  of 
the  vicarage  of  Tethury  in  the  county  of  Glou- 
cester. 

*   8.  An  act  for  inch  sing  lands  in  the  parish 
of  Berkely  iu  the  county  of  Gloucester. 

9.  An  act  for  inclosing  lands  in  the  manor 
and  township  of  Totlev  in  the  parish  of  Dron- 
jfield  in  the  county  of  Derby. 

10.  An  act  for  inclosing  lands  in  the  manor 
of  Undone  in  the  parish  of  Drontield  in  the 
couuty  of  Derby. 

11.  Au  act  for  inclosing  lands  in  the  parish 
of  Ringstcad  in  the  county  of  Northampton. 

]*J.  An  act  for  inclosing  lauds  in  the  parish 
of  Barton  in  the  county  of  Cambridge. 
,    13.  Auactfor  inclosing  lands  in  the  borough 
or  township  of  Clun  in  the  parish  of  Cluu  in 
the  county  of  Salop. 

y\,44f^  Am  act  for  inclosing  lands  in  the  parish 
of  Combcrton  in  the  couuty  of  Cambridge. 


llX15.  Au  act  for  inclosing  lauds  in  the  parisji  to  the  trusts  ot  such  will. 
<rf  Rampton  iu  the  county  of  Cambridge.  27.  An  act  to  enable  the 


16".  An  act  to  enable  Jane  Mills  to  grant 
building  and  repairing  leases  of  estates  in  the 
parish  of  AsTon-juxta-BirmiRghum  in  the 
countv  of  Wartriek,  deviled  by  the  will  of  the 
late  >Vriothesly  D:gby,  Esquire ;  and  also  to 
alter  and  amend  the  power  of  leasing  contained 
in  the  marriage  settlement  of  Charles  Wrio- 
thesly  Dighy,  Esquire. 

17  An  act  to  enable  the  trustees  of  the  es- 
tates devised  by  William  Holme,  Esquire,  to 
appropriate  certain  parts  of  the  accumulated 
fuml  arising  from  the  said  estates  towards  the 
endowment  of  benefices,  the  building  of 
churches  and  for  other  purposes. 

18.  An  act  for  vesting  certain  hereditaments 
situate  in  the  parish  of  Drvpool  within  the  bo- 
rough of  Kingston-upon-lluil  and  in  the  pa- 
rish of  Sutton  in  the  east  riding  of  the  county 
of  York  respectively,  late  the  property  of  Ro- 
bert Raikes,  Esquire,  deceased,  in  trustees, 
upon  trust  to  be  sold,  and  for  laying  out  the 
money  arising  therefrom  in  the  purchase  of 
other  estates,  to  be  settled  to  the  same  uses. 

iy.  An  act  for  giving  effect  to  certain  pow- 
ers as  to  parts  of  the  settled  estates  of  the  most 
noble  Richard  Plantagenet  Duke  of  Bucking- 
ham and  Chandos. 

2<>.  An  aet  to  enable  the  mayor  and  com- 
monalty and  citizens  of  the  city  of  London  to 
let  and  sell  parcels  of  ground  in  Saint  George's 
fields  near  Bethlem  Hospital  to  the  governors 
of  the  said  Hospital. 

21.  An  act  for  enabling  the  keepers  and 
governors  of  the  possessions,  revenues,  and 
goods  of  the  free  grammar  school  of  Johu 
Lyon  within  the  town  of  Harrow-on-the-Hill 
in  the  county  of  Middlesex  to  grant  improving 
leases  of  their  estates  at  Harrow  and  Barnet, 
and  for  other  purposes  therein  mentioned, 

22.  An  act  for  explaining  and  amending  an 
act  made  and  passed  in  the  lifty-ninth  year  of 
his  Majesty  Kin::  George  the  third,  intituled 
"  An  act  for  vesting  the  manor  of  Oram,  and 
certain  messuages,  lands,  tenements,  and  he- 
reditaments in  the  county  of  Sussex,  part  of 
the  settled  estates  by  the  will  of  Samuel  Blunt, 
Esquire,  deceased,  in  trustees,  to  be  sold;  and 
for  vesting  the  money  arising  from  such  sale 
in  the  purchase  of  other  estates,  to  be  settled 
to  the  same  uses. 

2.i  An  act  for  vesting  certain  parts  of  the 
devised  estates  of  Hannah  Gilpin  Sharp.widow, 
deceased,  in  trustees,  in  trust  to  be  sold  or 
demised,  for  the  purposes  therein  mentioned. 
•  21.  An  act  for  vesting  certain  parts  of  the 
entailed  estate  of  Ladykirk  in  trustees,  to  be 
Bold,  for  payment  of  the  debts  affecting  the 
same,  and  for  other  purposes  therewith  con- 
nected. 

25.  An  act  for  authorising  the  granting  of 
leases  of  part  of  the  estates  in  the  county  of 
Kent  devised  by  the  will  of  the  right  honoura- 
ble Edward  Earl  of  Darnley  deceased 

2'!.  An  act  to  authorise  the  granting  of  mi- 
ning arid  building  leases  and  conveyances  of 
parts  of  the  estates  devised  by  the  will  of  James 


Alexander  Hodson  Esquire, 
to  the  trusts  of  such  will. 


deceased,  subject 
mayor  and  c«m- 
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monalty  and  citizens  of  the  city  of  London  to 
sell  building  ground  iu  Saint  George's  Fields. 

28.  An  act  for  inclosing  certain  lands  called 
tbeWest  Croft  and  Burton  Leys,  in  the  parish  of 
Saint  Mary  in  the  town  and  county  of  the  town 
of  Nottingham. 

29.  An  act  for  inclosing  lands  in  the  parishes 
of  West  Beckham  and  Alby  in  the  couutv  of 
Norfolk. 

30.  An  act  for  inclosing  lands  in  the  manor 
of  Almawortby  in  the  parish  of  Exford  in  the 
county  of  Somerset. 

31.  An  act  for  inclosing  lands  in  the  town- 
ship of  Hartishead.  otherwise  Hartshead,  in  the 
parish  of  Dewsbury  in  the  West  Riding  of  the 
county  of  York. 

32.  An  act  for  inclosing,  allotting,  and  im- 
proving certain  open  fields  iu  the  parish  of  Saint 
Mary  in  the  town  aud  county  of  the  town  of 
Nottingham. 

33.  An  act  for  altering  and  amending  cer- 
tain acts  relating  to  the  churches  of  Saint  Mark, 
Saint  Luke,  and  Saint  Michael  in  the  borough 
of  Liverpool. 

34.  An  act  for  vesting  the  estate  called  the 
Combe  Bank  Estate,  late  belonging  to  the 
Right  Honourable  Arthur  Lord  Templeinore, 
deceased,  in  trustees  to  sell  the  same,  and  to 
invest  the  produce  of  such  sale  for  the  benefit 
of  his  infant  sons. 

35.  An  act  to  authorise  the  sale  of  certain  lands 
tenements,  and  hereditaments  in  the  counties  of 
Kent  and  Northampton,  formerly  belonging 
to  William  Marshall  of  Clifford's  Inn  in  the 
city  of  London,  Gentleman,  deceased ;  and  for 
other  purposes  incidental  thereto. 

36.  An  act  to  enable  Randolph  earl  of  Gal- 
loway, or  the  heir  in  possession  of  the  entailed 
estates  of  Garlies,  Baldoon,  Newton  Stewart, 
and  others,  in  the  county  of  Wigton  and  stew- 
artry  of  Kirkcudbright,  to  reclaim  certain 
sleechy  ground  on  the  shores  of  the  said  es- 
tates, and  to  drain  and  improve  the  moss  of 
Cree,  part  thereof ;  and  to  burden  the  said  es- 
tates partially,  and  the  reclaimed  and  improved 
land,  with  the  expence ;  and  also  to  burden  the 
said  estates  with  certain  expences  incurred  by 
the  said  Earl  in  improving  the  same. 

37.  An  act  for  vesting  parts  of  the  estates  of 
Sir  John  Davie,  Baronet,  deceased,  in  trustees, 
upon  trust  to  be  sold ;  and  for  laying  out  the 
purchase  money,  under  the  direction  of  the 
Court  of  Chancery,  in  the  purchase  of  other 
estates,  to  be  settled  to  the  same  uses. 

38.  An  act  for  effecting  an  exchange  of 
mines  and  lands  between  Sir  Benjamin  Hall, 
Baronet,  and  others,  and  Capel  Han  bury  Leigh 
Esquire,  and  others. 

39.  An  act  to  authorize  conveyances  in  fee 
farm,  or  demises  for  long  terms  of  years  under 
reserved  rents,  of  certain  parts  of  the  settled 
estates  of  the  Right  Honourable  George  Harry 
Earl  of  Stamford  and  Warrington. 

40.  An  act  to  enable  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Reading  in 
the  county  of  Berks  to  sell  certain,  real  estates 
discharged  from  certain  liabilities,  and  to  in- 
vest the  purchase  monies  arising  from  such 
*ales  in  the  pm chase  of  other  real  estate,  to  be 
'liargM  with  such  liabilities. 


41.  An  act  for  exchanging  freehold  an£~ 
copyhold  estates  belonging  to  John  Motteux;>~ 
Esquire,  in  West  Rodham  and  East  Rodham 
in  the  county  of  Norfolk,  for  freehold,  copv- 
hold,  and  leasehold  estates  in  Darsingham  \tt  - 
the  same  county,  settled  under  the  will  of  " 
Horatio  Earl  of  Orford,  deceased. 

42.  An  act  for  authorizing  the  sale  of  (he 
real  estate  devised  by  the  will  of  Henry  Boul- 
ton,  Esquire,  deceased,  and  for  the  application' 
of  the  mouies  to  arise  thereby. 

4.J.  An  act  for  vesting  the  undivided  sixth 
share  of  Ann  Campbell  Bligh,  Spinster, 
lunatic,  as  one  of  the  six  daughters  and  co-' 
heiresses  of  William  Bligh,  Esquire,  deceased, " 
in  certain  lands  and  hereditaments  in  New 
South  Wales  of  which  the  said  William  Bligh^ 
died  seised,  in  trustees,  in  whom  the  other  five-1 
undivided  sixth  shares  are  now  vested,  upon' 
trust  for  sale. 

44.  An  act  for  enabling  the  trustees  of  the 
will  of  the  Reverend  John  Templer,  Clerk,  de- 
ceased, to  exchange  certain  of  the  real  estates^ 
thereby  devised,  situate  in  the  county  of  Devon, 
for  certain  other  estates  situate  in  the  same 
county. 

46.  An  act  to  enable  William  Russell,  Es- 
quire, to  grant  leases  of  coal  mines  under  the 
lands  within  the  manor  or  lordship  of  Branse- 
peth  and  other  lands  in  the  county  of  Durham, 
devised  by  or  subiect  to  the  uses  and  trusts  of 
the  will  and  codicil  of  William  Russell,  Esquire, 
deceased,  and  the  will  and  codicil  of  Matthew 
Russell  Esquire,  deceased. 

46.  An  act  for  inclosing  lands  within  the 
parishes  of  Rathkeale  and  Croagh  in  the 
county  of  Limerick. 


PRIVATE  ACTS,  Not  Printed. 

^  47.  An  act  for  naturalizing  John  Christopher 
Kavser. 

48.  An  act  to  enable  William  Beckett,  Es- 
quire, and  his  issue  male  to  take  the  name  and 
bear  the  arms  of  Turner,  pursuant  to  the  will 
of  Martha  Turner,  widow,  deceased. 

40.  An  act  for  naturalizing  Ernest  Reus*.  - 

50.  An  act  for  naturalizing  Don  Manuel  <fe 
laTorrey  Antunano. 

51.  An  act  for  naturalizing  George  Edward 
Biber. 

52.  An  act  to  dissolve  the  marriage  of  Job*, 
stone  Napier,  Esquire,  a  lieutenant  colonel  ft 
the  military  service  of  the  East  India  Company 
on  their  Madras  establishment,  with  Isabella  his 
now  wife,  and  to  enable  him  to  marry  again ; 
and  for  other  purposes  therein  mentioned. 

53.  An  act  to  dissolve  the  marriage  of  DW- 
nysius  Lardner,  Clerk,  Doctor  of  Civil  Law, 
with  Cecilia  Lardner  his  now  wife,  arid"  *b 
enable  him  to  marry  again ;  and  for  other 
purposes  therein  mentioned. 

54.  An  act  to  dissolve  the  marriage  'of 
Henry  Coode  (otherwise  Cood)  Esquire  with 
Jane  his  now  wife,  and  to  enable  him  to  marry 
again ;  and  for  other  purposes.  ' ;  ' 

55.  An  act  to  dissolve  the  marriage'  3f 
William  Carleton,  Enquire,  with  Rosamond 
Carleton  his  now  wife,  and  to  enable  litfn>to 
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marry  again  ;  and  for  other  purposes  therein 
mentioned. 

6(>.  An  act  for  naturalizing  Nicola  Ivanoff. 

57-  An  act  to  dissolve  the  marriage  of 
Robert  Allison  with  Mary  Ann  his  now"  wife, 
and  to  enable  him  to  marry  again  ;  and  for 
other  purposes  therein  mentioned. 

68  An  act  to  dissolve  the  marriage  of  Ed- 
ward Leigh  Pemberton  with  Charlotte  his  now 
wife,  and  to  enable  him  to  marry  again  ;  and 
for  other  purposes  (herein  mentioned. 

59.  An  act  to  dissolve  the  marriage  of 
Richard  John  Sutcliffe  Mellin,  Esquire,  with 
Jane  Mellin  his  now  wife,  and  to  enable  him 
to  marry  again;  and  for  other  purposes  therein 
mentioned. 

60.  An  act  to  dissolve  the  marriage  of  the 
Reverend  William  Andrew  Weguelin,  Clerk, 
with  Emma  his  now  wife,  and  to  enable  him 
to  marry  again ;  and  for  other  purposes  therein 
mentioned. 

61.  An  act  for  naturalizing  Alexander 
Henry  Augustus  John  Count  de  haint  George. 

62.  An  act  for  naturalizing  Samuel  Aspin- 
wall  Goddard. 


SUPERIOR  COURTS. 


Wict  Chancellor Court. 

FRAUD. — EVIDENCE.— VERBAL  AGREEMENT. 

A  bill  prayed  relief  against  a  teritten  instru. 
ment,  alleging  that  it  teas  obtained  by  fraud, 
or  that  a  verbal  agreement,  alleged  to  have 
been  the  consideration,  might  be  enforced : 
Held,  under  the  circumstances,  that  the 
allegations  of  fraud  were  not  proved ;  and 
the  bill,  so  far  as  it  asked  to  gire  effect  to 
the  verbal  agreement,  teas  aismissed  with 
costs. 

Mr.  John  Farquhar,  who  acquired  a  large 
fortune  ia  India,  and  improved  it  after  bis 
return  to  England  by  successful  commerce,  as 
one  of  the  partners  in  the  mercantile  firm  of 
Bazetts,  Farquhar,  Colviu  &  Co.,  and  became 
in  1824  the  purchaser  of  Fonthill  Abbey  and 
the  estates  belouging  to  it  from  Mr.  Dcckford, 
died  intestate,  and  without  issue  in  July  1826, 
leaving  seven  nephews  and  nieces,  his  only 
next  of  kin  surviving,  and  real  and  personal 
estates  worth  altogether  between  /U0,000/.  and 
800,000/.  Soon  after  his  death  a  contest  arose 
between  the  next  of  kiu  about  obtaining  ad- 
iaaiu'ut ration  of  his  estate,  and  it  was  at  last 
agreed  between  them  that  John  Farquhar  Fra- 
ter,  a  barrister,  and  James  and  George  Mor- 
timer, merchauts,  three  of  the  nephews  and 
next  of  kin  of  the  intestate,  should  take  out 
,  tbe  letters  of  administration,  which,  however, 
fWere  granted  to  Mr.  Frascr  alone,  the  Mor- 
timers not  being  able  to  find  sufficient  sureties. 
Mr.  George  Mortimer  had  been  the  intestate's 
.  favourite  nephew,  and  received  from  him  in 
his  lifetime  large  sums  of  money,  and  mer- 
chandize and  other  property,  by  orders  on  the 
intestate's  bankers  and  partners,  and  in  the 
. cutest  about  obtaining  the  letters  of  adminis- 
tration he  insisted  .that  all  he  received  were 


given  to  him  as  free  and  absolute  gifts,  except 
part  of  the  Fonthill  estates,- which  be  had  pur- 
chased of  the  intestate,  and  for  which  he  owed 
part  of  the  purchase  money.  But  on  being 
informed  by  Mr.  Eraser  that  he  could  not  be 
admitted  to  join  in  the  administration  until  he 
made  an  arrangement  in  respect  of  the  money 
and  property  which  he  had  from  the  intestate, 
he  then  agreed  to  sign  an  instrument  in  writ- 
ing, by  which  he  acknowledged  that  one  sum 
•  of  20,000/.  given  to  him  by  the  intestate  was  a 
'  loan.  Upon  his  signing  that  instrument,  Air. 
Fraser  agreed  that  time  should  be  given  for 
the  payment,  and  that  no  demand  should  be 
made  in  respect  of  other  sums  which  had  been 
alleged  bv  Mr.  Fraser  to  have  been  received  by 
Air.  G.  Mortimer  from  the  intestate  as  loaus. 
A  bill  was  filed  by  Mrs  Trezevant,  one  of  the 
next  of  kin,  and  her  husband  in  her  right,  in 
1829,  against  Mr.  Fraser,  the  administrator, 
and  the  other  next  of  kin,  for  administration 
of  the  intestate's  estate ;  and  under  the  decree 
for  account  in  that  suit,  a  state  of  facts  was 
brought  in  before  the  Master  charging  Mr.  G. 
Mortimer  with  being  debtor  to  the  estate  in 
several  large  sums,  besides  the  20,000/.  He 
put  in  his  answer  to  the  charge,  insisting  that 
all  he  had  of  the  intestate  were  gifts,  and  that 
the  acknowledgment  to  the  contrary  in  respect 
of  20,000/.  was  obtained  from  him  by  means 
of  false  representations  aud  coercion.  The 
Master  reported  him  a  debtor  to  the  estate  for 
the  20,000/.,  but  not  as  to  the  several  other 
sums  charged  against  him.  Mr.  and  Mrs. 
Trezevant  and  Mr.  Fraser  excepted  to  the 
report,  and  the  exceptions  were  allowed,  and 
the  decree  of  Court  allowing  them  was,  on 
appeal,  affirmed  in  the  House  of  Lords.8 
Mr.  G.  Mortimer  died  during  the  proceed- 
ings. His  widow  aud  executrix  filed  die  pre- 
sent bill  for  relief  against  Mr.  Fraser  and  the 
other  next  of  kin,  praying  thai  the  said  ac- 
knowledgment of  a  debt  of  20,000/.  may  be 
set  aside,  or  that  if  the  Court  should  still  hold 
her  bound  by  it,  that  the  defendants  may  be 
held  bound  by  the  same  instrument  to  refrain 
from  all  other  demands  on  her  husband's 
estate.  Mr.  and  Mrs.  Trezevant  said  they 
were  not  parties  to  any  arrangement  between 
G.  Mortimer  and  J.  F.  Fraser,  and  were  not 
bound  by  it  from  getting  in  every  part  of  the 
intestate's  estate.  The  other  circumstances 
of  this  suit,  and  the  line  of  argument  used  on 
both  sides,  appear  in  the  following  judgmeut. 

The  Vice  Chancellor. — The  question  was, 
whether  tbe  bill  hied  by  Mrs.  Mortimer  was 
supported  by  the  evidence  produced  by  her. 
It  appeared  that  Mr.  Farquhar  who  died  intes- 
tate, nad  in  his  lifetime,  made  an  advance  to 
his  nephew,  George  Mortimer,  of  2(1,000/., 
which  the  latter  always  insisted  to  have  been  a 
gift.  There  were  other  transactions  between 
theni,  in  which  George  Mortimer  insisted  that 
all  that  he  had  received  from  Mr. -Farquhar 
were  gifts.  Mrs.  Mortimer,  the  plaintiff,  the 
widow  and  personal  representative  of  G..  Mor- 
timer, in  her  bill  represented  that  when  a 
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discussion  took  place  among  the  next  of  kin 
of  Mr.  Farquhur,  It  eluding  J.  Farquhar  Fra- 
ser, G.  Mortimer,  ami  fite  other  persons,  who 
should  take  out  administration  to  the  estate,  a 
representation  was  made  to  G.  Mortimer  that 
he  could  not  be  permitted  to  join  in  the  admi- 
nistration, unless  he  would  admit  that  the 
'20,000/.  was  due  from  him  to  the  estate.  The 
hill  alleged  that  G.  Mortimer,  believing  it  to 
he  true  that  he  would  he  excluded  from  the 
administration  unless  he  admitted  the  20,000/. 
to  he  a  loan,  and  that  if  he  would  m>  state,  no 
farther  demand  would  be  made  on  him  in  re- 
spect of  any  other  property  he  had  received 
from  his  uncle,  and  being  at  the  time  iu  a  very 
had  state  of  health,  and  desirous  that  hie  wife 
and  family  should  not,  after  his  death,  be  ex- 
posed to  litigation,  consented  to  repay  the 
20,000/.  by  instalments;  that  J.  F.  Fraser  was 
extremely  urgent  to  have  the  business  com- 
pleted, and  after  G.  Mortimer  had  been  in- 
duced to  yield  to  his  importunities,  which 
occurred  on  the  4th  of  December,  182fi,  J.  F. 
Fraser  prevailed  on  him  to  accompany  him 
and  William  Aitkin,  James  Lutnsden,  and 
James  Mortimer;  (.three  others  of  the  next  of 
kin,  the  two  former  in  right  of  their  wives)  to 
the  otfiee  of  Mr.  Gale,  a  solicitor  in  Basinghall 
Street,  opposite  to  G.  Mortimer's  house,  and 
Fraser  stated  to  Gale  the  nature  of  the  agree- 
ment they  were  ahout  to  enter  into,  which  was 
that  on  payment  of  20,000/.,  (and  of  a  sum  of 
18,000/.,  about  which  there  was  no  dispute)  all 
accounts  between  G.  Mortimer  and  the  in  tea- 
tate  were  to  l»e  considered  as  closed,  and  that 
Gate  drew  up  the  agreement  containing  a 
clause  to  that  effect,  and  that  Fraser  then  ob- 
jected to  sign  the  agreement  if  it  contained 
nucha  clause,  and  that  the  objection  was  made 
on  the  express  and  only  ground  that  such  a 
clause  would  be  fraudulent,  as  G.  Mortimer 
was  about  to  become  one  of  the  administrators, 
and  that,  but  for  that  reason  he  would  not  have 
objected  to  the  insertion  of  the  clause.  The 
hill  then  alleged  that  upon  Fraser's  objection 
the  clause  was  struck  out  of  the  agreement 
upon  the  express  understanding  nevertheless 
that  if  the  clause  were  admitted,  and  if  G. 
Mortimer  agreed  to  pay -0,000/.,  he  was  not  to 
lie  called  upon  to  account  for  any  other  pro- 
perty he  had  received  from  the  intestate.  The 
bill  next  stated  that  what  took  place  on  that 
occasion  was  stated  accurately  in  the  affidavit 
of  Mr.  Lutnsden  and  Mr.  Aitken,  iu  support 
of  a  petition  which  Airs.  Mortimer  had  pre- 
sented for  leave  to  file  a  bill  to  do  what 
was  sought  hy  the  present  bill.    The  question 
was  whether  these  representations  were  true. 
It  was  first  observable  that  not  only  in  the  petU 
tion  first  mentioned  was  the  transaction  stated 
differently,  but  that  Mrs.  Mortimer's  own  affi- 
davit in  support  of  her  petition  varied  from  the 
statement  of  her  hill.   In  her  petition,  after 
stating  what  took  place  at  the  making  of  the 
agreement;  she  added  that  the  paper  was  read 
over  to  G;  Mortimer,  who  objected  that  it  did 
not  contain  any  undertaking  that  no  claim 
should  be  made  on  him  in  respect  of  any  orher 
property  vvfiich  he  had  received  from  thfe"  intes- 


tate, and  that  Fraser  in  the  presence  of  James 

Mortimer,  Lomsden,*nd  Aitken,  replied  it  was,  ■ . 
entirely  unnecessary,  aa  it  was  fully  agreed 
that  if  G.  Mortimer  would  sign  the  paper 
no  farther  claim  should  be  made  upou  uim, 
and  that  administration  would  be  thereupon 
granted  to  himself,  James  and  G.  Mortimer ; 
and  the  petition  then  alleged  that  in  cunse- 

iuence  of  such  arrangement  and  assurance*  G,, 
fortimer  was  induced  to  sign  the  paper  with,n, 
out  professional  assistance    It  was  ubriou^ 
that  this  statement  in  the  petition  was  to- 
tally  different  from  the  statement  iu  the  hill. 
But  about  the  fact  there  could  be  no  doubt? 
when  the  Court  looked  at  Mr.  Gale's  depo- 
sitions.   So  far  from  the  transactions  hav- 
ing taken  place  on  the  4th  of  December,  it 
appeared  from  Mr  Gale's  statement  that  he 
had  been  G.  Mortimer's  solicitor;  and  that 
on  the  2d  of  December,  in  pursuance  of  in- 
structions he  had  received,  he  prepared  a 
paper  containing  a  clause,  that  on  payment  by 
G.  Mortimer  of  20,000/.  (and  18,000/.  not  in 
dispute),  all  accounts  between  G.  Mortimer 
and  the  intestate  should  he  Closed  ;  and  Fraser 
objected  to  sign  the  paper  in  that  form,  and 
G.  Mortimer  refused  to  sign  it  while  U  cpn-> 
rained  a  particular  clause ;  and  such  being  the 
case,  in  the  interval  between  the  2d  and  4th 
of  December,  he  (Gale)  caused  two  copies  to 
be  made  of  the  agreement,  with  the  omission 
of  the  clauses  objected  to.   There  could  be 
no  doubt  that  the  document  was  read  over  to 
all  parties  concerned,  and  fair  copies  in  dupli- 
cate signed.    Iu  the  original  hill  filed  by  Mr. 
Trczevant  (whose  wife  was  a  uiece  of  the 
intestate,  and  who  |  was  not  a  party  to  any 
arrangement)  a  formal  decree  for  an  account 
was  made  in  March,  18j0.   The  Master  made 
bis  report  in  February,  1835,  in  which  he 
charged  G.  Mortimer's  estate  with  the  20,000/. 
In  consequence  of  the  Master  uot  proceeding 
to  charge  that  estate  further,  exceptions  were 
taken  by  Mr. Trezevant,  insisting  that  G.  Mor- 
timer ought  to  have  beeu  charged  with  a 
variety  of  other  sums  j  and  exceptious  to  the 
same  effect  were  taken  by  Fraser.    G.  Mor- 
timer died  in  1832,  between  the  dates  of  the 
decree  and  the  report.   It  was  a  remarkable 
thing,  if  ever  there  was  such  an  agreement  as 
that  now  set  up  by  Mrs  Mortimer,  that  wheu 
the  matter  was  in  progress  in  the  Master's 
office,  and  an  attempt  was  made  to  charge 
G.  Mortimer  or  his  estate,  neither  he  nor 
his  wife,  who  afterwards  represented  hitu 
and  his  estate,  never  thought  of  filing  a  bill 
to  give  effect  to  the  statement  which  was 
made  the  foundation  of  the  present  bill.  On 
the  contrary,  the  course  pursued  was  an  at- 
tempt to  shew  that  the  things  which  were 
the  subject  of  the  exceptious  were  gifts,  and 
not  loans  from  the  intestate.     The  result  was 
that  all  the  evidence  iu  support  of  that  attempt 
failed,  on  the  ground  that  the  documents  pro- 
duced to  prove  gifts  were  forgeries,  or  other-  . 
wise  invalid.    The  evidence  of  Mr.  Lutnsden 
and  Mr.  Fraser  iu  support  of  the  hill  was 
completely  overturned  hy  the  tc^tiampy  of 
Mr.  Gal*,  corroborated  by  the.,  documents 
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which  had  heed  produced,  Therfe  was  a  great  j 
deal  of  loose  evidence  relating  to  the  otlier 
property,  which  G.  Mortimer  had  from  the 
intestate,  hut  the  question  here  being  whether 
the  matter  took  place  in  the  way  Mr.  Mor- 
timer had  stated  it,  upon  a  careful  considera- 
tion of  the  whole  of  the  statements,  his  Honor 
was  of  opinion  that  there  was  no  foundation 
for  the  fact  on  which  her  whole  case  rested, 
and  so  fur  as  the  hill  asked  relief  in  respect  of 
the  ?erhal  agreement  as  part  of  the  written 
agreement,  it  should  he  dismissed  with  costs. 

Mortimer  v.  Fritter  and  others,  Sittings  at 
Lincoln's  Inn,  July  16th  and  27th, 


PLEADING. — MISJOINDER  OF  PAKTIES. 

An  action  having  been  brought  against  an 
insurance  company  by  the  agent  itf the  prin- 
cipal insurer,  who  teas  not  a  p«rty  to  the  ac- 
tion, the  company  filed  a  bill  of  discovery  in 
aid  of  their  defence,  and  made  the  insurer  a 
defendant  thereto ;  he  demurred Held,  that 
such  a  bill  would  not  lie  against  a  person 
who  tons  not  a  jxirty  to  the  action. 

This  was  a  demnrrer  to  a  bill  of  discovery, 
filed  by  the  Alliance  Insurance  Company, 
against  a  person  who  had  iutured  a  ship  and 
cargo  with  them,  and  his  agent,  in  aid  of  a  de- 
fence to  an  action  at  law  brought  against  the 
company  by  the  agent  alone.  The  question 
was  whether  the  principal  insurer,  not  being 
a  party  to  the  action,  wajs  properly  made  a 
party  to  the  hill.  The  state  of  tacts  and  the 
line  of  argument  may  he  collected  from  the 
following  judgment  i 

The  Vice  ChanceUor. — The  hill  was  filed  by 
Mr.  Irving,  the  chairman  of  the  Alliance  Ma- 
rine Assurance  Company,  in  whose  name  all 
actions  on  behalf  of  the  company  were  directed 
by  their  act  to  he  brought,  staring  that  William 
Thompson,  one  of  the  defendants,  caused  a 
policy  of  Insurance  to  be  effected  on  the  4th 
of  August  18^7.  on  the  freight  of  a  foreign 
vessel,  called  Gustave,  and  that  Thompson  and 
R.  G.  Kruger  claimed  to  he  solely  interested 
in  all  benefit  to  be  derived  from  the  policy ; 
that  the  ship  was  lost,  and  the  plaintiff  and  the 
company  had  recently,  and  long  since  the 
policy  was  effected,  discovered  that  the  ship 
was  not  seaworthwy  at  the  time  she  left  Dam- 
zic,  and  that  none  of  the  goods  or  merchan- 
dise mentioned  in  the  policy  were  ever  on 
board  the  ship,  or  if  shipped,  that  they  were 
uushipped  again  before  the  vessel  sailed.  The 
bill  then  stated  that  Thompson  commenced  an 
action  against  the  plaintiff  in  the  Court  of 
Exchequer  to  recover  from  the  company  the 
sum  of  680/.  upon  the  policy,  and  had  in  his 
declaration  averred  that  the  interest  in  the  ship 
and  in  the  goods  comprised  in  the  policy  was 
in  himself  or  Kruger,  and  that  the  ship  was 
lost  by  the  perils  of  the  sea.  The  bill  then 
stated  that  an  application  was  made  toTuomp* 
sou  not  to  carry  on  the  action,  bnt  he  refused 
to  comply  with  the  request,  and  then,  after 
stating  circumstance*  to  shew  the  whole  was  a 
fraud  on  the  Alliance  Company,  it  prayed  a 
-discovery  and  an  injunction  against  Thompson 


and  Kruger.   To  this  bill  a  general  demurrer 
had  been  put  in  by  Kruger,  and  it  was  argued 
that  the  demurrer  ought  to  be  overruled  on 
the  authority  of  Glyn  v.  Soares*  in  the  Court 
of  Exchequer  in  Equity  before  Lord  Abinger. 
The  circumstances  of  that  case  were  compli- 
cated, and  his  Honor  would  be  unwilling  to  be 
thought,  for  the  purpose  of  deciding  the  pre- 
sent case,  to  give  any  opinion  on  the  judgment 
there  delivered  by  the  Lord  Chief  Baron ;  but 
heconld  not  help  observing  on  some  parts  of 
it,  which  appeared  to  him  to  proceed  on  mis- 
apprehension of  the  circumstances  of  the  cases 
to  which  it  referred.    Lord  Abinger,  referring 
to  the  case  of  Fentvn  and  Hughes  j>  after  stating 
the  circumstances,  proceeded  thus  to  describe 
Lord  Eldon's  judgment.    "  He"  Lord  Eldon 
"  says  that  he  has  looked  with  great  anxiety 
into  the  l>iU,  to  see  if  he  could  discover  any 
sort  of  interest  that  Bate  had,  to  make  him  any 
thing  bat  a  witness,  and  he  goes  through  the 
topics  to  shew  that  Bate  was  clearly  a  witness 
at  law  for  the  party  who  had  hied  that  bill ; 
that  if  he  could  not  be  a  witness  on  the  other 
side,  by  reason  of  any  interest  yet  undiscovered, 
that  was  for  the  advantage  of  the  plaintiff  in 
equity,  and  he  comes  to  the  conclusion  that 
there  ia  not  such  a  charge  of  interest  in  Bate 
as  justified  him  in  retaining  the  bill  against 
him."    Lord  Abinger  went  on  to  say  that  "  if 
the  bill  had  stated  that  the  plaintiff  iu  the  ac- 
tion and  Hate  had  agreed  to  divide  the  profits, 
or  if  it  had  stated  that  Bate  had  some  such  in- 
terest in  the  suit  as  identified  him  in  interest 
with  the  plaintiff  in  the  action,  though  not 
himself  a  plaintiff  on  the  record,  I  should  have 
thought  it  probable  from  Lord  Eldon1  s  judg- 
ment that  be  would  not  have  allowed  the  de- 
murrer."   His  Honor  had,  however,  procured 
the  papers  in  Fenton  v.  Hughes,  and  was  un- 
able to  find  that  Bate  had  any  interest,  though 
it  was  charged  by  the  bill  that  he  was  interested 
in  the  event  of  the  action,  and  was  entitled  to 
the  inoney.    So  that  in  fact  there  were  three 
things  in  that  case  which  induced  Lord  Abinger 
to  think  that  if  they  had  been  in  the  bill  Lord 
Eldon  would  have  come  to  a  different  conclu- 
sion, whereas  Lord  Eldon  seeing  those  things 
s'ated  in  the  bill,  came  to  the  conclusion  he  was 
reported  to  have  come  to.    Again,  in  the 
Bishop  of  London  v.  Fytche,c  which  was  a  bill 
filed  by  the  Bishop  against  the  patron  of  a 
living,  the  Bishop  having  understood  that  the 
clerk  had  given  a  bond  to  resign  qn  demand, 
refused  to  admit  him,  conceiving  the  bond 
simoniacal,  and  upon  a  <fuare  impedit  being 
commenced  at  law,  the  bishop  filed  a  bill  for 
discovery  in  aid  of  his  defence  to  the  action. 
Lord  Abinger  in  bis  judgment  assumed  the 
bill  was  hied  against  both  Fytche  and  Eyre  the 
clerk,  as  he  said  ;  "  From  this  it  seems  clear 
that  the  clerk  was  no  more  a  party  to  the  re- 
cord from  bis  name  being  inserted  in  the  de- 
claration than  any  individual  is  a  party  whose 
name  is  found  in  an  allegation  of  special  dam- 
age by  reason  of  the  loss  of  his  custom  ami 
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trade.    Therefore  the  ca6e  of  the  Bishop  of 
London  v.  Fytche  is  a  direct  decision  that  where 
a  party  is  interested  in  the  subject-matter  of 
the  suit,  a  hill  of  discovery  may  be  sustained 
against  him  though  not  a  party  to  the  record 
at  law,  as  well  as  against  an  individual  who  is 
a  party  on  that  record."    Bui  the  fact  was 
that  the  bill  was  filed  against  Fytche  alone  ;  and 
Lord  T/turlow  overruled  his  demurrer.  His 
Honour  said  he  saw  nothing  in  the  present  case 
whLh  went  to  shew  that  Kruger  was  a  party 
who  might  derive  any  benefit  from  the  action  , 
he  was  not  it  party  to  that  record  ;  and  his 
Honour  could  not  but  think,  notwithstanding 
the  decision  of  the  Lord  Chief  Baron  in  67///* 
v.  Soares,  that  the  present  was  a  perfccily  plain 
ease  and  bound  by  the  authority  in  Fenton  v. 
Hughes,  and  therefore  he  shculd  allow  the  de- 
murrer.   The  case  of  Fen  v.  Guppy  had  been 
carried  from  this  Court  to  Lord  Chancellor 
Lyndhurst,  not  properly  as  an  appeal,  because 
the  motion  in  this  Court  was  made  in  one  case 
only,  in  which  the  cestuis  que  trust  were  not 
parties,  and  the  motion  before  the  Lord  Cnan- 
cellor  was  made  in  both  causes,  and  there  the 
cestuis  que  truits  were  putties.    In  that  case, 
though  the  principle  was  correctly  stated  by- 
Lord  Lyndhurst,  his  observations  were  extra 
judicial.     On  the  whole  it  appeared  to  his 
Honour  that  the  present  case  was  bound  by  the 
decisions  which  he  had  before  mentioned.  He 
could  not  help  thinking  there  had  been  some 
mistake,  for  if  this  had  been  the  practice  for 
fifteen  years  in  the  Exchequer,  as  was  alleged, 
it  was  strange  no  instance  of  such  a  hill  had 
be*n  produced. 

Demurrer  allowed.  Irving  v.  Thompson  and 
Kruger.  Sittings  at  Lincoln's  Inn,  July  22nd 
and  31st,  183'). 

<£rrhcqiwr  of  }3Ic;uf. 

AMENDMENT  OP  RECORD. — CONTRACT. 

The  plaintiff  declared  that  the  defendant  con- 
tracted to  build  for  him  a  certain  booth  or 
building,  according  to  plant;  agreed  upon, 
for  201.,  the  same  to  be  erected  by  the  23th 
of  June,  and  at  the  trial  it  was  proved  that 
the  contract  teas  to  erect  certain  seats  or 
tables  for  25/.,  to  be  completed  four  or  five 
days  before  the  coronation  :  The  defendant 
had  pleaded  non  assumpsit,  and  that  the 
contract  was  rescinded ;  field  that  the 
judge  at  Nisi  Prius  might  amend  the  re- 
cord according  to  the  contract  proved. 

Piatt  moved  to  set  aside  the  verdict  found 
for  the  plaintiff  in  this  action.  Itwas  assump- 
sit,  and  the  declaration,  in  its  original  form 
stated  that  in  consideration  that  the  plaintiff 
would  employ  the  defendant  to  erect  a  certain 
booth  or  building,  and  to  fit  up  aud  complete 
the  same,  according  to  certain  plans  then 
•greed  upon,  for  20/.,  the  defendant  agreed  to 
erect  the  same  by  the  28th  June  ;  and  that  the 
plaintiff,confiding  &c.  employed  the  defendant, 
bat  (breach)  thai  the  defendant  did  not  erect 
the  same,  whereby  the  defendant  was  damni- 
fied. The  defendant  pleaded  non  assumpsit, 
and  that  the  contract  was  rescinded.  The 
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cause  was  tried  before  Lord  Abinger,  C.  B.,. 
and  then  It  appeared  that  the  contract  was  to 
erect  certain  seats  and  tables  ou  certain  ground, 
which  the  plaintiif  had  hired  for  25/.,  and  that 
they  were  to  be  completed  four  or  five  days 
before  the  coronation.  It  was  then  coutei.ded 
on  behalf  of  the  defending  that  the  declara- 
tion was  not  supported  bv  the  evidence,  which 
shewed  a  different  contract  from  that  alleged  ; 
and  the  plaintiff's  counsel  applied  to  the  learned 
[judge  to  amend  the  record.  An  amendment 
wa>  in  consequence  made,  and  the  jury  found 
for  the  plaintiff  with  5/.  damages.  The  pre- 
sent motion  was  made  on  the  ground  that  the, 
amendment  ought  not  to  have  been  permitted, 
for  that  the  contract  proved  was  entirely  dif- 
ferent from  that  set  up,  and  was  one  which  the 
defendant  could  not  have  come  prepared  to 
meet.  Such  alterations  would  not  be  encou- 
raged by  the  Court,  for  they  would  tend  to  in- 
duce great  lexitv  in  pleading. 

Lord  Abinger,  C.  B. — A  contract  was 
clearly  proved.  That  was  the  most  material 
fact,  and  its  terms  were  of  minor  importance. 
I  was  certainly  somewhat  reluctant  to  make 
the  amendment ,  but,  on  looking  at  the  pleas, 
I  thought  that  the  defendaut  could  not  be  pre- 
judiced. 

Parke,  B. — I  think  that  this  is  precisely  the 
case  which  the  act  of  parliament  intended  to 
meet.  There  is  an  amendment  made  in  a 
matter  not  material  to  the  merits  of  the  case, 
and  by  which  the  defendant  cannot  have  been 
prejudiced  in  his  defence. 

Alderson,  B. — If  we  were  to  grant  this  rule, 
a  party  might  be  turned  rojnd  upon  a  mere 
variance  of  words.  The  second  plea  clearly 
shews  that  the  amendment  did  not  affect  the 
merits. 

Maule,  B. — In  this  case  the  cou tract  has  not 
been  reduced  to  writing,  and  it  is  uncertain 
what  precise  terms  may  be  proved.  Where 
only  one  count  is  allowed,  it  would  be  very  in- 
convenient to  construe  it  with  the  strictness 
contended  for;  and  I  think  it  should  to  a  cer- 
tain extent  be  adapted  to  the  proof. 

Rule  refused.— Wards.  Pearson,  T.T.  1839. 
Exchq. 

52  Geo.  3,  c.  165,  s.  54.— operation  or 

STATUTE  OF  LIMITATIONS. 

7  he  operation  of  the  Statute  of  Limitations  is 
not  prevented  by  the  52  Geo.  3,  c.  1 65,  s. 
54,  which  gives  creditors  a  remedy  against 
the  future  estate  of  insolvents  discharged 
under  its  provisions. 

This  was  an  netion  of  assumpsit,  brought 
against  the  executors  of  William  Keid,  (an  in- 
solvent) deceased,  for  work  and  labour  done, 
ijoods  sold,  and  on  an  account  stated,  to  which 
the  defendants  pleaded  the  Statute  of  Limita- 
tions. The  plaintiff  replied  that  William  Keid 
was  a  prisoner  in  the  Marshalsea  in  the  year 
1812,  after  the  making  of  the  said  promises, 
at  the  suit  of  the  plaintiff  and  other  creditors; 
and  that  subsequently  he  applied  under  the  52 
Geo.  3,  c.  165,  to  be  discharged  and  exonerated 
k  from  his  debts,  and  that  he  was  declared  to  be 
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entitled  to  be  discharged  ;  that  subsequently, 
within  six  years  next  before  the  commence- 
ment of  this  suit,  certain  poods  and  chattels 
came  into  the  hands  of  the  defendants  as 
executors  of  the  said  William  Reid,  to  be  by 
them  administered,  which  were  the  first  part 
of  his  future  estate,  which  ever  came  to  the 
hands  of  the  said  defendants,  and  therefore, 
the  plaintiffs  prayed  judgment  and  the  damages 
by  them  sustained,  &c.  Special  demurrer,  as- 
signing for  cause  (hat,  although  the  replication 
confessed  the  matters  alleged  in  the  plea,  yet, 
it  did  not  in  any  way  avoid  the  same,  and  also 
that  it  was  not  alleged  in  the  said  replication 
that  the  said  William  Reid,  in  his  lifetime,  and 
after  he  was  adjudged  to  be  entitled  to  his  dis- 
charge, had  not  anv  future  estate  or  effects, 
out  of  which  the  plaintiff  would  be  entitled  to 
recover  or  have  execution  ;  and  also  that  the 
said  act  mentioned  did  not  save  the  causes  of 
action  from  the  effect  uf  the  Statute  of  Limita- 
tions ;  and  that  the  replication  prayed  an  im- 
proper judgment,  and  was  otherwise  insuffi- 
cient. 

Martin,  in  support  of  the  demurrer,  con- 
tended, that  the  replication  was  bad  in  sub- 
stance. The  act  52  Geo.  3,  c.  I  (55,  did  not 
preveut  the  operation  of  the  Statute  of  Limita- 
tions. The  54  th  clause  reserved  to  the  creditor 
the  right  of  payment  out  of  the  future  assets ; 
but  it  contained  nothing  which  prevented  the 
debt  from  being  barred  by  lapse  of  time.  This 
was  evident  from  the  terms  of  the  more  recent 
act  of  the  7  Geo.  4,  c.  57,  s  57,  which  required 
that  before  adjudication,  every  prisoner  should 
execute  a  warrant  of  attorney,  authorising  the 
entering  up  of  a  judgment  in  one  of  the  su- 
perior Courts  in  the  name  of  the  assignee  for 
the  amount  of  the  debts  iu  the  schedule,  and 
thus  provided  that  in  case  it  should  appear  to 
the  satisfaction  of  the  Conrt  that  the  prisoner 
was  aide  to  pay  such  debts,  or  that  he  was 
dead,  leaving  usset6  for  that  purpose,  the  said 
Court  might  permit  execution  to  be  taken  out 
upon  judgment,  for  such  sum  of  money  as 
under  the  circumstances  of  the  case,  the  Court 
should  order,  and  such  further  proceedings 
should  be  had  upon  such  judgment  as  might 
seem  fit  to  the  discretion  of  the  Court  until 
the  whole  of  the  debts  should  have  been  paid, 
together  with  such  costs  as  the  Court  should 
award.  The  case  of  Barton  v.  Tattersall,  1  R. 
&  M.  237  was  not  iu  favor  of  the  plaintiff,  for 
it  was  decided  upon  the  priuciple  which  pre- 
vailed in  a  Court  of  Equity,  that  when  there 
was  a  trust  fuud  the  statute  of  limitations 
would  not  take  effect.  The  replication  was 
also  bad  on  the  other  grounds  stated  in  the 
causes  assigned  for  the  demurrer. 
^  J.  Jervis,  in  support  of  the  replication. — The 
Statute  of  Limitations  did  not  run  in  this  case. 
The  act  of  53  G  3,  only  protected  the  person 
of  the  debtor,  and  not  his  future  property,  and 
the  plaintiffs  would  have  a  reasonable  time  in 
which  to  bring  their  action,  after  they  learned 
that  property  had  come  into  the  hands  of  the 
executors. 

Per  Curiam. — The  replication  is  clearly  had/ 
Even  supposing  that,  under  the  circumstances, 
a  new  promise  arose,  it  would  be  a  promise  by 


the  executors,  whereas  the  plaintiff  has  de- 
clared on  a  promise  by  the  testator. 

Judgment  for  defendants. — Browning  and 
others  v.  Paris  and  another,  executors  of  Wil- 
liam Reid,  deceased,  T.  T.  1839.  Exeheq. 

ACTION  BT  HU8BAND  AND  WIFE. 

A  lease  for  years  being  made  to  the  plaintiff' 
and  his  wife,  the  former  brought  nn  action 
for  injury  done  to  his  reversionary  interest 
in  respect  of  land  ichich  he  had  underlet : 
Held,  that  the  action  teas  properly  brought 
by  the  plaintiff  alone. 
Alexander  moved  for  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  verdict  found 
for  him  at  the  trial  of  the  action  should  not  be 
set  aside,  and  a  nonsuit  entered.  It  was  an 
action  brought  against  a  railway  company  for 
injury  done  to  the  plaintiff's  reversionary  in- 
terest in  certain  land  in  the  occupation  of  his 
tenant,  and  the  defendant  pleaded  that  the 
land  did  not  bilong  to  the  plaintiff  modo  et 
forma.  At  the  trial,  it  was  proved  that  the 
land  had  been  demised  hy  the  Dean  and  Chap- 
ter of  Durham  to  the  plaintiff  and  his  wife,  and 
it  was  thereupon  objected  that  the  action  was 
improperly  brought  by  the  plaintiff  alone.  The 
objection,  however,  was  overruled,  and  a  ver- 
dict was  returned  for  the  plaintiff.  It  was 
now  urged  that  the  action  should  have  been 
brought  in  the  names  of  the  plaintiff  and  his 
wife.  In  1  Roper,  173,  it  was  said — '*  To  chat- 
tels real,  of  which  the  wife  is  or  may  be  pos- 
sessed during  marriage,  the  law  gives  to  the  hus- 
band a  qualified  right  only ;  i.  e.  an  interest  in  hts 
wife's  right  with  a  power  of  alienation,  during 
the  coverture.  If,  therefore,  he  dispose  of  hia 
wife's  term  of  years  by  a  complete  act  in  his 
lifetime,  his  right  by  survivorship  shall  be  de- 
feated." In  Co.  Litt.  46  b,  it  was  laid  down, 
"  If  a  man  be  possessed  of  a  term  of  40  years 
in  right  of  his  wife,  and  makes  a  lease  for  20 
vears,  reserving  rent,  and  dies,  the  wife  shall 
"have  the  residue  of  the  term,  but  the  executors 
of  the  husband  shall  have  the  rent,  for  it  was 
not  incident  to  the  reversion,  for  that  the  wife 
was  not  a  party  to  the  lease.*' 

Cur.  adv.  mlt. 
Lord  Af/inger,  C.  B.,  subsequently  said  that 
the  Court  had  come  to  the  conclusion  that 
there  was  no  ground  for  the  objection.  They 
were  also  of  opinion  that  if  the  objection  had 
been  valid,  it  should  have  been  taken  by  a  plea 
in  abatement. 

Rule  refused.— Wallis  v.  Harrison,  T.  T. 
1839.  Excheq. 

 . — 
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AT  TUB  ROLLS.      >  \>aOO& 

Tuesday     ..   2^  ^ort  Causes  .a/ter  s^r. 

\    ing  in  the  Solicitors. 

Consent  Causes,  Short  Causes,  and  Consent 
Petitions,  every  Tuesday  at  the  Sitting  of 
the  Court.  >  ,  ,„V,^, 

 ■•.■ri'^Uh  vfl 

<Srrhcqutr  CquUg,  j  »o  Yt) 

The  Lord  Chief  Baron  will  sit  in  the  Ex- 
chequer Chnmher  2d  November  on  Petitions 
and  Motions,  and  the  5th  on  Further^ Direc- 
tions, &c. 

 ,  ___  

COMMON  LAW  SITTINGS. 

In  and  a  fie*  Michaelmas  Term,\WJ9. 

  a  ri  *> 

iiiiT  ,rro«nijol. 
In  'lerm.  >ojI«iM 

MIDDLESEX.  LONDON. 

.    Nov.  4 


Monday 
Thursday 
Friday 


/ 

22 


C.  </.0(rJJ028Kl 

■ 

Saturday  . .    Nov;  23 


Nov.  27 


Motions. 

Petitions  in  Gen1  Paper. 
Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 
Motions. 


Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 


8 
9 
11 
12 
13 

14  Motions. 

16    Pleas,  Demurrers,  Causes, 

18  S   Further  Directions,  and 

19  |    Exceptions.  / 
20J 

21  Motions. 


•MS  ■«•>?:>!/ 


After  Term. 
Tuesday  ..   Nov.  26  J  Wednesday 

Tlie  Court  will  sit  at  eleven  o'clock  in  Term , 
in  Middlesex;  at  twelve  in  London  ;  and  in 
hoth  at  half-past  nine  after  Term.  a^ 

Long  Causes  will  probably  be  jpoSt-prined 
from  the  4th  aud  7th  of  November  to  tlie  26th ; 
and  all  other  Causes  on  the  Lisas' for 'the  4tli 
and  7th  of  November  will  he  tyk&1.  from,.  {lay 
to  day  until  they  are  irie$,  u  ,  ,,v,\  p, 

Undefended  Causes  only  '  will,  be  taM^on 
Nov.  22d.  t.  i.  m  »  t 

Short  defended  as  well  as  undefended  Causes 
entered  for  the  Sitting  on  November  23d,  will 
he  tried  on  that  day,  if  the  plaintiff*  wish  it, 
unless  there  he  a  satisfactory  affidavit  of  merits. 

Causes  standing  over  with  judgment  of  the 
Term  in  Middlesex  will  be  taken  on  the 
26th  November;  and  in  London  any  defended 
Causes  specially  appointed  on  the  27th  of  No- 
vember. ■  ~  . 
Common  picas'. 
In  Term 

MIDDLESEX. 

Friday      . .  Nov 


Friday 


8 
15 


'  „ >'»<JIA 
LONDON. 


Wednesday 
Wednesday 


Nov.  13 


After  Term. 


,11*  .-A' 


20 


MIDDLESEX. 

Tuesday     ..  Nov.  26 


LOtfDtMV; 

Wednesday  ""  Wot.  27 


The  Court  will  sit  at  Ten  o'clock  in  the  fore- 
noon  on  each  of  the  days  in  Term,  and  at  half- 
past  Nine  precisely  on  each  of  the  ^ays  after 
Term. 

The  causes  in  the  list  for  each  of  the  above 
Sitting  Days  in  Term,  if  not  disposed  of  on 
those  days,  will  be  tried  by  Adjoojrimeflft  km 
the  days  following  each  of  such  Sitting  Ways. 

On  Wednesday  the  27th  of  Not 
causes  will  be  tried,  but  the  Coi 
to  afuture_day,,,  <   ,a        :.itM,p& aoi 


,11  M« 

will  adjourn 
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*Mu«Dtivm.  *V**Vtn  ft  8Ic*L 

/*  Term.  vebiil  j 

MDDLfcSEX. 

First  Sittings   Wednesday  .Nov.  6 

By    Adjournment           .                 ,f  « 
(if  necessary).       Thursday   7 

Second  Sitting.  . .    Friday    15 

By    Adjournment  \  Saturday   \G 

• .  18 


(if  necessary).  . .  J  iMond.iy 

LONDON. 

First  Sittings  ....    Monday  Nov.  II 

Second  Sitting*  . . .    Thursday  21 

By  Adjournment 
(if  necessary) .  .. 

After  Term. 


} 


Friday  . « 


MIDDLESEX 

Tuesday    ..   Nov.  26 


LONDON. 

Wednesday     Nov.  27 
(.to  adjourn  only.) 
The  Court  will  sit  during  Term  at  Ten  o'clock. 


MASTERS  EXTRAORDINARY  IN  CHANCERY 
From  24  th  September  to  18M   October,  1839,  both 

nwhuiv, .  with  dales  when  gazetted. 
Johnson,  Thomas  Midhurst.  Sussex.    Oct.  1. 
Muskett,  John,  Diss,  Norfolk.    Oct.  8. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  24th  September  to  18M  October,  1839,  both 

inclusive,  with  dates  when  gazetted. 
Barber,  John, and  Thomas  Pasfield  Davidson,  [no 

residence  gazetted),  Attorneys  and  Solicitors. 

Sept.  24. 

Bevan,  William,  am  M.  Briltan  jon.,  [no  residence 
gazetted],  Attorneys  and  Solicitor*.    Oct.  1. 

Sorby,  James,  and  James  Fooitit,  Sheffield,  York, 
Attorneys  and  Solicitors.   Oct.  11.  :  -j 

BANKRUPTCIES  SUPERSEDED. 
From  24 th  September  to  18M  October,  1839, 
inclYfive,  with  dakei  "when  gazetted. 
'*'  Brlerley, Joshua,' ShW  in*  Crompton',  Prestwicb- 
cum-Olriham,  Lancaster,  Cotton  Spinner  and 
Waste  Dealer.    Oct.  1. 
Jackson,  Charles,    Macclesfield,   Chester,  Silk 
Throwster.    Oct.  II. 
. r ; i  tun.   '   'in     1 1 1  — _ . — ■ 

BANKRUPTS. 
From  24th  September  to  18M  October,  1839,  both 

inclusive,  with  dates  when  gazetted. 
Ashe,  John,  sen.,  Portwood,  Brinniugton,  Chester, 
Cotton  Spinner  and  Manufacturer.  Coppock 
&  Co.,  Stockport;  Coppoch,  Cleveland  Row, 
Saint  James's.    Sept.  27. 
Albert,  Dominique,  Cadishead,  Lancaster,  Manu- 
facturing Chemist.    Milne  &  Co.,  Temple ; 
Potter,  Manchester.    Sept.  27. 
Ashe,  John,  jun.,  Stockport,  Chester,  Cotton  Spin- 
ner and  Manufacturer.    Abbott  &  Co.,  Char- 
lotte Street,  Bedford  Square  |  Messrs.  Benenit, 
Manchester.    Sept.  27. 
Albrecht,  John  Henry  Charles,  Fenchurch  Street, 
London ,  Spice  Broker.    Lackington,  Off.  Ass.; 
Wilkinson  &  Co.,  Queen  St.,  Cheapside.  Oct.  8. 
Bebbington,  Creasy,  Burslem,  Stafford,  Jeweller 
and  Clock  and  Watch  Maker.    Taylor  &  Co., 
Sfcelton,  Staffordshire  Potteries.  Bower  &  Co., 
BO       Chancery  Lane.    Oct.  1  and  4th. 
u  Beckett,  Samuel  and  John  Beckett,  Audlem,  Ches- 
ter, Drapers.  Hampsan,  Manchester;  .Idling tin 
&  Co.,  Bedford  Row.    Oct.  4. 
,  Banks,  Charles  Matthews,  Handsworth,  Stafford, 
UTn     Plumber.Glazier and  Painter.    Chaplin,  Gray's 
Inn  Square  ;  Harrison,  Birmingham.   Oct.  15. 


Cort,  Arthur,  and  Thomas  Harrison,  fUackburn, 
Lancaster,  Cotton  Spinners.  Wig/esworth 
&  Co.,  Grav's  Inn.  Wilkinson,  Blackhurn. 
Oct.  8, 

Davis,  George,  Chowbent,  Atherton,  Leigh,  Lan- 
caster, Brass  and  Iron  Founder.  fVmstanley, 
Manchester  ;  Milne  &  Co.,  Temple.    Sept.  27. 

Dennis,  John,  Devonport,  Devon,  Baker.  Makin- 
son  &  Co.,  Temple  ;  Ramsey,  Devonport.  Oct.  1 

Dickinson,  Swift,  Leeds,  York,  Draper.  Holme, 
Leeds;  Messrs.  Bennett,  Manchester \  Richards, 
&  Co.,  Lincoln's  Inn  Fields.    Oct.  1. 

Dalby,  Richard,  Great  Malvern,  Worcester,  and 
i  of  Kidderminster,  in  the  same  couuty,  Miller. 
Gntty  &.  Co.,  Red  Lion  Squars ;  Cnsswelt, 
Birmingham.    Oct.  II. 

Denbigh,  Wdtiam  Wade,  Bradford,  York,  Wool- 
stapler.  Hawkins  &  Co.,  New  Boa  well  Court  ; 
Morris  &  Co.,  or  Busfield,  Bradford.    Oct.  15. 

Elsworth,  Ephraiiu,  Kirkstall,  Leeds,  York,  Wors- 
ted Spinner.  Hawkins  &  Co.,  New  Boswell 
Court,  Lincoln's  Inu  ;  Atkinson  &  Co.,  Leeds. 
Oct.  4. 

Elliott,  William,  Wakefield,  York,  Corn  Factor. 
AdlingVm  dfe  Co.,  Bedford  Row  ;  Taylor  &  Co., 
Wakefield.    Oct.  4. 

Elliott,  Stephen,  and  John  Allen,  Wakefield,  York, 
Corn  Factors.  Adlington  6l  Co.,  Bedford 
Row;  Taylor  &  Co.,  Wakefield.    Oct.  11. 

Fitch, Thomas,  Leadenhall  Street,  London,  Cheese- 
monger. Edwards,  Off.  Ass. ;  Messrs.  Older- 
shaw,  Tokenhonse  Yard.   Oct.  1. 

Gibb,  Henry  William,  Liverpool,  Ship  Owner  and 
Merchant.  Worthington  He  Co.,  Liverpool ; 
Taylor  &  Co..  Bedford  Row.    Sept.  27. 

Gray,  Thomas,  Tunstall,  Wolstanton,  Stafford, 
Grocer.  King,  Furnival's  Inn  ;  Cooper,  Tu n - 
stall,  Staffordshire  Potteries.    Oct.  8. 

Henderson,  James,  Theobald'*  Road,  Bedford  Row, 
Baker.  Groom,  Off.  Ass. ;  Boydell,  Queen 
Street.    Sept.  27. 

Hague,  William,  and  Samuel  Hague,  Manchester, 
Commission  Agents  and  Yarn  Merchants. 
Cooper,  Manchester;  Adlington  &  Co.,  Bed- 
ford Row.    Sept.  27. 

Harvey,  Samuel,  Wellingore,  Lincoln,  Maltster 
and  Corn  Merchant.  Scott  &  Co.,  Lincoln's 
Inn  Fields;  Moore,  Lincoln.    Oct.  4. 

Humphreys,  Charles,  Bear  Lane,  Southwark, 
Surrey,  Timber  Merchant.  Johnson,  Off.  Ass.  ; 
M'f^otl  &  Co.,  London"St.,FeucburcbSt.  Oct.8. 

Hague,  William,  Samuel  Hague,  and  William 
Shatwell,  Manchester,  Commission  Agents. 
Johnson  &.  Co.,  Temple  ;  Hitchcock,  or  Atkin- 
son &  Co.,  Manchester.    Oct.  8. 

Holder,  Samuel  Bateman,  Bread  Street,  Cheapside, 
Manchester  Warehouseman.  Lacking'on,  Off. 
Ass. ;  Turner  &l  Co.,  Basing  Lane.    Oct.  15. 

Hunter,  John,  Salford,  Lancaster,  Licensed  Vic- 
tualler. Sate  &  Co.,  Manchester.  Messrs. 
Bajtter,  Lincoln's  Inn  Fields.    Oct.  15. 

Holt,  John,  Manchester,  Banker.  Hampson,  Man- 
chester ;  Adlington  &  Co.,  Bedford  Row. 
Oct.  18. 

Howie,  James,  Manchester,  Merchant  and  C^m- 
, mission  Agent.  MakmtonSi  Co.,  Temple  *  At- 
kinson &  Co.,  Manchester.    Oct.  18. 

Innes,  John  Rose,  Fenchurch  Street,  London. 
Merchant.  Groom,  Off.  Ass  ;  Turner  &  Co., 
Basing  Lane.    Sept  27. 

Iron,  Oliver  Springett,  Blackfriars  Road,  Surrev, 
Chemist  8t  Druggist.  Groom,  Off.  Aas. ;  Not,  is 
&  Co.,  Bartlett's  Buildings.    Oct.  i. 

Key,  Wm.,- Bread  Street,  CheapRide,  Linen  Draper. 
Johnson,  Off.  Ass.  ;  Sole,  Aldermanbury.  Oct.  4. 

Kewell,  Barton,  Vauxhall  Bridge  Road,  Middlesex, 
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Staffordshire  Warehouseman.    Johnson,  Off. 

Ass.;  Bennett  &  Co.,  Size  Lane.    Oct.  II.- 
Kidd,  Joshua,  Brownlow  Street,  Drury  Lane, 

Coach  Currier.    Turquand,  Off.  Ass.;  Fry  & 

Co.,  Chcapside.    Oct.  18 
Lee,  Thomas,  Liverpool,  Brewer.    Morecrvft  & 

Co.,  Liverpool ;  Chester,  Staple  Inn.  Sept.  27. 
Lindfield,  Thomas,  jun.,  late  of  Wobnrn  Mens, 

Russell  Square,  Horse  Dealer  ;  now  of  Stan- 
hope Street,  Hampstead  Road,  Builder.  At- 

sager,  Off.  Ass  ;  Ling  &  Co.,  Bloomsbury 

Square.    Oct.  1. 
L&kin,  Thomas,  Nottingham,  Builder,  and  Cabinet 

Maker.  Pavne  &  Co.,  Nottingham  ;  Gresham 

Castle  Street,  Holborn.    Oct.  4. 
Lucas,  John,  Newnham,  Gloucester,  Scrivener. 

Whatley,  Mitchel  Dean  ;  Cree,  Gray's  Inn. 

Oct.  4. 

Melson,  H  enrj*  Soulby,  Liverpool, Wine  Merchant. 

Crump  &  Co.,  Liveryool;   Battye  &  Co., 

Chancery  Lane.    Oct.  1. 
Mainwaring,  Henry,  Manchester,  Draper.  Ma- 

kmson  St  Co.,  Temple  ;  Ogden,  Manchester. 

Oct.  1. 

Manners, Thorns.',  Lambeth  Walk,  Surrey,  Oilman. 
Cannan,  Off.  Ass.  j  Luke  &  Co.,  Businghall 
Street.    Oct.  11. 
Nicld,  Arthur,  Shaw  Edge,  Crompton,  Oldham, 
Lancaster,  Cotton  Spinner.     Willis  &  Co., 
Tokenhouse  Yard,  Lothbury;  Johnson,  Man- 
chester.   Sept.  27. 
North,  John ,  Mold  Green,  near  Huddersfield,  York, 
Fancy  Cloth  Manufacturer.  Crocker,  Chancery 
Lane  ;  Messrs.  Brook,  H  udders  field.    Oct.  4. 
Noel,  Henry,  Brighton,  Sussex,  Dealer  in  Fancy 
Goods.     Bennett,  Brighton  ;  Bicknell,  Lin- 
coln's inn  Fields.    Oct  8. 
Reynolds,  James  Alexander,  Birmingham,  Hatter 
•  and  Paper  Dealer.    Adlington  &.  Co.,  Bedford 
Row  ;  Marshall,  Birmingham.    Oct  18. 
Ilae,  James,  Blackburn.  Lancaster,  Linen  and 


Temple,  Thomas  MaxAeld,  Great  Titchfield  Stoeet. 
Portland  Place,  Carver  and  Gilder.  Lacking- 
ton,  Off.  Ass.  ;  Richardson  &  Co.,  Golden 
Square.    Oct.  8. 

Taylor,  John,  Hedon  in  Holderness,  York,  Corn, 
Coal  nnd  Lime  Merchant.  Hicks  &  Co., 
Gray's  Inn  Square ;  Galloway  &  Co.,  Hull. 
Oct.  15.  • 

Vickers,  William,  Manchester,  Publican.  Cooper, 
Manchester;  Adlington  &  Co.,  Bedford  Row. 
Sept.  27. 

Williams,  William,  Brewer  Street,  St.  Pan  eras. 
Grocer.  Alsager,  Off.  Ass.;  Blake  &  Co., 
King's  Road,  Bedford  Row.   Oct.  1. 

Walsh,  Robert  Henry,  Aldermanbury,  London, 
Warehouseman.  Bmmett  &  Co.,  Bloomsbury 
Square  ;  Bennett,  Halifax.    Oct.  1. 

Walker,  Christopher,  Oulton,  Roth  well,  York, 
Victualler.  Strangwayes  &  Co.,  Barnard's 
Inn  ;  Robinson,  Leeds.    Oct.  4. 

Wilson,  Thomas,  Chcslyn  Hay,  Cannock,  Stafford, 
Victualler.  Holme  &  Co.,  New  Inn  ;  Bar  fleet, 
Birmingham.    Oct.  4. 

Welch,  David,  Derby,  Scrivener.  Capes  &  Co., 
Bedford  Row  ;  F/ewker,  Derby.    Oct.  18. 

Young,  Richard  Sparks,  Brockhill,  Wink  field, 
Berks,  Brewer  and  Horse  Dealer.  Alsager, 
Off.  Ass.  ;  Rutson,  St.  George's  Road,  New 
Kent  Road.    Sept.  27. 
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Woollen  Draper.    Wiglesworth  &  Co.,  Gray' 
Inn;  Wilkinson,  Blackburn.    Sept.  27. 
Rhodes,  Joseph,  Leeds,  York,  Woolstaplcr.  Ro 
binson  &  Co.,  Essex  Street,  Strand ;  Ward  & 
Co.,  Leeds.    Sept.  27. 
Read,  William,  Blandford  Forum,  Dorset,  Victual 
ler.    Moore,  sen.,  Blandford  Forum  ;  Bishop, 
Southampton  BuilJings,  Chancery  Lane.  Oct.l 
Russell,  John,  jun.,  Leominster,  Hereford,  Mercer 
and  Draper.    Albnn  &  Co.,  Stone  Buildings, 
Lincoln's  Inn  ;  Herbert,  Leominster.    Oct.  1 
Richardson,  John,  New  Bond  Street,  Cutler  and 
Dressing  Case  Maker.    Lackington,  Off.  Ass. ; 
Smith.  New  Inn.    Oct.  15. 
Stanley,  Henry,  Tring,  Hertford,  Linen  Draper 
Edwards,  Off.  Ass. ;  Reed.&  Co.,  Fridav  Street. 
Sept.  27. 

Standage,  Thomas,  Chancery  Lane,  Auctioneer 
Groom,  Off.  Ass. ;  Hop  wood,  Chancery  Lane. 
Oct.  4. 

Smith,  William,  Union  Vale,  Blackheath,  Kent, 
Corn  and  Coal  Merchant.    Johnson,  Off.  Ass. ; 
M'Leod  &  Co.,  London  Street,  Fenchurch 
^Street.    Oct.  15. 

Sowlcr,  Thomas,  Manchester,  Bookseller  and  Sta- 
tioner. Johnson  &  Co. ,  Temple ;  Seddon  & 
Co.,  Manchester.    Oct.  18. 

Thomas,  David,  Merthyr  Dowlais,  near  Mcrthyr, 
Glamorgan,  Grocer  and  Draper.  Bigg  & 
Co.,  Southampton  Buildings,  Chancery  Lane  ; 
Bigg,  Bristol.    Oct.  4. 

Tennant,  George,  Wigan,  Lancaster,  Maltster  and 
Corn  Merchant.  Adlington  &  Co.,  Bedford 
Row;  Gasktll,  Wigan.    Oct.  4. 


Tuesday,  22/1  October,  1839. 

Bank  Stock,  div.  7  per  Cent.  -  -  178  a  9$  ex.  dir. 
3  per  Cent.  Reduced  -  -     -  -  8S|  a  A  a  f  ex.  div. 

3  per  Cent.  Consols  -  90fl  a  4  a  j  a  $ 

3±  per  Cent.  Reduced  Annuities,  97  $  af  a  {  ex.  div. 
New  3$  per  Cent.  Reduced  Annuities  9b|  a  f  a  £  «  i 
Long  Annuities,  expire  5th  Jan.  1860 

13_j_£.«  J  ex.  div. 
Annuities  for  30  yrs.,  exp.  10th  Oct.  1859 

13-jS^.'  ex.  div. 

Ditto        5th  January,  1860   13 1  g 

India  Stock,  div.  10$  per  Cent.   245  a  C 

3  per  Cent.  Cons,  for  Aect.,  27th  Nov. 

90$  a  1  a  90  {  a  \ 
Exchequer  Bills,  1000/.  a  \{d.    -  ~  -  3s.  a  \s.  dis. 

Ditto.       500/.  a\\d.  par.  a  2s.  dis. 

Ditto.  Small,  a  \\d.  4s.  a  2s.  pin 


THE  EDITOR'S  LETTER  BOX. 

In  concluding  the  18th  Volume,  we  have  to 
repeat  our  grateful  acknowledgments  to  our 
professional  brethren,  not  only  as  subscribers, 
but  to  many  of  them  as  contributors.  The  com- 
munications we  receive  from  practitioners,  a* 
well  in  all  parts  of  the  country  as  in  town,  are 
highly  valuable  in  enabling  us  to  conduct  the 
work  satisfactorily  to  the  profession.  After 
nine  years  experience,  with  the  aid  of  our 
learned  contributors  in  the  several  depart- 
ments of  practice,  and  assisted  by  the  sugges- 
tions of  numerous  friends,  we  look  forward  to 
a  long  and  we  hope  a  useful  career, — assuring 
our  readers  that  no  pains  shall  be  spared  in 
collecting  the  earliest  information  on  all  legal 
subjects  for  their  use, — in  watching  their 
rights,  and  bringing  forward  whatever  may 
jromote  their  best  interests. 
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ANNUITY. 

An  annuity  was  granted  in  1835,  rind  all  the 
deeds  properly  enrolled.  In  1837  the  grantor 
and  grantee  entered  into  a  new  agreement, 
which  was  indorsed  on  the  old  deeds,  and  hy 
which  the  annuity  was  reduced  in  amount 
from  180/.  to  150/.,  hut  instead  of  being  re- 
deemahle  at  pleasure,  was  not  to  he  redeemed 
within  five  years.  There  was  no  fresh  enrol- 
ment :  Held,  that  this  agreement  constituted 
a  new  annuity,  that  it  did  not  fall  within  the 
10th  section  of  the  53  «.  3,  c.  141,  hut  within 
the  second  section  of  that  statute,  and  that  for 
want  of  a  fresh  enrolment  the  annuity  was  void. 
Earle  v.  Brown   .         .         .     Page  124 

APPEAL. 

By  the  operation  of  the  1  Geo.  4,  c.  31,  an 
appeal  against  a  rate  imposed  on  the  parish  of 
Bridgwater,  would  have  lain  to  the  quarter 
sessions  of  the  county,  that  horough  not  having, 
according  to  the  provisions  of  the  statute,  a 
sufficient  nuinher  of  justices  in  the  borough 
sessions  to  decide  on  such  appeal.  By  the 
effect  of  the  6  &  6  W.  4,  c.  7b,  a  part  of  the 
parish  of  Bridgwater  was  taken  out  of  the  ho- 
rough. Since  that  act  the  horough  has  had 
more  than  the  numher  of  justices  required 
hy  the  1  Geo.  4,  c.  3),  to  decide  on  an  appeal 
against  a  rate.  Held,  that  as  before  the  Muni- 
cipal Corporation  Act,  the  whole  horough  was 
with  respect  to  rates,  subject  to  the  jurisdic- 
tion of  the  county  quarter  sessions,  the  portion 
of  the  parish  dissevered  from  the  borouuh  hy 
that  act,  continued  subject  to  such  jurisdiction 
notwithstanding  the  increase  in  the  number  of 
the  borough  justices.  The  Queen  v.  The 
parish  of  Bridgwater       .  .  .157 

APPORTIONMENT. 

A  lunatic's  estates  in  fee  were  let  by  parol  j 
agreement  from  year  to  year,  the  rents  payable 
half-yearly,  at  Lady  day  and  Michaelmas,  and  | 
the  lunatic  died  in  June:  Held,  that  the  pro- 
portion of  the  half-year's  rent  from  the  last 
Lady  day  before  the  lunatic's  death  up  to  the 
day  of  his  death,  was  not  apportionable  under 
the  act  4  &  5  W.  4,  c.  22.   Be  Markby  .  299 

APPRAISEMENT. 

An  appraiser  may  maintain  an  action  for 
work  and  labour  in  preparing  an  appraisement, 
although  he  has  not  delivered  the  appraisement  I 
within  fourteen  days  after  making  the  same,  \ 
according  to  the  provisions  of  the  4G  Geo.  3, 
v.  43,  s.  8.    Saunders  v.  Morgan  .  365 

vol.  xv ni. — no.  555. 


i  ARBITRATION. 

1.  Where  the  plaintiff  sued  the  defendant 
fur  a  sum  actually  due,  and  the  latter  pleaded 
a  set  off  in  reference  to  a  claim  subsequently 
accruing,  and  an  order  of  reference  was  made 
four  days  before  the  sum  mentioned  in  the  set 
off  became  payable,  "of  all  matters  in  differ- 
ence between  the  parties,  includiug  the  claim 
of  the  defendant  in  the  set  off,"  and  the  arbi- 

:  tratur  awarded  that  the  amount  of  the  set  off 
was  not  due  at  the  time  of  the  commencement 
of  the  action,  but  that  it  had  since  become 
payable,  and  ordered  it  to  be  paid :  Held,  that 
the  award  was  good.  Fetch  v.  Coulan  Page  59 

2.  Where  by  the  agreement  of  reference  the 
arbitrator  was  directed  to  take  a  view,  and  that 

,  view  was  taken,  it  is  no  objection  to  the  award 
that  it  it  not  set  out.  Spencev,  Eastern  Coun- 
ties Railway        .  .  .  .335 

3.  The  defendant  sought  to  set  aside  an 
award  on  the  ground  of  the  improper  reception 
of  evidence  at  a  meeting  not  duly  convened. 
It  being  sworn  by  the  arbitrators  that  at  a 
meeting  subsequently  properly  held,  they 
agreed  to  strike  out  the  evidence,  because  they 
found  that  they  had  not  given  the  notice  re- 
quired by  the  order  of  reference,  and  that  they 
aid  not  take  it  into  consideration  in  making 
their  award,  and  it  appearing  that  the  defen- 
dant attended  before  the  arbitrators  to  support 
his  case  at  subsequent  meetings,  the  court  re- 
fused to  set  aside  the  award.  King-well  v. 
Elliott  93 

4.  An  attachment  for  non  payment  of  money 
pursuant  to  an  award  cannot  be  obtained  by  a 
person  not  a  party  to  the  reference,  although 
the  money  is  to  be  paid  to  him  by  the  terms  of 
the  award.    He  Skeete    .  .  ,30 

5.  Circumstances  in  which  it  is  held  that 
notice  of  an  enlargement  by  the  umpire  before 
the  power  to  award  was  vested  in  him  by  the 
nou  agreement  of  the  arbitrators,  was  suffi- 
ciently notified  to  the  defendant,  and  where 
proof  on  the  part  of  the  defendant  of  his  in- 
ability to  perform  the  works  latterly  specified, 
won lil  be  suflicieut  to  exempt  him  from  the 
performance  of  the  award  in  that  respect. 
Doddington  v.  Bail  ward  ,  .108 

ARREST. 

1.  Where  a  sheriff's  officer  arrested  a  defen- 
dant without  warrant,  and  afterwards  procured 
a  warrant  to  be  directed  to  him,  but  at  the  suit 
of  another  plaintiff,  such  arrest  was  held  to  be 
illegal,  so  as  not  to  support  a  detainer  in  a 
third  suit  against  the  same  defendant.    If,  how. 
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ever,  a  party  it  wrongfully  arretted  by  one  per- 
son, and  while  in  suck  wroneful  custody  is 
arrested  by  a  different  person  without  collusion 
with  the  other,  such  second  arrest  will  be  good, 
notwithstanding  the  wrongfulness  of  the  first. 
Qusare,  whether  a  second  writ  (the  return  of 
the  first  writ  not  being  filed)  can  issue  on  a 
judgment  more  than  a  year  old,  without  such 
judgment  being  previously  revived  by  a  scire 
facias.    Collins  v.  Yewens,  Richards  v.  Yewrns. 

Page  205 

2.  Where  on  the  trial  of  an  action  for  an 
escape,  it  appeared  that  the  agent  of  the  plain- 
tiff requested  that  the  warrant  might  be  made 
out  to  a  certain  officer,  to  whom  he  gave  in- 
structions, and  whom  he  took  in  a  phaeton  to 
the  place  where  the  arrest  was  to  be  made, 
where  he  required  hitn  to  execute  the  warrant 
in  a  certain  manner :  Held,  that  a  nonsuit  on 
the  ground  that  the  bailiff  was  the  special 
bailiff  of  the  plaintiff  was  rightly  entered.  Doe 

v.  True    .         .         •    .     •         •  i42t 

3.  In  an  action  for  a  malicious  arrest,  proof 
of  a  rule  to  discontinue  a  suit  on  payment  of 
costs,  and  of  the  taxation  and  payment  of 
costs,  is  sufficient  to  substantiate  an  averment 
of  the  discontinuance  of  an  action  without  the 
production  of  the  judgment  roll.  FPatfoatv. 
he 

4.  Where  a  defendant  has  been  arrested  un- 
der a  judge's  order,  made  under  the  provisions 
of  the  J  &  2  Vict.  c.  1 10,  s.  3,  and  it  is  sought 
to  procure  his  discharge,  the  motion  should  be 
to  set  aside  the  order,  and  not  the  capias. 
Such  a  judge's  order  cannot  be  supported  by 
an  affidavit  of  debt,  by  the  indorsee  against  the 
drawer,  which  does  not  allege  presentment 
and  default  by  the  acceptor.  Hopkinson  v. 
Sakmbier  .  *         •  3W 

ATTORNEY. 


visions  of  the  1  &  2  Victoria,  c.  lie,:  art  tone- 
treated  as  bail,  and  may  render  flieir  principal 
according  to  the  same  practice  which  Would 


have  been  applicable  in  the  case  of  bail.; 
Otrston  v.  Contes  .  .  .    Pag*  9\ 

  u:  li»  ?S'*' 

BANKRUPT.  .     »•»•».  >Vf*J 

I.  A.  bring  declared  a  bankrupt,  petitioned 
the  Court  of  Review  and  obtained  a  reversal  of 
the  adjudication.  B.  the  petitioning  creditor, 
applied  to  that  court  for  a  special  case,  ior )  the 
purpose  of  appealing  to  the  Lord  Chancellor. 
The  court  offered  him  such  a  case  as  he  con- 
ceived did  not  raise  the  question,  and  he  re- 
fused it,  and  presented  a  petition  of  appeal 
without  a  special  case  :  Held,  that  grounds 
were  not  laid  for  hearing  the  appeal  otherwise 
than  by  special  case  ;  that  the  settling  of  a  case 
was  no  ground  for  such  appeal,  and  that  it  was 
not  expedient  to  lay  down  any  rule  as  to  the 
circumstances  in  which  the  Lord  Chancellor 
would  hear  an  appeal  except  by  special  case 
£*  parte  StuUs.  lie  Ceo.  flail    .  .  bb 

2  When  a  defendaut  has  become  bankrupt 
Since  the  commencement  of  the  suit,  it  is  no 
irround  for  staying  proceedings  in  the  action, 
that  the  plaintiff  has  proved  his  debt  under 
the  fiat.  Application  should  be  made  to  the 
Court  of  Review  or  Great  beal.    Hansford  v. 

Barry      .  •  •  •  *  44 

n;    *\    .  r-   .     .•    ..."    '  -I  •  • '  <t  A  J 

BILL  OP  EXCHANGE.  >.WJ*q 

1 .  Where  au  acceptor  of  a  bill  of  exchange" 
pleaded  to  an  action  brought  against  him  by 
an  indorser,  "that  the  drawer  did  not  at 
the  lime  of  making  the  bill,  nor  of  the  accept- 
ance thereof,  pay  the  defendant  the  sum  of  4/ / 
which  was  the  consideration  tor  which  the  bill 

the  Court  granted  a 


1.  In  an  action  of  debt  on  a  penal  statute  a 
plea  of  not  guilty  puts  in  issue  the  whole  of  the 
facts  necessary  to  make  the  penally  attach. 
Such  a  case  is  not  'lected  by  the  new  rules. 
In  an  action  of  deb*  on  the  J2  Geo.  2,  c.  46, 
against  a  partytor  practising  as  an  attorney  at 
sessions,  where  he  holds  the  ortke  of  deputy 
clerk  of  the  peace,  he  must  be  distinctly  proved 
to  have  been  appointed  to  the  ortke,  and  to 
have  acted  in  it.    The  fact  of  his  appearing  to 
act  us  the  general  deputy  of  a  principal,  who  m 
both  town  clerk  and  clerk  of  ttie  peace,  will 
not  be  sufficient  to  subject  him  to  the  penalty. 
Faulkner  v.  Chevele        .         ■  ;     .  •  bh 

2.  If  an  attorney  is  changed,  and  he  gives  up 
his  client's  papers  to  his  client,  with  oil  pay- 
ment of  costs,  he  cannot  obtain  an  au*chment 
for  nonpayment  of  them,    llovly  v.  Cvllett 

3.  Where  a  mistake  has  bren  made  in  the 
christian  name  of  an  attorney  applying  for  ad- 
mission,  on  his  notice  for  admission,  the  court 
will  allow  the  name  to  be  amended.    A.r  parte 

Dalits      .  .  •  •  ^ 

•  ■  *       ■  •      .■■   .•    .  .•  »  i<  -o  ■  i  .••  .» 

BAIL. 

•  ».-..     •   -  .«•..,••...         .  •*■  . 

The  sureties  in  a  bond  given  under  the  pro- 


purported  to  be  given,' 

rule  to  set  aside  such  plea  with  costs  treating 
Ibis  as  a  plea  which  was  manifestly  absurd. 
Knoicles  v.  Bar  ward       .  ■  •  }* 

2  The  <  ourt  possesses  a  power  to  set  aside 
„  plea  Which  is  not  an  issuable  piea,  although 
the  defendant  was  not  at  the  time  of  pleading  i 
under  terms  to  plead  issonWy.    But  the  Court 
will  not  exercise  the  power  unless  the  plea M 
manifestly  aosnril.  A  plea  by  the  acceptor  of  a 
bill  to  au  action  by  the  indorser,  that  the  de- 
fendant had  no  notice  of  the  indorsement,  nor 
did  he  alter  the  indorsement  promise  to  pay 
the  bill,  nor  did  the  plaintW  pay  the  conside- 
ration  Ui  the  indorse.-,  was  not  treaied  as  ab- 
surd.   Homer  v.  Keppel  .  .  •  " 
3.  Two  persons  taking  a  lull  which  appeared 
to  be  accepted  by  A.,  went  to  the  house  of  A. . 
and  .hewed  it  to  him,  and  he  .aid  that  it  was 
his  acceptance.    Upon  the  faith  of  this  repre- 
sentation, one  of  them  discounted  JJMjh « 
was  regularly  indorsed  to  him.   Ibc  bill  tfaa 
2  paid,  ail  be  brought  his  action  upon  it 
a.rainst  A.    The  defendant  pleaded  that  he 
did  not  accept,  and  the  W^W^ 
thai  the  hill  had  been  accepted  by  A.  a  son  as 
5vW0\?n  bill.    The  learned  Judge  who  tried 
the  cause  told  the  jury  that  a  Pft^MM 
beeoiW  liable  as  acceptor      accepting  a  bill. 
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in  bit  owu  band-writing*  by  authorizing  another 
to  accept- it  for  htm,  or  by  ratifying  such  ac- 
ceptance, though  made  without  his  prior  au- 
thority, and  left  it  to  them  to  say  whether  in 
fact  A.  bad  made  himself  liable  in  any  of 
these  three  ways:  Held,  thut  the  direction 
was  right,  and  that  the  Judge  was  not  bound 
to  leave  it  to  the  jury  to  say  whether  A.'s  son 
had  accepted  the  bill  for  himself.  Ansell  v. 
Andretes  .         .         .         .  Page  .  106 

CERTIORARI. 

In  the  case  of  the  removal  of  an  indictment 
by  certiorari  from  the  quarter  sessions,  the  de- 
fendant's sureties  are  liable  to  pay  the  costs  of 
the  prosecutor,  although  the  statute  5  W.  & 
M.  c.  II,  does  not  expressly  direct  it  to  be 
done,  and  there  is  no  undertaking  to  that 
effect  in  the  recognizance.   Rex  v.  Bezant  393 

See  Practice  (c.  l.)  2. 


CHARITY. 

The  Court  has  no  jurisdiction  on  petition  to 
order  funds  subscribed  for  supporting  one 
charity  to  be  transferred  to  another.  Quaere, 
whether  it  has  such  jurisdiction  even  upon 
information,  if  opposed  by  any  of  the  parties 
contributing  to  the  charity.  In  re  /hading 
Dispensary  .  . "        .  .lob" 

COSTS. 

1 .  A  petition  to  apply  the  great  seal  to  a 
patent  having  been  opposed  unsuccessfully, 
and  the  patentee,  after  establishing  his  title 
having  asked  for  costs,  the  Lord  Chancellor 
first  doubting  his  jurisdiction,  after  considera- 
tion ordered  the  costs.    Ex  parte  Cutler.  317 

2.  To  a  bill  filed  for  accounts  of  a  partner- 
ship business,  a  defendant  answered,  admitting 
possession  of  some  documents  relating  to  the 
accounts,  and  stating  that  others  were  in  pos- 
session of  another  person  for  the  benefit  of  all 
the  partners.  Neither  that  person  nor  some 
of  the  partners  were  made  parties  to  the  suit. 
Held,  upon  motion  for  production  of  both  sets 
of  documents,  that  though  the  plaintiff  was 
entitled  of  course  to  those  in  possession  of 
the  defendaut,  yet  failing  in  the  other  part  of 
the  motion,  the  plaintiff  should  pay  the  costs 
of  the  whole  as  being  a  mere  experiment. 
Murray  v.  Walter  and  others       .  .110 

3.  Where  an  official  document  is  required 
to  be  produced  iu  evidence,  the  Master  may 
properly  allow  iu  taxation  a  sum  charged  in 
respect  of  the  attendance  of  the  officer  of  the 
Court  who  produces  it.  The  Master  may  also 
properly  allow  for  the  attendance  of  witnesses 
who  are  subpoenaed  to  translate  old  records. 
Ash  ton  v.  Smith   .  .  .  .107 

4.  A  plaintiff  may  quash  his  writ  of  sci.  fa. 
on  a  judgment  without  paying  costs  of  discon- 
tinuing proceedings  previously  irregularly  com- 
menced on  the  judgraeut.  Oliverson  V.  Le- 
tour         .         .         .         .  .29 

5.  The  defendant  having  tendered  a  sum  of 
money  at  the  commencement  of  the  suit,  the 
plaintiff  refused  to  accept  it,  but  subsequently 
on  its  being  paid  into  Court,  he  took  it  out ; 
tftld,  that  he  was  primd  facie  liable  Xn  the 


costs  from  the  time  of  the  tender,  but  that  the 
reason  of  the  refusal  might  be  explained  by 
its  being  shewn  that  the  amount  of  damages 
incurred  had  not  been  ascertained.  Achmtod 
v.  Rend    .         .         .         .    Page  447 

6.  Whet  e  an  action  of  trespass  is  brought 
ngainst  two  defendants  who  uppear  separately 
by  two  attorneys,  but  at  the  trial  by  the  same 
counsel,  ami  a  verdict  is  found  in  favoilrotfone 
and  against  the  other,  the  former  is  entitled  to 
half  the  costs  of  the  trial  only.  Bartholomew 
v.  Stephens  .  .  .        I  Ij  448 

7.  Where  in  an  action  for  an  infringement 
of  a  patent,  the  defendant  succeeded  on  the 
substantial  issue  in  the  cause,  the  Court  held 
that  he  was  entitled  to  the  costs  of  that  issue, 
and  the  general  costs  of  the  cause  ;  the  74th 
rule  of  H.  T.  2  W.  4,  not  being  affected  by  the 
statute  5  &  6  W.  4,  c.  83,  s.  5.  Loschew 
Hague     .....  287 

8.  In  a  suit  for  the  administration  of  an  in- 
testate's estate,  some  of  his  next  of  kin,  not 
parties  to  the  cause,  went  before  the  Master 
under  the  usual  decree  and  proved  their  pedi- 
gree and  title.  Held,  that  they  were  entitled 
to  their  costs  out  of  the  estate.  Hutchinson  v. 
Freeman  .         .         .         .         .  476 

DEBTOR  AND  CREDITOR. 

t 

Circumstances  in  which  the  Court  dismissed 
so  much  of  a  bill  as  asked  to  set  aside  a  deed 
by  which  a  creditor  obtained  from  his  debtor 
security  for  payment  on  the  death  of,  the 
debtor,  but  ordered  the  creditor  to  account 
for  the  debtor's  estate  which  came  to  his  hands, 
by  procuring  administration  of  ,the  estate  to 
be  granted  to  himself,  he  thereby  becoming  a 
trustee  for  the  other  creditors.  Link  v.  Stal- 
lard  330 


EJECTMENT. 


Li  t 


1.  Service  in  ejectment  having  been  effected 
on  the  son  of  the  tenant  on  the  premises,  and 
the  attorney  of  the  tenant  having  afterwards 
expressed  his  intention  to  enter  an  appearance, 
the*  Court  granted  a  rulenitt  for  judgment 
acainst  the  casual  ejector.  Doe  d.  Smith  v. 
Roe         .         .         .  !     .  -i  <i  ,31 

2.  !n  an  ejectment  for  the>ecovery  of.  a  dis- 
senting chapel,  a  service  on  a  trustee,  and 
sticking  up  a  copy  on  the  premises  is  sufficient 
to  obtain  judgment  against  the  casual  ejector. 
Doe  d.  (irindley  v.  Roe    .  .  -  126 

3.  Where  in  ejectment  a  tenant  residing 
abroad  had  been  served,  the  Court  granted  a 
rule  for  judgment  against  the  casual  ejector. 
Doe  d.  DanieU  v.  Woodrafl        .         .  287 

4.  In  an  action  of  ejectment,  an  application 
being  made  for  the  discharge  of  the  defendant 
under  the  Small  Debts  Act,  notice  of  the  mo- 
tion having  been  given  to  one  of  the  two  les- 
sors of  the  plaintiff,  and  the  other  not  being 
to  be  found,  the  Court  granted  a  rule  absolute, 
in  the  first  instance.  Doe d.  Smith  v.  Payton  319 

5.  Where  in  an  action  of  ejectment  to  re- 
cover possession  of  a  dissenting  chapel,  service 
on  the  trustees  aud  at  the  house,  was  effected, 
it  was  held  sufficient  for  a  rule  nisi  for  jurig- 
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ment  against  the  casual  ejector,  and  service  of 
the  rule  on  the  trustees  was  Yield  sufficient  for 
a  rule  absolute.  Doe  u\  Gr,ty  v.  Rue  Page  319 

6.  Where  a  motion  is  made  that  the  tenant 
shall  enter  into  the  undertaking  and  recog- 
nizance referred  to  in  1  Geo. 4,  c.  87,  s.  I,  the 
affidavit  must  shew  that  the  tenancy  was  deter- 
mined by  a  regular  notice  to  quit.  Doe  d. 
Tupping  v.  Boast  .       .       .  .366 

/.  The  Court  will  not  grant  summary  relief 
to  a  tenant  in  an  action  of  ejectment,  on  a 
forfeiture  for  uon  performance  after  notice  of 
a  covenant  to  repair.  Doe  d.  May  hew  v.  Ashby. 

27 

EVIDENCE. 

1.  A  bill  prayed  relief  against  a  written  ^in- 
strument, alleging  that  it  was  obtained  by 
fraud,  or  that  a  verbal  agreement  alleged  to 
have  been  the  consideration  might  be  en- 
forced. Held,  under  the  circumstances,  that 
the  allegations  of  fraud  were  not  proved,  and 
the  bill  so  far  as  it  asked  to  give  effect  to  the 
verbal  agreement  was  dismissed  with  costs. 
Mortimer  v.  Fraser        .      .      .  .489 

2.  The  written  statement  of  proceedings  taken 
before  a  magistrate  under  the  7  Geo.  4,  c.  51, 
is  the  best  evidence,  as  well  in  the  individual 
case  in  which  they  are  taken,  as  in  collateral 
proceedings,  whether  civil  or  criiniua).  Leach 
v.  Simpson  333 

3.  The  plaintiff  declared  that  the  defendant 
contracted  to  build  for  him  a  certain  booth 
or  building,  according  to  plans  agreed  upon, 
for  20/.,  the  same  to  be  erected  by  the  28th 
June,  and  at  the  trial  it  was  proved  that  the 
contract  was  to  erect  certain  seats  or  tables  for 
25?.  to  be  completed  four  or  five  days  before 
the  coronation  :  the  defendant  had  pleaded 
non  assumpsit,  and  that  the  contract  was  re- 
scinded ;  Held,  that  the  judge  at  nisi  prius 
might  amend  the  record  according  to  the 
contract  proved.    fVard  v.  Pearson.       .  492 

4.  Where  to  an  action  on  a  bill  or  note,  the 
defendant  pleads  no  notice  of  dishonor,  the 
plaintiff  must  prove  an  actual  notice,  and  mere 
knowledge  is  uot  sufficient.  In  a  case  where 
the  notice  is  not  so  proved,  unless  it  is  ad- 
mitted that  the  money  is  due,  the  bill  will  not 
be  evidence  of  an  account  stated.  Bird  v. 
Legge  .      .      .       .      .       .  464 

5.  A  document  being  identified  by  the  de- 
endant  at  a  judge's  chambers,  but  not  an- 
fnexed  to  the  affidavit,  and  filed  with  it,  the 
plaintiff  is  entitled  to  inspect  aud  copy  it,  even 
though  it  be  sworn  to  furnish  an  uns.ver  to  the 
action.    Tebbutt  v.  Ambler     .      .      .  319 

6.  The  contents  of  a  deposition  made  by  a 
servant  of  a  petitioning  creditor,  as  to  an  act 
of  bankruptcy  committed  by  a  trader,  may  be 
used  by  the  assignees  of  that  trader  against 
the  petitioning  creditor,  though  the  party  who 
made  it  is.  alive  and  could  have  been  produced 
on  the  trial.  Sueh  an  affidavit  is  not  like  a 
deposition  in  a  suit  in  Chancery,  or  the  exami- 
nation of  a  witness  in  a  court  of  law,  and  can 
therefore  be  employed  against  the  party  who 
has  previously  used  it  for  his  own  advantage. 
Gardiner  an  I  another,  Assignees  of  Strutt  v. 
Moult  397 


EXAMINATION  OF  ARTICLED  CLERK. 

An  articled  clerk  can  uot  be  examined  be- 
fore the  termination  of  his  five  years'  service. 
Ex  parte  Bartktt    .      .      .        Page  335 

EXECUTORS. 

J.  IV.  F.  and  two  others  were  appointed 
executors  and  trustees  of  a  whi.  J.  W.  F.  6Hd 
not  prove  the  will :  the  other  executors  did 
prove,  and  one  took  on  himself  the  whole 
management,  and  put  the  estate  of  bis  testator 
into  an  agency  house,  of  which  J.  W.  F.  was 
a  partner.  J.  fV.  F.  retired  from  that  part- 
nership, and  afterwards  acted  in  execution  of 
the  trusts  of  the  will,  in  applying  funds  trans- 
mitted to  him  by  one  of  the  executors  who 
proved.  The  agencv  house  failed,  and  the 
acting  executor  kept  out  of  the  jurisdiction. 
Upon  a  bill  to  make  J.  fP.  F.  liable  to  the  le- 
gacies in  the  will :  Held,  that  he  was  not  liable 
nor  his  estate.  Lotery  v.  Fulton       .  122 

FORMA  PAUPERIS 

1.  When  a  plaintiff  desires  to  be  admitted  to 
sue  in  formd  pauperis,  and  by  prochein  amy, 
the  two  objects  may  be  gained  by  one  motion. 
Counsel's  certificate  of  a  pauper  plaintiff 
having  a  good  cause  of  action,  is  intended  for 
the  information  of  the  Court,  and  a  rule  ad- 
mitting a  plaintiff  to  sue  as  a  pauper  need  not 
be  drawn  up  on  reading  such  an  instrument. 
Bryant  v.  fragner.        ....  302 

2.  A  pauper  admitted  to  sue  in  formd  pau- 
peris may  cue  by  his  next  ami,  the  requisition 
of  the  statute  being  complied  with.    Bryant  v. 


Wagner 


.  126 


FRAUDS  (8TATLTE  OF). 

1.  Where  a  debt  being  due  from  one  W. 
and  the  defendant  writes  in  the  following 
terms,  "W.  being  again  disappointed,  aud 
you  expressing  yourself  as  inconvenienced  for 
the  money,  I  enclose  you  his  acceptance,  paya- 
ble here  at  two  months.  You  may  put  your 
name  to  it  as  drawer  and  may  safely  pay  it 
away."  "  I  never  put  my  name  to  bills:  re- 
spectable professional  men  never  should,  hut  I 
will  see  it  paid  for  W."  Held,  that  a  suffici- 
ent consideration  appeared  ou  the  letter  to 
make  an  action  maintainable  on  its  term*. 
Emmett  v.  Kearns  .  .  .92, 

2.  It  is  not  necessary  that  a  defence  of  no 
contract  iu  writing  under  the  statute  of  frauds 
shall  be  specially  pleaded.  Batterman  v.  Hayi  s, 

.  367 

HABEAS  CORPD8. 

The  defendant  being  in  custody  under  an 
order  of  the  Lords  of  the  Admiralty,  the  Court 
refused  to  grant  a  writ  of  habeas  corpus  to  bring 
him  up,  to  charge  him  in  execution.  Jones  v. 
Danters   .         .         .         .         .  190 

HUSBAND  AND  WIFE. 

1.  Where  a  husband  is  possessed  of  a  term 
of  years  in  right  of  his  wife,  he  may  bring) 
ejectment  against  the  under  tenant  either  in  his 
own  name  or  jointly  with  his  wife.  Doe  d. 
Penfuhl  v.  Contcay  .  .  .  3(14 

2.  A  lease  for  years  being  made  to  the  plain- 
tiff aud  his  wife,  the  fpnner  brought 
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for  injury  done  to  his  reversionary  interest,  in 
respect  of  land  which  he  had  underlet.  Held, 
that  the  action  was  properly  brought  by  the 
plaintiff  alone.  ft'allis  V.  Harrison. 


Page  493 


1NFAXT. 


When  a  single  woman,  who  has  been  ap- 
pointed guardian  of  an  infant,  marries,  the 
proper  course  is  to  direct  a  reference  to  the 
Master,  ou  petition  of  the  infant's  next  friend 
to  name  a  new  guardian,  with  liberty  to  the 
former  guardian  to  propose  herself,  iiesr.  v. 
Gornall  219 

INJUNCTION. 

1.  A  suit  was  instituted  in  a  foreign  court  to 
adjudicate  on  real  property  within  its  jurisdic- 
tion. Another  suit  was  instituted  in  this 
country,  to  administer  a  will  and  carry  into 
effect  the  trusts  of  a  settlement  of  the  real  pro- 
perty in  the  foreign  country  ;  all  the  parties  to 
both  suits  being  within  the  jurisdiction  here. 
An  injunction  was  granted  to  restrain  the  par- 
ties from  proceeding  in  the  proper  court, 
without  denying  its  jurisdiction  to  decide  the 
subject  in  dispute  there,  on  the  ground  that,  as 
this  court  had  undoubted  jurisdiction  over  part 
of  the  subject  matter  of  the  suit,  and  over  the 
parties,  all  being  within  the  jurisdiction,  aud  it 
was  probable  it  might  be  able  to  adjudicate  on 
the  whole  subject,  it  was  not  expedient  to 
allow  two  suits  to  proceed  to  decisions,  which, 
if  carried  out  to  the  ultimate  resort,  might  come 
in  conflict.    Bunbury  \ .  Bunbury  .411 

2.  The  third  of  the  general  orders  issued  on 
the  9th  of  of  May,  1839,  entitling  a  plaintiff, 
after  amending  his  hill,  to  move  for  an  injunc- 
tion to  stay  proceedings  at  law  upon  affidavit 
of  the  truth  of  the  amendments,  in  case  the 
defendant  does  not  plead,  answer  or  demur 
to  the  bill  within  eight  days  after  appearing  to 
ij,  is  not  applicable  to  ca*es  that  occurred  an- 
terior to  the  date  of  the  orders.  lUwson  v. 
Samuel     .  .  .  .  .334 

INSOLVENT. 

1.  A.,  being  in  insolvent  circumstances, 
offered  his  creditors  a  composition  of  H*.  in 
the  pound.  B.,  one  of  the  creditors,  refused, 
but  afterwards  made  a  secret  a-reement  with 
A.,  to  be  secured  the  full  amount  of  his  debt 
by  bills  for  the  difference.  B.  then  signed  the 
composition  deed.  The  bills  were  given  and 
a'terwards  paid :  Held,  that  A.  could  not  re- 
cover back  the  amouui  as  money  had  and 
received  to  his  use;  and  that  it  made  no 
difference  whether  he  paid  the  bills  in  conse- 

auence  of  an  action  brought  against  hi  in  ou 
iem,  or  without  such  action  being  brought. 
IVilson  v.  Ray     .  .  .  .42 

2.  In  an  action  on  bills  or  notes  where  a 
defendant  sets  up  his  discharge  under  the  In- 
solvent Act,  and  the  question  turns  on  the 
sufficiency  of  the  notice  given  to  the  creditor, 
the  jury  must  have  their  attention  directed 
not  only  to  the  40th  section  of  the  7  0.  4.  c.  5", 
(the  Insolvent  Debtors'  Act)  which  prescribes 
the  sort  of  notice  to  be  given  to  the  creditor, 


but  also  to  the  63d  section  of  that  statute, 
which  declares  that  the  prisouer  skill  have  the 
benefit  of  the  statute  unless  in  his  description 
he  has  been  guilty  of  "  any  culnable  negli- 
gence, fraud,  or  evil  intention  "    Framplon  v. 

1 


Champiwys 


>age  301 


INTERPLEADER. 


1.  Where  a  party  has  obtained  a  verdict  in 
proceeding  under  the  Interpleader  Act.  I  &  2 
W.  4,  c.  5£,  he  must  enter  up  judgment  on  an 
order  of  the  Court  according  to  the  provisions 
of  the  7lh  section  of  that  statute.  He  must 
not  sign  judgment  in  the  ordinary  manner. 
Dickinson  v.  Eyre  .  .189 

2.  Qutere,  whether  equitable  claims  are 
within  the  meaning  of  the  Interpleader  Act. 
Put  net/  v.  Tring  .  .  .447 

3.  The  Court  can  relieve  the  sheriff  under 
the  Interpleader  Act,  where  the  claimant  is  an 
infant.    Cluridge  v.  Collins        .  .414 

JUDGMENT. 

1.  A  plaintiff  having  given  a  peremptory 
undertaking  to  try  at  the  first  practicable  sit- 
ting of  the  Sheriffs  Court,  and  it  appearing 
that  the  sheriff  appointed  Courts  only  on  ap- 
plication for  the  trial  of  particular  causes : 
Held  that  it  was  the  plaintiffs  duty  to  take 
the  proper  means  to  procure  the  trial  of  the 
cause  before  the  defendant  procured  judgment 
absolute.    Sell  v.  Adams  .  .  302 

2.  The  6th  section  of  the  19  (i.  3,  c.  70,  is 
not  intended  to  apply  to  cases  where  judgment 
has  been  given  in  an  inferior  Court  not  of 
record.  Therefore  where,  in  a  return  to  a 
writ  of  false  judgment,  the  sheriff  stated  that 
the  plaintiff  in  error  had  not  given  security,  it 
was  held  that  the  return  was  bad,  and  "was 


quashed.    Brookes  v.  Longdon 


LANDLORD  AND  TENANT. 


1 .  An  agreement  to  take  a  lease,  the  land- 
lord putting  the  premises  in  repair.  Tenant 
took  possession,  and  on  his  urgent  application, 
the  repairs  were  made  after  much  delay,  and  a 
lease  was  tendered,  containing  certain  cove- 
nants in  the  landlord's  lease  :  Held,  under  the 
circumstances,  that  the  delay  in  doing  the  re- 
pairs and  the  tenant's  previous  ignoranee  of 
the  covenants,  could  not  excuse  him  from  ac- 
cepting the  lease,  and  specific  performance 
was  decreed.    Nash  v.  Cochrane  .  .  3.'i3 

2.  Where  a  landlord  of  furnished  apart- 
ments, by  his  own  misconduct,  justifies  his 
tenant  in  ahruptly  quitting  his  house,  the  te- 
nancy being  for  a  limited  period,  he  cannot 
recover  rent  for  the  whole  term,  but  for  the 
time  only  during  which  there  was  an  actual 
occupation  of  the  apartments.  h'rrkman  v. 
Jervis  ;         ,  .411 

LBOAOV. 


A  testator  gave./,  the  sum  of  100/.,  "which 
said  sum  is  owing  to  me  by  bond  from  A.' 
father."  In  a  suit  by  A.  against  the  ex- 
ecutor for  the  legacy,  an  affidavit  by  A  ys 
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atticr  was  offered  in  support  of  the  answer, 
admitting  the  existence  of  the  bond,  but 
stating  circumstances  which  went  to  shew  it 
was  fraudulent:  Held,  the  legacy  was  specific, 
and  that  the  affidavit  wns  nrt  admissible  on 
the  ground  of  interest ;  hut  whether  the  bond 
was  good  or  not,  further  inquiry  was  greeted 
hefpre  the  Master.  Davis  v.  Morgan   Page  41 


LIBEL. 

The  printer  of  any  publication  alleged  to 
contain  defamatory  matter  is  subject  to  pro- 
ceedings in  the  Courts  of  Law  in  respect  of 
such  publication,  though  he  made  it  under  the 
express  order  and  direction  of  the  House  ot 
Commons.  A  Court  of  Law  has  authority  to 
determine  whether  the  House  of  Commons 
possesses  such  a  privilege  as  can  defend  a  per- 
son who  has  acted  under  it  from  his  common 
law  liability  in  respect  of  his  having  so  acted 
Stockdale  v.  Hansard      .  444»  4bU 

LIEN. 


The  question  whether  there  has  in  fact  been 
a  delivery  of  goods,  may  properly  be  left  to 
the  jury,  to  be  decided  by  the  particular  cir- 
cumstances under  which  the  parties  dealt  with 
each  other.  2.— The  existence  of  a  right  of 
lien  over  the  goods,  i«  only  a  circumstance  to 
he  taken  into  consideration,  but  is  nrft  a  crite- 
rion by  which  to  decide  whether  there  has  been 
a  complete  delivery  of  goods  sold. 
Percival  .         .         •         •  ■  Mi> 

LIMITATIONS  (STATUTE  OF). 

L  Where  the  trustees  of  a  road  purchased,  for 
tbe  purposes  of  the  trust,  some  land  and  build- 
ings from  the  owner,  and  at  the  s^ine  time 
took  different  quantities  of  stone  from  his 
quarry,  and  paid  for  the  land  and  buddings, 
but  did  not  pay  for  the  stone,  and  no  distinct 
and  specific  contract  for  taking  the  stone  was 
proved,— Held,  that  the  transactions  were  in- 
dependent of  each  other,  and  that  the  taking 
of  the  stone  was  like  the  ordinary  case  of  pur- 
chasing goods ;  and  that  the  right  of  action 
was  complete  on  each  delivery,  and  conse- 
quently thut  the  statute  of  Limitations  was  an 
answer  to  an  action  for  any  part  of  the  stone 
delivered  bevond  the  period  of  six  years  before 
action  brought.    Carter  s  Carr  .  •  dMl 

2.  The  operation  of  the  Statute  of  Limita- 
tions  is  not  prevented  by  the  52  G  2,  c.  loi>, 


2.  Two  petitions  for  a  cominUsion  of  lunacy, 
one  bv  the  supposed  lunatic's  wife,  who  ex- 
pressed her  intention  to  limit  the  pending  of 
the  lunacy  to  a  recent  period  ;  the  other  by 
tbe  lunatic's  brothers,  wishing  to ^carry  the 
finding  back  to  a  remoter  period  :  Held,  that 
the  brothers,  on  whom  lay  the  affirmative, 
oucht  to  have  the  carriage  of  the  commis- 
sion.   In  re  IVUttaker    .         .    Page  139 

3.  A  committee  of  a  lunatic  ought,  before 
bringing  or  defending  an  actio*  on  behalf  of  a 
lunatic,  to  have  the  sanction  of  the  Court.  In 

re   •  •  ''23° 

4.  The  real  estate  of  a  lunatic  is  not  liable, 
under  the  act  3  &  4  W.  4,  c.  104,  or  otherwise, 
to  the  payment  of  debts  contracted  on  hw  be- 
half, during  his  lunacy,  or  to  the  payment  of 
the  expences  of  his  funeral.    Carter*.  Beard 

218 

5.  The  real  estate  of  a  lunatic  being  in  want 
of  repairs,  the  expense  of  the  repairs  was  or- 
dered to  be  paid  out  of  the  personal  estate, 
consisting  of  monev  in  Court  arising  from  the 
rents  of  another  estate,  the  next  of  kin  of  the 
lunatic  objecting.   In  re  Badcoch        .• .  W 

6.  The  lunacy  of  a  partner  is  sufficient 
ground  in  equity  to  dissolve  the  partnership, 
and  direct  the  accounts  of  tbe  business  to  be 
taken  up  to  the  filing  of  the  bill.  Where- the 
partner  is  declared  lunatic  under  a  commission, 
the  Court  will  not  require  further  proof  by 
directing  an  inquiry  before  a  master,  Milne  v. 
Burtlett    .  .       ....  .OW  f 


mandamus. 


'Ml  V 


8.  54.  which  gives  creditors  a  remedy  against 
the  future  estate  cf  insolvents  discharged 


under  its  provisions.   Browning-  V.  Paris 

...      .  •  .  . .  «.«.•  
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LUNACY. 


1.  If  the  committee  of  a  lunatic  -will  take 
on  himself  to  lay  out  money  in  respect  of  the 
lunatic's  estate,  without  obtaining  the  previous 
aanction  of  the  Court,  he  shall -have  to  pay  the 
costs  of  inquiring  whether  such  outlay  was  ne- 
cessary, before  it  can  be  allowed  in  bis  account. 
In  re  


1 .  The  auditors  of  a  parish  vestry  appointed 
under  a  general  act,  served  on  the  clerk  of 
certain  church  trustees,  appointed  under  a 
local  act,  a  notice  to  produce  the  accounts  of 
the  trustees  before  the  auditors  on  the  2d  of 
April  following.    One  of  the  days  included  in 
the  notice  was  Sunday.   The  regular  monthly 
meeting  of  the  trustees  took  place  on  the 
Thursday  following,  when  the  clerk  might 
have  submitted  the  notice  to  them  for  their 
inspection  :   Held,  that  the  trustees  having 
disregarded  this  notice,  the  auditors  were  not 
entitled  to  a  mandamus  to  compel  them  to 
produce  their  accounts.    The  Queen  v.  The 
Church  Trustees  of  St.  Pancras   .  .221 
2.— I.  This  Court  will  not  by  mandamus 
compel  the  lord  of  a  manor  to  accept  the  sur- 
render of  a  person  authorised  by  an  order  of 
the  Court  of  Chancery,  under  the  provisions 
of  the  1 1  G.  4  &  1  W.  4,  c.  60,  to  convey  an 
estate  where  the  person  having  the  legal  estate 
is  dead  or  unknown,  but  will  leave  the  Court 
of  Chancerv  to  carry  into  full  effect  its  own 
order.    2.  Quesre  whether  this  Court  has  ju- 
risdiction in  such  a  case.    3.  Queer*  also  whe- 
ther the  statute  refers  to  copyhold  lands?  The 
Queen  v.  J.  Pitt  .  237 
3.  If  onau  information  preferred  before  a 
magistrate,  he  exercises  his  discretion  as  to 
dismissing  it,  the  Court  will  not  interfere  to 
compel  the  magistrate  to  return  the  proceed- 
ings in  order  to  review  his  decision.    Ea' parte 
the  British  and  Foreign  Patent  Invention  Cm- 
pany        .  . 
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KOTICK  OK  ACTION. 

-  I.  Where  en  act  provides  that  for  any  thing 
•done  under  its  provisions  no  action  shall  be 
maintained  without  notice  first  given  ;  parties 
who  have  bon  d  pie  iutended  to  proceed  under 
its  provision*  are  entitled  to  such  notice, 
though  they  may  not  he  so  strictly  within  the 
words  of  Ibe  act  as  to  be  enabled  to  render  it 
*  n-'  complete  defence  for  themselves.    2.  The 
clerk  of  trustees,  appointed  under  an  act,  is, 
for  such  a  purpose,  in  the  same  situation  as 
the  trustees,  and  is  entitled  to  notice.    3.  A 
letter  demanding  the  names  of  persons,  and 
threatening  legal  proceedings,  is  not  a  notice  | 
of  action.   The  notice  must  be  distinct  and 
unequivocal,  so  as  to  give  the  party  the  oppor- 
tunity of  determining  whether  he  will  tender 
amends  or  defend  himself.    Norris  v.  Smith 

Page  89 

NUISANCE. 

1 .  Where  a  party  defends  himself  against  an 
action  for  a  nuisance  by  a  claim  which  in  sub- 
stance amounts  to  a  prescription  for  au  ease- 
ment, his  plea  must  distinctly  shew  that  the 
thing  claimed  is  an  easement,  that  is,  a  right 
of  accommodation  over  another  man's  land. 
Qu<rre,  whether  the  claim  of  having  a  mixen 
or  dung-heap  on  the  defendant's  own  ground, 
the  offensive  smell  passiug  over  the  plaintiff's 
land,  can  be  supported  as  a  claim  of  an  ease- 
ment?   Flight  v.  Thomas  .  .188 

2.  Where,  in  an  indictment  for  stopping  up 
a  river  by  throwing  mud  into  its  course,  it  ap- 
peared that  the  acts  complained  of  were  per- 
manent,  the  Court  refused  to  grant  a  rule  for 
particulars  of  the  dates  of  the  acts  complained 
of,  but  granted  it  only  as  to  the  act  itself. 
Htg .  v.  Flower    ....  319 

OUTLAWRY. 

It  is  necessary  that  a  motion  relating  to  an 
inquisition  in  outlawry  should  be  made  through 
the  medium  of  one  of  the  side  clerks ;  the  re- 
turn being  made  into  the  Queen's  Remem- 
brancer's Office,    lie  Otho  Manners  .     .  3S3 

PARTNERSHIP. 

The  personal  representative  of  a  deceased 
partner  filed  a  bill  for  an  account  against  some 
only  of  the  other  partners,  one  of  whom  by  his 
answer  admitted  possession  of  some  of  the  ac- 
counts, and  that  more  were  in  possession  of 
the  common  agent  of  all  the  partners,  who 
were  not  very  numerous,  and  their  names  were 
communicated  to  the  plaintiff:  Held,  that  the 
plaintiff  was  not  entitled  to  the  production  of 
the  accounts  in  the  agent's  possession,  without 
making  all  the  partuers  parties  to  the  suit. 
Murray  v.  Walter  .         .  -396 

PLEADING  (EQUITV). 

An  action  having  been  brought  against  an 
insurance  company  by  the  agent  of  the  prin- 
cipal insurer,  who  was  not  a  party  to  the 
action,  the  company  filed  a  hV.l  of  discovery  in 
aid  of  their  defence,  and  made  the  insurer  a 
defendant  thereto;  he  demurred:  Held,  that 
such  a  bill  would  not  lie  against  a  person  who 
was  not  a  parly  to  the  action 
Thompson 


Irving'  V. 
492 


I'LEAOINO  (COMMON  LAW). 

1.  In  an  action  on  a  bond  not  to  enter  into 
the  service  of  another  for  two  years  after  quit- 
ting the  service  of  the  plaintiff,  the  declaration 
mmt  shew  some  consideration  for  such  an 
obligation.  A  consideration  for  it  cannot  be 
presumed.    Nation  v.  Parker     .    Page  1P9 

2.  When  issues  in  fact  are  joined  upon  a 
record  upon  which  there  has  Imen  judgment 
iriven  on  a  demurrer,  upon  which  the  defen- 
dant desires  to  bring  a  writ  of  error,  the  Court 
will  only  allow  those  issues  to  be  struck  out, 
with  liberty  to  restore  them,  w  here  both  parties 
consent.  Carden  v.  General  Cemetery  Com- 
pany       .         .         .  93 

3.  The  plaintiff  declared  in  debt  on  a  bond 
against  the  defendant  as  IV.  F.  /?.,  sued  as 
fV.  B. ;  the  defendant  pleaded  non  est  factum. 
It  was  proved  at  the  trial  of  the  cause  that  the 
bond  was  executed  by  the  defendant  as  fV.  B.t 
by  which  name  he  was  well  known  :  Held,  that 
there  was  uo  variance,  and  that  the  bond  was 
not  void ;  and  that  the  objection  was  not  avail- 
able under  the  plea  of  non  est/actum.  fP\L 
Hams  v.  Bryant     .  .  .  .415 

4.  In  an  action  of  trespass  qu.  cl.fr.  the  de- 
fendant set  up  a  general  right  to  cross  the  land 
at  all  times,  and  for  all  purposes.  The  jury 
found  a  limited  right  at  certain  times  ana  for 
certain  purposes  only  :  Held,  that  the  finding 
could  not  be  entered  distributively  under  the 
new  rules.    Higham  v.  Rabbett  .         .  383 

5.  Circumstances  in  which  a  plea  was  held 
ill  for  duplicity.  A  replication  to  such  a  plea 
held  good  as  traversing  the  material  allegation 
in  the  plea.    Hilton  v.  Swann  .  44 

See  Bill  of  Exchange  ;  Evidence. 

PRACTICE  (bQCITY). 

1.  The  Master  having  refused  an  order  for 
leave  to  amend  the  bill  after  six  weeks  from  the 
time  that  the  answer  was  to  be  deemedjsuffi- 
cient,  the  plaintiff  appealed  to  the  Vice  Chan- 
cellor, before  whom  a  motion  to  dismiss  the 
hill,  of  which  the  notice  was  given  in  time, 
came  to  be  argued  at  the  same  time,  and  his 
Honar  granted  leave  to  amend,  and  made  no 
order  on  the  motion  to  dismiss  :  Held,  by  the 
Lord  Chancellor,  that  the  Masters  have  no 
power  to  dispense  with  the  strict  letter  of  the 
general  orders,  and  that  the  motion  to  dismiss 
was  regular ;  but  as  the  order  to  amend  had 
been  made,  he  would  allow  it  to  stand,  but 
the  plaintiff  should  undertake  to  speed  the 
cause.    Lloyd  v.  /Fait     .  .  .105 

2.  After  a  defendant's  answer  was  put  in,  the 

Jdaintiff  obtained  an  order  of  coarse  to  amend 
lis  bill,  and  on  the  eighth  day  from  the  date 
of  that  order,  the  defendant  moved  that  if  the 
plaintiff  should  not  amend  withia  a  week,  his 
bill  might  be  dismissed :  Ordered,  that  the 
plaintiff  amend  within  three  weeks  from  the 
date  of  his  order,  in  conformity  with  the  prac- 
tice of  the  Court  of  Chancery.  (See  14th 
order,  1 828  and  183 1 ) .  Prater  v.  Palmer  1 06 
8.  An  order  of  reference  to  the  Master  to 
inquire  which  of  two  hills  file/1  on  behalf  of  an 
infant  ought  to  be  proceeded  with,  is  properly 
obtained  on  a  petition  or  motion  of.  course ; 
hot  if  the  application  be  made  by  special  mo. 


Digitized  by  Google 


50-1 


Digested  hide*  to  Caset  reported. 


tion,  with  notice,  the  order  will  still  he  made, 
on  payment  of  the  costs  of  all  the  parties  he- 
fore  the  court,    Kelsey  v.  Larkin     Page  459 

4.  Where  a  defendant,  committed  for  con- 
tempt in  not  answering,  has  been  found  by  the 
Master  on  reference  to  him,  under  the  act 
1  W.  4,  c.  36,  s.  15,  to  he  too  poor  to  employ 
counsel  and  solicitor  to  prepare  answers,  and 
declines  to  apply  to  the  Court  to  assign  them, 
it  is  competent  to  the  plaintiff  to  make  the  ap- 
plication.   Wheeler  v.  Cottereli  .  .315 

5.  The  time  for  answering  a  hill  having  ex- 
pired, and  an  order  having  been  made  for  de- 
livery of  papers  to  the  defendants  for  the  pur- 
pose of  their  answer,  and  an  application  having 
been  made  in  their  behalf  to  the  plaintiff,  to 
join  in  a  commission  to  take  their  auswers ; 
they,  instead  of  answering,  filed  exceptions  to 
the  hill  for  impertinence :  Held,  that  the  ex- 
ceprlons  were  irregular,  and  they  were  ordered 
to  be  taken  off  the  file  with  costs.  Goodwin  v. 
Clewley    .         -         .         .  .236 

6.  Where  a  defendant  in  contempt  for  not 
putting  in  his  answer,  is  reported  by  the  master 
under  the  act  1  W.  4,  c.  36,  s.  15,  to  be  unable 
from  poverty  to  employ  a  solicitor,  and  de- 
clines to  apply  to  the  Court  to  assign  him  a 
solicitor  to  prepare  bis  answer,  the  plaintiff  is 
entitled  to  an  order  to  take  the  bill  pro  con- 
fem.    Crookt  v.  Coop     .         .         .  334 

7-  The  Court  will  not  give  leave  to  amend 
his  bill,  to  a  plaintiff  who  has  not  taken  any 
step  in  the  prosecution  of  his  suit  for  an  un- 
reasonable length  of  time  after  answer  put  in, 
and  can  give  no  satisfactory  explanation  of  the 
delay.   Altree  v.  Holden  .         .  363 

PRACTICE  (COMMON  LAW.) 

1.  The  32  Geo.  2.  c.  23,  which  gives  a 
prisoner  tha  right  to  complain  to  the  court  of 
any  abuse  whatever  practised  towards  him  by 
the  keeper  of  the  prison,  and  authorises  the 
court  to  give  him  relief  upon  such  summary 
complaint  and  to  award  him  compensation, 
and  to  punish  the  keeper  of  the  prison,  does  not 
take  away  the  prisoner's  common  law  right  of 
action  for  any  such  grievance.  But  it  seems 
that  if  the  prisoner  had  obtained  a  compensa- 
tion upon  a  summary  application,  the  court 
would  not  allow  him  afterwards  to  proceed 
by  action.    York  v.  Chapman  .111 

2.  An  application  to  set  aside  a  side-bar  rule 
peremptorily  commanding  the  return  of  a  cer- 
tiorari,  comes  too  late  if  made  after  a  rule  for 
an  attachment  for  disobedience  has  been  ap- 
plied for.  If  the  conduct  of  the  party  obtaining 
the  aide-bar  rule  is  an  answer  to  his  application, 
it  should  be  brought  before  the  court  when  that 
rule  is  served.  If  the  application  for  an  at- 
tachment for  not  returning  a  writ,  is  to  be 
founded  on  the  fact  of  the  refusal  of  the  party 
applying  for  the  writ  to  pay  the  fees  due  in 
respect  of  making  the  return,  it  must  be  shewn 
that  he  was  duly  informed  of  the  nature  and 
amount  of  such  fee*.    The  Queen  v.  Hurland 

159 

3.  A  summons  taken  out  at  chambers,  need 
not  state  the  date  of  the  year ;  the  specification 
of  the  day  of  the  month  "is  sufficient.  Solomon 
v.  Xainhy  .  .  .460 


4.  Where  a  defective  writ  is  re-sealed,  it 
should  be  dated  of  the  day  of  its  being  re- 
sealed.    Knight  v.  Warren,        .    Page  336 

5.  Where  upon  an  application  to  set  aside 
proceedings  fur  irregularity,  it  is  alleged  in 
answer  that  it  eomes  too  lati»,  iu  order  that 
the  fact  of  a  previous  application  at  chambers 
may  be  relied  on,  it  must  appear  oa  affidavit,  ■ 
or  the  rule  should  he  drawn  up  on  readiug  the 
order  made  by  the  learned  Judge.  Shvgor*  v. 
Concannon  .  .  .  .190 

6.  When  a  motion  is  made  to  set  aside  a  rife* 
tringas,  the  affidavits  must  he  entiiled  in  the 
same  manner  as  the  names  of  the  parties  are 
stated  in  the  writ,  although  they  are  there  in- 
correctly given.  Borthwivk  v.  Ravensrcoft  190 

7.  A  rule  by  a  plaintiff  to  quash  bis  own 
writ  of  sci.  /«.,  is  nut  in  the  first  instance,  and 
not  absolute.    Lynch  v.  Taylor  .  .  92 

PRISONER. 

1.  Where  the  residence  of  the  party  at 
whose  instance  a  prisoner  is  in  custody  for 
twelve  mouths,  cannot  be  fouud,  he  may  he 
discharged  under  the  48  G.  3,  c.  123,  without 
serving  the  notice  or  rule.    Bradley  v.  Webb 

14 

PROHIBITION. 

1.  In  a  suit  in  the  Ecclesiastical  Court,  for 
the  subtraction  of  tithes,  the  defendant  set  up 
by  way  of  responsive  allegation,  a  lease  of  the 
tithes  in  question,  among  others,  from  the 
plaintiff  to  certain  persons  therein  mentioned. 
The  Ecclesiastical  Court  was  about  to  adjudi- 
cate on  the  libel  and  on  the  answer  thus  put 
in,  when  a  prohibition  was  applied  for  .*  Held, 
that  a  prohibition  would  not  lie,  for  that  this 
allegation  did  not  directly  put  the  validity  of 
the  lease  in  issue ;  and  that  on  the  face  of  the 
proceedings  there  was  nothing  to  shew  that 
the  Ecclesiastical  Court  was  exceeding  its 
jurisdiction.  Earl  Beauchamp  v.  Turner  .  222 

2.  Where  in  a  suit  in  the  Consistorial  Court 
for  tithes  the  defendant  pleaded  a  plea  which 
raised  a  question  beyond  the  jurisdiction  of 
that  Court,  hut  afterwards  waived  it,  the 
Court  in  that  stage  of  the  proceedings  refused 
to  ffrant  a  rule  for  a  prohibition.  Cardetc  v. 
Cotley  303 

SLANDER. 

In  an  action  for  slander  the  declaration 
alleged  that  the  plaintiff,  who  had  been 
churchwarden,  was  charged  with  having  spent 
between  2  and  300/.  of  the  parish  money,  no 
one  knew  how,  for  the  parish  books  had  been 
destroyed  and  bo  vouchers  had  been  produced ; 
and  that  the  defendant,  when  making  the 
charge,  asked  whether  such  a  person  could  be 
fit  to  be  trusted  with  the  parish  money;  and 
the  inuendo  was  that  the  words  imputed  an 
indictable  offence :  Held,  that  the  action  was 
maintainable,  though  the  words  were  uttered 
the  day  after  the  plaintiff  quitted  office,  for 
that  they  did  impute  an  indictable  offence. 
Ramsey  v.  Elmes  .  .  .317 

SPECIFIC  PERFORMANCE. 

Three  persons,  trustees  for  a  public  com- 
pany, contracted  in  their  own  names  as  in- 
dividuals for  the  purchase  of  mines,  part  of 


Digitized  by  Google 


Digested  Index  to  Cases  reported. 


50a 


the  purchase  money  paid  down,  and  part  to  be 
afterwards  paid,  with  interest  in  the  mean 
time ;  the  property  to  be  a  security,  and  to  be 
liable  after  notice ;  the  purchasers  discharged 
from  personal  liability.  The  purchasers  were 
let  into  possession,  and  their  company  worked 
the  mines,  and  deteriorated  the  property. 
The  vendor,  in  a  bill  for  specific  perform- 
ance, charged  the  individual  purchasers  as 
personally  liable,  on  the  ground  of  conduct, 
and  also  the  members  of  the  company  in  re- 
spect of  their  dealings  with  the  property : 
Held,  upon  demurrers  to  the  bill,  that  the 
three  purchasers  were  liable  for  specific  per- 
formance of  the  agreement;  that  they  were 
not  personally  liable  for  the  balance  of  the 
purchase  money,  for  which  the  properly  sold 
was  alone  security  to  the  vendor,  on  giving 
notice;  and  that  the  other  individual  members 
of  the  company  were  not  at  all  liable.  Att- 
xcood  v.  Small  ...   Page  8 

TENDER. 

Where  a  debtor  went  to  his  creditor,  and 
laying  a  sum  of  money  on  the  desk,  desiring 
him  to  take  what  was  due :  Held,  a  good 
legal  tender.   Sevan  v.  fleet      .         .  384 

TITHES. 

A  customary  payment  of  Ad.  per  acre  yearly 
for  ancient  pasture  land,  always  in  pasture, 
from  time  of  legal  memory,  may  be  a  good 
modus  in  lieu  of  tithes  in  kind ;  but  such  a 
modus  is  bad,  if  the  land  has  been  ploughed, 
broken  up,  or  meadowed  within  the  time  of 
legal  memory,  although  again  restored  to 
pasture.  Circumstances  in  which  the  Court 
will  not  direct  any  issue  to  try  the  validity  of 
a  modus.    Cooper  v.  Byron  .  220 

trespass. 

Where,  in  an  action  of  trespass,  it  appeared 
that  the  defendant,  a  constable,  seized  the 
plaintiff's  goods  (under  an  alleged  distress  for 
church  rales)  on  one  day,  and  gave  notice 
that  unless  tkey  were  redeemed  within  five 
days  they  would  be  sold,  and  iu  the  mean  time 
be  removed  them  into  an  adjoining  county, 
and  at  the  expiration  of  the  five  days  brought 
them  back  and  sold  them :  Held,  that  the 
seizure  and  removal  and  sale  were  distinct 
acts  of  trespass,  and  that  under  the  53  Geo.  3, 
c.  127,  8.  12,  an  'action  might  be  brought 
within  three  months  of  either  of  them.  Where 
a  copy  of  the  warrant  of  distress  is  demanded 
under  the  24  Geo.  2,  c.  44,  the  demand  not 
specifying  any  time  within  which  it  is  to  be 
given,  and  if  a  time  is  mentioned  different 
from  that  referred  to  in  the  statute,  it  is  im- 
material.   Collins  v.  Rote  .         .  462 

TRIAL. 

1.  Where  a  notice  had  been  served  in  time 
at  the  Secondary's  Office,  calling  on  the  se- 
condary to  produce  his  notes  of  a  trial  which 
had  taken  place  before  him,  and  the  answer 
given  at  the  office  was  that  the  secondary  was 
out  of  town,  and  would  not  return  till  after 
the  regular  time  for  moving  for  a  new  trial 
had  expired;  and  where  the  attorney  was 


shewn  the  notes  and  copied  theui,  and  ex- 
amined the  copy  with  the  original,  and  swort 
to  its  correctuesa,  the  Court  permitted  the 
motion  for  the  new  trial  to  be  made  on  such 
copy.  Ellis  and  wife  v.  Mason  .  Page  29 
2.  A  cause  having  been  tried  by  writ  of 
trial,  and  execution  having  issued  in  vacation : 
Held,  that  the  defendant  might  apply  in  the 
ensuing  term  to  enter  a  suggestion  to  deprive 
the  plaintiff  of  costs,  and  that  a  previous  order 
to  stay  proceedings  was  unnecessary.  John~ 
son  v.  real         .  •  .  .366 

TRUST. 

1.  The  practice  of  granting  payments  out 
of  trust  funds  to  parties  claiming  title  thereto, 
to  enable  them  to  establish  their  titles,  is  not 
to  be  encouraged.    Pye  v.  Maitle   .      .  121 

2.  A.  delivered  a  box  to  B.  in  1837,  saying, 
"  at  my  death,  get  the  key  from  C.  out  of  the 
iron  chest,  and  if  C.  does  not  give  it,  break  the 
box ;  it  contains  money,  &c,  it  is  for  yourself 
after  I  am  gone,  but  I  shall  want  it  from  you 
every  three  months  while  I  live  \  A.  had  the 
box  sometimes  from  B.  and  returned  it  to  her. 
On  his  death  in  1838,  she  broke  the  box,  C. 
refusing  to  give  the  key,  and  found  a  bill  of 
exchange,  payable  to  A.  or  bearer :  Held,  on 
demurrer  to  B.'s  bill  against  C,  and  the 
drawer  of  the  bill  of  exchange,  that  the  de- 
livery of  the  box  was  not  a  donatio  mortis  causa t 
nor  such  a  trust  as  the  Court  would  enforce. 
Reddel  v.  Dobree  .         .         .  .446 

WILL. 

1.  A  testatrix,  in  execution  of  a  power,  ap- 
pointed 150/.  a-year  to  her  husband,  part  of  the 
dividends  on  10,000/.  consols,  or  of  the  securi- 
ties in  which  the  same  should  be  vested  at  her 
death ;  and  so  much  as  should  not  be  neces- 
sary to  be  set  apart  for  that  purpose,  she  gave 
to  J.  R.  B.  The  consols  were  sold  out,  and 
the  proceeds  vested  on  mortgage  after  the 
execution  of  the  appointment,  and  remained 
so  vested  until  testatrix's  death,  when  it  was 
called  in :  Held,  that  in  whatever  security  the 
money  should  be  again  laid  out,  a  sufficient 
sum  should  be  set  apart  to  produce  the  an- 
nuity of  150/.   Bullock  v.  Thomat  .       .  40 

2.  A  bequest  of  the  income  of  the  residue 
of  a  testator's  property  of  what  kind  soever  to 
his  wife  for  life,  subject  to  certain  weekly 
payments,  and  after  her  death  to  his  son  for 
his  life,  if  he  should  survive  her,  with  an  ex- 
pression of  a  desire  that  the  son  should  enjoy 
absolutely  all  the  residue,  except  money  in 
the  funds,  which  the  testator  wished  to  be 
divided,  on  the  death  of  his  wife,  among  the 
children  of  his  son,  on  their  attaining  twenty- 
one  :  Held,  that  on  the  death  of  the  wife,  the 
son  took  for  his  life  all  the  residue,  including 
the  money  in  the  funds.   Bell  v.  Bell .    .  268 

3.  A  testator  gave  his  daughter  H.  R. 
25,000/.  and  a  house  A,t  and  furniture,  for 
her  absolute  use,  but  without  liberty  to  sell  or 
assign  the  same  during  her  life.  There  was 
no  gift  over ;  Held,  that  this  was  an  absolute 
gift.  The  same  testator  revoked  by  codicil  a 
bequest  given  by  his  will  to  his  wife,  and  in- 
stead thereof  gave  her  10,000/.  for  her  life, 
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then  to  his  daughter  LL  R.t  and  his  house  B. 
and  furniture,  &c  :  in  short,  the  whole  of  his 

Sroperty  at  his  decease,  except  his  carriages, 
c,  and  it  was  his  wish  she  should  continue  in 
either  house  and  have  the  use  of  same  during 
her  life :  Held,  that  the  wife  was  entitled  to 
the  IQgOQQt  for  her  life ;  hut  it  heiug  uncer- 
tain whether  she  or  the  daughter  was  meant 
by  the  suhseqnent  words,  the  gift  of  the  resi- 
due was  held  void  for  uncertainty.  Newton  v. 
Richards — Baker  v.  Newton        .  .  283 

4L  A  testator  gave  his  wife  (euhject  to  his 
dehts,  legacies,  and  legal  liabilities),  all  the  in- 
terest, rents,  dividends,  unnual  profits,  use  and 
enjoyment  of  all  his  real  and  personal  estate 
for  her  life ;  and  at  her  death  lie  gave  the  re- 
sidue of  his  real  and  personal  estate  to  A.  B. 
The  wife  received  the  rents  and  profits*  for 
thirty  years,  with  the  consent  of  A.  B.,  who 
was  the  executor,  hut  then  ou  a  supposition 
suggested  to  him  by  A.  B.  that  she  had  been 
receiving  more  than  she  was  entitled  to,  she 
settled  an  account  with  him  on  that  notion. 
Held,  that  the  wife  was  entitled  by  the  will  to 
the  income  of  the  estate  as  left  by  the  testator, 
and  the  settled  account  was  set  aside  as  being 
submitted  to  in  ignorance.  Pickering  v. 
Pickering  ....  4M 


WITNESS. 

L  A  person  served  with  a  tuhpsena  duces 

tecum  has  no  right  to  exercise  his  judgment  on 
the  question  whether  the  documents  required 
to  be  produced  are  admissible  in  evidence  or4 
not.  The  Court  will  not  niaWe ' Wruii  jvjr  an. 
att  a  liment  against  a  witness  for  not  obeying  a 
suhpa'na  duces  tecum  absolute  in  a  case  where 
no  intended  contempt  of  the  Court  is  shewn, 
and  where  the  party  applying  for  the  attachment 
cannot  shew  that  he  has  suffered  injury  from 
the  non  production  of  the  documents.  But  in 
such  a  case,  though  the  rule  for  the  attachment 
may  be  discharged,  it  will  be  discharged  with- 
out costs.  The  Queen  v.  Lord  J.  Russell  'AOO 
2*  The  order  of  Lord  Chancellor  Hard- 
wicke,  directing  that  reasonable  fees  shall  be 
paid  to  the  officers  of  the  Court  of  Chancery 
attending  on  subpoena  in  other  Courts  to  pro- 
duce rolls  from  the  Court  of  Chancery,  is  a 
valid  order.  The  senior  clerk  of  the  Petty  Bag 
Office,  when  required  to  attend  and  produce 
the  rolls  kept  at  his  office,  is  entitled  to  such 
fee.  He  may  maintain  an  action  for  it,  and 
may  do  so  though  he  does  not  attend  in  per- 
son, and  though  the  party  requiring  the  pro- 
duction of  the  rolls  had  no  notice  that  such 
fee  was  demandable.    Bentall  v.  Sidney  .  2<i2 
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